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Reconsidering the Human Rights Framework for Applying Islamic Criminal Law 
 
Ann Elizabeth Mayer 
The Wharton School 
 
 
In the few Muslim countries where Islamic criminal law in some form is already in force, 
charges have been made that human rights are thereby being violated.  As demands rise 
in some other countries for reinstating Islamic criminal law, objections are raised that this 
will lead to conflicts with international law. As a review of the contemporary discussions 
of Islamic criminal law and international human rights law can confirm, many of those 
expressing opinions on the merits of applying and/or reviving Islamic criminal law 
neglect to consider how criminal justice systems actually function in contemporary 
Muslim countries and the need to reform them in the interests of achieving justice.  The 
characteristics of these systems, which constitute the framework in which any criminal 
laws – whether secular or religious -- will be applied is what is most relevant for human 
rights assessments. One should not focus solely on issues of substantive laws, which are 
mostly theoretical, such as whether or not certain hadd penalties conflict with 
international human rights rules barring torture and/or cruel, inhuman, or degrading 
punishments.  It is more important to devote time to evaluating critically where criminal 
justice systems fall short of meeting the standards of international human rights law.  
Such assessments of the frameworks are needed whether one’s primary concern is respect 
for human rights law or is ensuring the welfare of Muslims and protecting them from 
harm. 
 
Study of international human rights instruments shows that they emphasize rules 
designed to preserve the fairness and integrity of the criminal justice process.  The rules 
regarding how criminal justice systems function are extensive, because the concern has 
been to ensure that the enormous power of the state, the police, the security forces, and 
the courts is balanced by a set of procedural protections designed to ensure that criminal 
defendants are not mistreated and that they are given an adequate chance to defend 
themselves in fair trials.  It is hard to imagine that there could be any reasonable 
assessment of the Islamic sources that would lead to the conclusion that Islam is against 
human rights principles that have such concerns.  Thus, one could say that by and large, 
in the area of criminal justice, international human rights law and Islamic principles are 
congruent.    
 
Focusing on substantive criminal law – such as hadd penalties -- in the abstract can 
distract people from considering how the application of criminal laws is affected by 
shortcomings in the criminal justice systems typical of today’s Muslim countries, where 
effective protections for the human rights of the criminal accused are woefully lacking. 
One cannot expect any exemplary application of penal sanctions where ills may prevail 
such as biased and poorly-trained judges, politicized justice, selective prosecutions, 
corruption, inadequate access to competent counsel, disregard for the presumption of 
innocence, targeting disfavored and vulnerable groups for arrest and prosecution, severe 
abuses – including torture -- of detainees held incommunicado, extortion and other 







pressures exerted on family members of accused persons, routine reliance on coerced 
confessions, and general disregard for due process.  
  
Reputable human rights organizations, both international human rights NGOs and groups 
inside Muslim countries, have provided guidelines for the reforms that would be needed 
to bring criminal justice systems in Muslim countries up to the standards of international 
human rights law.  Significantly, even where elements of Islamic criminal law are 
theoretically in force, their criticisms of the existing systems rarely treat the local 
versions of Islamic law as a major problem.  (An exception would be a case like 
Afghanistan under the Taliban, where a harsh and idiosyncratic version of Islamic 
criminal law assumed central importance.)  Instead, their critiques tend to focus on 
framework problems. Thus, secular Turkey is among the countries cited for serious 
human rights violations in its criminal justice system, as are countries like Egypt, Libya, 
Syria, Tunisia, and Uzbekistan, whose legal systems are essentially secular.   
 
Libya is an interesting case. The dictatorial government reinstated elements of Islamic 
criminal law back in the 1970s, without showing much subsequent inclination to carry 
out the penalties. However, it did show a consistent determination to use the criminal 
justice apparatus to eliminate dissent and to terrorize Libyan society into meekly 
acquiescing in Qadhafi’s ambitious and self-aggrandizing projects. Harsh penalties in the 
criminal code of a country like Libya cannot possibly produce healthy results.  The 
current chorus of denunciations of Libya for human rights violations perpetrated in the 
course of the convictions of the five Bulgarian nurses and a Palestinian doctor on charges 
of having deliberately infected Libyan children with AIDS, which has resulted in their 
being condemned to death, show how the human rights community focuses on systemic 
flaws.  These six were convenient scapegoats for a regime eager to avoid taking 
responsibility for allowing sloppy practices in Libyan hospitals, which had led to the 
tragic outcome of HIV spreading to children.  An official decision was made to charge a 
group of vulnerable expatriate health care professionals.  Imprisoned in terrible 
conditions since 1999, held in isolation, severely tortured to produce “confessions,” 
convicted in trials in which scientific proof of their innocence was ignored, and now held 
hostage as the regime bargains for a huge ransom from Western countries and the release 
of the Libyan convicted in the Lockerbie case, the six health care professionals are the 
victims of a system where politics rather than the rule of law determines outcomes. A 
criminal justice apparatus as egregiously defective as that in Libya should not be 
entrusted with the momentous task of carrying out any draconian penalties, whether 
Islamic or secular in character.  Unfortunately, the kinds of defects that characterize the 
Libyan administration of criminal justice are by no means unique.  Cases can easily be 
found in other Muslim countries that similar egregious deviations from international 
human rights law. Islamic law when inserted in the frameworks of such defective systems 
will predictably produce the same deplorable outcomes as the application of secular 
criminal laws will. 
 
If more attention were paid to how unprepared contemporary Muslim countries are to 
implement Islamic law in a creditable fashion, thoughtful observers would, I surmise, be 
disposed to say that projects for reinstating Islamic criminal laws should be deferred 







indefinitely, shelved until a time when their application would not mean that Islamic law 
would become associated with failings characteristic of ill-developed criminal justice 
systems.  If one takes justice as being the goal of Islamic criminal law, one could argue 
that evaluating these systems based on Islamic principles and values would lead to  
identifying many of the same flaws that one spotlights by using international human 
rights law. However, given the common failure to examine critically how poorly the 
criminal justice systems in contemporary Muslim countries carry out their 
responsibilities, people can casually – and incorrectly -- draw the conclusion that the 
revival of Islamic criminal law will automatically realize a divine mandate or that 
criticisms of the human rights violations in countries that have enforced Islamic penal 
sanctions are to be equated with attacks on Islam per se.   
 
As an American, I realize that my expressions of concern regarding the human rights 
violations that can result from applying Islamic criminal law in current circumstances are 
inevitably associated with hypocritical U.S. government stances regarding human rights 
and the gross double standards applied by the United States in judging human rights 
issues involving Muslims and Muslim countries.  It is admittedly awkward to be talking 
about the deficiencies of the criminal justice systems of other countries at a time when 
under U.S. auspices so many Muslims have been casually and/or arbitrarily accused of 
involvement in terrorism, incarcerated in horrendous conditions in which they must 
endure severe indignities, and denied the basic elements of due process  -- even being  
subjected to appalling abuses like the ones exposed at Abu Ghraib and reported by 
detainees held at Guantanamo. 
 
However, I would raise the question: By what standard do we pass negative judgments on 
the outrages that have resulted from recent U.S. policies regarding Muslims suspected of 
terrorism if not the standards of international human rights law?  Human rights 
organizations around the world have quite properly critiqued U.S. treatment of Muslim 
suspects using the standards of international law, and they have found extensive, 
egregious violations.  To the chagrin of U.S. officials who have wanted to deploy 
international human rights law exclusively to attack other countries for their violations 
without ever having the United States be subjected to critical scrutiny, human rights law 
has proved to be a double-edged sword, one that provides the basis for condemnations of 
U.S. human rights violations that are as severe as any condemnations directed at Muslim 
countries for their violations.  Since the victims in both cases are Muslims, Muslims 
concerned about the protecting the dignity and rights of Muslims should therefore be 
wary of challenging the universal applicability of international human rights law.  By 
proposing theories of Islamic exceptionalism in the domain of criminal law, by arguing 
that international human rights law does not govern the treatment of Muslim defendants 
or restrict the penalties to which they can be subjected in Muslim countries, they are 
effectively weakening the case for condemning the U.S. handling of Muslims suspected 
of being connected to terrorist activities.     
 
Even without the particular deviations from international human rights law brought about 
by fighting the so-called “War on Terror,” the U.S. criminal justice system has been 
judged deficient in many respects by critics who rely on international human rights 







standards. Among other things, critical assessments have been made of the merits of 
applying harsh penalties within the framework of the U.S. legal systems as it currently 
functions.  Many Americans originally supportive of the death penalty have undertaken 
as the fairness of the U.S. death penalty has been challenged in the wake of recent 
revelations. In the United States, there has traditionally been strong popular support for 
the death penalty, often on the grounds that it serves both retributive and deterrent 
functions.  Some crimes are so heinous, so the theory goes, that the penalty needs to be 
proportionately strong.  It is also widely assumed that imposing the death penalty for 
particularly atrocious crimes would in turn deter other potential criminals from 
committing similar offenses.   
 
These arguments resemble some articulated by Muslims demanding application of 
Islamic criminal law.  In justifying their calls for harsh sanctions, especially for persons 
convicted of hadd crimes, which -- depending on interpretations -- may entail stonings, 
floggings, and amputations, they say that the crimes involved constitute affronts to 
Islamic morality and call for the severest punishment.  They may assert that the lesson 
needs to be conveyed that people must avoid committing these offenses at all costs.  But, 
as I have noticed, they tend to turn away from appraising the practical outcomes of 
adding harsh penalties to the criminal justice systems as they currently exist in Muslim 
countries, systems that hardly embody models of justice to be celebrated or designed to 
instruct people in morality.    
 
U.S. supporters of the death penalty have recently been disturbed by new information 
documenting the serious deficiencies in the way that the death penalty is applied in the 
U.S. legal system.  Among other things, more and more statistics have accumulated 
proving that the application of the death penalty is racially biased; African Americans are 
sentenced to capital punishments for crimes for which prison sentences would be given to 
White Americans. With all its investment in courts and after the development of elaborate 
protections for the due process rights of the criminal accused and despite having an 
independent judiciary and a professional bar, the U.S. criminal justice system turns out to 
have repeatedly convicted defendants of capital offenses of which they were entirely 
innocent. Eager to “solve” crimes and to punish supposed perpetrators, criminal justice 
officials have often railroaded innocent defendants, trying to evade rules designed to 
protect the accused and seeking to secure convictions regardless of the soundness of the 
evidentiary basis.  Over the last decade, the endeavors of groups like the Justice Project 
and the availability of DNA testing have conclusively established that many prisoners 
awaiting execution were wrongly convicted and that their protestations of innocence were 
entirely well-founded, making it increasingly hard for people to deny that the U.S. 
criminal justice system functions in ways that clash with international human rights law.   
 
The sobering news of the egregious malfunctioning of the U.S. criminal justice system 
has altered the opinions of many former supporters of the death penalty.  While still 
opining that, in a more perfect criminal justice system, the application of the death 
penalty would be warranted for the most serious offenses, they have concluded after 
realizing the scope of the deficiencies that permeate the existing system that suspending 
the death penalty is warranted.  That is, they have come to realize that, in order to avoid 







being implicated in appalling miscarriages of justice, they have to move beyond 
considering the merits of criminal laws – in this case capital punishment – in the abstract 
and shift to examining the actual consequences of draconian penalties in the context of 
the U.S. legal system with its various human rights shortcomings.  When they have done 
so, they have tended to doubt whether recourse to the death penalty serves the end of 
justice or has the chance of reinforcing moral values.  In consequence, many former 
supporters of capital punishment have reversed their positions after making painful 
reassessments, deciding that capital punishment should not be applied in a system where 
the framework could not guarantee respect for human rights.  They realized that systemic 
deficiencies were crucial and deserved a central place in an consideration of the merits of 
certain substantive laws. 
 
It is time to pay attention to the actual human rights context in which Islamic criminal 
law might be applied in today’s Muslim societies.  When one appraises problematic 
features of contemporary criminal justice systems, one finds a context in which there are 
pervasive violations of international human rights law.  These same systemic deficiencies 
are ones that Islamic law hardly condones. Regardless of which of the two sets of laws 
one refers to, one is drawn to conclude that systemic reforms are urgently needed. If 
Muslims decide to accord priority to the task of reforming these inadequate criminal 
justice systems, they can embark on a project where they will not encounter conflicts 
between international human rights law and Islamic values, both of which stress the need 
for fairness and justice.   
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Executive Summary


A comprehensive demographic study of more than 200 countries finds that there are 1.57 billion 
Muslims of all ages living in the world today, representing 23% of an estimated 2009 world 
population of 6.8 billion. 


While Muslims are found on all five inhabited continents, more than 60% of the global Muslim 
population is in Asia and about 20% is in the Middle East and North Africa. However, the Middle 
East-North Africa region has the highest percentage of Muslim-majority countries. Indeed, more 
than half of the 20 countries and territories1 in that region have populations that are approximately  
95% Muslim or greater. 


More than 300 million Muslims, or one-fifth of the world’s Muslim population, live in countries 
where Islam is not the majority religion. These minority Muslim populations are often quite 
large. India, for example, has the third-largest population of Muslims worldwide. China has more 
Muslims than Syria, while Russia is home to more Muslims than Jordan and Libya combined. 


Of the total Muslim population, 10-13% are Shia Muslims and 87-90% are Sunni Muslims. Most 
Shias (between 68% and 80%) live in just four countries: Iran, Pakistan, India and Iraq.


These are some of the key findings of Mapping the Global Muslim Population: A Report on the 
Size and Distribution of the World’s Muslim Population, a new study by the Pew Research Center’s 
Forum on Religion & Public Life. The report offers the most up-to-date and fully sourced estimates 
of the size and distribution of the worldwide Muslim population, including sectarian identity.


Previously published estimates of the size of the global Muslim population have ranged widely, 
from 1 billion to 1.8 billion.2 But these commonly quoted estimates often have appeared without 
citations to specific sources or explanations of how the figures were generated. 


The Pew Forum report is based on the best available data for 232 countries and territories. 
Pew Forum researchers, in consultation with nearly 50 demographers and social scientists at 
universities and research centers around the world, acquired and analyzed about 1,500 sources, 
including census reports, demographic studies and general population surveys, to arrive at these 
figures – the largest project of its kind to date. (See Methodology for more detail.)


1 For a definition of “territories,” see the methodology in Appendix A.


2 See, for example, CIA World Factbook (https://www.cia.gov/library/publications/the-world-factbook/geos/xx.html); 
Foreign Policy magazine, May 2007 (http://www.foreignpolicy.com/story/cms.php?story_id=3835); Who Speaks for 
Islam: What a Billion Muslims Really Think, 2008 (http://www.gallup.com/press/104206/WHO-SPEAKS-ISLAM.aspx); 
Adherents.com (http://www.adherents.com/Religions_By_Adherents.html); and IslamicPopulation.com (http://www.
islamicpopulation.com/world_general.html). 
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The Pew Forum’s estimate of the Shia population (10-13%) is in keeping with previous estimates, 
which generally have been in the range of 10-15%. Some previous estimates, however, have 
placed the number of Shias at nearly 20% of the world’s Muslim population.3 Readers should 
bear in mind that the figures given in this report for the Sunni and Shia populations are less 
precise than the figures for the overall Muslim population. Data on sectarian affiliation have been 
infrequently collected or, in many countries, not collected at all. Therefore, the Sunni and Shia 
numbers reported here are expressed as broad ranges and should be treated as approximate.


These findings on the world Muslim population lay the foundation for a forthcoming study by the 
Pew Forum, scheduled to be released in 2010, that will estimate growth rates among Muslim 
populations worldwide and project Muslim populations into the future. The Pew Forum plans to 
launch a similar study of global Christianity in 2010 as well. The Pew Forum also plans to conduct 
in-depth public opinion surveys on the intersection of religion and public life around the world, 
starting with a 19-country survey of sub-Saharan Africa scheduled to be released later this year. 
These forthcoming studies are part of a larger effort - the Global Religious Futures Project, jointly 
funded by The Pew Charitable Trusts and the John Templeton Foundation - that aims to increase 
people’s understanding of religion around the world.


3 See, for example, IslamicWeb.com (http://www.islamicweb.com/beliefs/cults/shia_population.htm); “Shia Muslims in 
the Middle East,” Council on Foreign Relations, June 2006 (http://www.cfr.org/publication/10903/); and “The Revival of 
Shia Islam,” Vali Nasr speaking at a Pew Forum event, July 2006 (http://pewforum.org/events/?EventID=120).
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Asia Predominates


Two-thirds of all Muslims worldwide live in the 10 countries shown below. Of the 10 countries, 
six are in Asia (Indonesia, Pakistan, India, Bangladesh, Iran and Turkey), three are in North Africa 
(Egypt, Algeria and Morocco) and one is in Sub-Saharan Africa (Nigeria). 


The bulk of the world’s Muslim population – more than six-in-ten (62%) – is located in Asia, a 
region that, for the purposes of this report, includes not only East Asian countries such as China 
but also countries as far west as Turkey. (For a complete breakdown of countries by region, see 
“World Muslim Population by Region and Country” on page 27.) 


Estimated 2009


Muslim Population


Indonesia 202,867,000 88.2% 12.9%


Pakistan 174,082,000 96.3 11.1


India 160,945,000 13.4 10.3


Bangladesh 145,312,000 89.6 9.3


Egypt 78,513,000 94.6 5.0


Nigeria 78,056,000 50.4 5.0


Iran 73,777,000 99.4 4.7


Turkey* 73,619,000 ~98 4.7


Algeria 34,199,000 98.0 2.2


Morocco* 31,993,000 ~99 ~2


Countries with the Largest Number of Muslims


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 


*Data for Turkey and Morocco come primarily from general population surveys, which are less reliable than censuses or 
large-scale demographic and health surveys for estimating minority-majority ratios (see Methodology). As a result, the 
percentage of the population that is Muslim in these two countries is rounded to the nearest integer.


 Percentage of Population 


that is Muslim


 Percentage of World 


Muslim Population
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Muslim Population by Region


Estimated 2009


Muslim Population


Asia-Pacific 972,537,000 24.1% 61.9%


Middle East-North Africa  315,322,000 91.2 20.1


Sub-Saharan Africa 240,632,000 30.1 15.3


Europe 38,112,000 5.2 2.4


Americas 4,596,000 0.5 0.3


World Total 1,571,198,000 22.9 100.0


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 


Note: The list of countries that make up each region can be found in the section titled “World 
Muslim Population by Region and Country.”
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Living as Majorities and Minorities 


While 80% of the world’s Muslims live in countries where Muslims are in the majority, significant 
numbers – about one-fifth of the world’s Muslim population – live as religious minorities in their 
home countries. Of the roughly 317 million Muslims living as minorities, about 240 million – about 
three-quarters – live in five countries: India (161 million), Ethiopia (28 million), China (22 million), 
Russia (16 million) and Tanzania (13 million). Two of the 10 countries with the largest number of 
Muslims living as minorities are in Europe: Russia (16 million) and Germany (4 million).


These minority populations are often quite large. For example, India, a Hindu-majority country, 
has the third-largest population of Muslims worldwide. The Muslim population of Ethiopia is about 
as large as that of Afghanistan. China has more Muslims than Syria; Russia is home to more 
Muslims than Jordan and Libya combined; and Germany has more Muslims than Lebanon. 


Countries with the Largest Number of Muslims Living as Minorities


Estimated 2009


Muslim Population


India 160,945,000 13.4% 10.3%


Ethiopia 28,063,000 33.9 1.8


China 21,667,000 1.6 1.4


Russia 16,482,000 11.7 1.0


Tanzania 13,218,000 30.2 0.8


Ivory Coast 7,745,000 36.7 0.5


Mozambique 5,224,000 22.8 0.3


Philippines 4,654,000 5.1 0.3


Germany* 4,026,000 ~5 <1


Uganda 3,958,000 12.1 0.3


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 


* Data for Germany come in part from general population surveys, which are less reliable than censuses or large-scale 
demographic and health surveys for estimating minority-majority ratios (see Methodology). As a result, the percentage of 
the population that is Muslim in Germany is rounded to the nearest integer.
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Of the 232 countries and territories included in this study, 50 are Muslim-majority. Out of these, 
however, more than six-in-ten (62%) have a smaller Muslim population than do Russia and China 
individually. 


The Middle East-North Africa region contains the highest percentage of Muslim-majority countries 
compared with other regions. Of the 20 countries and territories in the region, 17 have a population 
that is more than 75% Muslim, with Israel, Lebanon and Sudan being the only exceptions. In 
comparison, only 12 of 61 countries in Asia, 10 of 50 countries in Sub-Saharan Africa and two of 
50 countries in Europe (Kosovo and Albania) are 75% or more Muslim. 


Sunni and Shia Populations 


An overwhelming majority of Muslims are Sunnis, while an estimated 10-13% are Shias. This 
report estimates that there are between 154 million and 200 million Shia Muslims in the world 
today. 


Between 116 million and 147 million Shias live in Asia, representing about three-quarters of the 
world’s Shia population (note that Iran is included in the Asia-Pacific region). Meanwhile, nearly a 
quarter of the world’s Shias (36 million to 44 million) live in the Middle East-North Africa.4 


Looked at in a different way, 12-15% of the Muslim population in the Asia-Pacific region is Shia, 
as is 11-14% of the Muslim population in the Middle East-North Africa region. The figures for 
Shias are generally given as a range because of the limitations in the secondary-source data (see 
Methodology for Sunni-Shia Estimates on page 38).  


Most Shias (between 68% and 80%) live in four countries: Iran, Pakistan, India and Iraq. Iran 
has 66 million to 70 million Shias, or 37-40% of the world’s total Shia population. Iraq, India and 
Pakistan each are home to at least 16 million Shias. 


4 The three-quarters figure for Asia was calculated by comparing the middle of the range of the estimates for Asia’s 
Shia population (about 132 million) with the middle of the range of the estimates for the world’s Shia population (about 
177 million). The figure for the Middle East-North Africa was calculated by comparing the middle of the range of the 
estimates for the Middle East-North Africa’s Shia population (about 40 million) with the middle of the range of the 
estimates for the world’s Shia population (about 177 million).
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Sizeable numbers of Shias (1 million or more) are found in Turkey, Yemen, Azerbaijan, Afghanistan, 
Syria, Saudi Arabia, Lebanon, Nigeria and Tanzania. Shias constitute a relatively small percentage 
of the Muslim population elsewhere in the world. About 300,000 Shias are estimated to be living 
in North America, including both the U.S. and Canada, constituting about 10% of North America’s 
Muslim population.


In four countries – Iran, Azerbaijan, Bahrain and Iraq – Shia Muslims make up a majority of the 
total population.


Quick Definition: Sunnis and Shias  


Sunni Muslims and Shia Muslims (also known as Shiites) comprise the two main sects 
within Islam. Sunni and Shia identities first formed around a dispute over leadership 
succession soon after the death of the Prophet Muhammad in 632 A.D. Over time, 
however, the political divide between the two groups broadened to include theological 
distinctions and differences in religious practices as well.  


While the two sects are similar in many ways, they differ over conceptions of religious 
authority and interpretation as well as the role of the Prophet Muhammad’s descendants, 
for example. 


For readers seeking more detail on the categories used in this report, Sunnis include 
followers of the Hanafi, Shafi, Maliki and Hanbali schools of Islamic jurisprudence as 
well as the Wahhabi or Salafi movement. Shias include Ithna Asharis (Twelvers), Ismailis, 
Zaydis, Alevis and Alawites. 


There also are a few Muslim groups that are difficult to classify as either Sunni or Shia. 
These include Kharijites in Oman and the Nation of Islam movement in the United States, 
as well as the Druze, who are located primarily in and around Lebanon. Given the relatively 
small numbers of people associated with such groups, this report does not provide separate 
figures for them, but they are included in the overall Muslim population statistics. 


Readers should also note that there is no separate estimate for Sufis, whose spiritual and 
mystical practices have a following among both Sunnis and Shias. There are no reliable 
figures on the proportion of Muslims worldwide who follow Sufi practices.
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Iran 66 - 70 million 90 - 95% 37 - 40%


Pakistan 17 - 26 million 10 - 15 10 - 15


India 16 - 24 million 10 - 15 9 - 14


Iraq 19 -22 million 65 - 70 11 - 12


Turkey 7 - 11 million 10 - 15 4 - 6


Yemen 8 - 10 million 35 - 40 ~5


Azerbaijan 5 - 7 million 65 - 75 3 - 4


Afghanistan 3 - 4 million 10 - 15 ~2


Syria 3 - 4 million 15 - 20 ~2


Saudi Arabia 2 - 4 million 10 - 15 1 - 2


Nigeria <4 million <5 <2


Lebanon 1 - 2 million 45 - 55 <1


Tanzania <2 million <10 <1


Kuwait 500,000 - 700,000 20 - 25 <1


Germany 400,000 - 600,000 10 - 15 <1


Bahrain 400,000 - 500,000 65 - 75 <1


Tajikistan ~400,000 ~7 <1


United Arab Emirates 300,000 - 400,000 ~10 <1


United States 200,000 - 400,000 10 - 15 <1


Oman 100,000 - 300,000 5 - 10 <1


United Kingdom 100,000 - 300,000 10 - 15 <1


Bulgaria ~100,000 10 - 15 <1


Qatar ~100,000 ~10 <1


World Total 154 - 200 million 10 - 13 100


Estimated 2009


Shia Population


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 


 Approximate 


Percentage of Muslim 


Population that is Shia


 Approximate 


Percentage of World 


Shia Population


Note: Countries with an estimated Shia population of less than 1% of the country’s Muslim population are not listed. The 
figures for Shias are generally given in a range because of the limitations of the secondary-source data (see Methodology 
for Sunni-Shia Estimates). Figures may not sum to totals due to rounding.


Countries with More Than 100,000 Shia Muslims
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Regional Distribution of Muslims 


This report divides the world into five regions to take a closer look at the geographic distribution 
of Muslims. (For a list of the countries in each region, see “World Muslim Population by Region 
and Country” on page 27.)


The five regions are presented in descending order of Muslim population, with the region with the 
highest number of Muslims (Asia-Pacific) appearing first and the region with the lowest number 
of Muslims (Americas) appearing last. 


Asia-Pacific (61 countries and territories) 


Muslims living in the Asia-Pacific region constitute 62% of all Muslims worldwide. 


The six Asian countries with the largest Muslim populations are: Indonesia (203 million), Pakistan 
(174 million), India (161 million), Bangladesh (145 million), Iran (74 million) and Turkey (74 million). 
Together these six countries are home to about 85% of Asia’s Muslim population and more than 
half (53%) of the global Muslim population. 


About half of the Muslim population within Asia lives in South Asia (50%) and the remainder are 
somewhat equally divided between Southeast-East Asia (26%) and Central-Western Asia (24%). 
Very few Muslims, however, live in the Pacific (<1%).5  


5 In this report, South Asia includes seven countries: Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and Sri 
Lanka. Southeast-East Asia includes 19 countries: Brunei, Burma (Myanmar), Cambodia, China, Hong Kong, Indonesia, 
Japan, Laos, Macau, Malaysia, Mongolia, North Korea, Philippines, Singapore, South Korea, Taiwan, Thailand, Timor-
Leste and Vietnam. Central-Western Asia includes 11 countries: Afghanistan, Armenia, Azerbaijan, Cyprus, Iran, 
Kazakhstan, Kyrgyzstan, Tajikistan, Turkey, Turkmenistan and Uzbekistan. The Pacific includes 24 countries: American 
Samoa, Australia, Cook Islands, Federated States of Micronesia, Fiji, French Polynesia, Guam, Kiribati, Marshall Islands, 
Nauru, New Caledonia, New Zealand, Niue, Northern Mariana Islands, Palau, Papua New Guinea, Pitcairn Islands, 
Samoa, Solomon Islands, Tokelau, Tonga, Tuvalu, Vanuatu, and Wallis and Futuna.
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Indonesia is the country with the world’s largest Muslim population (203 million); about 13% of 
all Muslims in the world live in Indonesia. Indonesia’s Muslim population accounts for about 80% 
of all Muslims living in Southeast-East Asia. 


In South Asia, three of the seven countries – Pakistan, India and Bangladesh – together are 
home to nearly a third (31%) of the world’s Muslim population and 99% of South Asia’s Muslim 
population. 


Other Asian countries with more than 20 million Muslims include Afghanistan (28 million), 
Uzbekistan (26 million) and China (22 million). There are Muslims in every province of China, 
but the highest concentrations are in the west, primarily in Xinjiang, Ningxia and Gansu, with 
other significant populations in Henan, Qinghai, Yunnan, Hebei and Shandong. Xinjiang is the only 
Muslim-majority province of China, with Muslims accounting for approximately 53% of the total 
population.


Muslims in Asia-Pacific by Subregion


Pew Research Center’s Forum on Religion & Public Life 
Mapping the Global Muslim Population, October 2009 
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Countries in Asia-Pacific with the Largest Number of Muslims


Estimated 2009


Muslim Population


Indonesia 202,867,000 88.2% 12.9%


Pakistan 174,082,000 96.3 11.1


India 160,945,000 13.4 10.3


Bangladesh 145,312,000 89.6 9.3


Iran 73,777,000 99.4 4.7


Turkey* 73,619,000 ~98 4.7


Afghanistan 28,072,000 99.7 1.8


Uzbekistan 26,469,000 96.3 1.7


China 21,667,000 1.6 1.4


Malaysia 16,581,000 60.4 1.1


Rest of region 49,148,000 7.1 3.1


Regional Total 972,537,000 24.1 61.9


World Total 1,571,198,000 22.9 100.0


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 


* Data for Turkey come primarily from general population surveys, which are less reliable than censuses or large-scale 
demographic and health surveys for estimating minority-majority ratios (see Methodology). As a result, the percentage of 
the population that is Muslim in Turkey is rounded to the nearest integer. 


Note: Figures may not sum to totals due to rounding.


 Percentage of Population 
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 Percentage of World 


Muslim Population
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Middle East-North Africa (20 countries and territories)


The Middle East-North Africa region is home to an estimated 315 million Muslims, or about 20% 
of the world’s Muslim population. Of these, approximately 79 million live in Egypt, meaning that 
about one-in-four (25%) Muslims in the region live in Egypt. 


More than half the countries in the Middle East-North Africa region have populations that are 
approximately 95% Muslim or greater. These include Algeria, Egypt, Iraq,6 Jordan, Kuwait, 
Libya, Morocco, Palestinian territories, Saudi Arabia, Tunisia, Western Sahara and Yemen. Other 
countries in the region also have populations with a high percentage of Muslims, including Syria 
(92%), Oman (88%), Bahrain (81%), Qatar (78%), United Arab Emirates (76%) and Sudan (71%). 
Although most of the citizens of the Persian Gulf countries of Oman, Bahrain, Qatar and United 
Arab Emirates are Muslim, these countries have a substantial number of non-Muslim workers 
who are not citizens; this brings down the total percentage of their populations that is Muslim. 


North Africa is home to the three largest Muslim populations in the Middle East-North Africa 
region: Egypt (79 million), Algeria (34 million) and Morocco (32 million). Other countries in the 
region with large Muslim populations include: Iraq (30 million), Sudan (30 million), Saudi Arabia 
(25 million), Yemen (23 million), Syria (20 million) and Tunisia (10 million). The population of the 
remaining 11 countries and territories in the region – Libya, Jordan, Palestinian territories, United 
Arab Emirates, Kuwait, Lebanon, Oman, Israel, Qatar, Bahrain and Western Sahara – totals about 
31 million. 


The Palestinian territories are home to about 4 million Muslims. In addition, Israel is home to 
roughly 1 million Muslims, slightly more than Qatar. Although Israel has a Muslim population 
similar in size to those of some western European countries, Muslims constitute a much larger 
portion (about 17%) of its population. By comparison, the United Kingdom is home to between 1 
million and 2 million Muslims, about 3% of its total population. 


6 In Iraq and Afghanistan (Asia-Pacific), foreign military personnel or others associated with ongoing military and 
humanitarian operations are not included in the population estimates. 
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Countries in the Middle East-North Africa with the Largest Number of Muslims


Estimated 2009


Muslim Population


Egypt 78,513,000 94.6% 5.0%


Algeria 34,199,000 98.0 2.2


Morocco* 31,993,000 ~99 ~2


Iraq* 30,428,000 ~99 ~2


Sudan 30,121,000 71.3 1.9


Saudi Arabia* 24,949,000 ~97 ~2


Yemen 23,363,000 99.1 1.5


Syria 20,196,000 92.2 1.3


Tunisia 10,216,000 99.5 0.7


Libya 6,203,000 96.6 0.4


Jordan 6,202,000 98.2 0.4


Rest of region 18,937,000 65.7 1.2


Regional Total 315,322,000 91.2 20.1


World Total 1,571,198,000 22.9 100.0


* Data for Morocco, Iraq and Saudi Arabia come primarily from general population surveys, which are less reliable than 
censuses or large-scale demographic and health surveys for estimating minority-majority ratios (see Methodology). As a 
result, the percentage of the population that is Muslim in these three countries is rounded to the nearest integer.


Note: Figures may not sum to totals due to rounding.


 Percentage of Population 


that is Muslim


 Percentage of World 


Muslim Population


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 
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Sub-Saharan Africa (50 countries and territories)


Sub-Saharan Africa has about 241 million Muslims, which is about 15% of the world Muslim 
population. Nigeria has the largest Muslim population in Sub-Saharan Africa, with about 78 million 
Muslims (about 50% of Nigeria’s total population). Almost one-in-three Muslims (about 32%) in 
Sub-Saharan Africa live in Nigeria. Western Africa is the only area in Sub-Saharan Africa with a 
Muslim majority. In contrast, the southern part of Africa has the smallest Muslim population. 


Countries in Sub-Saharan Africa with the Largest Number of Muslims


Estimated 2009


Muslim Population


Nigeria 78,056,000 50.4% 5.0%


Ethiopia 28,063,000 33.9 1.8


Niger 15,075,000 98.6 1.0


Tanzania 13,218,000 30.2 0.8


Mali 12,040,000 92.5 0.8


Senegal 12,028,000 96.0 0.8


Burkina Faso 9,292,000 59.0 0.6


Somalia 8,995,000 98.5 0.6


Guinea 8,502,000 84.4 0.5


Ivory Coast 7,745,000 36.7 0.5


Rest of region 47,618,000 11.3 3.0


Regional Total 240,632,000 30.1 15.3


World Total 1,571,198,000 22.9 100.0 


 Percentage of Population 


that is Muslim


 Percentage of World 


Muslim Population


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 


Note: Figures may not sum to totals due to rounding.
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Sub-Saharan Africa is also home to a number of countries that have very large Muslim majorities. 
Countries with the highest percentages of Muslim populations are: Mauritania (99%), Niger 
(99%), Somalia (99%), Mayotte (98%), Comoros (98%), Djibouti (97%), Senegal (96%), Gambia 
(95%), Mali (93%), Guinea (84%) and Sierra Leone (71%). The combined Muslim population of all 
these countries is about 67 million, or about 4% of the global Muslim population. 
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Europe (50 countries and territories)


Europe has about 38 million Muslims, constituting about 5% of its population. European Muslims 
make up slightly more than 2% of the world’s Muslim population. 


Readers should bear in mind that estimates of the numbers of Muslims in Europe vary widely 
because of the difficulty of counting new immigrants. Nevertheless, it is clear that most European 
Muslims live in eastern and central Europe. The country with the largest Muslim population in 
Europe is Russia, with more than 16 million Muslims, meaning that more than four-in-ten European 
Muslims live in Russia. While most Muslims in western Europe are relatively recent immigrants 
(or children of immigrants) from Turkey, North Africa or South Asia, most of those in Russia, 
Albania, Kosovo, Bosnia-Herzegovina and Bulgaria belong to populations that are centuries old, 
meaning that more than six-in-ten European Muslims are indigenous.  


Despite the limitations of the underlying data for Europe, it appears that Germany is home to 
more than 4 million Muslims – almost as many as North and South America combined. This 
means that Germany has more Muslims than Lebanon (between 2 million and 3 million) and more 
than any other country in western Europe. This also puts Germany among the top-10 countries 
with the largest number of Muslims living as a minority population. While France has a slightly 
higher percentage of Muslims than Germany, this study finds that it has slightly fewer Muslims 
overall.7 The United Kingdom is home to fewer than 2 million Muslims, about 3% of its total 
population.


The European countries with the highest concentration of Muslims are located in eastern 
and central Europe: Kosovo (90%), Albania (80%), Bosnia-Herzegovina (40%) and Republic of 
Macedonia (33%). Greece is about 3% Muslim, while Spain is about 1% Muslim. Italy has one 
of the smallest populations of Muslims in Europe, with less than 1% of its population being 
Muslim.8


7 This report estimates that France’s Muslim population is between 3 million and 4 million based on recent immigrant 
data and a 2005 Generations and Gender Survey projected forward to 2009. Other sources, including the U.S. State 
Department, CIA World Factbook, World Religion Database and general population surveys, have variously estimated 
the Muslim population of France at between 2.5 million and 6 million.


8 Figures for Italy come from the 2004 European Social Survey. Similar estimates were found in other general population 
surveys, including the 2002 and 2007 Pew Research Center’s Global Attitudes Projects surveys. However, other sources 
have variously estimated Italy’s Muslim population at between 30,000 and 1.5 million.
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Countries in Europe with the Largest Number of Muslims


Estimated 2009


Muslim Population


Russia 16,482,000 11.7% 1.0%


Germany* 4,026,000 ~5 <1


France* 3,554,000 ~6 <1


Albania 2,522,000 79.9 0.2


Kosovo 1,999,000 89.6 0.1


United Kingdom 1,647,000 2.7 0.1


Bosnia-Herzegovina* 1,522,000 ~40 <1


Netherlands 946,000 5.7 0.1


Bulgaria 920,000 12.2 0.1


Republic of Macedonia 680,000 33.3 <0.1


Rest of region 3,814,000 1.1 0.2


Regional Total 38,112,000 5.2 2.4


World Total 1,571,198,000 22.9 100.0 


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 


* Data for Germany, France and Bosnia-Herzegovina come primarily from general population surveys, which are less 
reliable than censuses or large-scale demographic and health surveys for estimating minority-majority ratios (see Methodol-
ogy). As a result, the percentage of the population that is Muslim in these three countries is rounded to the nearest integer.


Note: Figures may not sum to totals due to rounding.


 Percentage of Population 


that is Muslim


 Percentage of World 


Muslim Population
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The Americas (51 countries and territories) 


Of the approximately 4.6 million Muslims in the Americas, more than half, or about 2.5 million, 
live in the United States.9 But Canada has more than double the percentage of Muslims in the 
United States. Two percent of Canadians, about 700,000 people, are Muslim; in contrast, 0.8% 
of the U.S. population is Muslim. 


Suriname is the country in the region with the largest Muslim population percentage, at about 
16%. Guyana is next, at about 7% Muslim, and Trinidad and Tobago is about 6% Muslim. 
Argentina, with about 800,000 Muslims, is home to the largest number of Muslims in South 
America. Less than 1% of Mexico’s population is Muslim.


9 There has been considerable debate over the exact number of Muslims in the United States. The 2.5 million figure is 
a projection for 2009 based on the Pew Research Center’s 2007 survey “Muslim Americans: Middle Class and Mostly 
Mainstream” (http://pewforum.org/surveys/muslim-american/) and available Census Bureau data (http://factfinder.
census.gov/), adjusted for U.S. population growth. For a discussion of the larger debate, see http://pewresearch.org/
pubs/532/questions-muslim-survey.
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Countries in the Americas with the Largest Number of Muslims


Estimated 2009


Muslim Population


United States 2,454,000 0.8% 0.2%


Argentina 784,000 1.9 0.1


Canada 657,000 2.0 <0.1


Brazil 191,000 0.1 <0.1


Mexico* 110,000 <1 <1


Venezuela 94,000 0.3 <0.1


Suriname 83,000 15.9 <0.1


Trinidad and Tobago 78,000 5.8 <0.1


Guyana 55,000 7.2 <0.1


Panama 24,000 0.7 <0.1


Rest of region 67,000 <0.1 <0.1


Regional Total 4,596,000 0.5 0.3


World Total 1,571,198,000 22.9 100.0 


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 


* Data for Mexico come primarily from general population surveys, which are less reliable than censuses or large-scale 
demographic and health surveys for estimating minority-majority ratios (see Methodology). As a result, the percentage of 
the population that is Muslim in Mexico is rounded to the nearest integer. 


Note: Figures may not sum to totals due to rounding.


 Percentage of Population 


that is Muslim


 Percentage of World 


Muslim Population
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World Muslim Population by 
Region and Country


For information about how data for each country or territory were collected and analyzed, see 
Appendix C. Sources include national censuses, demographic and health surveys, and other 
general population surveys and studies. Population figures for previous years have been projected 
forward to 2009 based on the assumption that the Muslim population of the country is growing 
at the same rate as the general population. (See Methodology in Appendix A.)


Data for countries marked with an asterisk (*) are drawn primarily from general population surveys, 
which have smaller sample sizes than demographic surveys and are not designed to measure the 
size of small minority populations. This may lead to undercounts of Muslims in countries where 
they represent a small minority of the population and overcounts where they represent the vast 
majority of the population. Those numbers, therefore, should be considered more approximate.
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World Muslim Population by Region and Country


  


Afghanistan 28,072,000 99.7 1.8 WRD 2005


American Samoa -- <0.1 -- WRD 2005


Armenia 1,000 <0.1 <0.1 DHS 2000


Australia 365,000 1.7 <0.1 Census 2006


Azerbaijan 8,765,000 99.2 0.6 DHS 2006


Bangladesh 145,312,000 89.6 9.3 Census 2001


Bhutan 7,000 1.0 <0.1 WRD 2005


Brunei 269,000 67.2 <0.1 Census 1991


Burma (Myanmar) 1,889,000 3.8 0.1 WRD 2005


Cambodia 236,000 1.6 <0.1 DHS 2005


China 21,667,000 1.6 1.4 Census 2000 (ethnicity data)


Cook Islands -- <0.1 -- Census 2001


Cyprus 198,000 22.7 <0.1 Census 2001 and WRD 2005


Federated States of Micronesia -- <0.1 -- Census 2000


Fiji 53,000 6.3 <0.1 Census 2007


French Polynesia -- <0.1 -- Census 1971


Guam -- <0.1 -- WRD 2005


Hong Kong* 7,000 <1 <1 WVS 2005


India 160,945,000 13.4 10.3 Census 2001


Indonesia 202,867,000 88.2 12.9 Census 2000


Iran 73,777,000 99.4 4.7 Census 2006


Japan 183,000 0.1 <0.1 WRD 2005


Kazakhstan 8,822,000 56.4 0.6 DHS 1999


Kiribati -- <0.1 -- Census 2005


Kyrgyzstan 4,734,000 86.3 0.3 DHS 1997


Laos 2,000 <0.1 <0.1 Census 1995


Macau -- <0.1 -- Census 1991


Malaysia 16,581,000 60.4 1.1 Census 2000


Maldives 304,000 98.4 <0.1 WRD 2005


Marshall Islands -- <0.1 -- Census 1999


Mongolia 133,000 5.0 <0.1 WRD 2005


Nauru -- <0.1 -- Census 2002


Nepal 1,231,000 4.2 0.1 Census 2001


New Caledonia 7,000 2.8 <0.1 WRD 2005


New Zealand 37,000 0.9 <0.1 Census 2006


Niue -- <0.1 -- Census 2001


North Korea 2,000 <0.1 <0.1 WRD 2005


Northern Mariana Islands 1,000 0.7 <0.1 WRD 2005


Pakistan 174,082,000 96.3 11.1 Census 1998


Palau -- <0.1 -- Census 2000


 972,537,000 24.1% 61.9% Asia-Pacific


Source
 and Year


Estimated 2009
Muslim Population


Percentage of 
Population that 


is Muslim


Percentage of 
World Muslim 


Population
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World Muslim Population (cont.)


Algeria 34,199,000 98.0 2.2 WRD 2005


Bahrain 642,000 81.2 <0.1 Census 2001


Egypt 78,513,000 94.6 5.0 DHS 2005


Iraq* 30,428,000 ~99 ~2 WVS 2006


Israel 1,194,000 16.7 0.1 Statistical Abstract 2008


Jordan 6,202,000 98.2 0.4 DHS 2002


Kuwait* 2,824,000 ~95 <1 Pew Global 2007


Lebanon 2,504,000 59.3 0.2 WRD 2005


Libya 6,203,000 96.6 0.4 WRD 2005


Morocco* 31,993,000 ~99 ~2 Pew Global 2007


Oman 2,494,000 87.7 0.2 Census 1993


Palestinian territories* 4,173,000 ~98 <1 Pew Global 2009


Qatar 1,092,000 77.5 0.1 Census 2004


Saudi Arabia* 24,949,000 ~97 ~2 WVS 2003


Sudan 30,121,000 71.3 1.9 WRD 2005


Syria 20,196,000 92.2 1.3 WRD 2005


Tunisia 10,216,000 99.5 0.7 WRD 2005


United Arab Emirates 3,504,000 76.2 0.2 WRD 2005


Western Sahara 510,000 99.4 <0.1 WRD 2005


Yemen 23,363,000 99.1 1.5 WRD 2005


Source
 and Year


 315,322,000 91.2% 20.1% Middle East-North Africa


Papua New Guinea 2,000 <0.1 <0.1 Census 2000


Philippines 4,654,000 5.1 0.3 Census 2000


Pitcairn Islands -- <0.1 -- WRD 2005


Samoa -- <0.1 -- Census 2001


Singapore 706,000 14.9 <0.1 Census 2000


Solomon Islands -- <0.1 -- Census 1999


South Korea 71,000 0.1 <0.1 WRD 2005


Sri Lanka 1,711,000 8.5 0.1 Census 2001


Taiwan* 23,000 <1 <1 WVS 2006


Tajikistan 5,848,000 84.1 0.4 WRD 2005


Thailand 3,930,000 5.8 0.3 Consultant 2009


Timor-Leste 43,000 3.8 <0.1 WRD 2005


Tokelau -- <0.1 -- Census 2006


Tonga -- <0.1 -- Census 2001


Turkey* 73,619,000 ~98 4.7 TESEV 2006


Turkmenistan 4,757,000 93.1 0.3 DHS 2000


Tuvalu -- 0.1 <0.1 WRD 2005


Uzbekistan 26,469,000 96.3 1.7 DHS 2002


Vanuatu -- <0.1 -- Census 1999


Vietnam 157,000 0.2 <0.1 WRD 2005


Wallis and Futuna -- <0.1 -- WRD 2005


Estimated 2009
Muslim Population


Percentage of 
Population that 


is Muslim


Percentage of 
World Muslim 


Population
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World Muslim Population (cont.)


Estimated 2009
Muslim Population


 


Angola* 190,000 ~1 <1 Pew Global 2002


Benin 2,182,000 24.4 0.1 Census 2002


Botswana 8,000 0.4 <0.1 Census 2001


Burkina Faso 9,292,000 59.0 0.6 DHS 2003


Burundi* 180,000 ~2 <1 InterMedia 2007


Cameroon 3,498,000 17.9 0.2 DHS 2004


Cape Verde* 1,000 <1 <1 AfroB 2005


Central African Republic 395,000 8.9 <0.1 DHS 1995


Chad 6,257,000 55.8 0.4 DHS 2004


Comoros 664,000 98.3 <0.1 WRD 2005


Congo 943,000 1.4 0.1 DHS 2007


Djibouti 838,000 96.9 0.1 WRD 2005


Equatorial Guinea 27,000 4.0 <0.1 WRD 2005


Eritrea 1,854,000 36.5 0.1 DHS 2002


Ethiopia 28,063,000 33.9 1.8 Census 2007


Gabon 140,000 9.5 0.1 DHS 2000


Gambia* 1,625,000 ~95 <1 InterMedia 2004


Ghana 3,787,000 15.9 0.2 Census 2000


Guinea 8,502,000 84.4 0.5 DHS 2005


Guinea Bissau 680,000 42.2 <0.1 WRD 2005


Ivory Coast 7,745,000 36.7 0.5 DHS 2005


Kenya 2,793,000 7.0 0.2 DHS 2003


Lesotho 1,000 <0.1 <0.1 WRD 2005


Liberia 483,000 12.2 <0.1 Census 2008


Madagascar 215,000 1.1 <0.1 DHS 2004


Malawi 1,955,000 12.8 0.1 Census 1998


Mali 12,040,000 92.5 0.8 DHS 2006


Mauritania 3,261,000 99.1 0.2 WRD 2005


Mauritius 214,000 16.6 <0.1 Census 2000


Mayotte 191,000 98.4 <0.1 WRD 2005


Mozambique 5,224,000 22.8 0.3 DHS 2003


Namibia 8,000 0.4 <0.1 WRD 2005


Niger 15,075,000 98.6 1.0 DHS 2006


Nigeria 78,056,000 50.4 5.0 DHS 2003


Republic of Congo 59,000 1.6 <0.1 DHS 2005


Reunion 34,000 4.2 <0.1 WRD 2005


Rwanda 182,000 1.8 <0.1 Census 2002


Sao Tome and Principe -- <0.1 -- WRD 2005


Senegal 12,028,000 96.0 0.8 DHS 2006


Seychelles 1,000 1.1 <0.1 Census 2002


Percentage of 
Population that 


is Muslim


Percentage of 
World Muslim 


Population
Source


 and Year


 240,632,000 30.1% 15.3% Sub-Saharan Africa
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World Muslim Population (cont.)


Estimated 2009
Muslim Population


 


Albania 2,522,000 79.9 0.2 MICS 2005


Andorra* 1,000 ~1 <1 WVS 2005


Austria 353,000 4.2 <0.1 Census 2001


Belarus* 19,000 <1 <1 WVS 2000


Belgium* 281,000 ~3 <1 ESS 2006


Bosnia-Herzegovina* 1,522,000 ~40 <1 WVS 2001


Bulgaria 920,000 12.2 0.1 Census 2001


Channel Islands -- 0.1 <0.1 WRD 2005


Croatia* 18,000 <1 <1 InterMedia 2004


Czech Republic 1,000 <0.1 <0.1 WRD 2005


Denmark* 88,000 ~2 <1 ESS 2006


Estonia 2,000 0.1 <0.1 Census 2000


Faeroe Islands -- <0.1 -- WRD 2005


Finland 24,000 0.5 <0.1 WRD 2005


France* 3,554,000 ~6 <1 ERFI 2005


Georgia 423,000 9.9 <0.1 Census 2002


Germany* 4,026,000 ~5 <1 Ministry of the Interior 2009


Gibraltar 1,000 4.0 <0.1 Census 2001


Greece* 310,000 ~3 <1 ESS 2004


Hungary 24,000 0.2 <0.1 WRD 2005


Iceland -- 0.1 <0.1 WRD 2005


Ireland 22,000 0.5 <0.1 Census 2002


Isle of Man -- 0.2 <0.1 WRD 2005


Italy* 36,000 <1 <1 ESS 2004


Kosovo 1,999,000 89.6 0.1 WRD 2005


Latvia* 2,000 <1 <1 WVS 1999


Liechtenstein 2,000 4.8 <0.1 Census 2000


Lithuania 3,000 0.1 <0.1 Census 2001


Luxembourg* 13,000 ~3 <1 ESS 2004


Sierra Leone 4,059,000 71.3 0.3 Census 2004


Somalia 8,995,000 98.5 0.6 WRD 2005


South Africa 731,000 1.5 <0.1 Census 2001


St. Helena -- <0.1 -- Census 1987


Swaziland 2,000 0.2 <0.1 DHS 2006


Tanzania 13,218,000 30.2 0.8 DHS 2004


Togo 809,000 12.2 0.1 DHS 1998


Uganda 3,958,000 12.1 0.3 Census 2002


Zambia 58,000 0.4 <0.1 Census 2000


Zimbabwe 109,000 0.9 <0.1 DHS 2006


Percentage of 
Population that 


is Muslim


Percentage of 
World Muslim 


Population
Source


 and Year


 38,112,000 5.2% 2.4% Europe
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World Muslim Population (cont.)


Estimated 2009
Muslim Population


Anguilla -- 0.3 <0.1 Census 2001


Antigua and Barbuda -- 0.6 <0.1 WRD 2005


Argentina 784,000 1.9 0.1 WRD 2005


Aruba -- 0.2 <0.1 WRD 2005


Bahamas -- 0.1 <0.1 Census 2000


Barbados 2,000 0.8 <0.1 WRD 2005


Belize -- 0.1 <0.1 Census 2000


Bermuda 1,000 0.8 <0.1 Census 2001


Bolivia 2,000 <0.1 <0.1 WRD 2005


Brazil 191,000 0.1 <0.1 WRD 2005


British Virgin Islands -- 1.2 <0.1 WRD 2005


Canada 657,000 2.0 <0.1 Census 2001


Cayman Islands -- 0.2 <0.1 WRD 2005


Chile 4,000 <0.1 <0.1 Census 2002


Colombia* 14,000 <1 <1 WVS 2005


Costa Rica* -- <1 <1 LatinoB 2007


Cuba 9,000 0.1 <0.1 WRD 2005


Dominica -- 0.1 <0.1 WRD 2005


 4,596,000 0.5% 0.3% Americas


Malta 1,000 0.2 <0.1 WRD 2005


Moldova 17,000 0.5 <0.1 WRD 2005


Monaco -- 0.4 <0.1 WRD 2005


Montenegro 111,000 17.7 <0.1 Census 2003


Netherlands 946,000 5.7 0.1 Census 2003


Norway* 65,000 ~1 <1 ESS 2006


Poland* 48,000 <1 <1 ESS 2006


Portugal 15,000 0.1 <0.1 Census 2001


Republic of Macedonia 680,000 33.3 <0.1 Census 2002


Romania 66,000 0.3 <0.1 Census 2002


Russia 16,482,000 11.7 1.0 Census 2002 (ethnicity data)


San Marino -- <0.1 -- WRD 2005


Serbia 244,000 3.2 <0.1 Census 2002


Slovakia -- <0.1 <0.1 Census 2001


Slovenia 49,000 2.4 <0.1 Census 2002


Spain* 650,000 ~1 <1 ESS 2006


Sweden* 149,000 ~2 <1 ESS 2006


Switzerland 323,000 4.3 <0.1 Census 2000


Ukraine 456,000 1.0 <0.1 DHS 2007


United Kingdom 1,647,000 2.7 0.1 Census 2001


Vatican City -- <0.1 -- WRD 2005


Percentage of 
Population that 


is Muslim


Percentage of 
World Muslim 


Population
Source


 and Year
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World Muslim Population (cont.)


Estimated 2009
Muslim Population


Dominican Republic 2,000 <0.1 <0.1 WRD 2005


Ecuador 2,000 <0.1 <0.1 WRD 2005


El Salvador 2,000 <0.1 <0.1 WRD 2005


Falkland Islands (Malvinas) -- <0.1 -- Census 1972


French Guiana 2,000 0.9 <0.1 WRD 2005


Greenland -- <0.1 -- WRD 2005


Grenada -- 0.3 <0.1 WRD 2005


Guadeloupe 2,000 0.4 <0.1 WRD 2005


Guatemala 1,000 <0.1 <0.1 WRD 2005


Guyana 55,000 7.2 <0.1 Census 2002


Haiti 2,000 <0.1 <0.1 Census 2003


Honduras 11,000 0.1 <0.1 WRD 2005


Jamaica 1,000 <0.1 <0.1 Census 2001


Martinique 1,000 0.2 <0.1 WRD 2005


Mexico* 110,000 <1 <1 WVS 1996


Montserrat -- 0.1 <0.1 Census 1980


Netherlands Antilles -- 0.2 <0.1 Census 1992


Nicaragua 1,000 <0.1 <0.1 WRD 2005


Panama 24,000 0.7 <0.1 WRD 2005


Paraguay 1,000 <0.1 <0.1 Census 2002


Peru 1,000 <0.1 <0.1 WRD 2005


Puerto Rico 1,000 <0.1 <0.1 WRD 2005


St. Kitts and Nevis -- 0.1 <0.1 Census 1991


St. Lucia -- 0.1 <0.1 Census 2001


St. Pierre and Miquelon -- 0.2 <0.1 WRD 2005


St. Vincent and the Grenadines 2,000 1.5 <0.1 WRD 2005


Suriname 83,000 15.9 <0.1 WRD 2005


Trinidad and Tobago 78,000 5.8 <0.1 Census 2000


Turks and Caicos Islands -- <0.1 -- Census 1990


U.S. Virgin Islands -- 0.1 <0.1 WRD 2005


United States 2,454,000 0.8 0.2 Pew Research Center 2007


Uruguay 1,000 <0.1 <0.1 WRD 2005


Venezuela 94,000 0.3 <0.1 WRD 2005


Percentage of 
Population that 


is Muslim


Percentage of 
World Muslim 


Population
Source


 and Year


* Indicates the use of a source with a small enough sample size to make these estimates somewhat less reliable. Due to 
this greater margin of error, percentages are rounded to the nearest integer rather than to the first decimal place and are 
therefore more approximate (~). The only exception to this rule is the display of Turkey’s percentage of world population as 
4.7% rather than ~ 5%. 


“--” indicates that the number of Muslims is too small to be reliably estimated. 


 1,571,198,000 22.9% 100.0% World Total


Pew Research Center’s Forum on Religion & Public Life • Mapping the Global Muslim Population, October 2009 
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World Muslim Population (cont.)


AfroB  Afrobarometer


Census (ethnicity data)  Based on ethnicity data from census


Consultant  Consultant to the Pew Forum on Religion & Public Life


DHS   Demographic and Health Survey


ERFI  Etude de Relations Familiales et Intergénérationnelles


ESS  European Social Survey


InterMedia  InterMedia Survey


LatinoB  Latinobarometro


MICS  Multiple Indicator Cluster Survey


Ministry of the Interior  Germany’s Federal Ministry of the Interior


Pew Global  Pew Research Center’s Global Attitudes Project Survey


Statistical Abstract  Statistical Abstract of Israel


TESEV  Turkish Economic and Social Studies Foundation Publications


WRD  World Religion Database


WVS   World Values Survey


Source Abbreviations


For more information, see List of Sources.







Methodology for Muslim Population Estimates


Pew Forum on Religion & Public Life  /  Mapping the Global Muslim Population


35www.pewforum.org


Appendix A: Methodology for 
Muslim Population Estimates


The Pew Forum’s Mapping the Global Muslim Population: A Report on the Size and Distribution 
of the World’s Muslim Population seeks to provide the most up-to-date and comprehensive 
demographic estimate of the number of Muslims in the 231 countries and territories for which 
the United Nations Population Division provides general population estimates.10 In order to have 
statistics that are comparable across countries, wherever possible this study counts all groups 
and individuals who self-identify as Muslim. (The method for identifying Sunnis and Shias is 
different; see Appendix B for a complete explanation.)


The number of Muslims in each of the countries and territories is calculated by multiplying the 
United Nations’ 2009 total population estimate for each country and territory by the single most 
recent and reliable demographic or social-scientific estimate of the percentage of Muslims in 
each country’s population, based on the conservative assumption that Muslim populations are 
growing at the same rate as each country’s general population. (A 2010 Pew Forum report will 
provide estimates of the differential growth rates of Muslim populations.) 


Sources include national censuses, demographic and health surveys, and general population 
surveys and studies. The specific source used for each country is indicated in Appendix C. Readers 
should note, however, that general population surveys generally have smaller sample sizes than 
demographic surveys and are not designed to measure the size of small minority populations. 
This may lead to undercounts of Muslims in countries where they represent a small minority of 
the population and overcounts where they represent the vast majority of the population. See 
below for more detail. 


With all sources, results may have been affected by methodological decisions with respect to 
how the data were collected and managed. Social, cultural or political factors could also have 
affected how answers to census and survey questions are provided and recorded.  


10 Population estimates for 2009 for Taiwan and Kosovo are from the Population Reference Bureau. Taiwan’s population 
is deducted from the U.N.’s China estimate and Kosovo’s from the U.N.’s Serbia estimate.
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Discussion of Sources


Censuses 


For this study, Pew Forum researchers acquired and analyzed religious affiliation data from 81 
censuses that were conducted since 1999, comparing more current sources of data with older 
census data on religious affiliation for an additional 103 countries as a cross check. Religious 
affiliation questions from national censuses are the best source for estimating the number of 
Muslims because they generally cover the entire population and are conducted on a fairly regular 
basis. The chief limitation in using census data is that fewer than half of recent country censuses 
included a religious affiliation question. In addition, these surveys are conducted only once every 
10 years. 


Demographic Surveys 


Where recent census data on religion are not available, religious affiliation questions from large-
scale demographic surveys, such as Macro International’s MEASURE Demographic and Health 
Surveys (DHS) (http://www.measuredhs.com/), are the second-best source because of their 
large sample sizes, sampling frame and representative results at the province level. Though less 
comprehensive than census data, demographic surveys complete sufficiently high numbers of 
household interviews to produce a generally accurate demographic profile of the country. For this 
report, DHS data were acquired and analyzed for more than 60 countries, or nearly two-thirds of 
the countries where census data are lacking or are older than 1999. For most of the DHS surveys, 
both women and men are interviewed and Macro International provides the data in separate 
male-female datasets. Pew Forum staff pooled the female and male datasets in consultation 
with sampling experts at Macro International so that the combined dataset retains nationally 
representative results. In countries where only females are interviewed, Pew Forum staff used 
those data to make the overall Muslim population estimate for the country. 


General Population Surveys


Pew Forum researchers acquired and analyzed religious affiliation data from general population 
surveys for some 100 countries. In more than 20 of those countries, these surveys provide 
religious affiliation data where a recent census or demographic survey is lacking. Since general 
population surveys typically involve only 1,000 to 2,000 respondents, however, they provide less 
accurate numbers. This is especially true where the size of the Muslim population is quite small or 
Muslims live in concentrated locations that are not oversampled. As a result, data drawn primarily 
from these sources is marked with an asterisk in the tables throughout this report. 
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World Religion Database 


Pew Forum researchers also used estimates from the World Religion Database (www.
WorldReligionDatabase.org), primarily for countries where census and survey estimates were 
out-of-date, unavailable or lacked sufficient coverage. Besides census and survey reports, WRD 
estimates also take into account other sources of information on religious affiliation, including 
anthropological and ethnographic studies as well as reputable statistical reports from religious 
groups themselves. The WRD is an outgrowth of the international religious demography project 
at Boston University’s Institute on Culture, Religion and World Affairs.


A Note on Country and Territory Designation


The word “country” in this report refers to all countries recognized as such by the United Nations. 
The word “territory” in this report does not have a technical definition, but rather is a general term 
for distinct geographical entities not recognized as countries by the United Nations but that have 
separate population estimates reported by the United Nations. Territories in this report include 
such entities as Hong Kong and Macau (special administrative regions of China), Greenland (an 
autonomous constituent country within the Kingdom of Denmark) and the Commonwealth of 
Puerto Rico (an unincorporated territory of the United States).
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Appendix B: Methodology for 
Sunni-Shia Estimates


For the purposes of this report, sectarian differences among Muslims were simplified into two 
categories: Sunni and Shia. It should be noted, however, that both these groups contain self-
identified Muslim communities that may be considered heterodox or nonmainstream by other 
Muslims.  


Unlike estimates for Muslim populations overall, almost no censuses and relatively few surveys 
ask Muslims about their Sunni or Shia affiliation. Accordingly, Pew Forum researchers have relied 
on three primary sources to generate Sunni-Shia estimates: 


•	 Analyses	by	more	than	20	demographers	and	social	scientists	at	universities	and		 	
 research centers around the world who are acting as consultants on this project; 


•	 Ethnographic	analyses	published	in	the	World	Religion	Database	(WRD);	and


•	 A	review	of	other	published	or	frequently	used	estimates.


For most countries with sizeable Muslim populations, one or more experts provided the Pew 
Forum with their best estimate of the Sunni-Shia breakdown based on their own review of the 
published sources and other expert analyses available to them. 


Additionally, for all countries and territories in the study, Pew Forum researchers consulted the 
WRD estimates of the proportion of Muslims who are Sunni and Shia in each country. The WRD 
estimates are based in turn on the WRD’s ethnicity database of more than 4,300 ethno-linguistic 
groups. Readers should note, however, that these estimates are limited both by the initial 
assumptions made about the Sunni-Shia composition of each ethnicity and by the variability of 
ethnicity information available in each country. 


As a result, the Sunni-Shia estimates presented in this report are based primarily on data gathered 
via ethnographic and anthropological studies, necessitated by the fact that many Muslims either 
cannot or will not identify themselves as Sunni or Shia. Therefore, Pew Forum staff are not able 
to estimate the possible margin of error associated with any one particular estimate. Taking 
into account the three different sources, this study provides a likely range of the proportion of 
Muslims worldwide that are Shia based on an analysis of each country. Some ranges are broader 
than others because the sources consulted provided different estimates or because the sources 
suggest a wider range due to the lack of more precise information for a particular country. 


Finally, for nearly 200 countries, Pew Forum researchers also consulted estimates contained in 
the religious demography section of the annual International Religious Freedom reports published 
by the U.S. State Department as well as estimates published in the CIA World Factbook. 
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Estimated Percentage Range of Shia by Country


Afghanistan 10 - 15 ~2


Albania <5 <1


Algeria <1 <1


American Samoa -- --


Andorra <1 <1


Angola -- --


Anguilla <1 <1


Antigua and Barbuda <1 <1


Argentina <10 <1


Armenia <1 <1


Aruba <1 <1


Australia <10 <1


Austria <1 <1


Azerbaijan 65-75 3 - 4


Bahamas -- --


Bahrain 65-75 <1


Bangladesh <1 <1


Barbados <1 <1


Belarus <1 <1


Belgium <1 <1


Belize <1 <1


Benin <1 <1


Bermuda -- --


Bhutan <1 <1


Bolivia <1 <1


Bosnia-Herzegovina <1 <1


Botswana <1 <1


Brazil <10 <1


British Virgin Islands <1 <1


Brunei <1 <1


Bulgaria 10 - 15 <1


Burkina Faso <1 <1


Burma (Myanmar) <1 <1


Burundi <5 <1


Cambodia <1 <1


Cameroon <1 <1


Canada ~10 <1


Cape Verde <1 <1


Cayman Islands <1 <1


Central African Republic <1 <1


Chad <1 <1


Channel Islands <1 <1


Chile <1 <1


China <1 <1


Colombia <1 <1


Comoros <1 <1


Congo <1 <1


Cook Islands -- --


Costa Rica -- --


Croatia <1 <1


Cuba <1 <1


Cyprus <1 <1


Czech Republic <1 <1


Denmark <5 <1


Djibouti <1 <1


Dominica <1 <1


Dominican Republic <1 <1


Ecuador <1 <1


Egypt <1 <1


El Salvador <1 <1


Equatorial Guinea <1 <1


Eritrea <1 <1


Estonia <1 <1


Ethiopia <1 <1


Faeroe Islands -- --


Falkland Islands (Malvinas) -- --


Federated States of Micronesia -- --


Fiji <1 <1


Finland <1 <1


France 2-3 <1


French Guiana <1 <1


French Polynesia -- --


Gabon <1 <1


Gambia <1 <1


Georgia 15 - 25 <1


Germany 10 - 15 <1


Ghana <1 <1


Gibraltar <1 <1


Greece 10 - 15 <1


Greenland <1 <1


Grenada <1 <1


 10-13% 100% World Total
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Guadeloupe <1 <1


Guam <1 <1


Guatemala <1 <1


Guinea <1 <1


Guinea Bissau <1 <1


Guyana <1 <1


Haiti <1 <1


Honduras <1 <1


Hong Kong -- --


Hungary <1 <1


Iceland <1 <1


India 10 - 15 9 - 14


Indonesia <1 <1


Iran 90 - 95 37 - 40


Iraq 65 - 70 11 - 12


Ireland <1 <1


Isle of Man -- --


Israel <1 <1


Italy <5 <1


Ivory Coast <1 <1


Jamaica <1 <1


Japan <1 <1


Jordan <1 <1


Kazakhstan <1 <1


Kenya <5 <1


Kiribati -- --


Kosovo -- --


Kuwait 20 - 25 <1


Kyrgyzstan <1 <1


Laos <1 <1


Latvia 25 - 35 <1


Lebanon 45 - 55 ~1


Lesotho <1 <1


Liberia <1 <1


Libya <1 <1


Liechtenstein <1 <1


Lithuania 10 - 20 <1


Luxembourg <1 <1


Macau -- --


Madagascar <1 <1


Malawi <1 <1


Malaysia < 2 <1


Maldives <1 <1


Mali <1 <1


Malta <1 <1


Marshall Islands -- --


Martinique <1 <1


Mauritania <1 <1


Mauritius <10 <1


Mayotte <1 <1


Mexico <1 <1


Moldova <1 <1


Monaco <1 <1


Mongolia <5 <1


Montenegro -- --


Montserrat -- --


Morocco <1 <1


Mozambique <1 <1


Namibia <1 <1


Nauru -- --


Nepal <1 <1


Netherlands <5 <1


Netherlands Antilles 70 - 75 <1


New Caledonia <1 <1


New Zealand <1 <1


Nicaragua <1 <1


Niger <1 <1


Nigeria <5 <2


Niue -- --


North Korea <1 <1


Northern Mariana Islands -- --


Norway <1 <1


Oman 5 - 10 <1


Pakistan 10 - 15 10 - 15


Palau -- --


Palestinian territories <1 <1


Panama <1 <1


Papua New Guinea <1 <1


Paraguay -- --


Peru <1 <1


Philippines <1 <1


Pitcairn Islands -- --


Approximate Percentage 
of Muslim Population 


that is Shia


Approximate 
Percentage of World 
Shia Population
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Poland <1 <1


Portugal <1 <1


Puerto Rico <1 <1


Qatar ~10 <1


Republic of Congo <1 <1


Republic of Macedonia <1 <1


Reunion <1 <1


Romania <1 <1


Russia <1 <1


Rwanda <1 <1


Samoa -- --


San Marino <1 <1


Sao Tome and Principe <1 <1


Saudi Arabia 10 - 15 1 - 2


Senegal <1 <1


Serbia <15 <1


Seychelles <1 <1


Sierra Leone <1 <1


Singapore <1 <1


Slovakia <1 <1


Slovenia <1 <1


Solomon Islands <1 <1


Somalia <1 <1


South Africa <10 <1


South Korea <1 <1


Spain <1 <1


Sri Lanka <1 <1


St. Helena -- --


St. Kitts and Nevis <1 <1


St. Lucia <1 <1


St. Pierre and Miquelon <1 <1


St. Vincent and the Grenadines <1 <1


Sudan <1 <1


Suriname <1 <1


Swaziland <1 <1


Sweden 20 - 40 <1


Switzerland <1 <1


Syria 15 - 20 ~2


Taiwan <1 <1


Tajikistan ~7 <1


Tanzania <10 <1


Thailand <1 <1


Timor-Leste <1 <1


Togo <1 <1


Tokelau -- --


Tonga -- --


Trinidad and Tobago <1 <1


Tunisia <1 <1


Turkey 10 - 15 4 - 6


Turkmenistan ~1 <1


Turks and Caicos Islands -- --


Tuvalu -- --


U.S. Virgin Islands <1 <1


Uganda <5 <1


Ukraine <1 <1


United Arab Emirates ~10 <1


United Kingdom 10 - 15 <1


United States 10 - 15 <1


Uruguay <1 <1


Uzbekistan ~1 <1


Vanuatu -- --


Vatican City -- --


Venezuela <1 <1


Vietnam <1 <1


Wallis and Futuna -- --


Western Sahara <1 <1


Yemen 35 - 40 ~ 5


Zambia <1 <1


Zimbabwe <1 <1
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Appendix C: Data Sources by Country 


The below list of general sources provides bibliographic information for sources that were used 
to provide estimates for the Muslim populations of multiple countries. The subsequent list of 
sources by country provides abbreviated bibliographic information identifying which general 
sources were used to provide estimates for countries, as well as fuller bibliographic information 
for sources that were used for one country only.  


General Sources


Demographic and Health Surveys (DHS). MEASURE DHS. Calverton, Maryland: Administered by 
Macro International, 1995-2007. <http://www.measuredhs.com/>


European Social Survey (ESS). London: Led by Centre for Comparative Social Surveys, City 
University, 2004, 2006. <http://www.europeansocialsurvey.org/> 


Pew Research Center’s Global Attitudes Project 2009 Survey <http://pewglobal.org/datasets/>


Pew Research Center’s Global Attitudes Project 2007 Survey <http://pewglobal.org/datasets/>


Pew Research Center’s Global Attitudes Project 2002 Survey <http://pewglobal.org/datasets/> 


United Nations Demographic Yearbook. “Special Census Topics Volume 2 - Social characteristics, 
‘Table 6: Population by religion, sex, urban/rural residence and percentage: each census, 
1985-2004.’ ” New York: United Nations Statistics Division, 2006. <http://unstats.un.org/unsd/
demographic/sconcerns/popchar/popchar2.htm> 


World Christian Encyclopedia, 2nd Edition. David B. Barrett, George T. Kurian, and Todd M. Johnson, 
eds. United States: Oxford University Press, 2001.


World Religion Database: International Religious Demographic Statistics and Sources (WRD). 
Todd M. Johnson and Brian J. Grim, eds. Leiden, Netherlands and Boston, Mass.: Brill, 2008. 
(Muslim population estimates from 2005.) <http://www.worldreligiondatabase.org> 


World Values Survey (WVS). “Values Survey Database.” World Values Survey Association, 1999-
2006. <http://www.worldvaluessurvey.org/> 
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Sources by Country


Afghanistan: 2005 World Religion Database


Albania: 2005 Albania Multiple Indicator Cluster Survey (MICS). Obtained from “Table HH.3: 
Household Composition: Percent distribution of households by selected characteristics.” Albania 
Multiple Indicator Cluster Survey 2005, Final Report. Tirana, Albania: Albanian National Institute of 
Statistics, 2009. <http://www.childinfo.org/mics3_surveys.html>


Algeria: 2005 World Religion Database


American Samoa: 2005 World Religion Database


Andorra: 2005 World Values Survey


Angola: Pew Research Center’s Global Attitudes Project 2002 Survey


Anguilla: 2001 Census. Obtained from United Nations Demographic Yearbook.


Antigua and Barbuda: 2005 World Religion Database


Argentina: 2005 World Religion Database


Armenia: 2000 Demographic and Health Survey


Aruba: 2000 Census. Obtained from “Table P-A.5: Population by religion, age, and sex.” Fourth 
Population and Housing Census: Aruba October 14, 2000. Aruba Central Bureau of Statistics, 
2001. <http://www.cbs.aw/cbs/readBlob.do?id=467> (PDF)


Australia: 2006 Census. Obtained from “Category No. 2068.0 – 2006 Census Tables: Religious 
Affiliation(a) (Full Classification List) by Sex.” 2006 Census of Population and Housing. Australian 
Bureau of Statistics, 2007. <http://www.abs.gov.au/>


Austria: 2001 Census. Obtained from United Nations Demographic Yearbook.


Azerbaijan: 2006 Demographic and Health Survey. (Survey excluded the Kalbajar-Lachin region 
and four out of the seven districts of the Yukhari Garabakh region.)


Bahamas: 2000 Census. Obtained from personal email correspondence with United Nations 
Statistics Division.


Bahrain: 2001 Census. Obtained from “Part 2, ‘Table - 0603.0: POPULATION BY RELIGION, AGE 
GROUPS, NATIONALITY AND SEX – 2001.’ ” Bahrain Census 2001. Bahrain: Directorate of Statistics 
in Central Informatics Organization, 2001. <http://www.cio.gov.bh/CIO_ENG/sitemap.aspx>
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Bangladesh: 2001 Census. Obtained from Population Statistics: Census at a Glance. Bangladesh 
Bureau of Statistics, 2007. <http://www.bbs.gov.bd/dataindex/census/bang_atg.pdf> (PDF) and 
<http://www.bbs.gov.bd/>


Barbados: 2005 World Religion Database


Belarus: 2000 World Values Survey


Belgium: 2006 European Social Survey


Belize: 2000 Census. Obtained from United Nations Demographic Yearbook.


Benin: 2002 Census. Obtained from “ ‘Table: Ethnie et Religion,’ Principaux Indicateurs Socio-
Demographiques,” Troisieme Recensement General de la Population et de l’Habitation, Febrier 
2002. Institut National de la Statistique et de L’Analyse Economique, 2003. <http://www.insae-bj.
org/IMG/pdf/principaux_indicateur_rgph3.pdf> (PDF) and <http://www.insae-bj.org/?Religion>


Bermuda: 2001 Census. Obtained from United Nations Demographic Yearbook.


Bhutan: 2005 World Religion Database


Bolivia: 2005 World Religion Database


Bosnia-Herzegovina: 2001 World Values Survey


Botswana: 2001 Census. Obtained from Ntloedibe-Kuswani, G.S. “AFRICAN RELIGIONS AND 2001 
POPULATION AND HOUSING CENSUS IN BOTSWANA.” Centre for Continuing Education, University 
of Botswana, 2003. <http://www.cso.gov.bw/images/stories/Census/paper24.pdf> (PDF)


Brazil: 2005 World Religion Database


British Virgin Islands: 2005 World Religion Database


Brunei: 1991 Census. Obtained from United Nations Demographic Yearbook.


Bulgaria: 2001Census. Obtained from United Nations Demographic Yearbook.


Burkina Faso: 2003 Demographic and Health Survey


Burma (Myanmar): 2005 World Religion Database


Burundi: 2007 InterMedia Survey. Washington, D.C.: InterMedia. Prepared for Pew Research 
Center’s Forum on Religion & Public Life in 2009. <http://www.intermedia.org/> 


Cambodia: 2005 Demographic and Health Survey
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Cameroon: 2004 Demographic and Health Survey


Canada: 2001 Census. Obtained from United Nations Demographic Yearbook.


Cape Verde: 2005 Afrobarometer Survey. Michigan State University, 2006. <http://www.
afrobarometer.org/> 


Cayman Islands: 2005 World Religion Database


Central African Republic: 1995 Demographic and Health Survey


Chad: 2004 Demographic and Health Survey


Channel Islands: 2005 World Religion Database


Chile: 2002 Census. Obtained from personal email correspondence with United Nations Statistics 
Division.


China: Based on ethnicity data in 2000 Census. Census data obtained from The Tabulation on 
Nationalities of 2000 Population Census of China. China: Nationalities Publishing House, 2003. 


Colombia: 2005 World Values Survey


Comoros: 2005 World Religion Database


Congo: 2007 Demographic and Health Survey


Cook Islands: 2001 Census. Obtained from United Nations Demographic Yearbook.


Costa Rica: 2007 Latinobarometro. Chile: Latinobarometro Corporation. Obtained by Pew Research 
Center’s Forum on Religion & Public Life in 2009. <http://www.latinobarometro.org/>


Croatia: 2004 InterMedia Survey. Washington, D.C.: InterMedia. Prepared for Pew Research 
Center’s Forum on Religion & Public Life in 2009. <http://www.intermedia.org/>


Cuba: 2005 World Religion Database


Cyprus: 2001 Census. Obtained from United Nations Demographic Yearbook. 
Cyprus: 2005 World Religion Database (Two sources were used for the Cyprus estimate.)


Czech Republic: 2001 Census. Obtained from United Nations Demographic Yearbook.


Denmark: 2006 European Social Survey


Djibouti: 2005 World Religion Database


Dominica: 2005 World Religion Database







Data Sources by Country 


Pew Forum on Religion & Public Life  /  Mapping the Global Muslim Population


46www.pewforum.org


Dominican Republic: 2005 World Religion Database


Ecuador: 2005 World Religion Database


Egypt: 2005 Demographic and Health Survey


El Salvador: 2005 World Religion Database


Equatorial Guinea: 2005 World Religion Database


Eritrea: 2002 Demographic and Health Survey


Estonia: 2000 Census. Obtained from United Nations Demographic Yearbook.


Ethiopia: 2007 Census. Obtained from “Table 6: Population Size of Regions by Religion and Place 
of Residence: 2007.” Summary and Statistical Report of the 2007 Population and Housing Census: 
Population Size by Age and Sex. Federal Democratic Republic of Ethiopia: Population Census 
Commission, 2008. 


Faeroe Islands: 2005 World Religion Database


Falkland Islands (Malvinas): 1972 Census. Obtained from World Christian Encyclopedia, 2nd 
Edition. 


Federated States of Micronesia: 2000 Census. Obtained from personal email correspondence 
with United Nations Statistics Division.


Fiji: 2007 Census. Obtained from “‘Table 2.10 Population by Religion and Province of Enumeration, 
Fiji: 2007 Census,’ Key Statistics: March 2009.” Fiji 2007 Census. Fiji Islands Bureau of Statistics, 
2009. 


Finland: 2005 World Religion Database


France: 2005 Etude des Relations Familiales et intergénérationnelles (ERFI; French version of the 
Generations and Gender Surveys (GGS)). Paris: Institut national d’études démographiques, 2005. 
2009 adjustment for population under 18 and estimates of recent immigrants by Anne Goujon, 
a consultant to the Pew Research Center’s Forum on Religion & Public Life, Vienna Institute of 
Demography, Austria. <http://www.ined.fr/en/resources_documentation/publications/pop_soc/
bdd/publication/1366/>


French Guiana: 2005 World Religion Database 


French Polynesia: 1971 Census. Obtained from United Nations Demographic Yearbook.


Gabon: 2000 Demographic and Health Survey
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Gambia: 2004 InterMedia Survey. Washington, D.C.: InterMedia. Prepared for Pew Research 
Center’s Forum on Religion & Public Life in 2009. <http://www.intermedia.org/>


Georgia: 2002 Census. Obtained from “Table: Population by Religious Beliefs (By Major 
Administrative -Territorial Units).” 2002 First General National Census in Georgia. State 
Department for Statistics of Georgia, 2003. <http://www.statistics.ge/_files/english/census/2002/
Religious%20beliefs.pdf> (PDF)


Germany: 2009 Muslimisches Leben in Deutschland Survey. Deutsche Islam Konferenz. Germany: 
Federal Ministry of the Interior, 2009. <http://www.deutsche-islam-konferenz.de>


Ghana: 2000 Census. Obtained from United Nations Demographic Yearbook.


Gibraltar: 2001 Census. Obtained from United Nations Demographic Yearbook.


Greece: 2004 European Social Survey


Greenland: 2005 World Religion Database


Grenada: 2005 World Religion Database


Guadeloupe: 2005 World Religion Database


Guam: 2005 World Religion Database


Guatemala: 2005 World Religion Database 


Guinea: 2005 Demographic and Health Survey


Guinea Bissau: 2005 World Religion Database


Guyana: 2002 Census. Obtained from “ ‘Religious Composition,’ Chapter II Population 
Composition,” Census 2002 National Census Report. Guyana Bureau of Statistics, 2007. <http://
www.statisticsguyana.gov.gy/pubs/Chapter2_Population_Composition.pdf> (PDF)


Haiti: 2003 Census. Obtained from “Le Quatrième Recensement General de la Population et 
de l’Habitat.” Haiti 2003 Census. Institut Haïtien de Statistique et d’Informatique, 2003; as well 
as from “Haiti,” 2008 Report on International Religious Freedom. United States: U.S. State 
Department, 2008. <http://www.ihsi.ht/rgph_resultat_ensemble_population.htm#> 


Honduras: 2005 World Religion Database


Hong Kong: 2005 World Values Survey


Hungary: 2005 World Religion Database
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Iceland: 2005 World Religion Database


India: 2001 Census. Obtained from “Table: India at a Glance – Religious Composition.” India 2001 
Census. Government of India: Office of the Registrar General & Census Commissioner, 2001. 
<http://www.censusindia.gov.in/Census_Data_2001/India_at_glance/religion.aspx> and <http://
www.censusindia.net/>


Indonesia: 2000 Census. Obtained from United Nations Demographic Yearbook. 


Iran: 2006 Census. Census data obtained in 2009 from Farzaneh Roudi, a consultant to the Pew 
Research Center’s Forum on Religion & Public Life, Population Reference Bureau, Washington, D.C. 


Iraq: 2006 World Values Survey


Ireland: 2002 Census. Obtained from United Nations Demographic Yearbook.


Isle of Man: 2005 World Religion Database


Israel: “Table 2.2: Population, By Religion.” Statistical Abstract of Israel 2008 No. 59. Israel: The 
Central Bureau of Statistics, 2008. <www.cbs.gov.il> 


Italy: 2004 European Social Survey


Jamaica: 2001 Census. Obtained from United Nations Demographic Yearbook.


Japan: Pew Research Center’s Global Attitudes Project 2002 Survey


Jordan: 2002 Demographic and Health Survey


Kazakhstan: 1999 Demographic and Health Survey


Kenya: 2003 Demographic and Health Survey


Kiribati: 2005 Census. Obtained from “Section 4.2, ‘Religion.’ ” Kiribati 2005 Census, Volume 2: 
Analytical Report. Kiribati National Statistics Office, 2007. <http://www.spc.int/prism/Country/KI/
Stats/CensusSurveys/censurveys-index.htm>


Kosovo: 2005 World Religion Database 


Kuwait: Pew Research Center’s Global Attitudes Project 2007 Survey


Kyrgyzstan: 1997 Demographic and Health Survey


Laos: 1995 Census. Obtained from United Nations Demographic Yearbook.


Latvia: 1999 World Values Survey
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Lebanon: 2005 World Religion Database


Lesotho: 2005 World Religion Database


Liberia: 2008 Census. Obtained from “Table 4.3: Distribution of Population by Religious Affiliation, 
Age and Sex, Liberia 2008.” 2008 Population and Housing Census: Final Results. Liberia Institute 
of Statistics and Geo-Information Services, 2009.


Libya: 2005 World Religion Database


Liechtenstein: 2000 Census. Obtained from “Religion und Hauptsprachen - Band 2.” Liechtenstein 
2000 Census. Lichtenstein Statistics Department, 2000. <http://www.llv.li/pdf-llv-avw-statistik-
religion_und_hauptsprache_teil1-analyse> (PDF)


Lithuania: 2001 Census. Obtained from United Nations Demographic Yearbook.


Luxembourg: 2004 European Social Survey


Macau: 1991 Census. Obtained from United Nations Demographic Yearbook.


Madagascar: 2004 Demographic and Health Survey


Malawi: 1998 Census. Obtained from World Christian Encyclopedia, 2nd Edition.


Malaysia: 2000 Census. Obtained from United Nations Demographic Yearbook. 


Maldives: 2005 World Religion Database


Mali: 2006 Demographic and Health Survey 


Malta: 2005 World Religion Database 


Marshall Islands: 1999 Census. Obtained from United Nations Demographic Yearbook.


Martinique: 2005 World Religion Database


Mauritania: 2005 World Religion Database


Mauritius: 2000 Census. Obtained from United Nations Demographic Yearbook.


Mayotte: 2005 World Religion Database


Mexico: 1996 World Values Survey


Moldova: 2005 World Religion Database


Monaco: 2005 World Religion Database
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Mongolia: 2005 World Religion Database


Montenegro: 2003 Census. Obtained from personal email correspondence with United Nations 
Statistics Division.


Montserrat: 1980 Census. Obtained from United Nations Demographic Yearbook.


Morocco: Pew Research Center’s Global Attitudes Project 2007 Survey
Morocco: 2005 World Religion Database (Two sources were used for the Morocco estimate.)


Mozambique: 2003 Demographic and Health Survey


Namibia: 2005 World Religion Database


Nauru: 2002 Census. Obtained from “Chapter 2 ‘Population Characteristics-Religion.’” 2002 Nauru 
Census Main Report and Demographic Profile of the Republic of Nauru 1992-2002. The Secretariat 
of the Pacific Community, 2006. <http://www.spc.int/prism/country/nr/stats/Publication/Census/
NR_02_Census_Rept_FINAL.pdf> (PDF)


Nepal: 2001 Census. Obtained from United Nations Demographic Yearbook.


Netherlands: 2003 Census. Obtained from “Tabel Religie; naar regio; 2000/2002 of 2003.” StatLine 
Databank. Netherlands: Centraal Bureau voor de Statistiek, 2004. <http://statline.cbs.nl/StatWeb/
publication/?VW=T&DM=SLNL&PA=70794ned&D1=a&D2=0,53-55&D3=0&HD=090924-
1634&HDR=T,G2&STB=G1>


Netherlands Antilles: 1992 Census. Obtained from United Nations Demographic Yearbook.


New Caledonia: 2005 World Religion Database


New Zealand: 2006 Census. Obtained from “Religious Affiliation Section.” Quick Stats 
about Culture and Identity. Statistics New Zealand, 2006. <http://www.stats.govt.nz/
Census/2006CensusHomePage/quickstats-about-a-subject/culture-and-identity/religious-
affiliation.aspx>


Nicaragua: 2005 Census. Obtained from “Capitulo 1 ‘Censo de Poblacion.’ ” VIII Censo de 
Poblacion y IV de Vivienda 2005 INEC. Instituto Nacional de Informacion de Desarrollo, 2005.  
<http://www.inec.gob.ni/censos2005/ResumenCensal/Resumen2.pdf> (PDF)


Niger: 2006 Demographic and Health Survey 


Nigeria: 2003 Demographic and Health Survey


Niue: 2001 Census. Obtained from personal email correspondence with United Nations Statistics 
Division.
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North Korea: 2005 World Religion Database


Northern Mariana Islands: 2005 World Religion Database


Norway: 2006 European Social Survey


Oman: 1993 Census. Obtained from “ ‘Table No.1: Total Population by Region: Omani & Non-
Omani’; ‘Table 3.1.8: Non-Omani Population by Region, Religion, and Sex’; ‘Section 2-5: Religion,’ 
Housing and Establishments.” General Census of Population. Sultanate of Oman: Ministry of 
Development, 1993. 


Pakistan: 1998 Census. Obtained from “Table: Population by Religion.” 1998 Population Census. 
Government of Pakistan: Population Census Organization, Statistics Division, 1998. <http://www.
statpak.gov.pk/depts/pco/statistics/other_tables/pop_by_religion.pdf> (PDF)


Palau: 2000 Census. Obtained from personal email correspondence with United Nations Statistics 
Division.


Palestinian territories: Pew Research Center’s Global Attitudes Project 2009 Survey


Panama: 2005 World Religion Database


Papua New Guinea: 2000 Census. Obtained from “Papua New Guinea.” 2008 Report on 
International Religious Freedom. Unites States: U.S. State Department, 2008.


Paraguay: 2002 Census. Obtained from United Nations Demographic Yearbook.


Peru: 2005 World Religion Database


Philippines: 2000 Census. Obtained from United Nations Demographic Yearbook.


Pitcairn Islands: 2005 World Religion Database


Poland: 2006 European Social Survey


Portugal: 2001 Census. Obtained from United Nations Demographic Yearbook.


Puerto Rico: 2005 World Religion Database


Qatar: 2004 Census. Obtained from United Nations Demographic Yearbook.


Republic of Congo: 2005 Demographic and Health Survey


Republic of Macedonia: 2002 Census. Obtained from United Nations Demographic Yearbook.


Reunion: 2005 World Religion Database
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Romania: 2002 Census. Obtained from United Nations Demographic Yearbook.


Russia: Based on ethnicity data in 2002 Census. Obtained from Heleniak, Timothy. “ ‘Table 4: 
Russia’s Ethnic Muslim Population by Region, 1989 and 2002,’ Regional Distribution of the Muslim 
Population of Russia.” Eurasian Geography and Economics. Volume 47, No. 4. 2006. 


Rwanda: 2002 Census. Obtained from “Table TA06E. Distribution of the Resident Population in 
Ordinary Households by Religious affiliation, Urban/Rural Residence and by Sex.” The Rwanda 
2002 Census of Population and Housing. Rwanda: National Census Service, 2004. <http://www.
statisticsrwanda.gov.rw/TablesEnglish/TA06E.htm>


St. Helena: 1987 Census. Obtained from United Nations Demographic Yearbook.


St. Kitts and Nevis: 1991 Census. Obtained from United Nations Demographic Yearbook.


St. Lucia: 2001 Census. Obtained from United Nations Demographic Yearbook.


St. Pierre and Miquelon: 2005 World Religion Database


St. Vincent and the Grenadines: 2005 World Religion Database


Samoa: 2001 Census. Obtained from personal email correspondence with United Nations 
Statistics Division.


San Marino: 2005 World Religion Database


Sao Tome and Principe: 2005 World Religion Database


Saudi Arabia: 2003 World Values Survey


Senegal: 2006 Demographic and Health Survey


Serbia: 2002 Census. Obtained from United Nations Demographic Yearbook.


Seychelles: 2002 Census. Obtained from United Nations Demographic Yearbook.


Sierra Leone: 2004 Census. Obtained from “Table 1.9: Percentage distribution of Heads by 
Religion by Region and Residence.” Sierra Leone Integrated Household Survey (SLIHS) 2003/04. 
Government of Sierra Leone, 2007. <http://www.statistics.sl/SLIHS_REPORT.pdf> (PDF)


Singapore: 2000 Census. Obtained from United Nations Demographic Yearbook.


Slovakia: 2001 Census. Obtained from United Nations Demographic Yearbook.


Slovenia: 2002 Census. Obtained from United Nations Demographic Yearbook.
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Solomon Islands: 1999 Census. Obtained from “Table P01-3: Relationship, Ethnicity, and Religion 
by Province of Enumeration, Solomon Islands: 1999.” Solomon Islands 1999 Census. PacificWeb.
org. <http://www.pacificweb.org/DOCS/Other%20P.I/SolomonIs/Si1999/PROVINCE.doc> (PDF)


Somalia: 2005 World Religion Database


South Africa: 2001 Census. Obtained from United Nations Demographic Yearbook.


South Korea: 2005 Census. Obtained from personal email correspondence with United Nations 
Statistics Division.


Spain: 2006 European Social Survey


Sri Lanka: 2001 Census. Obtained from United Nations Demographic Yearbook.


Sudan: 2005 World Religion Database


Suriname: 2005 World Religion Database


Swaziland: 2006 Demographic and Health Survey


Sweden: 2006 European Social Survey


Switzerland: 2000 Census. Obtained from United Nations Demographic Yearbook.


Syria: 2005 World Religion Database


Taiwan: 2006 World Values Survey


Tajikistan: 2005 World Religion Database


Tanzania: 2004 Demographic and Health Survey


Thailand: 2009 estimate by Aree Jampaklay, a consultant to the Pew Research Center’s Forum on 
Religion & Public Life, Institute for Population and Social Research, Mahidol University, Thailand. 
Estimate adjusts for a probable census undercount of Muslims in southern Thailand. 


Timor-Leste: 2005 World Religion Database


Togo: 1998 Demographic and Health Survey


Tokelau: 2006 Census. Obtained from “‘Table 2.5: Lotu i te Fenua e Mahani Nofo ai (Religion by Atoll 
of Usual Residence),’ Tabular Report, Section 2, Social Profile.” Tokelau 2006 Census of Population 
and Dwellings. Statistics New Zealand and the Office of the Council for the Ongoing Government 
of Tokelau, 2006. <http://www.spc.int/prism/country/tk/stats/Reports/2006censusrpts/2006%20
Census%20Tabular%20Report%20-%20Final.pdf> (PDF)
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Tonga: 2001 Census. Obtained from United Nations Demographic Yearbook.


Trinidad and Tobago: 2000 Census. Obtained from “Non-Institutional Population: Religion.” Trinidad 
and Tobago 2000 Census: 2007 Pocket Digest. Central Statistical Office, 2007. <http://cso.gov.tt/
files/cms/Pocket%20Digest%202007.pdf> (PDF)


Tunisia: 2005 World Religion Database


Turkey: Carkoglu, Ali and Binnaz, Toprak. Religion, Society and Politics in a Changing Turkey. 
Istanbul: Turkish Economic and Social Studies Foundation Publications, 2006.


Turkmenistan: 2000 Demographic and Health Survey. Obtained from “Table 3.2: Residence, 
ethnicity, and religion by region.” Turkmenistan Demographic and Health Survey 2000. Calverton, 
Maryland: Gurbansoltan Eje Clinical Research Center for Maternal and Child Health (GECRCMCH) 
and ORC Macro; Turkmenistan: Ministry of Health and Medical Industry. Calverton, Maryland: 
GECRCMCH and ORC Macro, 2001. NOTE: The DHS dataset for Turkmenistan has never been 
released, but data on religious affiliation was included in the text of the DHS report cited here. 


Turks and Caicos Islands: 1990 Census. Obtained from World Christian Encyclopedia, 2nd 
Edition.


Tuvalu: 2005 World Religion Database


Uganda: 2002 Census. Obtained from United Nations Demographic Yearbook.


Ukraine: 2007 Demographic and Health Survey


United Arab Emirates: 2005 World Religion Database


United Kingdom:
England and Wales: 2001 Census. Obtained from “Table KS07: Religion.” United Kingdom 2001 
Census: England and Wales. London: Office for National Statistics, 2001. <http://www.ons.gov.
uk/census/index.html> 
Scotland: 2001 Census. Obtained from “Table T25: Theme Table on Current Religion, Scotland.” 
United Kingdom 2001 Census: Scotland. General Register Office for Scotland, 2002. <http://www.
gro-scotland.gov.uk/files/theme24-55.xls#T25!a1> (Excel file) and <http://www.gro-scotland.gov.
uk/census/censushm/scotcen2/index-of-census-results.html>
Northern Ireland: 2001 Census. Obtained from “Table T30: Theme Table on Religion.” United 
Kingdom 2001 Census: Northern Ireland. Northern Ireland Statistics and Research Agency, 2004. 
<http://www.nisranew.nisra.gov.uk/census/pdf/theme_tables.pdf> (PDF) and <http://www.
nisranew.nisra.gov.uk/census/start.html> (Several sources were used for the United Kingdom 
estimate.)


Uruguay: 2005 World Religion Database
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United States: Muslim Americans: Middle Class and Mostly Mainstream. Washington, D.C.: The 
Pew Research Center, 2007. <http://pewresearch.org/assets/pdf/muslim-americans.pdf> (PDF)


Uzbekistan: 2002 Demographic and Health Survey


Vanuatu: 1999 Census. Obtained from “Table D: The three most common religious groups by 
province”; “Table 2.10: Population by religion and island of residence.” 1999 Population and 
Housing Census. Vanuatu National Statistics Office, 2001.


Vatican City: 2005 World Religion Database


Venezuela: 2005 World Religion Database


Vietnam: 2005 World Religion Database


U.S. Virgin Islands: 2005 World Religion Database


Wallis and Futuna: 2005 World Religion Database


Yemen: 2005 World Religion Database


Zambia: 2000 Census. Obtained from “CSO, 2000 Census of Population and Housing, ‘Table 8: 
Population percentage distribution of religion by sex.’ ” International Human Rights Instruments: 
Core Document Forming part of the Reports of State Parties Zambia, Zambia 2000 Census. 
United Nations, 2004. <http://74.125.47.132/search?q=cache:Hyqbhl5z-4cJ:www.unhchr.ch/tbs/
doc.nsf/0/acd8c3e025cdebb7c1257054002dcfa5/%24FILE/G0540810.DOC+Burundi+1990+cen
sus+and+religion&cd=23&hl=en&ct=clnk&gl=us> 


Zimbabwe: 2006 Demographic and Health Survey
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Appendix D: Advisers and Consultants


Project Advisers


Mohamed Ayad, Macro International, Demographic & Health Surveys 
John Casterline, Ohio State University  
Carl Haub, Population Reference Bureau
Amaney Jamal, Princeton University
Charles Westoff, Princeton University
Peter Xenos, University of Hawaii at Manoa
Tukufu Zuberi, University of Pennsylvania


Consultants


Below is the list of demographers and social scientists with whom the Pew Forum consulted to 
arrive at the estimates included in this report as well as the growth rate and future population 
size estimates that will appear in a forthcoming report. Most were working in their individual 
capacities rather than as representatives of their institution or organization.


All Muslim population estimates were arrived at using multiple sources and may not be identical 
to the estimates used or suggested by a particular country expert.


Niveen ME Abu-Rmeileh, Institute of Community and Public Health, Birzeit University, West Bank, 
Palestinian territories (Country Focus: Palestinian territories)


Victor Agadjanian, Arizona State University, Tempe, Ariz. (Country Focus: Kazakhstan)


Tauseef Ahmed, Freelance Consultant in Population and Reproductive Health, Pakistan (Country 
Focus: Pakistan)


Ahmed Mohamed Al-Haddad, Population Studies and Training Center, Sana’a University, Yemen 
(Country Focus: Yemen)


Yousef Hayder Nimer Al-Madi, Palestine Central Bureau of Statistics, Syria (Country Focus: Syria 
and Palestinians living in Syria and Lebanon)


Evi Nurvidya Arifin, Institute of Southeast Asian Studies, Singapore (Country Focus: Indonesia)
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˘


˘


M’hamed Ayed, Tunisia (Country Focus: Tunisia)


Jennifer B. Barrett, Department of Sociology, Loyola University Chicago, Chicago, Ill. (Country 
Focus: Uzbekistan)


Cem Behar, Bogaziçi University, Turkey (Country Focus: Turkey)


Ali Çarkoglu, Sabancı University, Turkey (Country Focus: Turkey)


Rufat Efendiyev, Institute of Economy, National Academy of Sciences of Azerbaijan, Azerbaijan 
(Country Focus: Azerbaijan)


Karl Feld, Zarlasht Mirbacha, David Peng and John Willingham, D3 Systems, Inc., Vienna, Va. 
(Country Focus: Afghanistan) 


Robert W. Hefner, Institute on Culture, Religion, and World Affairs, Boston University, Boston, 
Mass. (Country Focus: Indonesia)


Timothy Heleniak, Department of Geography, University of Maryland, College Park, Md. (Country 
Focus: Russia)


Mohammad Irfan, International Institute of Islamic Economics, International Islamic University, 
Pakistan (Country Focus: Pakistan)


Aree Jampaklay and Sureeporn Punpuing, The Institute for Population and Social Research, 
Mahidal University, Thailand (Country Focus: Thailand)


M.A. Muqtedar Khan, University of Delaware, Newark, Del. (Regional Focus: Middle East and 
South Asia)


Khalid Khawaja, Arab Institute for Training and Research in Statistics, Jordan (Country Focus: 
Jordan)


Rshood M. Khraif, King Saud University, Saudi Arabia (Country Focus: Saudi Arabia)


Barkat-e-Khuda, University of Dhaka, Bangladesh, with Nurul Alam, International Centre for 
Diarrhoeal Disease Research, Bangladesh (Country Focus: Bangladesh)


Ali Kouaouci, University of Batna, Algeria, and University of Montreal, Canada (Country Focus: 
Algeria)


Idrissa Alichina Kourgueni, Centre International D’Etudes et De Recherches Sur Les Populations 
Africaines,  Niger (Country Focus: Burkina Faso, Chad, Mali, Mauritania and Niger)


Jianxin Li, Department of Sociology, Peking University, China (Country Focus: China)
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Aslam Mahmood, Centre for the Study of Regional Development, Jawaharlal Nehru University, 
India (Country Focus: India)


Gisele Maynard-Tucker, Center for the Study of Women, University of California at Los Angeles, 
Los Angeles, Calif. (Country Focus: Guinea)


Khaleel Mohammed, San Diego State University, San Diego, Calif. (Country Focus: Argentina, 
Brazil and Guyana) 


Khan Mohammad Mohsin, University of Dhaka, Bangladesh (Country Focus: Bangladesh) 


Abdul Ghaffar Mughal, University of California at Los Angeles, Los Angeles, Calif., and South and 
East European University, Republic of Macedonia (Country Focus: Kosovo, Kyrgyzstan, Republic 
of Macedonia, Tajikistan and Turkmenistan) 


Mohamed Nimer, School of International Service, American University, Washington, D.C. (Country 
Focus: United States)


Martha Brill Olcott, Carnegie Endowment for International Peace, Washington, D.C. (Country 
Focus: Azerbaijan, Kazakhstan, Kyrgyzstan, Russia, Tajikistan, Turkmenistan and Uzbekistan)


Zahia Ouadah-Bedidi, Institut National d’Études Démographiques, France (Country Focus: Libya 
and Morocco)


Kolawole Azeez Oyediran, John Snow Incorporated, Nigeria; with Ibrahim Olatunde Uthman, 
Department of Arabic and Islamic Studies, University of Ibadan, Nigeria, and Sama’ila Madaki 
Yusuf, USAID/ACCESS-JHPIEGO, Nigeria (Country Focus: Nigeria)


Farzaneh Roudi, Population Reference Bureau, Washington, D.C. (Country Focus: Iran)


Abdul Majid Salleh, Independent Consultant, Malaysia, with Wan Hashim Wan Jaffar, Independent 
Consultant, Malaysia (Country Focus: Malaysia)


Hussein Abdel-Aziz Sayed, Cairo University, Egypt (Country Focus: Egypt)


Vegard Skirbekk, Marcin Stonawski and Samir KC, International Institute for Applied Systems 
Analysis, Austria; Bilal Barakat and Anne Goujon, Vienna Institute of Demography, Austria; Eric 
Kaufmann, Birkbeck College, University of London, United Kingdom; and Erling Lundevaller, 
Umeå University, Sweden (Country Focus: Albania, Bosnia-Herzegovina, United Kingdom, France, 
Germany, Netherlands, Spain and Sweden)


Eldaw Abdalla Suliman, Dubai Health Authority, United Arab Emirates (Country Focus: Sudan)


Charles H. Teller, Population Reference Bureau, Washington, D.C., and Institute for Population 
Studies, Ethiopia (Country Focus: Ethiopia)
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Peter Xenos, University of Hawaii at Manoa, Honolulu, Hawaii (Country Focus: Philippines)


Guiping Yang, Oxford Centre for Islamic Studies, United Kingdom, and Department of Philosophy 
and Religious Study, Central University of Nationalities in China, China; with Yinan Chen, Lixin 
Zhang, Siying Zhang, Qiang Zhen and Meng Zhu, Foreign Language Teaching and Research Press, 
China (Country Focus: China)


Farhat Yusuf, Department of Business, Macquarie University, Australia (Country Focus: Australia, 
Canada and New Zealand)








Sarah E. Mendelson


Dusk or Dawn for the
Human Rights Movement?


About a month before the 60th anniversary of the Universal


Declaration of Human Rights (UDHR), the United States elected its first


African-American president, Barack Obama. This historic event, a fitting


milestone, brings to life that declaration, which human rights activists and


legal scholars regard as the sacred text.1 Obama’s election fulfills a dream of


the U.S. civil rights movement, a struggle that relied as much on the UDHR


as on the courage of the men and women who for decades fought to make the


United States a ‘‘more perfect union.’’2 For human rights defenders around the


world, its significance cannot be overstated.


Despite this singular achievement, the mood in the secular temple of


human rights these days is generally somber and introspective. Obama’s


election comes after eight years of declining U.S. leadership in human rights


and international law. In nearly two dozen interviews conducted from


September to November 2008 with activists, scholars, and critics of the


human rights movement, several contended that the UDHR in 2008 would


never have been adopted by 48 states as it was in 1948. Many lamented its


still-aspirational quality and the continued marginality of human rights. As


one member of the movement put it, ‘‘[W]e are in a period of constriction.’’3


Another human rights leader stated simply, ‘‘[W]hat Martin Luther King Jr.


called the human rights revolution has, like all revolutions, met its


counterrevolution.’’4


In the late 1980s and through the 1990s, it seemed more than plausible that


‘‘the age of human rights [was] upon us.’’5 Activists could point to ‘‘the collapse
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of military dictatorships in Latin American


and East Asian societies . . . We had the end


of apartheid in South Africa and, of course,


the fall of the Berlin Wall and the collapse


of communism . . . We thought we were


winning.’’6 In policy journals, pundits


wrote about a ‘‘power shift,’’ where


nongovernmental organizations (NGOs)


increasingly set agendas and challenged


state action.7 In academia, scholarship touted the ‘‘power of human rights.’’8


Today, terror, torture, and a backlash against human rights and democracy


have replaced triumph. Rightly or wrongly, many of those interviewed define


this recent bleak period by the relative ease with which the prohibition against


torture was abandoned�not by dictators in the far corners of the earth, but by


policymakers in the U.S. capital. Some human rights leaders are critical not


only of the U.S. government but of the movement itself, arguing it was slow to


react to the impact of the September 11, 2001 attacks and U.S.


counterterrorism policies. They argue that their colleagues were skeptical or


disbelieved that what had been built (the presumed consensus that torture was


taboo) could be swept away with such stunning ease and rapidity. It was even


suggested that some may have felt that the U.S. government’s measures, without


knowing what exactly, were necessary for national security. Moreover, U.S.


policies are by no means the only serious human rights challenge currently. The


departures from international law seem to have been enabled by other states.


Evidence suggests that some European states played a role in such U.S. abuses as


facilitating the extraordinary rendition of terrorist suspects from justice.9


Meanwhile, the long-term prospects for human rights beyond Europe and the


United States are dim as younger generations in China and Russia find


authoritarian rule appealing.10


Now, human rights mandarins argue that ‘‘we need a new strategy.’’11 Drawing


on interviews with several leaders in the movement as well as with critics and


scholars, the sixtieth anniversary of the UDHR is an opportune time to reflect on


the movement’s achievements, obstacles, and challenges. What would it take to


move human rights from the margins to the mainstream? Although a


comprehensive answer and strategy is beyond the scope of this article, below I


assess the policy landscape, particularly in the Euro-Atlantic context, and suggest


implications for the Obama administration and the nongovernmental


community in an effort to provoke debate more widely.


Some suggest the


human rights


revolution has met its


counter-revolution.
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Achievements


The setbacks of the last several years must be put in historical context. For


centuries, no human rights process, body of human rights law, or norms existed.


Certainly, there were precursors in the nineteenth and twentieth century, such as


the abolition movement, the suffrage movement, and early developments in


international humanitarian law. Yet, in the last 60 years, human rights have been


institutionalized through the development of conventions and treaties, many of


which are only 30 years old, unique in world history.12 The first of those


documents is the UDHR, composed by a group that famously included Eleanor


Roosevelt as well as lawyers from around the globe. It is regarded as the most


important document because it codified the application of human rights as


universal. It applies to all human beings: good ones and bad ones, black ones and


white ones, minors and adults, Muslims and Jews, Christians and pagans. Several


scholars and activists noted that the most important word in the UDHR is


universal, not human rights. Absent universality, we face ‘‘the possibility of


arbitrary [application]. . . . [T]he state [would then] decide who has rights and


who doesn’t.’’13


Most claim that the greatest achievements of the human rights movement


are the legal instruments that have evolved from the UDHR in a relatively


short period of time. Fionnuala Nı́ Aoláin, an expert on transitional justice,


finds ‘‘extraordinary . . . the massive shift in norms structures and who is the


subject of international law.’’14 Another European human rights lawyer points


to the development of a ‘‘standard that you have to justify violating. It is the


thing that should be.’’15 Others point to the ‘‘architecture and grammar of


human rights now . . . firmly embedded in international relations’’ where even


the most notorious state deems it necessary to polish their human rights


record.16 Larry Cox, executive director of Amnesty International USA, thinks


that ‘‘governments in fact clearly had no idea what they were unleashing when


they issued the declaration. . . . [T]he major achievement [has been] to make


human rights something that no government can simply ignore [and] has to


address.’’17


The sixtieth anniversary went largely unnoticed by most policymakers and


the general public, but human rights lawyers make a convincing case that the


UDHR is a living document. They point to the ‘‘establishment of an increasing


number of international judicial bodies that enforce human rights.’’18 These


include regional courts for Europe (the European Court of Human Rights and


the European Union’s European Court of Justice) as well as the Inter-American


Court of Human Rights, the African Court on Human and Peoples’ Rights,


and regional African bodies, as well as the International Criminal Court


(ICC) and various international and regional tribunals.19 Others point to the
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institutionalization of an international justice


system. Human Rights Watch (HRW) executive


director Ken Roth notes that it is ‘‘still limited


and rudimentary, but you can bring to justice


those who committed crimes. If you killed judges


before, you had impunity. But today, dictators


have a hard time targeting judges in the Hague.’’


Roth and others claim this system is a deterrent:


‘‘Warlords of Eastern Congo are nervous. [Se-
cretary of Defense Donald] Rumsfeld doesn’t


travel. [Vice President Dick] Cheney won’t.’’20


The UDHR has become, according to Nı́ Aoláin, the ‘‘standard reference


point for courts [in many parts of the world] in understanding rights.’’21 A human


rights lawyer notes that, ‘‘in the best case, it is a guide to action; in a middle case,


it is a foreign policy tool; and in the worst case, it is empty rhetoric.’’22


Institutionalization exists to the extent that states must at least make a show of


complying. One activist argues that


the fact that the [European] court is listened to; that governments engage with it


seriously, and for the most part, with a few exceptions, seek to implement its


judgments; that individual members of the public from across the Council of Europe


can petition the court after they have exhausted domestic remedies and have some


meaningful chance if it’s a well-rounded case of having the court find in their favor


and their government acting upon that judgment . . . that’s an extremely important


practical manifestation of the extent to which human rights culture is firmly


embedded in Europe.23


Over time, the need to be compliant with human rights standards has affected


how U.S. law and U.S. democracy has evolved, despite resistance to the notion


that international law has domestic bearing.24 The Truman administration, in


filing its amicus brief concerning Brown v. Board of Education, made the


then-extraordinary appeal to the Supreme Court that racial segregation was


undermining U.S. foreign policy: ‘‘During the past six years, the damage to our


foreign relations attributable to this source has become progressively greater.’’


The brief notes that ‘‘Soviet spokesmen regularly exploit this situation in


propaganda against the United States, both within the United Nations and


through radio broadcasts and the press, which reaches all corners of the world.’’25


We hear echoes of that dynamic today in the statements of eminent Americans


concerning the negative impact of events surrounding Abu Ghraib and


Guantánamo and the decline of U.S. soft power.26


A movement to pressure states to be compliant has also famously emerged out


of the thicket of laws and conventions. ‘‘The best news,’’ argues Aryeh Neier,


Transitional


justice is one of the


most important


branches of the


movement.
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former head of HRW and the current president of the Open Society Institute, ‘‘is


the formation of a global nongovernmental human rights movement. And . . .


the [UDHR] is ultimately the international agreement that legitimizes the


formation of such a movement.’’27 HRW’s history is illustrative of the


movement.28 Formed as Helsinki Watch, several years after the Helsinki


accords were signed in 1975, it initially had a narrow focus: whether or not


the Soviet Union and other signatories were complying with new international


human rights obligations.29 Thirty years later, HRW addresses nearly all aspects


of human rights abuse and has offices all over the world including Brussels,


Johannesburg, Moscow, New York, and Tokyo.


Just as HRW and Amnesty International have emerged as distinct brands, this


movement has evolved from having a general focus to enumerating the rights of


specific communities including women, children, the disabled, and minorities of


all types. In other legal realms, it has gone from ‘‘prying open the prison doors’’


and looking at the violation of rights one at a time, with a focus on reporting,


naming, and shaming, to a focus on rights’ violations by states during armed


conflict.30 The emergent field of transitional justice is one of the most recent


and potentially important branches of the movement.31 How states and societies


account for, reconcile with, ignore, or rewrite violent episodes of their nation’s


history, such as slavery in the United States, Stalinist terror in Russia,


or the Pinochet years in Chile, is not only a critical human rights issue but a


powerful yet often overlooked driver of political and social development. When


those histories and episodes are contested by different communities or countries,


it can lead to war, as it did for example in the Balkans in the 1990s.


Setbacks


Despite the achievements, the UDHR’s 60th anniversary was overshadowed by


considerable setbacks. These included perhaps most famously the erosion


by the United States of torture norms, but also the subsequent enabling of


authoritarian regimes, including a hypersovereign approach to state power, and a


growing ambivalence in many parts of the world concerning the concept of


universality, the bedrock of the UDHR.


The Role of the United States


The emergence in the United States of what some critics have termed a ‘‘torture


culture’’ came relatively rapidly after the terrorist attacks of September 11.


Journalists and scholars have detailed the immediate causes of U.S. policies


relating to extraordinary rendition, detention without charge, and unlawful


interrogation.32 What these policies are symptomatic of, however, is disputed:


Was this deviation mainly about interpretations of executive power, particularly


during war, or something broader? From a policy and public opinion perspective,
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were the norms against torture soft to begin with?33 What happens next is also


unclear: will the Obama or some future administration conduct a nonpartisan


general accounting of the policies through an investigative commission or,


perhaps least likely, seek prosecution of officials?34 What happens to the policies


if there is another terrorist attack?


If one views the latest period as mainly the consequence of power


unbridled�those subscribing to ‘‘the unitary executive’’ theory of presidential


power coming in to office�it then follows that less repair and less introspection


is needed.35 The change in administration will address this problem. Several


activists, however, believe that the last eight years revealed something else,


namely ‘‘how incredibly fragile the consensus [on human rights] was, even


around the most basic things like torture.’’36 Cox believes ‘‘the human rights


movement . . . overestimated the degree to which people understood and were


committed to human rights.’’ He also blames a failure in strategy: ‘‘Part of the


way the human rights community dealt with the terrorist issue was to reinforce


the idea that all human rights [amounted to] was protecting people who carried


out acts of terror, and that didn’t help us either.’’ For Cox, the fact that the


American public did not demonstrate shock and horror and demand change in


the 2004 general election was a failure. ‘‘We’ve been engaged in serious


self-criticism, not of others but of ourselves, and we are trying to figure out what


it is about human rights that caused it to not be rooted enough in people that


they weren’t outraged.’’37


Perhaps the U.S. legal culture also played a role. For much of the twentieth


century, the United States was a generator of human rights law. Yet, legal culture


has also evolved in a strikingly parochial direction, in great contrast with the


role the United States plays globally and the extensively networked world in


which we live. U.S. policymakers and the public increasingly embrace ‘‘legal


isolationism,’’ characterized by a lack of understanding of international law and


little demand for compliance. U.S. law schools have tended not to give


international law pride of place. References to international law are rare and


even ‘‘controversial’’ when used in oral arguments before the Supreme Court.38


Equally problematic, policymakers in the United States and in many parts of


Europe often fail to recognize or are unconvinced that human rights abuses have


serious security implications.39 Human rights compliance has often been viewed


as a luxury. In much of the Euro-Atlantic community, the debate about proper


policies in the aftermath of terrorist attacks has been framed as an alleged


trade-off between freedom and security. To challenge this debate, one activist


argues that ‘‘we need . . . to confront in the human rights movement this notion


of human rights and security as a sort of zero-sum game, in which one can have


one or the other and more of one necessarily means less of the other.’’40
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Authoritarian Resurgence


Activists in many parts of the world claim


that whatever happens in the United States


has disproportionate, negative or positive,


consequences for human rights defenders


around the world. Former chief justice of


South Africa Arthur Chaskalson, reporting as


part of the Eminent Jurists Panel conducting


hearings in recent years on the legal and


human rights implications of counterterrorist


policies in 39 countries for the Geneva-based International Commission of


Jurists, states that the world is ‘‘losing respect for human rights’’ and links this


decline directly to the actions of the Bush administration.41 The erosion of


human rights norms and laws seems to have enabled the negative political


trajectory of several Eurasian states. U.S. authorities lost much, if not all,


leverage concerning, for example, civilian disappearances and dysfunctional


counterterrorism policies in Russia’s North Caucasus and Uzbekistan’s Fergana


Valley or changing internationally recognized borders by force in Georgia.


Others point to the impact on China and Zimbabwe drawing negative lessons


from U.S. behavior.42


As a consequence, human rights defenders have become increasingly isolated


while authoritarians have become empowered. Human rights expert Dorothy


Thomas laments that ‘‘when you have the most powerful country in the world


communicating to other countries that it’s okay to abuse one of the most


fundamental human rights norms known to humankind [freedom from torture]


and, at the same time, sending a message to the supporters of human rights that


that country no longer will provide them with support, you are creating a


situation of potential grave abuse, where the people best able to fight that abuse


are in a state of extreme despair and discouragement.’’43 In other words, human


rights abuse by major powers has had a destabilizing effect more generally in the


international system.


As U.S. leadership has declined, evidence suggests that China and Russia


have been increasingly able to set the table concerning the rule of law,


advancing a conception of hypersovereignty that challenges decades of


international law. The trend in the UN Security Council is for China and


Russia to block international responses to evidence of gross human rights


violations, as in Burma, Darfur, and Zimbabwe.44 Moreover, human rights


organizations claim these governments have supplied Sudan with arms and


dual-use technologies that were diverted to Darfur despite the arms embargo in


place since 2004.45 There are additional spillover effects: the European


Council on Foreign Relations recently reported that 10 years ago ‘‘EU


There is a growing


ambivalence in many


parts of the world to the


concept of universality.
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positions on human rights in the [UN] General Assembly got over 70 percent


support�the figure now hovers near 50 percent. China and Russia get 75


percent backing.’’46


If UN voting patterns reflect ambivalence concerning human rights, this


sentiment manifests in other ways. Many point to weak or nonexistent


leadership from key member states. In the words of one activist in Geneva,


‘‘[N]o one is occupying the playground.’’47 Several found the new UN Human


Rights Council, formed without U.S. input and meant to replace the


dysfunctional Commission on Human Rights, not yet living up to its


promise.48 Many activists favor the system of Special Rapporteurs, issuing


appeals or conducting fact-finding missions on issues such as the use of torture by


states or human trafficking; but with a chronic lack of funding, these men and


women are essentially a corps of volunteers without any power base.


Meanwhile, groups of states band together and reject human rights for


cultural, religious, or political reasons.49 A senior EU diplomat describes how


diplomats frequently invoke ‘‘‘our level of development . . . our historical


background . . . cultural, religious, [or] ethnic background.’ . . . Any excuse to


say, ‘This doesn’t apply to us because we’re a little bit different.’ Universality�
we’re losing it . . . step by step . . . and you see it all across the board, across the


mechanisms, all the fora. We see it in our human rights dialogues every day.’’50


This same diplomat argues that underlying the problem is the fact that ‘‘you do


not see a lot of countries or a lot of politicians, and fewer statesmen and


women . . . willing to bring up the one topic that no country wants to talk about,


and that’s their own human rights record.’’51 Off the record, one human rights


activist confessed that he worries ‘‘that we may be moving toward a situation


where people start to argue that we can have human rights without universality,


that we can still preserve the essential elements of human rights while denying


them to some, which undermines the whole basis’’ of the UDHR. He points to


the pressures that states and societies come under from terrorist attacks that


make this situation acute. The need for greater security is articulated at the


expense of the rights of others.52


The Obama Human Rights Agenda?


Almost immediately after Obama’s election, the administrations of Abraham


Lincoln and Franklin D. Roosevelt were held up as models by the then-
president-elect himself and others. Without overstating the case, the role that


the Obama administration can play in once again adhering to the international


human rights regime may be more important to progress in institutionalizing


human rights than those two previous presidencies. In short, the expectations


could not be higher. At a minimum, observers are looking for the placement of
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key individuals who will champion human


rights or, alternatively, those in key positions


to uphold human rights. A leading U.S. legal


scholar argues that the United States ‘‘has


been the balance wheel of the system for 60


years, but has not been for the last seven years.


If the U.S. is not the balance wheel, there is


no balance wheel.’’ In order to regain that


role, he says a ‘‘cadre’’ of senior leaders must


be appointed by Obama.53


Were such a dream team created, it would need to coordinate policies across


several agencies to implement the Obama human rights agenda, beginning with


closing Guantánamo and prohibiting detention without charge and torture.54 It


should also produce an action plan that articulates how the focus on human


rights advances U.S. national interests ‘‘for key bilateral relationships.’’55 The


president might task and empower senior decisionmakers to focus on human


rights in a way not yet seen in U.S. foreign policy, not merely or mainly relying


on the use of force to end abuse but, more comprehensively, rejoining the


relevant conventions and advancing the United States as the necessary partner


for providing justice in new areas.


The Obama administration has the potential to create a decisive human


rights legacy through a number of policy initiatives, such as developing an


international witness protection regime. Currently, the role of prosecution as a


deterrent to human rights abuse is critical, but no robust witness protection


regime exists. The team might work toward a new U.S.—EU joint statement or


protocol on human rights as it relates to counterterrorism, as well as articulate a


shared view of what human rights means as a practical matter in the twenty-first
century, from a state’s responsibility to protect against genocide to provisions


against poverty.56 Perhaps the agenda might also address the growing


phenomenon of ‘‘contractor impunity’’ especially as it relates to the killing of


civilians overseas or the involvement in the trafficking of human beings.57 The


cadre might lead the United States to shape the growing transitional justice


movement by addressing how states and societies reconcile with violent episodes


of the past. In the United States, this would mean more and better


memoralization to those who struggled against slavery in the eighteenth and


nineteenth centuries and the linkage of their struggle to the continued campaign


in the twentieth and twenty-first centuries against the sale of human beings for


the purpose of enslavement. It would likely also involve some accounting for the


abuses of the recent era.58 It would consider seriously the idea of addressing


human rights inside the United States as well as outside.


Human rights


abuses often have


serious security


implications.
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Unusual coalitions inside the government


might form to advance this human rights


agenda. Intelligence officers may welcome the


shift from reliance on detention without charge


and abusive interrogation techniques because


many argue these approaches produce little


actionable intelligence.59 Uniformed service


members will likely applaud increased comp-
liance with human rights and an end to private


security contractors’ impunity, which would


track closely with the counterinsurgency


approach advanced by the U.S. military.60 To the extent the Obama energy


team emphasizes energy independence, they will find partners in the human


rights corner; most major oil and gas producing countries have poor human


rights records that often go overlooked or have few consequences because of


international energy demand. Alternative energy sources might correlate with


greater willingness on the part of governments to speak out about such abuses


New structures, such as a directorate on human rights and international law


inside the National Security Council or, more likely, existing offices such as the


Bureau of Democracy, Human Rights and Labor or the Policy Planning Staff, both


at the Department of State, might serve as ‘‘repair shops’’ that would concentrate


on repairing the damage to U.S. moral and strategic authority sustained from


recent policies, coordinating new initiatives such as closing Guantánamo, and


developing new policies well beyond those mentioned above.61


The prioritization of human rights may seem unnecessary or overly ambitious


in an era of unprecedented economic crisis and two wars, but the United States’


ability to leverage power has been so damaged that the Obama administration


may find it a critical salve. One legal scholar contends that if the United States


leads, ‘‘there are a lot of other people to help. If the U.S. doesn’t lead or opposes,


nothing’s going to happen. . . . NGOs have to be really realistic about that. This


is a moment to get five to ten people in [key positions] who are really committed


and experienced and can drive the agenda, make this their key priority. And if


they miss this opportunity, then it’s not going to happen.’’62 Pressures not to


make human rights a central focus may also be great. As in other eras of


transitional justice, the Obama administration may make accommodations or


cut deals, ending torture but institutionalizing detention without charge, for


example. In the coming months and years, scholars, activists, and governments


around the world will be watching intently to see if there is a dream team in


place, what they do, and how they lead on these critical issues that span human


rights, international law, and national security.


Moving human


rights to the


mainstream will


require broadening


its constituency.
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The Innovation Dilemma and Green Envy


Beyond new personnel, policies, and government structures, moving human


rights from the margins to the mainstream will require broadening the human


rights constituency. The burden for that will be mainly carried by activists. A


decade ago, Cox argued that ‘‘the human rights movement has not been


successful in capturing the imagination of a broad group of people.’’63 Today, he


argues that it has still not done a good job ‘‘winning over public opinion on


human rights. . . . [W]e don’t . . . really listen to what people [care] about, what


they think about, and then building our strategies around that rather than


thinking our strategies are fine.’’64 One U.S. legal scholar believes the


constituency for human rights and international law is ‘‘pretty thin.’’65 A


European activist concedes that ‘‘one of the things that we haven’t done as well


as we might is to engage in the kind of public debate about why, without


universality, human rights are meaningless.’’66 Massimino notes that ‘‘people


who work in the human rights field tend to talk to each other, and not


surprisingly, they conclude that there’s a really strong consensus.’’ She argues


that ‘‘job number one’’ is not taking for granted the consensus on human rights.


‘‘We have to demonstrate . . . that failing to respect human rights . . . is what


causes a lot of the chaos in the world, and respect for human rights and


insistence on that as a pillar of U.S. foreign policy is essential to help solve a lot


of these problems. There’s no shortcut. . . . [We’ve] got to be more empirical in


making the argument that respect for human rights helps us achieve the world


that we want.’’67


Human rights activists increasingly recognize that, to argue against


counterterrorism policies, such as detention without charge, a more effective


approach is to frame it in terms of security, in addition to human rights. For


example, a recent attempt in the United Kingdom to extend detention without


charge of terrorist suspects to 42 days was shaped in terms of the negative impact


it would have on the communities on which the police rely to share information


critical for counterterrorism, as well as the violations of an individual’s rights.68


In short, scholars and activists need to know how the general public and elites


think about these issues if human rights advocates are going to make persuasive


arguments. Without larger demand by society, human rights is likely fated to


remain marginal.69


Broadening the constituency will mean engaging foreign policy elites, and for


this, institutional structures will need to be developed. The security implications


of human rights abuses by states have become better understood in recent years.


For example, the constituency for closing Guantánamo grew enormously from


2002, when a handful of NGOs protested detention without charge, to 2008,


when five former secretaries of state advocated its shutdown including Henry
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Kissinger.70 Now is the time, in the early Obama years and hopefully absent any


terrorist attack, to build on that new understanding but also to probe more


deeply how elites view human rights and international law. As yet, human rights


are rarely if ever addressed at annual gatherings such as the World Economic


Forum at Davos, the Clinton Global Initiative, or the German Marshall Fund’s


Brussels Forum. A meeting to be held later in 2009 by the Ditchley Foundation


is an important exception. At these and other similar international fora,


policymakers and experts regularly come together to think about needed changes


to, for example, U.S. nuclear policy or policy toward Pakistan or Russia and then


issue recommendations. Few, if any, studies on human rights policy have been


conducted. Not unrelated, few think tanks house human rights programs.71


Meanwhile, the marketplace of issues and ideas has gotten increasingly


crowded, and some contend that other movements have adapted and are


thriving more than the field of human rights. Global health and environmental


issues especially have grabbed the public’s attention. David Rieff suggests that


‘‘the environmental movement is trading places with the human rights


movement’’ in terms of importance, relevance, and triumphalism because of


the perceived immediacy of environmental degradation, but also an increase in


philanthropy, media attention, and good use of technical research.72 Roth


acknowledges that ‘‘environmentalism touches closer to home, [such as]


pollution in [your] stream. That immediacy has helped build it. Where you


have that kind of personal interest [in human rights, such as if you live in a


dictatorship], it is dangerous to be part of the movement. Safety means you need


a leap of imagination to identify with victims, so structural constraints [exist].’’73


Cox notes that ‘‘the climate change people have managed to convince a lot of


people who aren’t particularly interested in the environment. . . . I think the


same thing can happen in human rights. I have no doubt about it.’’74 At a


minimum, examining specific lessons from other movements might yield some


new and helpful approaches


In adapting and innovating, the human rights movement might increasingly


rely on strategic communications and social marketing, for example, using survey


research to shape messages. Greater collaboration with media outlets might also


make a difference. If the New Yorker and the New York Times Magazine produce


‘‘green’’ issues and if cable television can support a Planet Green channel, would


special issues or channels (or a radio show) devoted to human rights be possible?


Could the ‘‘green’’ inaugural ball, in January 2009 in Washington D.C., be


followed by a ‘‘rights’’ inaugural ball in 2013?75 Movies, videos, and podcasts


are increasingly supplementing, if not replacing, traditional human rights


monitoring reports. Amnesty International and HRW, as well as prosecutors at


the ICC, are increasingly relying on satellite photography to track abuses in real


time. Could ‘‘Google Rights’’ or a rapid response information network involving
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media and prosecutors to be deployed


and document abuse for use in court, be


the next big idea? Such innovation


will likely only occur if supported by


the leadership of the human rights


community, combined with resources


and the necessary creative and strategic


partnerships.


‘‘Yes We Can’’ . . . ?


If the UDHR was a gift from the twentieth century, the burden in the


twenty-first century is to make it more than just an aspirational text. Even if the


Obama administration fully embraces human rights and international law and


the human rights movement succeeds in broadening its constituency, there are


other outstanding challenges. For example, how do we get improved systems of


accountability and policy implementation internationally? The human rights


machinery was created for states in general compliance but not for persistent


offenders. ‘‘The picture [on implementation] is very patchy. We have a sacred


book on the values, and we have rules on the books. But how [does] that affect


daily lives, including through arbitration mechanisms? It is not really working


well to make human rights an everyday reality.’’76


Although the human rights movement has greatly expanded, many countries


still do not have strong indigenous movements. Without that local link,


arguments made by foreign NGOs about the need for compliance with human


rights lack credibility. Moreover, how does one incentivize China or Russia to


play a more constructive role internally and externally on human rights?77 What


are the necessary and sufficient strategies for ‘‘dismantling’’ institutions of


violence? For the ‘‘thousands of torture cases, there is but one remedy:


institutional changes in police that may eventually lead to the reduction of


torture.’’78 What are the best ways of achieving that remedy? Finally, what effect


will the financial crisis have on specific kinds of human rights abuse and on the


philanthropy that has been critical to the development of the movement in the


last 30 years?


Simply put, the consensus on human rights remains fragile. As Massimino


noted, even with Obama’s election, ‘‘[W]e are still left with this fairly


entrenched view among people in this country and other countries that the


world is just too complex and dangerous to put human rights in the center of


things, that these are trade-offs that must be balanced, and who can be against


balance�it’s so inherently reasonable, right�but that’s in large part how we


ended up with this mess.’’79 The vision of how U.S. foreign policy ought to be
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under an Obama administration, however widely shared by many human rights


activists, competes or appears to compete with numerous other policy agendas


including arms control or relations with Iran or Russia. Until the human rights


community in the United States can make the strategic case about the inherent


dangers for national security that come from overlooking abuse or corrupt rule of


law, it will face an uphill battle in shaping policy. In some small way, a moment


of opportunity may arise from the extreme damage to the U.S. reputation caused


by the Bush administration’s policies. As noted above, bipartisan agreement has


emerged around certain issues, such as the need to close Guantánamo and the


dangers of torture, which now should be cultivated and strengthened, especially


before another terrorist attack occurs.


Either the last eight years have been a temporary aberration, a momentary


retreat in the wave that is the human rights movement, or this is the beginning


of worse things to come. One perhaps could say the same about U.S. power. The


fate of the human rights movement, at least in the Euro-Atlantic region, and the


health of U.S. power do seem tied together for better or worse. Most activists and


scholars with whom I spoke want to believe that the era of human rights still lies


ahead. With the glow of the 2008 election still on us, it is perhaps easier and


more comforting to think of this moment as the end of a bad stage rather than


the alternative. Certainly, no magic bullet exists to make human rights norms


more robust from a policy perspective, and we have yet to see the effect of a


number of strategies and tactics, particularly when combined and targeted at


specific audiences. There is a growing consensus that we need to see much


greater demand for human rights compliance by elites and the general public.


This demand will not come spontaneously. It must be nurtured. The Obama


years seem an opportune time for this to occur.
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INTRODUCTION 


Until recently, immunity measures like amnesties were considered an 
acceptable part of promoting transitional justice in countries seeking to 
address past episodes of systematic violations of human rights. The po-
litically sensitive need to broker peace between oppositional forces of-
ten outweighed the moral imperative of seeking to punish those respon-
sible for perpetrating human rights atrocities. The “third wave of 
democratization” in Latin America during the 1980s contributed greatly 
to this trend, with the use of immunity measures in negotiated transi-
tions becoming an important bargaining chip in brokering political im-
passe in South and Central America.1  


Certainly, the Latin American experience has played a significant 
role in shaping the debates and direction of transitional justice in several 
respects. The consistent use of amnesties in the region contributed to the 


                                                           
1. RUTI G. TEITEL, TRANSITIONAL JUSTICE 53 (2000). 
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growing acceptance of amnesties in the 1980s.2 By the end of the Cold 
War, the transitional justice discourse in Latin America centered largely 
around the truth v. justice debate, which put at issue whether a political 
transition could or should include criminal trials. Political leaders of 
these countries often justified the use of amnesty in the name of peace, 
an argument that went largely unquestioned and resulted in a sort of a 
political balancing test that more often tipped in favor of assuring politi-
cal stability over criminal justice in post-conflict or post-authoritarian 
settings. Nevertheless, to assure accountability, these countries often 
formed truth commissions to conduct investigations and to provide a 
mechanism for truth telling for the benefit of victim-survivors and soci-
ety at large. As a result, Latin America helped popularize the truth 
commission model, reliance upon which grew as a way to compensate 
for compromised justice schemes. While at first truth commissions were 
believed to be a “second-best” option,3 they soon became complemen-
tary and necessary measures for confronting past repressive and violent 
regimes through restorative justice.  


Later, Latin America once again helped reshape the terms of the truth 
v. justice debate in the 1990s. With national justice largely foreclosed in 
transitional Latin American countries in the 1980s, many victim-
survivors and their advocates resorted to international human rights en-
forcement bodies like the Inter-American Court of Human Rights 
(IACtHR) for a remedy. As a result, international human rights law ju-
risprudence, frequently discussed by learned jurists, strengthened rec-
ognition of individual rights while slowly chipping away at absolute 
state sovereignty. Although a state’s prerogative to use amnesties dates 
to antiquity,4 the human rights movement suddenly planted serious 


                                                           
2. See Naomi Roht-Arriaza, Truth Commissions and Amnesties in Latin America: The Second 


Generation, 92 AM. SOC’Y INT’L L. PROC. 313, 313–15 (1998) (offering a historical view of the 
Latin American experience with amnesties and its impact on the general acceptance of these im-
munity measures). 


3. See Diane F. Orentlicher, Settling Accounts: The Duty to Prosecute Human Rights Viola-
tions of a Prior Regime, 100 YALE L.J. 2537, 2546 n.32 (1991) (“Whatever salutary effects it can 
produce, [a truth commission] is no substitute for . . . prosecutions. Indeed, to the extent that such 
an undertaking purports to replace criminal punishment . . . it diminishes the authority of the legal 
process . . . .”). But cf. MARTHA MINOW, BETWEEN VENGEANCE AND FORGIVENESS: FACING 


HISTORY AFTER GENOCIDE AND MASS VIOLENCE 88 (1998) (arguing that truth commissions are 
not “a second best alternative to prosecutions,” but instead can be a form better suited to meet the 
many goals pertinent to transitional politics). 


4. TEITEL, supra note 1, at 58 (writing that amnesties were granted to nearly all participants in 
the Athenian Civil War in 403 B.C.). For a general discussion of amnesties, see Gwen K. Young, 
All the Truth and as Much Justice as Possible, 9 U.C. DAVIS J. INT’L L. & POL’Y 209 (2003) 
(presenting a definitional overview of amnesties). 
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questions about such immunity measures legitimacy through three main 
arguments: first, international law creates a state duty to investigate, 
prosecute, and punish those responsible for serious violations of human 
rights; second, international law also provides victims a fundamental 
right to justice (the “victims rights argument”); and third, post-conflict 
policy recognizes that criminal justice is good for democracy and the 
rule of law.5 As a consequence, the truth v. justice question began to tip 
in favor of criminal trials because the rights of victims now factored into 
a balancing equation that once only considered the preferences of politi-
cal leaders and elites. 


Roughly at the same time as the development of human rights law, a 
parallel development in international criminal law also laid inroads to 
undermine the validity of amnesties. Specifically, the end of the Cold 
War permitted renewed attention to the use of international and hybrid 
tribunals for criminal prosecutions, a remedy left largely dormant since 
the Nuremburg trials in 1945. Jurisprudence emanating from these tri-
bunals solidified the principle of individual criminal liability for egre-
gious human rights violations, which previously was thought to trigger 
only liability based on the theory of the wrongful acts of states.  


These streams of international human rights law and international 
criminal law together helped cause a paradigmatic shift. Today, amnes-
ties are no longer assumed to be unconditionally lawful within an inter-
national legal framework.6 Instead, many scholars now acknowledge 
that to be legitimate, amnesties must conform to legal norms. This has 
created a standard of “qualified amnesties” with customary and treaty 
law prohibiting bars to prosecution for war crimes, enumerated treaty 
crimes, and crimes against humanity. Yet, this discourse suggests that it 
is still possible for nations to resort to amnesties for other serious human 
rights violations.  


With regard to this last point, this Article responds to an apparent gap 
in the scholarly literature which fails to merge the fields of human rights 
law and international criminal law—a step that would resolve the cur-
rent debate as to whether any amnesty in transitional justice settings is 
lawful. More specifically, even though both fields are a subset of transi-
tional justice in general, the discipline of international criminal law still 
supports the theory of “qualified amnesties” in transitional justice 


                                                           
5. Ronald C. Slye, The Legitimacy of Amnesties Under International Law and General Prin-


ciples of Anglo-American Law: Is a Legitimate Amnesty Possible?, 43 VA. J. INT’L L. 173, 182 
(2002). 


6. See discussion infra Part II.  
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schemes, while international human rights law now stands for the 
proposition that no amnesty is lawful in those settings. This Article 
brings attention to this new development through a discussion of the 
Barrios Altos case, a seminal decision issued by the IACtHR in 2001.7  


Barrios Altos arose out of a dispute concerning one amnesty law, 
promulgated in 1995 by former Peruvian President Alberto Fujimori, 
which extended immunity to all state agents responsible for serious hu-
man rights violations during Peru’s internal armed conflict between 
1980 and 2000. When Fujimori unexpectedly fled the country in 2000, 
the transitional government sought clarification from the IACtHR on the 
amnesty laws to determine whether its transitional justice experience 
could include criminal trials. The result was a prompt decision in which 
the IACtHR declared immunity measures such as amnesty laws to be 
contrary to state obligations under international human rights law, a 
holding that can be interpreted to outlaw all amnesties for acts that con-
stitute human rights crimes. Yet recent scholarship, most notably from 
the international criminal law field, has ignored this decision or other-
wise interpreted it overly narrowly.8 This Article responds by offering a 
more in-depth understanding of the Barrios Altos decision in order to 
inform the ongoing academic debates on the evolving doctrine on am-
nesties in transitional justice schemes. 


In addition, this Article seeks to reveal how an international human 
rights decision can dramatically impact state practice, thus also contrib-
uting to a pending question in international human rights law as to 
whether such jurisprudence is effective in increasing human rights pro-
tections. As a result of the IACtHR ruling, the Peruvian Truth and Rec-
onciliation Commission (TRC) fully embraced the principle of criminal 
justice, seeking to conduct its own investigations to support state efforts 
to initiate criminal prosecutions. Barrios Altos dramatically altered the 
Peruvian transitional justice experience, eventually leading to prosecu-
tions of police officers as well as military and civilian leaders, including 
Fujimori himself. As one of the more recent transitional justice experi-
ences, the Peruvian experience offers an important look at how the con-
cept of criminal justice may now figure as a central component of tran-
sitional justice schemes. Additionally, the Barrios Altos decision has 
also set a new precedent for the region, leading other Latin American 
countries to annul infamous amnesty laws of the past and finally initiate 
criminal trials. In light of these recent developments, this Article sug-


                                                           
7. Barrios Altos Case, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75 (Mar. 14, 2001). 
8. See discussion infra Part V. 
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gests that the truth v. justice dilemma may no longer exist. Instead, 
criminal justice must be done. 


To develop this conclusion, Part I of this Article first offers an his-
torical overview of the truth v. justice debate in the field of transitional 
justice, with a focus on amnesties. In particular, Part I examines the 
Latin American experience and how it shaped the terms of this debate 
that eventually pushed criminal justice to the sidelines of transitional 
justice. Part II discusses how a changing international legal context 
helped to contest the use of immunity measures and create the current 
standard of “qualified amnesties” through international human rights 
law and international criminal law. Part III then turns to the specific 
story of Peru in order to offer an historical example of how amnesties 
create a culture of impunity in national settings characterized by serious 
human rights violations. Part IV explains how Peru helped to reverse 
this trend of impunity as well as create a new standard in transitional 
justice schemes by resorting to the Inter-American System of Human 
Rights. Part V offers a systematic analysis of the Barrios Altos case in 
order to demonstrate how it may be interpreted to outlaw all amnesties, 
a conclusion also supported by subsequent state practice, which is ex-
plored in Part VI. The Article concludes by looking at the implications 
of this new legal development in regard to amnesties in order to encour-
age future research regarding the role of criminal justice in transitional 
justice schemes. 


I. TRUTH V. JUSTICE: THE CONTROVERSY OF AMNESTY  
WITHIN TRANSITIONAL JUSTICE SCHEMES  


This Part offers an historical look at the field of transitional justice. 
Despite its origins in principles of criminal justice, transitional justice 
evolved to exclude the use of criminal trials in the decades following 
World War II due to the widespread adoption of immunity measures, 
such as amnesties, in post-conflict and post-authoritarian countries, es-
pecially those in Latin America. This development gave rise to the truth 
v. justice debate, the evolution and terms of which will be discussed in 
order to illustrate how international law eventually moved towards 
bringing criminal justice back into transitional justice schemes. 


The criminal justice origins of transitional justice run deep. In fact, 
Ruti Teitel traces the genealogy of transitional justice back to the crimi-
nal trials at Nuremburg from 1945 to 1949,9 reminding us that the pub-
                                                           


9. Ruti G. Teitel, Transitional Justice Genealogy, 16 HARV. HUM. RTS. J. 69, 70 (2003). 
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lic imagination and understanding of transitional justice often conjures 
up images of criminal trials and the punishment of the culprits of dis-
placed regimes.10 Certainly, the prosecutions of prominent members of 
Nazi Germany’s economic, political, and military leadership set a new 
standard: state actors could be held criminally liable for state crimes.11 
Consequently, the Nuremburg trials set an international standard, inspir-
ing the trials of perpetrators linked to World War II crimes in other 
countries.12 Above all else, the Nuremburg trials contributed to the birth 
of the transitional justice field, to which the general fields of interna-
tional criminal law and international human rights law arguably be-
long.13  


Although precise definitions of the term “transitional justice” vary, 
the term ultimately rests on the search for justice in response to past epi-
sodes of widespread human rights violations, most often those associ-
ated with armed conflict, authoritarian regimes, and apartheid.14 In these 
situations, trials can serve a clearly political purpose by laying the foun-
dation for a transition that disavows the political norms of predecessors 
and works “to construct a new legal order.”15 In this sense, trials can 
draw a “thick line” between the past and present to prevent new cycles 
of violence and to help assure the future of a new democracy.16 History, 
however, has shown time and again the difficulties countries face in try-


                                                           
10. TEITEL, supra note 1, at 27; see also Eric Blumenson, National Amnesties and Interna-


tional Justice, 2 EYES ON THE ICC 1, 4 (2005) (concurring by writing that “the duty to bring the 
worst criminals to justice is a deep sentiment, or an article of faith”). 


11. This precept now underscores the subject of international criminal law. See TEITEL, supra 
note 1, at 74. See generally ROBERT E. CONOT, JUSTICE AT NUREMBERG (1983); TELFORD 


TAYLOR, THE ANATOMY OF THE NUREMBURG TRIALS: A PERSONAL MEMOIR (1992); Theodor 
Meron, Reflections on the Prosecution of War Crimes by International Tribunals, 100 AM. J. 
INT’L L. 551 (2006) (providing a detailed history of the history of the Nuremburg trials). 


12. CARLOS SANTIAGO NINO, RADICAL EVIL ON TRIAL 10 (1996) (naming Italy, Japan, Aus-
tria, France, Belgium, Hungary, Poland, and Czechoslovakia as places where additional trials oc-
curred). 


13. See MINOW, supra note 3, at 27 (1998) (discussing the human rights movement arising 
out of Nuremburg); TEITEL, supra note 1, at 32 (drawing the connection between international 
criminal law and transitional justice). 


14. See Louis Bickford, Transitional Justice, in ENCYCLOPEDIA OF GENOCIDE AND CRIMES 


AGAINST HUMANITY 1045, 1045–46 (Dinah L. Shelton ed., 2005); Ruti Teitel, Transitional Ju-
risprudence: The Role of Law in Political Transformation, 106 YALE L.J. 2009, 2013 (1997) 
(noting the qualitative transition refers to a “bounded period, spanning two regimes”).  


15. TEITEL, supra note 1, at 30. 
16. Juan E. Méndez, In Defense of Transitional Justice, in TRANSITIONAL JUSTICE AND THE 


RULE OF LAW IN NEW DEMOCRACIES 1, 7 (A. James McAdams ed., 1997). 
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ing to “close the books” on a past marred by widespread human rights 
violations in order to build a new legal and political order.17  


Partly as a result of these problems, the initial enthusiasm for crimi-
nal justice generated by Nuremburg was short lived. Geopolitical 
changes that coincided with Nuremburg, namely the Cold War, made 
international trials less politically feasible and thereby also contributed 
to the decline of international criminal justice.18 A Westphalian philoso-
phy promoted a policy of noninterference that deferred to national sov-
ereigns to decide the most appropriate means of achieving peace.19 Ac-
cordingly, despite the millions of people victimized by brutal regimes 
since World War II, criminal prosecutions for such oppression in that 
period have been rare.20 


A. Amnesty in the Americas 


The third wave of democratization in Latin America during the 1980s 
contributed to the international tendency to accept that criminal justice 
could be compromised during delicate political transformations.21 With 
the exception of Bolivia,22 retroactive justice for state crimes in Latin 


                                                           
17. See generally JON ELSTER, CLOSING THE BOOKS: TRANSITIONAL JUSTICE IN HISTORICAL 


PERSPECTIVE (2004). 
18. For example, the regime changes in Southern Europe (Spain, Portugal, and Greece) fol-


lowing World War II took on a wholly local dimension and further undermined any assumption 
that criminal justice would be pursued. See NINO, supra note 12, at 16. See generally Anne-Marie 
Slaughter, Security, Solidarity, and Sovereignty: The Grand Themes of UN Reform, 99 AM. J. 
INT’L L. 619, 629 (2005) (providing an overview of the concept of sovereignty).  


19. See IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 75–76 (6th ed. 1998) 
(discussing the principle of sovereignty in international law). See generally Stéphane Beaulac, 
The Westphalian Legal Orthodoxy—Myth or Reality?, 2 J. HIST. INT’L L. 148 (2000) (discussing 
the history of the Westphalian doctrine). 


20. See John Dugard, Retrospective Justice: International Law and the South African Model, 
in TRANSITIONAL JUSTICE AND THE RULE OF LAW IN NEW DEMOCRACIES, supra note 16, at 269, 
276 (discussing a few of the rare cases of prosecution in Greece, Ethiopia, and Rwanda); Christo-
pher C. Joyner, Redressing Impunity for Human Rights Violations: The Universal Declaration 
and the Search for Accountability, 26 DENV. J. INT’L L. & POL’Y 591, 593–94 (1998) (discussing 
the rarity of criminal prosecutions since Nuremburg). 


21. See Jaime Malamud-Goti, Transitional Governments in the Breach: Why Punish State 
Criminals?, 12 HUM. RTS. Q. 1, 1–6 (1990). 


22. Bolivia stands apart from its neighbors as one of the earliest transitional experiences in 
Latin America in which criminal trials for human rights abuses were held in a political transition 
from a military dictatorship. On April 21, 1993, after a seven-year trial, its supreme court con-
victed former Bolivian military dictator García Meza (1980–81) to thirty years in prison. It also 
convicted some of his top ministers and paramilitary members. See René Antonio Mayorga, De-
mocracy Dignified and an End to Impunity: Bolivia’s Military Dictatorship on Trial, in 
TRANSITIONAL JUSTICE AND THE RULE OF LAW IN NEW DEMOCRACIES, supra note 16, at 61, 
61–63. This phase ended eighteen years of military rule (1964–82) due to what René Antonio 
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America became uncommon in this period due both to inaction and to 
the use of amnesties and pardons on a frequent basis.23 Thus, the Latin 
American experience began to suggest a model of “truth and justice as 
far as possible.”24  


The experience of Argentina, in particular, reveals how practical con-
cerns outweighed principled ones when criminal trials put at risk the 
complex and delicate undertaking of political transition. In 1980, the 
Argentine military dictatorship agreed to hold national elections condi-
tioned on the passage of amnesty laws.25 The subsequently elected pres-
ident, Raúl Alfonsín, however, created the National Commission on the 
Disappearance of Persons (CONADEP), which eventually led to crimi-
nal prosecutions of top military leaders.26 Alfonsín’s efforts soon back-
fired when the military showed its dissatisfaction through a series of up-
risings. In response, the president passed a series of laws including the 
Ley de Punto Final (Law of Full Stop), which established an end date to 
the trials, as well as the Ley de Obediencia Debida (Law of Due Obedi-
ence), which provided immunity to lower ranked, subordinate officers if 
they acted within the scope of duty.27 Both laws were perceived as “un-
dercover” amnesties that eventually frustrated national attempts to 
prosecute perpetrators of human rights crimes.28  


                                                                                                                                      
Mayorga terms the “broad societal demand for justice” coupled with the military’s weak and dis-
credited status. Id. at 71.  


23. NINO, supra note 12, at 39. For a discussion of amnesties and basic definitional terms, see 
generally Roderick O’Brien, Amnesty and International Law, 74 NORDIC J. INT’L L. 261 (2005). 


24. ANDREW RIGBY, JUSTICE AND RECONCILIATION: AFTER THE VIOLENCE 63 (2001) (writ-
ing on the Latin American transitional justice experience). 


25. The military, led by General Rafael Videla, overthrew civil socialist leader Juan Perón in 
1973, but the military’s defeat in the war with Britain over the Malvinas Islands (Falklands) 
largely discredited them. See Carlos H. Acuña & Catalina Smulovitz, Guarding the Guardians in 
Argentina: Some Lessons About the Risks and Benefits of Empowering the Courts, in 
TRANSITIONAL JUSTICE AND THE RULE OF LAW IN NEW DEMOCRACIES, supra note 16, at 93, 
101–02 (discussing the Ley de Pacificación Nacional (Law of National Pacification) that granted 
immunity to armed and police forces for crimes committed in context of the military repression 
between May 25, 1973, and June 17, 1982); Jaime Malamud-Goti, Punishing Human Rights 
Abuses in Fledgling Democracies: The Case of Argentina, in IMPUNITY AND HUMAN RIGHTS IN 


INTERNATIONAL LAW AND PRACTICE 160 (Naomi Roht-Arriaza ed., 1995) (discussing Argen-
tina’s amnesty laws). 


26. See Acuña & Smulovitz, supra note 25, at 104. 
27. Id. at 107–08. 
28. See Luis Márquez Urtubey, Non-Applicability of Statutes of Limitation for Crimes Com-


mitted in Argentina: Barrios Altos, 11 SW. J. L. & TRADE AM. 109, 112 (2005) (providing a his-
tory of Argentina’s amnesty laws). When Carlos S. Menem became president in July 1989, he 
pardoned top generals and 277 military personnel to attempt to resolve growing internal tensions. 
Acuña & Smulovitz, supra note 25, at 109–10.  
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Notwithstanding its struggles to assure criminal justice, Argentina es-


tablished a new model of transitional justice that looked to other me-
chanisms for confronting the past and helped make truth commissions 
an acceptable way to fill the gap left by compromised criminal justice.29 
By the end of the 1980s, truth commissions in Latin America became as 
commonplace as the amnesty laws that compelled their conception.30  


By the time Chile underwent its transition to civil rule following the 
end of Augusto Pinochet’s military dictatorship in 1990, victims there 
also faced seemingly absolute bars to criminal justice for crimes result-
ing from his repressive rule.31 At the time, Pinochet still maintained 
power despite having been voted out of office,32 and the courts re-
mained reluctant to pursue investigations, especially since a sweeping 
amnesty law passed in 1978 covered all crimes committed by the armed 
forces from 1973 to 1978.33 Pinochet’s successor, President Patricio 
Aylwin, instead formed a truth commission to provide a “second-best 
option” and attempted “to serve a cause—the pursuit of retrospective 
justice—that is more effectively undertaken by the courts.”34 In doing 
so, Aylwin essentially adopted the position of “[f]ull disclosure of the 
truth, and justice to the extent possible.”35 


                                                           
29. Truth commissions vary from country to country but are usually official and temporary 


bodies created to investigate and publish historical accounts of past widespread violations of hu-
man rights. See generally PRISCILLA B. HAYNER, UNSPEAKABLE TRUTHS: CONFRONTING STATE 


TERROR AND ATROCITY (2001) (providing a comprehensive account of truth commissions in over 
thirty countries since 1970).  


30. See Emily W. Schabacker, Reconciliation or Justice and Ashes: Amnesty Commissions 
and the Duty to Punish Human Rights Offenses, 12 N.Y. INT’L L. REV. 1, 6–7 (1999). 


31. In 1973, Pinochet overthrew socialist president Salvador Allende in a coup. See Naomi 
Roht-Arriaza & Lauren Gibson, The Developing Jurisprudence on Amnesty, 20 HUM. RTS. Q. 
843, 846–49 (1998) (providing a historical account of events leading to Chile’s amnesty laws).  


32. For example, even though growing discontent had led to a referendum that voted Pinochet 
out of office in 1988, the 1980 Constitution allowed him to continue to hold power as commander 
in chief of the army until 1990. Jorge Correa Sutil, “No Victorious Army Has Ever Been Prose-
cuted . . .”: The Unsettled Story of Transitional Justice in Chile, in TRANSITIONAL JUSTICE AND 


THE RULE OF LAW IN NEW DEMOCRACIES, supra note 16, at 123, 131–33. Pinochet also contin-
ued to hold a lifetime Senate seat after being voted out of office. 


33. Rebecca Evans, Pinochet in London—Pinochet in Chile: International and Domestic 
Politics in Human Rights Policy, 28 HUM. RTS. Q. 207, 220–21 (2006) (describing Chile’s am-
nesty laws); Sutil, supra note 32, at 127. 


34. Sutil, supra note 32, at 134–35. 
35. Id. at 133 (citing Aylwin’s inaugural speech on March 12, 1990). There were attempts to 


challenge the amnesty laws based on international law, which were eventually rejected by the 
Chilean Supreme Court. Id. at 135–36; see also Robert J. Quinn, Will the Rule of Law End? Chal-
lenging Grants of Amnesty for the Human Rights Violations of a Prior Regime: Chile’s New 
Model, 62 FORDHAM L. REV. 905, 919–20 (1994) (providing a historical account of the attempts 
to annul Chile’s amnesty law).  
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Jorge Correa Sutil points to the continued power of the military to 


explain why Chile could only secure “a partial truth, a partial justice, 
and a partial healing of old wounds.”36 Unlike “transition through rup-
ture” or total collapse, Chile’s experience required negotiations with an 
existing military power base which ultimately resulted in pacification 
laws that limited the ability of politicians and courts to do justice.37 The 
residual power of former regimes generally helped to assure impunity, 
especially where there were negotiations relating to their continued 
presence in local power structures. In these situations, rather than seek-
ing full-scale criminal prosecutions against former regime members, the 
question became “how much and to what extent justice was possible.” 38  


By the 1990s, with amnesty laws established as common fare, the fo-
cus turned almost exclusively to truth commissions. Transitions in Cen-
tral America often mirrored those in South America, resorting to immu-
nity mechanisms to avoid criminal justice and relying almost 
exclusively on truth commissions to assure that the government pro-
vided some type of accountability for past wrongs.39 The experiences in 
Latin America began to shape what would eventually be well-
recognized as some of the fundamental dilemmas in the growing field of 
transitional justice and would help define the terms of the truth v. justice 
debate.40  


                                                           
36. Sutil, supra note 32, at 149. The Commission on Truth and Reconciliation was instructed 


to clarify the truth in a “comprehensive” manner and recommend how to rehabilitate the victims. 
Working nine months in camera, the commission produced “The Rettig Report” (named after the 
commission’s chairman Raúl Rettig). See Margaret Popkin & Naomi Roht-Arriaza, Truth as Jus-
tice: Investigatory Commissions in Latin America, 20 LAW & SOC. INQUIRY 79, 84–86 (1995) 
(describing the work of the Commission on Truth and Reconciliation). 


37. Mayorga, supra note 22, at 67. 
38. Sutil, supra note 32, at 133. 
39. For example, five days after El Salvador’s truth commission published its report in 1993 


urging criminal accountability for the human rights violations caused during its twelve-year civil 
war, the government passed an amnesty law barring criminal investigations and trials. Santiago 
A. Canton, Amnesty Laws, in VICTIMS UNSILENCED: THE INTER-AMERICAN HUMAN RIGHTS 


SYSTEM AND TRANSITIONAL JUSTICE IN LATIN AMERICA 167, 169 (Mónica Ávila Paulette & 
Catherine A. Sunshine eds., Gretta K. Siebentritt trans., 2007). Similarly, the Guatemalan Histori-
cal Clarification Commission produced its final report, Guatemala: Memoria del Silencio, on 
February 25, 1999, but was prohibited from naming perpetrators or individualizing responsibility. 
Joanna R. Quinn & Mark Freeman, Lessons Learned: Practical Lessons Gleaned from Inside the 
Truth Commissions of Guatemala and South Africa, 25 HUM. RTS. Q. 1117, 1122 (2003). See 
generally Popkin & Roht-Arriaza, supra note 36, at 91–93 (describing the origins of Guatemala’s 
truth commission). 


40. See Bronwyn Anne Leebaw, The Irreconcilable Goals of Transitional Justice, 30 HUM. 
RTS. Q. 95, 99 (2008). 
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B. Promoting Truth Commissions over Criminal Justice 


Pursuant to the Latin American experience, the “threshold dilemma” 
of transitional justice became choosing what kind of justice.41 The orig-
inal strong link of justice to criminal trials spearheaded by Nuremburg 
was weakened by an “an increased pragmatism in and politicization of 
the law.”42 This process, however, was not without resistance. Even 
when state practice seemed to suggest the futility of any debate, a 
stronghold of justice advocates remained skeptical that realpolitik could 
once and for all terminate the discussion.43 Their persuasion relied 
largely on legal arguments.44  
                                                           


41. Teitel, supra note 14, at 2014 (discussing the function of law in political transformation). 
See generally Luc Huyse, Justice After Transition: On the Choices Successor Elites Make in 
Dealing with the Past, 20 LAW & SOC. INQUIRY 51 (1995) (positing that transitional regimes face 
political choices in how to respond to the crimes of their predecessors). 


42. Teitel, supra note 9, at 70 (discussing the phases of transitional justice development). 
43. Some reasons for prosecuting include discouraging future offenses, minimizing “self-


help” vengeance, promoting reconciliation, respecting the rule of law, and strengthening a new 
democratic regime. See Alice H. Henkin, Conference Report, in ASPEN INST., STATE CRIMES: 
PUNISHMENT OR PARDON? 1, 3–4 (1989). As clearly stated by M. Cherif Bassiouni, “If peace is 
not intended to be a brief interlude between conflicts, then in order to avoid future conflict, it 
must encompass what justice is intended to accomplish: prevent, deter, punish, and rehabilitate.” 
M. Cherif Bassiouni, Searching for Peace and Achieving Justice: The Need for Accountability, 
LAW & CONTEMP. PROBS., Autumn 1996, at 9, 13; see also Charles P. Trumbull IV, Giving Am-
nesties a Second Chance, 25 BERKELEY J. INT’L L. 283, 305–17 (2007) (summarizing the argu-
ments for and against criminal prosecutions). For a fuller discussion of the debates, see generally 
Miriam J. Aukerman, Extraordinary Evil, Ordinary Crime: A Framework for Understanding 
Transitional Justice, 15 HARV. HUM. RTS. J. 39 (2002) (discussing the justice theories attributed 
to transitional justice); Richard L. Siegel, Transitional Justice: A Decade of Debate and Experi-
ence, 20 HUM. RTS. Q. 433 (1998) (outlining the terms of the truth v. justice debate). 


44. Chronologists mark the 1988 Aspen Institute Conference in Colorado entitled “State 
Crimes: Punishment or Pardon” as the inaugurating event for this debate. See generally Alice H. 
Henkin, State Crimes: Punishment or Pardon (Conference Report), in 1 TRANSITIONAL JUSTICE: 
HOW EMERGING DEMOCRACIES RECKON WITH FORMER REGIMES 184 (Neil J. Kritz ed., 1995) 
(presenting a summary of the conference). The debate took on special focus through a scholarly 
exchange in the Yale Law Journal between Diane Orentlicher and Carlos S. Nino, who served as 
a legal advisor to Argentina’s President Alfonsín. See Orentlicher, supra note 3, at 2540 (arguing 
for a duty to prosecute “especially atrocious crimes”); Carlos S. Nino, The Duty to Punish Past 
Abuses of Human Rights Put into Context: The Case of Argentina, 100 YALE L.J. 2619, 2639–40 
(1991) (arguing that political contexts must be taken into account when designing an approach to 
criminal justice in transitions); Diane F. Orentlicher, A Reply to Professor Nino, 100 YALE L.J. 
2641, 2641–42 (1991) (rebutting Nino’s interpretation of her viewpoint on the inflexibility of the 
positive duty to prosecute). In her authoritative first article, Orentlicher sets the legal parameters 
for a state’s duty to prosecute. Nino, in turn, perceives this as too rigid for the political realities of 
countries in transition and suggests that we need to be sympathetic to the factual circumstances of 
each country. Nino also notes that an “unrelenting” duty to prosecute may put leaders under pres-
sure and make them look weak. NINO, supra note 12, at 187. This debate culminated in 1995 with 
the publication of Neil Kritz’s three-volume book presenting the wide array of opinions on the 
matter. See generally TRANSITIONAL JUSTICE: HOW EMERGING DEMOCRACIES RECKON WITH 
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Nevertheless, the notion of justice began to take on a broader mean-


ing, pushed in large part by a challenge to the binary approach to the 
matter of accountability that reduced the choice to trials or no trials. As 
Richard Goldstone, Justice of the Constitutional Court of South Africa, 
comments: “Certainly there is no one simple solution capable of ad-
dressing the complexities and subtleties inherent in a range of different 
factual situations. The peculiar history, politics, and social structure of a 
society will always inform the appropriate approach to this question in 
any given context.”45 Part of this development favoring truth commis-
sions without trials also related to the weakness of national courts in 
matters of criminal justice because “[c]ourts in newly constituted or re-
emerging civilian regimes must contend with a legacy of a lack of inde-
pendence, ties to the old regime, mistrust, fear and corruption, or the in-
experience of newly appointed personnel.”46 The perceived 
impossibility or impracticality of domestic trials led to their elimination 
altogether.  


For that reason, Chilean human rights lawyer José Zalaquett has ar-
gued that “the real question is to adopt, for every specific situation, the 
measures that are both feasible and most conducive to the purpose of 
contributing to build or reconstruct a just order.”47 In this stream of dis-
cussion, truth commissions were discussed as promoting “a different, 
possibly better, kind of justice than do criminal conviction and punish-
ment—‘restorative’ justice.”48 Soon, transitional justice literature began 
to examine more fully the validity of alternative justice mechanisms, 
such as truth commissions.49 The argument was made that these mecha-
nisms provided a better historical account of the past by revealing the 
                                                                                                                                      
FORMER REGIMES, supra. 


45. Richard Goldstone, Preface to HUMAN RIGHTS IN POLITICAL TRANSITIONS: 
GETTYSBURG TO BOSNIA 9, 9 (Carla Hesse & Robert Post eds., 1999). 


46. Roht-Arriaza & Gibson, supra note 31, at 844.  
47. Naomi Roht-Arriaza, The Need for Moral Reconstruction in the Wake of Past Human 


Rights Violations: An Interview with José Zalaquett, in HUMAN RIGHTS IN POLITICAL 


TRANSITIONS: GETTYSBURG TO BOSNIA, supra note 45, at 195, 197; see also José Zalaquett, 
Confronting Human Rights Violations Committed by Former Governments: Applicable Principles 
and Political Constraints, 13 HAMLINE L. REV. 623, 628 (1990). The issue of particular historical 
and political contexts counsels that “true political reconstruction is always a matter of local initia-
tive that does not lend itself to external compulsion . . . .” Carla Hesse & Robert Post, Introduc-
tion to HUMAN RIGHTS IN POLITICAL TRANSITIONS: GETTYSBURG TO BOSNIA, supra note 45, at 
13, 19. 


48. Kent Greenawalt, Amnesty’s Justice, in TRUTH V. JUSTICE: THE MORALITY OF TRUTH 


COMMISSIONS 189, 198 (Robert I. Rotberg & Dennis Thompson eds., 2000). 
49. See, e.g., Timothy Phillips & Mary Albon, When Prosecution Is Not Possible: Alternative 


Means of Seeking Accountability for War Crimes, in WAR CRIMES: THE LEGACY OF NUREMBERG 
244 (Belinda Cooper ed., 1999). 
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patterns, causes, and context of abuses and by challenging the prevailing 
wisdom regarding former regimes.50  


Transitional justice expanded to include questions concerning how to 
“heal” whole societies, with a restorative focus.51 As Nigel Biggar ex-
plains, “Thinking of criminal justice primarily in terms not of retribu-
tion but of the vindication of victims significantly relaxes the tension 
between justice and the politics of making peace.”52 His definition of 
justice folds other kinds of justice (restorative, reparative, historical) 
into a general category of justice, lessening the urgency of criminal tri-
als. In this way, collecting victim testimonies, awarding reparations, and 
ensuring institutional reforms serve as a proxy for criminal justice.53 
Biggar poses the question: “Making peace or doing justice: must we 
choose?”54 In other words, if all measures count equally toward the 
same overarching goal of peace and reconciliation, then the idea of 
choice becomes moot. Yet Biggar frames the perceived choice in terms 
of political demands to make peace and moral claims for justice, over-
looking the fact that demands for justice also arise out of legal claims.55  


This period of scholarly debate helped elevate the status of truth 
commissions from a “second-best” alternative to a mechanism at least 
as important as criminal justice in the transitional justice movement.56 
Yet in this phase, the movement often went too far to the other extreme. 
The celebration of truth commissions seemed to overshadow criminal 


                                                           
50. See Harvey M. Weinstein & Eric Stover, Introduction: Conflict, Justice and Reclamation, 


in MY NEIGHBOR, MY ENEMY: JUSTICE AND COMMUNITY IN THE AFTERMATH OF MASS 


ATROCITY 1, 13–14 (Eric Stover & Harvey M. Weinstein eds., 2004). See generally Lisa J. Lap-
lante, The Peruvian Truth Commission’s Historical Memory Project: Empowering Truth-Tellers 
to Confront Truth Deniers, 6 J. HUM. RTS. 433 (2007) (providing an overview of the justifications 
for truth-telling exercises like a truth commission). It is noteworthy that while at the Aspen Insti-
tute conference there was no agreement on the obligation to punish, all participants agreed on the 
basic obligation to investigate the truth. Henkin, supra note 44, at 186.  


51. Teitel, supra note 9, at 77. 
52. Nigel Biggar, Making Peace or Doing Justice: Must We Choose?, in BURYING THE PAST: 


MAKING PEACE AND DOING JUSTICE AFTER CIVIL CONFLICT 3, 16–17 (Nigel Biggar ed., 2003). 
53. See id. at 11–13. 
54. Id. at 3. 
55. Id. at 13. 
56. See generally Lisa J. Laplante & Kimberly Theidon, Truth with Consequences: Justice 


and Reparations in Post-Truth Commission Peru, 29 HUM. RTS. Q. 228 (2007) (discussing the 
heightened status of truth commissions in transitional justice); Charles Villa-Vicencio, A Differ-
ent Kind of Justice: The South African Truth and Reconciliation Commission, 1 CONTEMP. JUST. 
REV. 407 (1999) (discussing favorably the truth commission model used by South Africa); 
Charles Villa-Vicencio, Why Perpetrators Should Not Always Be Prosecuted: Where the Interna-
tional Criminal Court and Truth Commissions Meet, 49 EMORY L.J. 205, 220 (2000) (advising 
against an absolute duty to prosecute). 
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trials, making them seem an almost bygone, antiquated feature of jus-
tice.57 Martha Minow, a proponent of the restorative view of justice, de-
scribed supporters of criminal justice as idealists who espouse “stirring 
but often shrill and impractical claims, such as the ‘duty to prosecute’” 
and as scholars who are remote from nations struggling with transitional 
justice.58 Yet Minow’s account overlooks internal divisions within na-
tions and the fact that local actors, especially victims-survivors, do not 
easily compromise their demands for criminal justice.59 Indeed, ongoing 
local challenges to amnesty laws helped keep the embers of the debate 
slowly burning, ready to explode through an eventual resurgence of in-
ternational criminal law. 


C. Foreshadowing Change: South African Victim-Survivors 
Challenging Amnesties  


Experience on the ground, as documented by anthropologists, has 
shown that the theoretical debates often overlooked the demands of vic-
tim-survivors, whose hunger for trials remained even when elites com-
promised criminal justice. The events that unfolded around the creation 
of South Africa’s Truth and Reconciliation Commission in 1995 dem-
onstrate this reality.60 The South African experience not only helped 
make truth commissions a part of popular culture, but also simultane-
ously created the inference that amnesties are an acceptable feature of 
transitional justice.61 Indeed, amnesty in exchange for truth constituted a 


                                                           
57. See, e.g., Mark J. Osiel, Why Prosecute? Critics of Punishment for Mass Atrocity, 22 


HUM. RTS. Q. 118, 119–21 (2000) (providing a summary of the nine arguments against resorting 
to criminal prosecution following mass atrocities).  


58. MINOW, supra note 3, at 28.  
59. See Laplante & Theidon, supra note 56, at 241–44 (sharing ethnographic research on the 


resilient quest for criminal trials). 
60. The South African Truth and Reconciliation Commission rose to such a high status that it 


made discussion of the topic mainstream and spawned perhaps more scholarly analysis than any 
other truth commission. See, e.g., Kader Asmal, Truth, Reconciliation and Justice: The South Af-
rican Experience in Perspective, 63 MOD. L. REV. 1, 10–19 (2000) (discussing South Africa’s 
Truth Commission and amnesty laws); John Dugard, Reconciliation and Justice: The South Afri-
can Experience, 8 TRANSNAT’L L. & CONTEMP. PROBS. 277 (1998) (offering an overview of 
South Africa’s amnesty laws and their subsequent legal challenge); Sam Garkawe, The South Af-
rican Truth and Reconciliation Commission: A Suitable Model to Enhance the Role and Rights of 
the Victims of Gross Violations of Human Rights?, 27 MELB. U. L. REV. 334 (2003) (discussing 
the amnesty process from the perspective of victims); Rosemary Nagy, Violence, Amnesty and 
Transitional Law: “Private” Acts and “Public” Truth in South Africa, 1 AFR. J. LEGAL STUD. 1, 
3 (2004) (arguing that amnesty led to a “truncated” truth).  


61. See Audrey R. Chapman & Hugo Van der Merwe, Introduction: Assessing the South Afri-
can Transitional Justice Model, in TRUTH AND RECONCILIATION IN SOUTH AFRICA: DID THE 


TRC DELIVER? 1, 8 (Audrey R. Chapman & Hugo Van der Merwe eds., 2008) (commenting that 
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central aspect of South Africa’s 1995 Promotion of National Unity and 
Reconciliation Act, promising complete immunity to perpetrators of 
crimes “associated with a political objective . . . in the course of the 
conflicts of the past” but only if they offered “a full disclosure of all re-
levant facts.”62 The law permitted some of the country’s most notorious 
perpetrators to escape justice and created an outcry, mostly among vic-
tims, even while it was applauded internationally as a model for future 
truth commissions.  


Eventually this local disagreement led to a legal challenge of the Act 
based on both national and international law.63 The South African Con-
stitutional Court, though, dismissed the plaintiff’s international law ar-
guments.64 It held that, in fact, the National Unity and Reconciliation 
Act was “compatible” with international law, and pointed to the Latin 
American experience to validate the use of amnesties in political transi-
tions.65 Although reluctantly concurring in the judgment, in his separate 
opinion Justice John Didcott explicitly recognized the compromises be-
ing asked from South Africa’s citizens in upholding the constitutionality 
of South Africa’s amnesty laws because he conceded that the amnesty 
laws denied the victims’ their right to justice.66  


Significantly, while victim-survivors rejected the decision and lob-
bied for full criminal justice, the press coverage and public reaction to 
the decision dismissed their concerns due to the hegemonic language of 
reconciliation.67 Ultimately, the judgment served as a “watershed” in 
South Africa’s transition as “a reconciliatory version of human rights 
talk triumphed” over one that put criminal justice front and center.68 Ri-
                                                                                                                                      
the South African truth commission “captured public attention throughout the world and provided 
the model for succeeding truth commissions”); Catherine Jenkins, ‘They Have Built a Legal Sys-
tem Without Punishment’: Reflections on the Use of Amnesty in the South African Transition, 64 


TRANSFORMATION: CRITICAL PERSP. ON S. AFR. 27, 31 (2007) (noting that internationally “the 
policy of ‘reconciliation’ adopted in South Africa, of which the amnesty process is seen as a part, 
has commanded considerable respect”). 


62. Promotion of National Unity and Reconciliation Act 34 of 1995 s. 20(1), 20(7), available 
at http://www.doj.gov.za/trc/legal/act9534.htm. 


63. The widow of Steven Biko, founder of the Black Consciousness Movement in South Af-
rica and who died from torture in 1977, was the first to bring a case. See Hesse & Post, supra note 
47, at 13–14. 


64. See RICHARD A. WILSON, THE POLITICS OF TRUTH AND RECONCILIATION IN SOUTH 


AFRICA: LEGITIMIZING THE POST-APARTHEID STATE 167–70 (2001) (providing a historical ac-
count of the South African Constitutional Court’s ruling on the country’s amnesty laws). 


65. Id. at 169–70. 
66. Id. at 172. 
67. Id. at 171. 
68. Id. at 172. But see Jonathan Klaaren & Howard Varney, A Second Bite at the Amnesty 


Cherry? Constitutional and Policy Issues Around Legislation for a Second Amnesty, 117 S. AFR. 
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chard Wilson concludes, however, that “[t]he most damaging outcome 
of truth commissions is a result of their equating of human rights with 
reconciliation and amnesty.”69  


Wilson speaks of “the large gap” between political reality and the 
survivors’ expectations of justice, since the vast majority of survivors 
preferred punishment.70 Thus, unlike the passive view of victims pre-
sented by Biggar, Wilson introduces us to the idea of victims as pro-
tagonists. Transitional justice projects must consider the demands of 
victims and what they need for closure. These considerations put into 
question the legitimacy of amnesties.  


Wilson discusses how the ambiguity of international law regarding 
the legitimacy of amnesties at the time of South Africa’s transition 
made the issue less clear. As Wilson states: “International criminal law 
is highly ambivalent on the question of amnesty, and the tension be-
tween national amnesties and international human rights treaties has a 
long history.”71 Writing in 2001, Wilson points out that this ambiguity 
allows one, by “quoting selectively,” to “construct an argument to either 
justify or negate a national amnesty.”72 At that time, the well-accepted 
doctrine of sovereign prerogative gave an individual’s right to justice far 
less weight than the social good of stability.73 With great foresight, Wil-
son predicted that the “stand-off between ‘international retributionists’ 
and the ‘nationalist pragmatists’ over what international law definitively 
states on the question of amnesty is likely to shift in coming years,” es-
pecially in light of the increasing importance of the International Crimi-
nal Court (ICC).74 


II. A CHANGING GLOBAL CONTEXT:  
A LEGAL FRAMEWORK TO CHALLENGE AMNESTIES 


As the new millennium neared, just as it seemed the truth v. justice 
debate tipped against criminal justice, the legitimacy of amnesty laws 


                                                                                                                                      
L.J. 572, 581–92 (2000) (offering a critical analysis of the Court’s decision).  


69. WILSON, supra note 64, at 228. 
70. Id. at 25. 
71. Id.  
72. Id. at 169. 
73. See id. at 26.  
74. Id. at 171. Other scholars and practitioners also speculated that the renewed international 


commitment to criminal justice would begin to change the terms of the truth v. justice debate. 
See, e.g., Juan E. Méndez, Accountability for Past Abuses, 19 HUM. RTS. Q. 255, 256 (1997) 
(“Two or three years from now, analysts will have to reexamine everything said today about truth 
and justice in light of what these experiments produce.”). 
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took on “renewed importance” in a new international context.75 Indeed, 
although successor regimes since antiquity have had to deal with the 
crimes of their predecessors and frequently resorted to amnesties, con-
temporary developments and globalization began to give this task “an 
international dimension” through the growth and recognition of both in-
ternational human rights and international crimes.”76 One sees two par-
allel movements that now seem to be converging, suggesting that crimi-
nal justice may once again be a solid pillar in the transitional justice 
paradigm. Today, a more solidified body of international law places 
new restrictions on local decisionmakers, suggesting that the choice that 
underscored the truth v. justice dilemma may be moot.77 Indeed, the 
transitional justice pendulum has now swung back towards a focus on 
criminal trials, but this time embedded in legal not moral terms, thereby 
leaving less room for political considerations and manipulations. Most 
significantly, with the birth of this new legal union we can glimpse the 
impending demise of amnesty. 


A. International Criminal Law: Individual Accountability for 
Atrocities 


Clearer legal limits on sovereign prerogatives during political transi-
tions began to form half a century after World War II through the in-
cremental developments of international criminal law. Even though the 
Nuremburg legacy did not increase the frequency of criminal trials, it 
did spawn a growing body of treaty law expressly requiring criminal 
prosecutions.78 Specific international crimes were codified in the Geno-
cide Convention,79 the Geneva Conventions of 1949,80 Protocol I and II 


                                                           
75. William W. Burke-White, Reframing Impunity: Applying Liberal International Law The-


ory to an Analysis of Amnesty Legislation, 42 HARV. INT’L L.J. 467, 467 (2001). 
76. Dugard, supra note 20, at 269. 
77. See Teitel, supra note 9, at 76.  
78. See Kristin Henrard, The Viability of National Amnesties in View of the Increasing Rec-


ognition of Individual Criminal Responsibility at International Law, 8 MICH. ST. U.-DETROIT 


C.L. J. INT’L L. 595, 600 (1999) (tracing the creation of treaties prohibiting genocide, torture, and 
war crimes to the Nuremburg principles). 


79. Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, S. 
EXEC. DOC. O, 81-1 (1949), 78 U.N.T.S. 277. 


80. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter First Ge-
neva Convention]; Geneva Convention for the Amelioration of the Condition of Wounded, Sick 
and Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 
85 [hereinafter Second Geneva Convention]; Geneva Convention relative to the Treatment of 
Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Third Geneva 
Convention]; Geneva Convention relative to the Protection of Civilian Persons in Time of War, 
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of 1977,81 and the Convention Against Torture.82 This new international 
criminal framework was strengthened further upon the creation of the 
international tribunals for Rwanda83 and the former Yugoslavia,84 and 
the establishment of the ICC.85 These developments established the le-
gal norm that the most egregious international crimes, including geno-
cide, crimes against humanity, and war crimes, require punishment.86  


Suddenly, the status of amnesties became suspect once again as scho-
lars and practitioners speculated whether the ICC would respect national 
legislation that contravened the very essence of its subject matter juris-
diction.87 The idea of immunity took a strong hit after the surprise arrest 


                                                                                                                                      
Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Fourth Geneva Convention]. Certain 
acts are specified in the Geneva Conventions as “grave breaches.” First Geneva Convention, su-
pra, arts. 49–50; Second Geneva Convention, supra, arts. 50–51; Third Geneva Convention, su-
pra, arts. 129–30; Fourth Geneva Convention, supra, arts. 146–47. Common Article 3 of the Ge-
neva Conventions applies to conflicts of a noninternational nature. See, e.g., First Geneva 
Convention, supra, art. 3. 


81. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of International Armed Conflicts (Protocol I), June 8, 1977, 1125 U.N.T.S. 
3 [herinafter Protocol I]; Protocol Additional to the Geneva Conventions of 12 August 1949, and 
Relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), June 8, 
1977, 1125 U.N.T.S. 609. Protocol I also identifies acts which are classified as “grave breaches.” 
See Protocol I, supra, arts. 11, 85, 86.  


82. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment, Dec. 10, 1984, S. TREATY DOC. NO. 100-20 (1988), 1465 U.N.T.S. 85.  


83. See S.C. Res. 955, U.N. Doc. S/RES/955 (Nov. 8, 1994) (establishing an international tri-
bunal for Rwanda). 


84. See S.C. Res. 827, U.N. Doc. S/RES/827 (May 25, 1993) (establishing an international 
tribunal for the former Yugoslavia). 


85. On July 17, 1998, delegates to the UN Diplomatic Conference of Plenipotentiaries on the 
Establishment of an International Criminal Court in Rome voted to adopt what is now called the 
“Rome Statute.” Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 
90 (entered into force July 1, 2002) [hereinafter Rome Statute]; see also United Nations Diplo-
matic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, 
June 15–July 17, 1998, Rome Statute of the International Criminal Court, U.N. Doc. 
A/CONF.183/9 (July 17, 1998).  


86. Dugard, supra note 60, at 278 (discussing the significance of the international tribunals 
created in the 1990s). 


87. Sang Wook Daniel Han, The International Criminal Court and National Amnesty, 12 
AUCKLAND U. L. REV. 97, 97–98 (2006) (exploring the parameters of how the ICC would decide 
on domestic amnesties); Dwight G. Newman, The Rome Statute, Some Reservations Concerning 
Amnesties, and a Distributive Problem, 20 AM. U. INT’L L. REV. 293, 296–99 (2004) (reviewing 
the debates over whether the ICC will respect national amnesties); Darryl Robinson, Serving the 
Interests of Justice: Amnesties, Truth Commissions and the International Criminal Court, 14 
EUR. J. INT’L L. 481, 483 (2003); Michael P. Scharf, The Amnesty Exception to the Jurisdiction of 
the International Criminal Court, 32 CORNELL INT’L L.J. 507, 522–27 (1999) (arguing that the 
ICC should respect national amnesty laws in some situations); Trumbull, supra note 43, at 286 
(concluding that even if domestic amnesties have no binding effect on a third party’s ability to 
prosecute under the theory of universal jurisdiction, political reasons may cause one to defer to 
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of Pinochet in London in 1998 and the decision by the House of Lords 
to strip the former head of state of his immunity during extradition pro-
ceedings brought by a Spanish judge seeking to try Pinochet for human 
rights violations.88 This decision also demonstrated that national amnes-
ties have no legal effect in non-national, third country prosecutions.89  


A growing international grassroots movement then began to chal-
lenge the general acquiescence to the “pervasive practice of impunity” 
that let those guilty of murder to go “literally, scot-free.”90 The situation 
in Haiti became a quintessential example of amnesty failing to bring 
peace and deter future violence, further undermining the political ra-
tionale for amnesty.91 Policy arguments then arose in favor of criminal 
justice.92 The idea of choice became viewed by top scholars as falla-
cious given that “the attainment of peace is not necessarily to the exclu-
sion of justice, because justice is frequently necessary to attain peace.”93 
Juan Méndez, now president of the International Center for Transitional 
Justice, wrote in 1997 that transitional governments face “one of the 
hardest choices” given the temptation to equate reconciliation with “for-
give-and-forget policy.”94 Nevertheless, he argued that wounds cannot 
be swept under the rug and warned against “tokenism and a false moral-
ity that only thinly disguises the perpetuation of impunity.”95  


                                                                                                                                      
immunity measures). The status of domestic immunity measures also arose before the interna-
tional tribunal of the former Yugoslavia. See O’Brien, supra note 23, at 265–66.  


88. Evans, supra note 33, at 209–11 (discussing the history of the extradition proceedings 
against Pinochet); Andreas O’Shea, Pinochet and Beyond: The International Implications of Am-
nesty, 16 S. AFR. J. HUM. RTS. 642, 643 (2000) (discussing the extradition proceedings against 
Pinochet and their implications for the legality of national amnesties and universal jurisdiction). 


89. O’Shea, supra note 88, at 643. 
90. Joyner, supra note 20, at 595; see also Jenkins, supra note 61, at 29 (discussing the “bat-


tle against impunity” that occurred with the status of amnesty in flux). 
91. Haiti has experienced continuing cycles of violence and repression in the period since the 


twenty-nine year “Duvalier Dynasty” (referring to dictator Francois Duvalier, who fled to exile in 
1986), due in part to its failure “to expose, let alone punish, the crimes of the past.” Kenneth 
Roth, Human Rights in the Haitian Transition to Democracy, in HUMAN RIGHTS IN POLITICAL 


TRANSITIONS: GETTYSBURG TO BOSNIA, supra note 45, at 93, 95–97. 
92. “Redressing the wrongs committed through human rights violations is not only a legal ob-


ligation and a moral imperative imposed on governments. It also makes good political sense in 
the transition from dictatorship to democracy. In fact, the pursuit of retrospective justice is an ur-
gent task of democratization, as it highlights the fundamental character of the new order to be 
established, an order based on the rule of law and on respect for the dignity and worth of each 
human person.” Méndez, supra note 16, at 1.  


93. Bassiouni, supra note 43, at 12; see also Dugard, supra note 20, at 285 (“Restoration of 
fidelity to the law is essential in a society which has been subjected to inhumanity in the name of 
the law.”). 


94. Méndez, supra note 16, at 1. 
95. Id. 
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The mantra of the movement was reflected in the preamble of the 


ICC’s Rome Statute, which called for “an end to impunity.”96 The crea-
tion of the ICC has been credited by some with ushering in a “new order 
of international criminal responsibility” to address gross abuses of hu-
man rights and fill in the gaps of domestic legal systems.97 Trials sud-
denly became “an essential component of reconciliation”98 and amnes-
ties were the tools for perpetrating impunity rather than reconciling 
warring parties.99  


B. Human Rights Law: The Right to Justice and the Duty to 
Prosecute 


One of the other significant challenges to amnesty arises out of the 
legal framework of international human rights law and the resulting 
“rights talk” which has made human rights dictum a global norm.100 
What was once a matter of only national politics and morality now must 
be grappled with in universal legal terms. It is important to remember 
that the political transitions in Latin America occurred before a strong 
and cohesive international legal human rights framework existed, and 
thus the choice of approaches was presented in terms of “justice v. de-
mocracy”—a logic of peace and war that omitted almost entirely a “log-
ic of law.”101 The terms of the debate were thus limited to a false di-
chotomy based on a limited perception of reality. As Teitel states: “The 
observation that amnesty practices are often de facto associated with 
transitions is somehow turned into a normative statement about the rela-
tion of exercises of mercy to the liberal rule of law.”102  


In other words, because amnesty was what most national politicians 
opted for, it was assumed this was the only acceptable way to establish 
peace and the rule of law after years of lawlessness and widespread hu-
man rights abuses. State practice seemed to demonstrate that amnesties 


                                                           
96. Rome Statute, supra note 85, pmbl. 
97. See Newman, supra note 87, at 316.  
98. Dugard, supra note 20, at 287. 
99. Garth Meintjes & Juan E. Méndez, Reconciling Amnesties with Universal Jurisdiction, 2 


INT’L L.F. 76, 76–77 (2000). William Schabas contends that the experience of Sierra Leone sug-
gests that combatants do not necessarily need an amnesty to come forward, and some rebels will 
never be enticed to testify even with the promise of amnesty. William A. Schabas, Amnesty, the 
Sierra Leone Truth and Reconciliation Commission and the Special Court for Sierra Leone, 11 
U.C. DAVIS J. INT’L L. & POL’Y 145, 152–53 (2004). 


100. See Jennifer L. Balint, The Place of Law in Addressing Internal Regime Conflicts, LAW 


& CONTEMP. PROBS., Autumn 1996, at 103, 104–05. 
101. See Méndez, supra note 16, at 7–8. 
102. TEITEL, supra note 1, at 55.  
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were not prohibited by international law.103 Méndez recognizes, how-
ever, that until recently, many of these politicians could not count on “a 
stronger voice of support from the international community for the ef-
forts [to prosecute].”104  


Because human rights treaties are generally silent on the duty to 
guarantee criminal prosecutions,105 they were once assumed to trigger 
state liability only where a state failed to protect the rights of individuals 
under its jurisdictional control. Liability, in turn, usually led to a de-
claratory judgment and sometimes to compensation and orders for re-
form.106 As the truth v. justice debate began to take hold, however, hu-
man rights law evolved to include criminal prosecutions. One can see 
this influence, in particular, in the Inter-American System of Human 
Rights and its role in expanding international human rights obliga-
tions.107 The Inter-American System traces it origins to the 1948 crea-
tion of the Organization of American States (OAS), an international or-
ganization comprised of member states from North, Central, and South 
America.108 In 1959, the OAS established the IACHR to monitor and 
report on the human rights situations in member countries.109 Ten years 
later, in 1969, the OAS created the American Convention on Human 
Rights.110 When the American Convention entered into force in 1978, 


                                                           
103. Michael P. Scharf, From the eXile Files: An Essay on Trading Justice for Peace, 63 


WASH. & LEE L. REV. 339, 342–44 (2006) (arguing that state practice does not support the ban on 
amnesties). 


104. Méndez, supra note 74, at 272.  
105. Michael Scharf, The Letter of the Law: The Scope of the International Legal Obligation 


to Prosecute Human Rights Crimes, LAW & CONTEMP. PROBS., Autumn 1996, at 41, 48.  
106. See Lisa J. Laplante, Bringing Effective Remedies Home: The Inter-American Human 


Rights System, Reparations, and the Duty of Prevention, 22 NETH. Q. HUM. RTS. 347, 350 
(2004). 


107. For a more detailed account of the Inter-American System of Human Rights, see JO M. 
PASQUALUCCI, THE PRACTICE AND PROCEDURE OF THE INTER-AMERICAN COURT OF HUMAN 


RIGHTS 2–7 (2003); Jo M. Pasqualucci, The Whole Truth and Nothing but the Truth: Truth Com-
missions, Impunity and the Inter-American Human Rights System, 12 B.U. INT’L L.J. 321, 361–64 
(1994); Brian D. Tittemore, Ending Impunity in the Americas: The Role of the Inter-American 
Human Rights System in Advancing Accountability for Serious Crimes Under International Law, 
12 SW. J. L. & TRADE AM. 429 (2006). 


108. For a discussion of the historical evolution of the Inter-American System, see THOMAS 


BUERGENTHAL, PROTECTING HUMAN RIGHTS IN THE AMERICAS: CASES AND MATERIALS 37–44 
(4th ed. 1995); Tom Farer, The Rise of the Inter-American Human Rights Regime: No Longer a 
Unicorn, Not Yet an Ox, in THE INTER-AMERICAN SYSTEM OF HUMAN RIGHTS 31 (David J. Har-
ris & Stephen Livingstone eds., 1998). 


109. Statute of the Inter-American Commission on Human Rights, O.A.S. G.A. Res. 447, In-
ter-Am C.H.R., 9th Sess., OAS/Ser.L/V/I.4, rev. 8 (Oct. 1979), available at 
http://www.cidh.oas.org/Basicos/English/Basic17.Statute%20of%20the%20Commission.htm.  


110. Organization of American States, American Convention on Human Rights, Nov. 22, 
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the IACtHR became the enforcement body for the treaty, with conten-
tious jurisdiction to issue binding decisions involving human rights vio-
lations by member states.111  


Significantly, the development of the Inter-American System coin-
cided with the political transitions in Latin America discussed above in 
Part I. The Inter-American System generally took a hard stand against 
prior oppressive regimes. In the mid-1980s, however, the IACHR dis-
played caution regarding the obligations of “recent democracies” to in-
vestigate and initiate prosecutions of human rights violations of previ-
ous governments, stating that an international body could only make 
“minimal” contributions to the “sensitive and extremely delicate issue” 
of whether recent democracies should prosecute past abuses.112 Un-
doubtedly, the IACHR’s hesitation reflected the relative youth of the 
human rights system and the lack of a solidified legal framework to 
support a more definitive position on the duty to investigate and prose-
cute human rights crimes.113 However, the IACHR began to take a con-
sistent position on the duty to prosecute once the IACtHR issued a 
landmark decision on the matter in the Velásquez Rodríguez case in 
1988.114 There, the IACtHR held that state parties have a duty to “en-
sure” the enumerated rights of the Convention, which, in turn  


implies the duty of the States Parties to organize the governmen-
tal apparatus and, in general, all the structures through which 
public power is exercised, so that they are capable of juridically 
ensuring the free and full enjoyment of human rights. As a con-
sequence of this obligation, the States must prevent, investigate 
and punish any violation of the rights recognized by the Conven-
tion and, moreover, if possible attempt to restore the right vio-
lated and provide compensation as warranted for damages result-


                                                                                                                                      
1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123. 


111. See Victor Rodríquez Rescia & Marc David Seitles, The Development of the Inter-
American Human Rights System: A Historical Perspective and a Modern-Day Critique, 16 
N.Y.L. SCH. J. HUM. RTS. 593, 608–19 (2000) (providing a historical overview of the develop-
ment of the IACtHR). 


112. Inter-Am. Comm’n on Human Rights [IACHR], Annual Report of the Inter-American 
Commission on Human Rights 1985–1986, OEA/Ser.L/V/II.68, doc. 8, rev. 1, at ch. V (Sept. 26, 
1986), available at http://iachr.org/annualrep/85.86eng/chap.5.htm [hereinafter 1985–1986 An-
nual Report]. The Commission thus found that the response “must come from the national sectors 
which are themselves affected, and the urgent need for national reconciliation and social pacifica-
tion must be reconciled with the ineluctable exigencies of an understanding of the truth and of 
justice.” Id.  


113. See Scharf, supra note 105, at 51 (discussing how the evolution of the human rights 
normative framework would eventually lead to a change in the IACHR’s position). 


114. Velásquez Rodríguez Case, 1988 Inter-Am. Ct. H.R. (ser. C) No. 4 (July 29, 1988). 
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ing from the violation.115 


Thus, if a state fails to investigate, prosecute, and punish perpetrators 
of human rights violations, it becomes liable.116 Moving forward, the 
IACHR then consistently began to question the appropriateness of am-
nesties in Latin American political transitions through its reports on in-
dividual cases as well as through its annual and country reports.117 The 
Commission took this position even when countries had created a truth 
commission, stating that these investigations and payments of compen-
sation were “not enough.”118 


In this way, the IACHR became one of the first international human 
rights monitoring bodies to find amnesty laws contrary to basic human 


                                                           
115. Id. ¶ 166 (emphasis added). Several scholars argue that the Velásquez Rodríguez deci-


sion should not be read too broadly because the Court did not order criminal prosecutions in that 
particular case. See Douglass Cassel, Lessons from the Americas: Guidelines for International 
Response to Amnesties for Atrocities, LAW & CONTEMP. PROBS., Autumn 1996, at 197, 210 
(questioning if this holding is “iron clad” because the Court did not order criminal investigations 
in that case); Scharf, supra note 105, at 50–51 (arguing that the Court’s ruling is not an absolute 
requirement because it did not order criminal investigations at the reparation stage); Trumbull, 
supra note 43, at 298–99 (adopting the view that the failure to order prosecution diminishes the 
weight of the case). However, the IACtHR repeatedly refers to this general holding in subsequent 
cases in which it does order criminal investigations, thus suggesting that the interpretation of 
these scholars may not be accurate. See Fernando Felipe Basch, The Doctrine of the Inter-
American Court of Human Rights Regarding States’ Duty to Punish Human Rights Violations and 
its Dangers, 23 AM. U. INT’L L. REV. 195, 196–203 (2007). 


116. See Naomi Roht-Arriaza, State Responsibility to Investigate and Prosecute Grave Hu-
man Rights Violations in International Law, 78 CAL. L. REV. 449, 513 (1990). The European 
Court of Human Rights arrived at this same conclusion in Kurt v. Turkey, 1998-III Eur. Ct. H.R. 
1152 (1998), in which it held that states have a duty to investigate, prosecute, and punish human 
rights violations.  


117. See, e.g., Garay Hermosilla v. Chile, Case 10.843, Inter-Am. C.H.R., Report No. 36/96, 
OEA/Ser.L/V/II.95, doc. 7 rev. ¶ 105 (1996); Consuelo v. Argentina, Cases 10.147, 10.181, 
10.240, 10.262, 10.309, 10.311, Inter-Am. C.H.R., Report No. 28/92, OEA/Ser.L/V/II.83, doc. 14 
¶ 50 (1992–93) (concluding that amnesty laws violate the judicial guarantees embodied in Arti-
cles 8 and 25 of the American Convention); Mendoza v. Uruguay, Cases 10.029, 10.036, 10.145, 
10.305, 10.372, 10.373, 10.374, 10.375, Inter-Am. C.H.R., Report No. 29/92, OEA/Ser.L/V/II.83, 
doc. 14 ¶ 54 (1992–93); Massacre Las Hojas v. El Salvador, Case 10.287, Inter-Am. C.H.R., Re-
port No. 26/92, OEA/Ser.L/V/II.83, doc. 14, at 83 (1992–93) (declaring that amnesty laws in El 
Salvador contravene the American Convention); IACHR, Report on the Situation of Human 
Rights in Peru, OEA/Ser.L/V/II.83, doc. 31 (Mar. 12, 1993), available at http://iachr.org/  
countryrep/Peru93eng/background.htm#f.%20Impunity (“One element that has been particularly 
disturbing to the Commission is that up until 1990, no member of the security forces had been 
tried and punished for involvement in human rights violations.”); 1985–1986 Annual Report, su-
pra note 112, ch. IV, available at http://www.cidh.oas.org/annualrep/85.86eng/chap.4.htm (ad-
dressing political transitions in the region and attempting to strike a balance between peace and 
the state’s obligation to investigate). 


118. Garay Hermosilla, Case 10.843, Inter-Am. C.H.R., Report No. 36/96, ¶ 77. 
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rights principles.119 Yet, because the IACHR’s decisions are not bind-
ing, states often responded by either ignoring its recommendation, or 
providing the classic argument that the need to balance peace with jus-
tice justified the laws.120 Nevertheless, these Inter-American System de-
cisions helped build a bridge between the evolving field of international 
criminal justice and human rights law by recognizing that the principle 
of individual criminal responsibility is fundamental to the punishment 
of serious human rights crimes.121 Essentially, a human rights violation 
not only triggered state responsibility, but could also constitute an inter-
national crime.122 States cannot be brought to criminal trials for human 
rights violations, but the individuals who make up the state apparatus 
can.123 This development directly challenged the unconditional preroga-
tive of the sovereign to decide matters of criminal jurisdiction.124 The 
choice of amnesty no longer depended solely on internal political con-
siderations and “elite preferences” because legal rules now tied the 
hands of politicians in regime changes.125  
                                                           


119. See Canton, supra note 39, at 170–71 (viewing the IACHR’s decisions as among the 
first to reject amnesty laws). But see Robert O. Weiner, Trying to Make Ends Meet: Reconciling 
the Law and Practice of Human Rights Amnesties, 26 ST. MARY’S L.J. 857, 865–70 (1995) (argu-
ing that the IACHR did outright condemn amnesties but left open that if they adhered to certain 
requirements they would be acceptable). The United Nations has also issued strong opinions on 
blanket amnesties. See, e.g., U.N. Human Rights Comm. [UNHRC], Consideration of Reports 
Submitted by States Parties Under Article 40 of the Covenant, ¶ 9, U.N. Doc. CCPR/C/79/Add.67 
(July 25, 1996) (commenting on Peruvian amnesty law); UNHRC, Consideration of Reports 
Submitted by States Parties Under Article 40 of the Covenant, ¶ 153, U.N. Doc. 
CCPR/C/79/Add.46 (Apr. 5, 1995) (stating that Argentina’s blanket amnesty laws are inconsis-
tent with the International Covenant of Political and Civil Rights and expressing concern that 
these laws may create an “atmosphere of impunity” and violate victims’ rights to redress); 
Rodríguez v. Uruguay, Commc’n No. 322/1988, Human Rights Comm., U.N. Doc. 
CCPR/C/51/D/322/1988, ¶ 12.2 (Aug. 9, 1994) (holding that Uruguay’s amnesty laws impaired 
the right to an adequate remedy). 


120. See Canton, supra note 39, at 177. 
121. See Mirko Bagaric & John Morss, In Search of Coherent Jurisprudence for International 


Criminal Law: Correlating Universal Human Responsibilities with Universal Human Rights, 29 
SUFFOLK TRANSNAT’L L. REV. 157, 204–06 (2006) (examining the overlap and connection be-
tween international criminal law and human rights). 


122. See LYAL S. SUNGA, INDIVIDUAL RESPONSIBILITY IN INTERNATIONAL LAW FOR 


SERIOUS HUMAN RIGHTS VIOLATIONS 20, 50 (1992); Henrard, supra note 78, at 605–09 (dis-
cussing the concept of individual criminal responsibility for international crimes). 


123. Joyner, supra note 20, at 607–08. 
124. See Antonio Cassese, On the Current Trends Towards Criminal Prosecution and Pun-


ishment of Breaches of International Humanitarian Law, 9 EUR. J. INT’L L. 2, 11–12 (1998). 
125. See David Pion-Berlin, To Prosecute or to Pardon? Human Rights Decisions in the Lat-


in American Southern Cone, in 1 TRANSITIONAL JUSTICE: HOW EMERGING DEMOCRACIES 


RECKON WITH FORMER REGIMES, supra note 44, at 82, 82–84, 100; see also Méndez, supra note 
16, at 3–8; Pasqualucci, supra note 107, at 345 (referring to the historical deference to national 
decisions to implement amnesty).  
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The rights of victim-survivors, such as the “right to truth” and the 


“right to an effective remedy” (which includes criminal investigations 
and prosecutions) now factor into the truth v. justice balancing equa-
tion.126 Furthermore, the denial of these rights by a state will trigger new 
violations.127 Thus, it is now understood that the state not only has a du-
ty to pursue criminal prosecutions, but also a duty to uphold a victim’s 
right to a remedy.128 


C. Current Affairs: Qualified Amnesties 


Despite the impressive inroads paved by the converging paths of in-
ternational criminal law and international human rights, the resilience of 
amnesty remains. A majority of scholars and practitioners continue to 
defend the legitimacy of amnesties, although now in legal terms rather 
than practical and political ones. One sees this trend in a new line of 
scholarship seeking to establish guidelines, tests, and parameters for 
“legitimate” amnesties.129 Thus, an inverse relation between interna-


                                                           
126. See Raquel Aldana-Pindell, An Emerging Universality of Justiciable Victims’ Rights in 


the Criminal Process to Curtail Impunity for State-Sponsored Crimes, 26 HUM. RTS. Q. 605, 
622–27 (2004) (exploring how criminal prosecutions are included as part of the right to remedy 
enjoyed by victims in the Inter-American System); Pasqualucci, supra note 107, at 349–59 (dis-
cussing the legal duty to ensure human rights by providing an “effective remedy” as recognized 
by the American Convention); Sherrie L. Russell-Brown, Out of the Crooked Timber of Human-
ity: The Conflict Between South Africa’s Truth and Reconciliation Commission and International 
Human Rights Norms Regarding “Effective Remedies,” 26 HASTINGS INT’L & COMP. L. REV. 
227, 231–54 (2003) (providing an overview of the right to a remedy in international law). 


127. See Aldana-Pindell, supra note 126, at 611. See generally DINAH SHELTON, REMEDIES 


IN INTERNATIONAL HUMAN RIGHTS LAW 113–43 (2d ed. 1999) (discussing the state obligation to 
repair human rights violations).  


128. See Roht-Arriaza, supra note 116, at 474–89. This general line of thinking originated 
with the Orentlicher-Nino debate. See supra note 44 (discussing the Orentlicher-Nino debate). 
This view was eventually adopted by the IACtHR. See Villagrán Morales v. Guatemala, 2002 
Inter-Am. Ct. H.R. (ser. C) No. 77, ¶ 99 (May 26, 2001) (holding that the duty to prosecute is 
separate from a state’s duty to make reparations). 


129. See, e.g., Burke-White, supra note 75, at 468 (proposing that liberal international law 
theory could be used to accommodate the preferences of individuals and social actors in deter-
mining the validity of amnesty); Henrard, supra note 78, at 645–48 (discussing qualified amnes-
ties that include selective prosecution); Newman, supra note 87, at 306–16 (exploring the ac-
cepted limits of amnesties); Ronald C. Slye, The Cambodian Amnesties: Beneficiaries and the 
Temporal Reach of Amnesties for Gross Violation of Human Rights, 22 WIS. INT’L L.J. 99, 121 
(2004) (suggesting that the decision regarding who should be protected by amnesty and for how 
long will influence the legitimacy of an amnesty); Slye, supra note 5, at 239–47 (proposing situa-
tions when amnesties may be legitimate, including “compromise,” “corrective,” and “account-
able” amnesties); Jack Snyder & Leslie Vinjamuri, Trials and Errors: Principle and Pragmatism 
in Strategies of International Justice, INT’L SECURITY, Winter 2003/04, at 5, 7 (arguing that the 
“logic of consequences” should shape “strategies of justice”); Trumbull, supra note 43, at 319–26 
(proposing a balancing test using the criteria of process, substance, and domestic and international 
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tional legal parameters and amnesties has emerged. As the legal rules 
regarding transitional justice have expanded, the breadth of amnesty 
provisions has been reduced. Consensus now rejects blanket amnesties 
barring all types of investigations.130 The question is now: “What type 
of amnesty is acceptable in a given situation?”131  


Part of the answer to this remaining question revolves around the pa-
radox of legality in transitional justice settings: the rule of law depends 
on strictly observing issues of legality while putting on trial those who 
forsake the rule of law. Prosecutors in criminal trials must struggle to 
observe restrictions such as nullem crimen sin lege, which protects 
against ex post facto justice and punishment for acts not criminalized at 
the time of commission.132 To counter this problem, it is now generally 
accepted that amnesties cannot be applied where treaties obligate states 
to prosecute or where customary law may be interpreted to compel 
prosecution.133 Amnesties are unlawful for war crimes and treaty 
crimes, which are explicitly enumerated in the Geneva Conventions, the 
Genocide Convention, and the Torture Convention. Each of these con-
ventions encapsulates the doctrine of aut dedere aut judicare (extradite 
or prosecute).134 Recently, a new line of argument includes crimes 
                                                                                                                                      
circumstances to determine when amnesties are appropriate).  


130. See Slye, supra note 5, at 191 (discussing the limits of blanket amnesties and the need 
for states to take action to address the past).  


131. See Young, supra note 4, at 239 (presenting a legal framework to advise states on the 
proper scope of amnesty). 


132. For a discussion of the concern about ex post facto issues in international criminal law, 
see Mark R. Von Sternberg, A Comparison of the Yugoslavian and Rwandan War Crimes Tribu-
nals: Universal Jurisdiction and the “Elementary Dictates of Humanity,” 22 BROOK. J. INT’L L. 
111, 131–32 (1996).  


133. See Cassel, supra note 115, at 207–21 (outlining the Inter-American System treaty law 
that specifically requires prosecution); Trumbull, supra note 43, at 287–91 (outlining the treaty 
and customary law bases for barring amnesty). 


134. For a discussion of the doctrine of aut dedere aut judicare and the offenses to which it 
generally applies, see M. CHERIF BASSIOUNI & EDWARD M. WISE, AUT DEDERE AUT JUDICARE: 
THE DUTY TO EXTRADITE OR PROSECUTE IN INTERNATIONAL LAW 3 (1995). On the treaty-based 
grounds for barring amnesty, see Joyner, supra note 20, at 597–607 and Naomi Roht-Arriaza, 
Sources in International Treaties of an Obligation to Investigate, Prosecute, and Provide Re-
dress, in IMPUNITY AND HUMAN RIGHTS IN INTERNATIONAL LAW AND PRACTICE, supra note 25, 
at 24, 25–26 (discussing the rationales of aut dedere aut judicare). In 2000, the UN Secretary-
General adopted the position that amnesties could not be granted for international crimes such as 
genocide, crimes against humanity, or other serious violations of international humanitarian law. 
The Secretary-General, Report of the Secretary-General on the Establishment of a Special Court 
for Sierra Leone, ¶ 22, delivered to the Security Council, U.N. Doc. S/2000/915 (Oct. 4, 2000); 
see also The Secretary-General, Report of the Secretary-General on the Rule of Law and Transi-
tional Justice in Conflict and Post-Conflict Societies, ¶ 64(c), delivered to the Security Council, 
U.N. Doc. S/2004/616 (Aug. 23, 2004) (rejecting amnesties for genocide, war crimes, and crimes 
against humanity). But see Scharf, supra note 103, at 360–63 (arguing that the duty to prosecute 
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against humanity among those for which amnesty is unavailable, even 
though crimes against humanity are not codified in any formal conven-
tion but rather are a part of customary international law.135 Crimes that 
are part of customary international law that also reach the level of jus 
cogens come with the corresponding obligation to prosecute as an obli-
gation ergo omnes.136 


More recent examples of political transitions, even those in Latin 
America, have begun to demonstrate the new consensus that blanket 
amnesties are no longer permissible, further evidencing the growing re-
straint placed on national politics by international law. The direct im-
pact of an emerging legal framework on amnesties is achieved through 
state practice as “state officials believe that they are under a legal obli-
gation to hold criminals accountable, in some way, for their actions.”137 
States have thus begun to draft amnesty laws in compliance with inter-
national obligations.138 Although some domestic courts ruled inconsis-
tently on the permissibility of amnesties, those that recognized and in-
corporated international law tended to rule against their legality.139 
Writing in 1998, Naomi Roht-Arriaza and Lauren Gibson analyzed low-
er court decisions on amnesty laws in Chile, El Salvador, Guatemala, 
Honduras, Peru, South Africa, Argentina, and Hungary and concluded 
that “the trend has been from broader to more tailored, from sweeping 
to qualified, from laws with no reference to international law to those 
which explicitly try to stay within its strictures.”140 They credit this 
trend to the “growing importance of a discourse about impunity and ac-
countability on an international level.”141 


Despite this evident evolution in state practice, a hard and fast con-
tingent continues to advocate that some amnesties should remain in the 
“toolbox of conflict resolution” because of their usefulness for peace-


                                                                                                                                      
is only required by treaty and not by customary law). 


135. See M. Cherif Bassiouni, “Crimes Against Humanity”: The Need for a Specialized Con-
vention, 31 COLUM. J. TRANSNAT’L L. 457, 475 (1994); M. Cherif Bassiouni, International 
Crimes: Jus Cogens and Obligatio Erga Omnes, LAW & CONTEMP. PROBS., Autumn 1996, at 63 
(arguing that states have an obligation to prosecute for inderogable rights).  


136. See Roht-Arriaza, supra note 116, at 489–505 (discussing the customary law duty to 
prosecute). 


137. Trumbull, supra note 43, at 301. 
138. See Lynn Berat, South Africa: Negotiating Change?, in IMPUNITY AND HUMAN RIGHTS 


IN INTERNATIONAL LAW AND PRACTICE, supra note 25, at 267, 280 (discussing South Africa’s 
“rejection of a blanket amnesty and declared intent to abide by international law”). 


139. Roht-Arriaza & Gibson, supra note 31, at 870. 
140. Id. at 884. 
141. Id.; see also Robert E. Lutz, A Piece of Peace: The Human Rights Accord and the Gua-


temalan Peace Process, 2 SW. J. L. & TRADE AM. 183 (1995). 







2009] OUTLAWING AMNESTY 943 


 
 


making.142 Notwithstanding the breadth of academic writing to the con-
trary, one commentator has also observed that amnesties may not be 
clearly restricted by emerging international legal rules: “Despite the 
growing tension between the development of international criminal laws 
and institutions on the one hand, and state practice embracing amnesties 
on the other, there is surprisingly little international law that directly ad-
dresses the legitimacy of amnesties.”143  


D. Calls for Clarity: The Uncertain Future of Amnesties in Human 
Rights Protection 


Despite recent encroachments upon the validity of amnesties, the sta-
tus of an outright prohibition on amnesties remains unclear. At question 
is whether amnesties may be applied to crimes that constitute serious 
human rights violations, but do not fall into the category of treaty 
crimes, war crimes, or crimes against humanity. Some argue that 
“[w]hile international human rights groups, following human rights in-
terpretations of international criminal law, have been enthusiastic about 
a complete end to amnesties, there is room for substantial ongoing legal 
and philosophical analysis of the questions at stake.”144  


Since there is no explicit ban on all amnesties at the moment, limits 
must be judicially prescribed.145 In this vein, Michael Scharf in 1996 
pointed out, “Once it is recognized that there is a gap in the international 
law requiring prosecution, two approaches are possible: one is to exploit 
the gap, the other is to attempt to fill it.”146 Given the risk of the former, 
advocates now eagerly wait for an international authority to fill it. 
Charles Trumbull observes that given the deadlock among scholars, “the 
legality of amnesties for perpetrators of serious crimes under interna-
tional law is in a state of transition and considerable uncertainty.”147 He 
then writes: “The need for the international community to reach consen-
sus on the validity of amnesties has become more acute in light of the 
controversial amnesties recently adopted by several countries.”148 
                                                           


142. Schabas, supra note 99, at 165–66. 
143. Slye, supra note 5, at 179. 
144. Newman, supra note 87, at 315. 
145. See Young, supra note 4, at 232 (“No treaty provisions specifically prohibit amnesty.”). 
146. Scharf, supra note 105, at 61. 
147. Trumbull, supra note 43, at 285. 
148. Id. at 286. There has been an attempt to create “soft law” through a consensus of aca-


demics, specifically by the drafting of the Princeton Principles on Universal Jurisdiction in 2001. 
PRINCETON UNIV. PROGRAM IN LAW & PUB. AFFAIRS, PRINCETON PRINCIPLES ON UNIVERSAL 


JURISDICTION (2001), reprinted in UNIVERSAL JURISDICTION 21 (Stephen Macedo ed., 2004) 
[hereinafter PRINCETON PRINCIPLES ON UNIVERSAL JURISDICTION]. After extensive debate, how-
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III. PERU: LEGALIZING IMPUNITY THROUGH AMNESTY 


Peru represents a new stage in the development of the transitional 
justice paradigm. In its endeavor to address the past without providing 
impunity, it has included criminal justice in its transitional process from 
the beginning. Peru has set a new trend of state practice by specifically 
rejecting amnesty laws in its domestic political transition, and in doing 
so has helped resolve the pending question on the status of amnesties. It 
is important to contextualize any analysis of Peru’s legal experience by 
first understanding its story—how it fell into authoritarianism and fi-
nally found its way out. Peru’s unique history has been significantly in-
fluenced by the Inter-American System of Human Rights, which be-
came a great ally of the local human rights movement prior to the 
country’s transition. A symbiotic national-international relationship, 
which continues today, has ensured that, above all else, Peru fulfills its 
duty to protect and respect the right to justice.  


This collaboration of sorts began over a decade ago during the height 
of Fujimori’s authoritarian regime. Local victim-survivors and their ad-
vocates made “good use” of the international system to influence and 
support the formation of the TRC and the criminal trials that soon fol-
lowed.149 Ultimately, as will be discussed in more detail below, the in-
vestigations and consequent rulings of the IACHR and the IACtHR set 
the terms for Peru’s approach to transitional justice, which fully em-
braced the principle of criminal justice.  


A. In the Name of National Security 


Perhaps one of the Inter-American System’s greatest contributions to 
Peru’s national criminal justice experience was its condemnation of Fu-
jimori’s regime through a series of cases submitted throughout the 
1990s. These cases reached the Inter-American System because of the 
wholly ineffective recourse provided by the Peruvian domestic legal 
system.150 Among these, the Barrios Altos and La Cantuta cases would 
particularly impact the criminal justice aspect of Peru’s transitional jus-


                                                                                                                                      
ever, the scholars were not able to agree on a per se rule regarding the legality of amnesty, decid-
ing instead that “[a]mnesties are generally inconsistent with the obligation of states to provide 
accountability for serious crimes under international law.” Trumbull, supra note 43, at 298 (quot-
ing PRINCETON PRINCIPLES ON UNIVERSAL JURISDICTION, supra, princ. 7). 


149. Lisa J. Laplante, Entwined Paths to Justice: The Inter-American Human Rights System 
and the Peruvian Truth Commission, in PATHS TO INTERNATIONAL JUSTICE: SOCIAL AND LEGAL 


PERSPECTIVES 216, 237 (Marie-Bénédicte Dembour & Tobias Kelly eds., 2007).  
150. See id. at 219. 
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tice experience.151 Both cases revolved around an undercover death 
squad—a centerpiece of Fujimori’s national security apparatus.  


Fujimori won the 1990 presidential election as a political un-
known.152 Over the following years, with the help of his right hand ad-
visor Vladimir Montesinos, he took carefully calculated steps to gain 
steadily almost absolute executive power, justifying his newfound au-
thority under the guise of fighting terrorism.153 The previous administra-
tion of Alan García (1985-90) left a country devastated by both eco-
nomic collapse154 and a ten-year internal armed conflict with insurgent 
groups including the Communist Party of Peru-Shining Path (PCP-
SL).155 Fujimori capitalized on the deep unease and fear that saturated 
Peruvian society as a result of these circumstances by taking drastic 
measures to promote his free market economic plan and clamp down on 
political opponents.156 With the support of the armed forces, Fujimori 
conducted an autogolpe (self-coup) on April 5, 1992, in which he shut 
down the bicameral Congress, dismantled the judiciary, and suspended 
the national constitution.157 To assure enforcement of his new authori-


                                                           
151. Barrios Altos Case, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 2(a) (Mar. 14, 2001); La 


Cantuta Case, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(18) (Nov. 29, 2006). For further 
discussion of these cases, see infra Part V.  


152. CATHERINE M. CONAGHAN, FUJIMORI’S PERU: DECEPTION IN THE PUBLIC SPHERE 15–
18 (2005) (giving a historical account of the 1990 Peruvian elections and Fujimori’s candidacy). 


153. SALLY BOWEN & JANE HOLLIGAN, EL ESPÍA IMPERFECTO: LA TELARAÑA SINIESTRA 


DE VLADIMIRO MONTESINOS (2003) (offering a full account of the political, often illegal, influ-
ence of Montesinos on Fujimori).  


154. See Eduardo Ferrero Costa, Peru’s Presidential Coup, 4 J. DEMOCRACY 28, 29 (1993) 
(describing how García’s policies led to spiraling foreign debt, an inflation rate that reached a rate 
of seven thousand percent and a gross national product drop of twelve percent). 


155. A few years later, the insurgent group Tupac Amaru Revolutionary Movement joined the 
internal armed conflict. For more background on Peru’s internal armed conflict, see generally 
GUSTAVO GORRITI, THE SHINING PATH: A HISTORY OF THE MILLENARIAN WAR IN PERU (Robin 
Kirk trans., Univ. N.C. Press 1999) (1990) (offering a journalist’s historical account of the strat-
egy, actions, and challenges of the state and rebels during the war); Orin Starn, Maoism in the 
Andes: The Communist Party of Peru-Shining Path and the Refusal of History, 27 J. LATIN AM. 
STUD. 399 (1995).  


156. See Jo-Marie Burt, “Quien habla es terrorista”: The Political Use of Fear in Fujimori’s 
Peru, 41 LATIN AM. RES. REV. 32, 47 (2006) [hereinafter Burt, Quien habla]; Jo-Marie Burt, 
State Making Against Democracy: The Case of Fujimori’s Peru, in POLITICS IN THE ANDES: 
IDENTITY, CONFLICT, REFORM 247, 255–57 (Jo-Marie Burt & Philip Mauceri eds., 2004) (de-
scribing the reconstitution of authoritarianism in response to political violence and high inflation 
in Peru). 


157. Maxwell A. Cameron, Latin American Autogolpes: Dangerous Undertows in the Third 
Wave of Democratization, 19 THIRD WORLD Q. 219, 224, 228–29 (1998) [hereinafter Cameron, 
Autogolpes]; Maxwell A. Cameron, Self-Coups: Peru, Guatemala, and Russia, 9 J. DEMOCRACY 


125, 127 (1998) [hereinafter Cameron, Self-Coups]. See generally CHARLES D. KENNEY, 
FUJIMORI’S COUP AND THE BREAKDOWN OF DEMOCRACY IN LATIN AMERICA (2004) (providing 
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tarian regime, he hand picked General Nicolás De Bari Hermoza-Ríos 
to be the Commander General of the Army and Head of the Joint Com-
mand158 and gave the executive branch direct control over the Servicio 
de Inteligencia Nacional (SIN) by appointing Montesinos as its de facto 
executive chief.159 SIN, in turn, created the death squad called El Grupo 
Colina (Colina).160  


Colina consisted of thirty-two men and six women and worked clan-
destinely in collaboration with the Intelligence Services of the Armed 
Forces (SIE) under the direction of Army Majors Santiago Martín Rivas 
and Carlos Eliseo Pichilingüe-Guevara.161 This clandestine group was 
formed to carry out “a State policy consisting in the identification, con-
trol and elimination of those persons suspected of belonging to insur-
gent groups or who [were] opposed to the government of former Presi-
dent Alberto Fujimori. It operated through the implementation of 
systematic indiscriminate extra-legal executions, selective killings, 
forced disappearances and tortures.”162 Although the leader of Shining 
Path was captured on September 12, 1992, and the insurgent movement 
and violence declined, Colina continued to operate under the justifica-


                                                                                                                                      
a comprehensive analysis of Fujimori’s self-coup).  


158. See Cameron, Autogolpes, supra note 157, at 236.  
159. General Julio Salazar-Monroe was SIN’s official director. Until this time, the SIN had 


withered under civilian rule and was a small, underfunded organization. Fujimori reinvigorated 
the office and it grew to employ thousands of agents and became “an indispensable part of the 
government’s political machine and an instrument for isolating, discrediting, and spying on oppo-
nents.” Roger Atwood, Democratic Dictators: Authoritarian Politics in Peru from Leguía to Fu-
jimori, 21 SAIS REV. INT’L AFF. 155, 171 (2001). The power of the intelligence services was also 
increased by the appointment of Nélida Colán as attorney general. Colán “did little to defend citi-
zens’ rights” in the wake of major abuses by the intelligence services and removed several judges 
who displayed an independent streak. Cameron, Self-Coups, supra note 157, at 130. 


160. See Cameron, Self-Coups, supra note 157, at 127. 
161. EFRAÍN RÚA, EL CRIMEN DE LA CANTUTA: LA DESAPARICIÓN Y MUERTE DE UN 


PROFESOR Y NUEVE ESTUDIANTES QUE ESTREMECIÓ AL PAÍS 119–20, 130 (2005). 
162. La Cantuta Case, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(18) (Nov. 29, 2006). 


The IACtHR also referred to the findings of the Peruvian TRC: “The so-called ‘Colina Group,’ 
composed of members of the Army, is probably one of the groups specialized in forced disap-
pearances and arbitrary executions most widely known . . . . In 1991, top military and political 
authorities ordered the officers of the intelligence operations division (AIO) belonging to the Ser-
vicio de Inteligencia del Ejército (SIE) (Army Intelligence Service) to create a squad reporting to 
the structure of the Dirección de Inteligencia del Ejército Peruano (DINTE), which was then 
known as ‘Colina Detachment.’ This group was in charge of operations especially designed to 
eliminate alleged subversives, sympathizers or collaborators of subversive organizations.” Id.  
¶ 80(18) n.25 (quoting 6 COMISIÓN DE LA VERDAD Y RECONCILIACION [TRUTH & 


RECONCILIATION COMMISSION], INFORME FINAL [FINAL REPORT] 154 (2003) (Peru), available 
at http://www.cverdad.org.pe/ifinal/pdf/TOMO%20VI/SECCION%20CUARTA-Crimenes%20y 
%20violaciones%20DDHH/FINAL-GOSTO/1.3.%20EJECUCIONES%20ARBITRARIAS.pdf). 
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tion of heightened national security due to alleged terrorism.163 As Pe-
ru’s “political police,” the death squad would go on to carry out some of 
Peru’s most notorious massacres, including those at Barrios Altos and 
La Cantuta.164 


B. The Massacres of Barrios Altos and La Cantuta 


Peruvian journalist and author Efraín Rúa describes the Barrios Altos 
massacre as Colina’s “consecrating act”—one that would be a rite of 
passage for a small group of army officers who would go on to conduct 
some of Peru’s most ruthless tragedies.165 This nefarious story began on 
November 3, 1991, when neighbors of the poor Lima neighborhood of 
Barrios Altos held a pollada (fundraiser) to help replace faulty drains 
and piping that were making their children sick.166 Around 11:30 p.m., 
two vehicles with sirens pulled up to the dwelling and six armed, 
masked men descended upon the party.167 For the next few minutes, the 
men fired with silencers on the crowd, killing fifteen people, including 
an eight-year-old child who had run to his father’s aid pleading for the 
killers to have mercy.168 Four other people were seriously wounded, in-
cluding one man who was paralyzed after being hit with twenty-seven 
bullets.169 Information came forward that the Barrios Altos massacre 
was conducted by a government affiliated death squad as part of an anti-
terrorism campaign.170 On November 27, 1991, the Peruvian Congress 
created a committee to investigate the Barrios Altos massacre, but its 
efforts were thwarted by Fujimori’s self-coup that dissolved Congress in 


                                                           
163. See Audrey Kurth Cronin, How al-Qaida Ends: The Decline and Demise of Terrorist 


Groups, INT’L SECURITY, Summer 2006, at 7, 20 (arguing that the capture of Abimael Guzman 
led to the demise of Shining Path). 


164. Burt, Quien habla, supra note 156, at 47–48. Colina was named after José Pablo Colina 
Gaige, a secret intelligence agent who had infiltrated PCP-SL and was killed in a “friendly fire” 
incident in 1984 by a state agent who had been ordered not to bring back detainees. RÚA, supra 
note 161, at 129. 


165. RÚA, supra note 161, at 129. 
166. Id. at 123. 
167. Barrios Altos Case, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 2(a) (Mar. 14, 2001). It 


was eventually revealed that the trucks had belonged to Fujimori’s brother and the Vice-Minister 
of the Interior who later reported the trucks stolen. RÚA, supra note 161, at 127. 


168. Barrios Altos, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 2(b); RÚA, supra note 161, at 
125. 


169. Barrios Altos, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 2(b); RÚA, supra note 161, at 
125. 


170. Barrios Altos, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 2(d).  
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April 1992.171 The issue of justice for Barrios Altos would not be revis-
ited for another three years. 


The next notorious act attributed to Colina allegedly occurred as re-
venge for one of Lima’s worst acts of terrorism. On July 16, 1992, one 
hundred days after Fujimori’s self-coup, two young men pulled a car up 
to a plaza in the center of the urban town Miraflores, one of the upper 
class boroughs of Lima. A security guard shot at them as they fled the 
scene. Seconds later, the trucks they had been driving exploded, de-
stroying the surrounding Tarata apartment building, killing twenty-two 
people and seriously injuring two hundred more.172 The next day, SIN 
received information that the fleeing culprits arrived bleeding at La 
Cantuta, formally known as the Universidad Enrique Guzmán y 
Valle.173 Already, Peruvian universities suffered great tension because 
they were suspected of serving as feeding ground for new PCP-SL re-
cruits, and as a result military stations had been installed on many 
school grounds including La Cantuta.174  


On the day after the Tarata bombing, Colina members arrived at La 
Cantuta in the early morning hours, passing with the permission of the 
soldiers guarding the front entrance.175 They barged into the dorms, 
pulled sleeping students from their beds, hit and threatened them, took 
some into the yard, and eventually loaded nine of them into their 
trucks.176 They also took Professor Hugo Muñoz-Sanchez from his 
home in a hood, locking his wife and little boy in the bathroom.177 The 


                                                           
171. Id. ¶ 2(f). 
172. RÚA, supra note 161, at 159. 
173. Id. at 163. 
174. The government had authorized the entry of the security forces to the universities 


through Decree-Law No. 726 of November 8, 1991. La Cantuta Case, 2007 Inter-Am. Ct. H.R. 
(ser. C) No. 162, ¶ 80(10) (Nov. 29, 2006). The IACtHR referred to the Peruvian TRC’s account 
of this situation: “At the beginning of 1991, the local TV released a video of a political-cultural 
ceremony held at ‘La Cantuta’ University that allowed speculating about the level of control that 
‘Sendero Luminoso’ (Shinning Path [sic]) had in the University. On May 21, 1991, former Presi-
dent Alberto Fujimori visited the university causing the violent reaction of students that forced 
him to leave the campus, humiliated. The following day, military troops took control of the Uni-
versidad Mayor de San Marcos and of ‘La Cantuta’ University, and 56 students were arrested. 
Among them there were three of the nine students that were subsequently subjected to extra-legal 
execution.” Id. (quoting 7 COMISIÓN DE LA VERDAD Y RECONCILIACION [TRUTH & 


RECONCILIATION COMMISSION], supra note 162, at 234, available at http://www.cverdad.org.pe/ 
ifinal/pdf/TOMO%20VII/Casos%20Ilustrativos-UIE/2.22.%20LA%20CANTUTA.pdf).  


175. See La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(12). 
176. The abducted students were: Juan Mariños-Figueroa, Bertila Lozano-Torres, Roberto 


Teodoro-Espinoza, Marcelino Rosales-Cárdenas, Felipe Flores-Chipana, Luis Enrique Ortiz-
Perea, Armando Amaro-Cóndor, Heráclides Pablo-Meza, and Dora Oyague-Fierro. Id. ¶ 80(15).  


177. RÚA, supra note 161, at 18. 
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nine students and Professor Muñoz-Sanchez were driven to a nearby ar-
id stretch of land in the district of Cieneguilla called the “boca del diab-
lo” (devil’s mouth),178 where they were executed by shots to the back of 
the head and then buried.179 Some days later, Colina agents returned to 
burn and rebury the bodies in a new common grave in Huachipa.180  


Over the following days and weeks, the families of the nine missing 
students and one professor began to learn of the event through friends, 
family, and newspaper headlines, starting a search for justice that con-
tinues today.181 The families visited police stations, military barracks, 
and local municipalities, all of which denied knowledge of the events at 
La Cantuta. Antonia Pérez-Velásquez de Muñoz, wife of Hugo Muñoz-
Sanchez, said it was as if “he had vanished off the face of the earth.”182 
They were not deterred by death threats or the resistance of people who 
suspected their loved ones of being terrorists.183 The families, as well as 
the dean of La Cantuta, eventually filed three habeas corpus petitions, 
all of which were dismissed as groundless. The military, including Luis 
Salazar-Monroe and General Nicolás de Bari Hermoza-Ríos, denied 
knowledge of the attack and refused to provide information citing “na-
tional security reasons.”184 The families also filed criminal complaints 
in July and August of 1992.185  


On April 2, 1993, while the families unsuccessfully sought a legal 
remedy, Henry Pease-García, a progressive Peruvian Congressman, re-
ceived an anonymous document from an army faction calling itself the 
“León Dormido” (Sleeping Lion) identifying the masterminds of the La 
Cantuta disappearances.186 A congressional committee was formed to 
further investigate the case, but it faced considerable obstacles, includ-
ing the military’s refusal to testify. Even when General Hermoza-Ríos 
eventually appeared before the committee on April 20, 1993, he denied 
that the army participated in the disappearances and, upon leaving, read 
a statement to the press accusing the congressional members of working 
“in collusion with the terrorists” and participating in “the orchestration 


                                                           
178. Id.  
179. Id. at 169–74. 
180. See La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶¶ 80(16), (31). 
181. See id. ¶¶ 60(a)–(g), 61 (providing the testimonies of next of kin). 
182. Id. ¶ 61(c). 
183. See id. ¶ 60. 
184. Id. ¶ 80(20)(ii)–(iii); see also RÚA, supra note 161, at 185–86. 
185. La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(20). Antonia Pérez-


Velásquez de Muñoz reported the disappearance of her husband to the Provincial Criminal Prose-
cutor´s Office of the Tenth Prosecutor´s Office on July 21, 1992. Id. ¶ 80(21). 


186. Id. ¶ 80(25).  
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of a well-thought and planned campaign to impair the prestige and hon-
or of the Peruvian Army.”187 The next day, military tanks circulated 
throughout the capital city of Lima and stationed near the Congress 
building. General Hermoza-Ríos issued more statements regarding the 
“false” accusations constituting a systematic campaign to undermine the 
military’s ability to fight terrorism and forbade any officer from cooper-
ating with the committee.188  


In May 1993, Peruvian General Rodolfo Robles Espinoza, Com-
mander General of the Third Military Region, publicly declared that he 
had reliable information that Colina was responsible for the La Cantuta 
murders, an act that forced him to go into exile in Argentina after thirty-
seven years of service.189 Soon after, in July 1993, journalists of the lo-
cal newspaper Sí received a hand-drawn map that claimed to point to the 
buried bodies of the La Cantuta victims and a note that provided minute 
details of the clandestine graves.190 This clue led to the discovery of the 
hidden graves and, under the supervision of prosecutor Victor Cubas-
Villanueva, the recovery of burned bones and clothing, all recognized 
by the next of kin in attendance.191 Keys were also found which opened 
the dormitory locker of one of the murdered students and the front door 
of another. This breakthrough led Congresswomen Gloria Helfer, who 
also worked on the special congressional committee, to remark: “The 
dead are talking, and they are saying the perpetrators are free and they 
are demanding justice.”192  


C. The Pressure to Prosecute and the Battle of Jurisdiction 


In the quest to obtain justice through the courts, the families and their 
allies found the jurisdictional conflict between ordinary civilian criminal 
courts and military courts to be their greatest obstacle. For example, the 
Peruvian Attorney General ordered prosecutors to begin investigations 
into the murders on August 6, 1992.193 The prosecutor’s office declined 
                                                           


187. Id. ¶ 80(27); see also RÚA, supra note 161, at 205. 
188. This military stand off finally came to a halt through international pressures, and De-


fense Minister Víctor Malca eventually brought the bravado display to a halt, but by then General 
Hermoza-Ríos had ordered a freeze on any testimony before the congressional committee. RÚA, 
supra note 161, at 206–12. 


189. La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(17); RÚA, supra note 161, at 
211–12. 


190. La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(30); RÚA, supra note 161, at 
228. 


191. La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶¶ 80(30)–(31). 
192. RÚA, supra note 161, at 238 (author’s translation). 
193. La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(23). 
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jurisdiction, however, because the same facts were already being re-
viewed by the War Chamber of the Supreme Council of Military Justice 
(SCMJ), a decision eventually affirmed on appeal.194 Other ongoing 
challenges included reluctant or uncooperative civil judges and the po-
litical harassment and replacement of prosecutors.195 The military inves-
tigation opened in April 1993, but did not progress until the discovery 
of the clandestine graves, at which point the SCMJ Investigation Board 
admitted the complaint filed by the War Chamber Prosecutor.196  


Rightly suspecting that the military’s co-option of the criminal inves-
tigations was a subterfuge to halt justice, the families persisted with 
their civil claims. On December 15, 1993, they filed criminal com-
plaints against Retired Army Captain Montesinos and Generals Her-
moza-Ríos, Luis Pérez-Documet, Julio Salazar-Monroe, and Juan 
Rivero-Lazo as the masterminds of the La Cantuta crimes.197 The same 
prosecutor who oversaw the exhumations of the clandestine graves, Cu-
bas-Villanueva, also filed a criminal complaint, which included officers 
named in the SCMJ investigation, with a court in Lima on December 
16, 1993.198 The Lima court started proceedings the next day. The 
SCMJ then immediately challenged the ordinary court’s jurisdiction.199 


But for international pressure, the search for justice may have contin-
ued in this endless circle. The international community, however, made 
La Cantuta a cause célèbre and posed it as the final test of Fujimori’s 
pledge of democracy and human rights after his self-coup.200 Rising to 
the occasion made sense for Fujimori given his upcoming bid for reelec-
tion and his political need to unfreeze millions of dollars in U.S. aid, 
which was conditioned on “a satisfactory resolution” of the La Cantuta 


                                                           
194. Id. ¶ 80(23). 
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196. La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(44). “On July 7, 1993, in 


Case No. 157-V-93, the SCMJ Investigation Board extended inquiry proceedings against Brigade 
General Juan Rivero-Lazo, Cavalry Colonel Federico Augusto Navarro-Pérez, Maj. Santiago En-
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197. Id. ¶ 80(45). 
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199. Id. ¶ 80(48). 
200. See James Brooke, Army Officers’ Trials to Test Democracy in Peru, N.Y. TIMES, Jan. 


12, 1994, at A3.  
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case.201 As would be later revealed later, he selected a group of officers 
to stand trial with the promise that they would later be pardoned and 
handsomely compensated for their sacrifice.202 But the jurisdiction 
question still awaited final resolution. In the new quest to showcase jus-
tice, the administration pushed for a conclusion. The Criminal Chamber 
of the Peruvian Supreme Court issued a decision on the matter on Feb-
ruary 3, 1994, but the decision was divided with two justices supporting 
the ordinary court jurisdiction and the other three supporting the mili-
tary courts.203 A vote of at least four was needed to approve jurisdiction.  


In quick response, the Fujimori-backed Congress presented a bill on 
February 8, 1994, proposing that a conflict of jurisdiction issue be re-
solved by simple majority and secret ballot. The law was designed to be 
retroactive, thus allowing the previous three affirmative votes to count. 
The bill was approved the same day and signed into law by Fujimori the 
next day.204 With the issue of jurisdiction now settled, the military trials 
proceeded on February 11, 1994.205 The trials resulted in acquittals for 
some of the defendants on the more serious charges.206 Five officers, 
however, were convicted on several major counts, including forced dis-
appearances, and received prison terms of fifteen to twenty years.207 On 
May 3, 1994, the SCMJ affirmed the decision.208 The SCMJ War 
Chambers started proceedings against the alleged “intellectual perpetra-
tors” of La Cantuta, including Army General Hermoza-Ríos, Brigade 
Army General Pérez-Documet, and Retired Army Captain Montesinos, 
on the grounds they committed serious crimes, including forced disap-
pearance, but ultimately decided to dismiss the case on August 15, 


                                                           
201. Id. Rúa reports that the trials were first announced in the New York Times and not local 
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COMMISSION], supra note 162, at 241–43, available at http://www.cverdad.org.pe/ifinal/pdf/ 
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203. La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(50).  
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206. See id. ¶ 80(54)(a)–(j). 
207. See id. ¶ 80(54)(i)–(j). 
208. See id. ¶ 80(55). 
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1994.209 The SCMJ Review Chamber affirmed this decision on August 
18, 1994, and closed the case permanently for lack of evidence.210  


Fujimori’s hope that these convictions would persuade critics that 
justice had been done was not borne out. As foreshadowed by Lourdes 
Flores, an oppositional member of Congress: “This process is not going 
to be considered closed because the competence of the military courts 
was defined through an unconstitutional law. Therefore, when democ-
racy is fully recovered, it is very probable that either the Supreme Court 
or even political pressure will reopen this case.”211 Her prediction would 
come true, although not for another six years, and only after Fujimori 
managed to erode further the rule of law.  


D. A New Presidential Term and Amnesty Laws 


Fujimori won reelection by a landslide in April 1995 despite accusa-
tions of corruption.212 Having seemingly laid to rest the scandal sur-
rounding Colina and securing his continuation in office, Fujimori ap-
peared to have guaranteed impunity. Any complacency, however, would 
soon be challenged by public prosecutor Ana Cecilia Magallanes, who 
opened criminal investigations in April 1995 against five army officials, 
including General Julio Salazar-Monroe, the head of the National Intel-
ligence Service, for the massacre at Barrios Altos,213 Judge Antonia Sa-
quicuray of the Sixteenth Criminal Court of Lima initiated a formal in-
vestigation on April 19, 1995, yet when she tried to summon the 
accused to take their statements, the SCMJ issued a resolution barring 
her request because it conflicted with the SCMJ’s jurisdiction.214 Re-
gardless, Judge Saquicuray pursued the investigation, and the military 
court filed a petition before the Supreme Court to resolve the jurisdic-
tional issue.215 


The Supreme Court never had a chance to deliberate on the issue, 
however, because Congress adopted Law No. 26,479 (the “Amnesty 
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the approval of high command. RÚA, supra note 161, at 264–65.  
210. La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(57).  
211. Nathaniel C. Nash, 9 Peruvian Military Men Are Sentenced in Killings, N.Y. TIMES, 


Feb. 22, 1994, at A6.  
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Law”) in the early morning hours of June 14, 1995.216 The next day the 
president immediately promulgated the law.217 The law granted amnesty 
to “all members of the security forces and civilians who had been ac-
cused, investigated, prosecuted or convicted, or who were carrying out 
prison sentences, for human rights violations.”218 The practical result 
was that the La Cantuta convictions were immediately annulled, the 
eight detained members of Colina were released, and all other human 
rights investigations, including the Barrios Altos case, were barred.219 
Despite this absolute ban on criminal investigations, Judge Saquicuray 
decided the next day that Article 1 of Law No. 26,479 was not applica-
ble to Barrios Altos because it violated the Constitution and Peru’s obli-
gations under the American Convention.220 The defense lawyers for the 
accused in Barrios Altos appealed.221 The Eleventh Criminal Chamber 
of the Lima Superior Court scheduled a hearing to review the law on Ju-
ly 3, 1995, but before the hearing could take place Congress adopted a 
second amnesty law which barred judicial review of Law No. 26,479 
and made its application obligatory.222 The law also extended immunity 
to all military, police, or civilian officials who might be the subject of 
indictments for human rights violations committed between 1980 and 
1995.223 In an about turn, the Eleventh Criminal Chamber of the Lima 
Superior Court overturned the lower court’s decision that the first am-
nesty law was unconstitutional and quashed the Barrios Altos investiga-
tion on July 14, 1995.224 It also declared that the court was barred from 
reviewing the law due to the principle of separation of powers and or-
dered an investigation of Judge Saquicuray.225 Eventually, the Tribunal 
Constitucional, Peru’s highest court, suggested in a 1997 opinion that 
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the amnesty laws were unconstitutional, but in subservience to the au-
thoritarian regime avoided issuing a final sentence on the matter and de-
clared that it lacked jurisdiction to hear the merits given that the second 
amnesty law barred judicial review.226  


On July 28, 1995, when Fujimori was sworn into office for the sec-
ond time, he asked for a minute of silence for all the victims, and then 
addressed the nation: “We must pacify our hearts, and forget the past 
and honor the memory of all of our deceased, because all of us, right or 
wrong, are Peruvians! The amnesty law is necessary to build peace, and 
so Peruvians must not look back but instead to the future.”227 


E. The Inter-American System of Human Rights and Fujimori’s 
Downfall 


Those who suffered under Fujimori’s regime were not ready to forget 
the experience so easily. Faced with domestic judicial remedies that 
were wholly inadequate, the victim-survivors began to take their claims 
to the IACHR with the help of human rights defenders. The human 
rights lawyers of the National Coordinator of Human Rights filed a peti-
tion against the government on June 30, 1995, for the issuance of the 
amnesty laws that obstructed a full and fair criminal investigation and 
trial of those responsible for the Barrios Altos massacre.228 At that time, 
a petition for the La Cantuta massacre was already pending with the 
IACHR pursuant to a filing made on July 30, 1992, by Gisela Ortiz-
Perea, Rosario Muñoz-Sánchez, Raida Cóndor, José Oyague, and Bi-
talia Barrueta de Pablo based on the same concern regarding the futility 
of internal remedies.229  


Indeed, a steady stream of petitions from Peruvians caught in Fuji-
mori’s Machiavellian web began to flow through the doors of the 
IACHR, especially as local human rights organizations began to use this 
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international forum to advance their local struggle.230 The IACHR, in 
turn, began to present the most emblematic of these cases to the conten-
tious jurisdiction of the IACtHR.231 Soon after Fujimori’s second elec-
tion, the IACtHR issued landmark decisions concerning many of the 
abusive trademarks of Fujimori’s regime, including forced disappear-
ances, prison massacres, and the arbitrary and unjust imprisonment of 
people under the state’s antiterrorist legislation.232  


Fujimori’s government came under heightened scrutiny as the deci-
sions signaled a clear condemnation of its policies and practices for fail-
ing to uphold the American Convention. As already noted, Fujimori’s 
government worried about the international community’s opinion, in 
particular that of the United States, and thus it could not so easily ignore 
the international court. Peru thus began to adhere reluctantly and only 
partially to the Court’s orders. After the Court began directly to question 
the government’s national security laws, however, Fujimori withdrew 
from the Court’s jurisdiction in July 1999, a decision declared invalid 
by the Court.233 This defiant act put Peru under greater international 
scrutiny and contributed to the cascade of events that would cause Fu-
jimori’s downfall shortly after his fraudulent 2000 reelection.234 
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IV. A NEW PARADIGM: PERU’S POLITICAL  
TRANSITION WITHOUT AMNESTY 


Soon after the 2000 Peruvian elections, Fujimori’s regime came to an 
abrupt end due to corruption scandals. Hundreds of videos were uncov-
ered showing Montesinos bribing the country’s powerful elites (includ-
ing those in media, business, and military), forcing Fujimori to call for 
new elections in which he pledged not to run.235 In November 2000, be-
fore those elections took place, Fujimori travelled to Japan, faxed his 
resignation, and proceeded to take refuge for five years despite Peru’s 
efforts to extradite him to stand trial for his abuses.236 In this sudden po-
litical clearing, Peru initiated a process of transitional justice to address 
the human and institutional damage caused by the conflict.  


In the same month that Fujimori became a fugitive, the transitional 
government led by Valentín Paniagua sought to legitimize itself by 
mending relations with the Inter-American System.237 The government 
began a massive sweep to prosecute the individuals caught in Montesi-
nos and Fujimori’s intricate corruption scheme, and, as part of this new 
intiative, brought charges against the Supreme Court justices who dis-
missed the La Cantuta case for personal cover up and criminal associa-
tion.238 Peru rejoined the contentious jurisdiction of the IACtHR and 
began to comply with its previous judgments.239 In February 2001, Peru 
sought to resolve a great number of the cases still being processed by 
the IACHR, including La Cantuta, through a “friendly settlement,” in 
which the state promised not only to pay reparations to the victims and 
next of kin, but also to initiate investigations.240 The transitional gov-
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ernment realized that, in addition to these cases, there were thousands 
more that could lead to new petitions. It thus sought a more comprehen-
sive and administrative means of addressing them, namely by way of a 
truth commission. 


In December 2001, the transitional government created the Inter-
Institutional Working Group, which ultimately led to the establishment 
of the TRC.241 The Inter-Institutional Working Group envisioned that 
the TRC would address “events attributable to State agents, events at-
tributable to individuals who acted with State agents’ consent, acquies-
cence or connivance, as well as those events that are attributable to sub-
versive groups,” a focus eventually included in the mandate approved 
by executive decree.242 In committing to criminal justice, however, the 
transitional government faced the immediate challenge of Fujimori’s 
1995 amnesty laws. If future prosecution remained impossible, the TRC 
might fail to meet the expectations of victims. Moreover, if the amnesty 
laws forbade all types of investigation, the TRC’s investigations could 
also be thwarted by Fujimori’s supporters and the military because they 
still enjoyed substantial power. Aware that a domestic solution would 
be not be feasible in the short term, Peru looked to the Inter-American 
System for a resolution. 


A. Where the International Meets the National 


Recalling the failed attempt to defeat amnesty laws in South Africa, 
John Dugard points out that where national legal remedies proved in-
                                                                                                                                      
Annual Report of The Inter-American Commission on Human Rights, 
OEA/Ser.G/CP/Doc.3612/02, at 21–22 (May 23, 2002), available at http://scm.oas.org/ 
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adequate, human rights advocates in South Africa did not have recourse 
to international legal bodies in the way their counterparts in Latin 
America did as a result of those countries’ membership in the Inter-
American System.243 Indeed, despite the state practice in Latin America 
of implementing amnesties, the Inter-American System consistently 
condemned this trend.244 Before the fall of Fujimori’s regime, the 
IACHR had an opportunity to deliberate on the Barrios Altos case and 
evidenced its consistent condemnation of amnesties. It adopted Report 
No. 28/00 after Peru failed to reach a friendly settlement, recommend-
ing that the state 


annul any domestic, legislative or any other measure aimed at 
preventing the investigation, prosecution and punishment of 
those responsible for the assassinations and injuries resulting 
from the events known as the “Barrios Altos” operation. To this 
end, the State of Peru should abrogate Amnesty Laws Nos. 
26,479 and 26,492.245 


It further recommended that the state 


conduct a serious, impartial and effective investigation into the 
facts, in order to identify those responsible for the assassinations 
and injuries in this case, and continue with the judicial prosecu-
tion of Julio Salazar Monroe, Santiago Martín Rivas, Nelson 
Carbajal García, Juan Sosa Saavedra and Hugo Coral Goyco-
chea, and punish those responsible for these grave crimes, 
through the corresponding criminal procedure, in accordance 
with the law.246  


Peru, however, refused to follow the recommendations and explained 
in a communication on May 9, 2000, that the amnesty laws were excep-
tional measures in response to terrorist violence, relying on the Peruvian 
Constitutional Court’s ruling.247 With no other recourse, the IACHR de-
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cided to submit the case to the IACtHR on May 10, 2000, despite Peru’s 
alleged withdrawal from the Court’s contentious jurisdiction.248 In re-
sponse to the Court’s proceedings, representatives of the Peruvian Em-
bassy in Costa Rica communicated with the Court’s Secretariat on Au-
gust 24, 2000, reminding the Court of Peru’s withdrawal.249  


Peru concluded that the immediate effect of this withdrawal upon de-
posit was that the IACtHR no longer had competence to hear an applica-
tion against Peru due to lack of jurisdiction.250 The Court responded by 
reminding Peru that the Court had already rejected the withdrawal in the 
Ivcher Bronstein and Constitutional Court cases,251 and that in its opin-
ion the “attitude of the State of Peru constitutes a clear failure to comply 
with Article 68(1) of the Convention, and also a violation of the basic 
principle pacta sunt servanda.” 252 The case remained in limbo until Fu-
jimori’s regime fell, and Peru reinstated its recognition of the Court’s 
contentious jurisdiction on January 23, 2001. This permitted the Barrios 
Altos case, and others, to go forward. In fact, with the time pressure of 
the TRC’s pending formation, the Peruvian government sought to expe-
dite the case and persuaded the Inter-American Commission to press the 
Court to speed its decision despite its fears that the IACtHR might de-
part from the Commission’s own evolving jurisprudence against amnes-
ties.253  


B. The Barrios Altos Decision 


The IACtHR convened a public hearing on March 14, 2001, to hear 
the merits of the Barrios Altos case, during which Peru explained: 


[T]he Government’s strategy in the area of human rights is based 
on recognizing responsibilities, but, above all, on proposing inte-
grated procedures for attending to the victims based on three 
fundamental elements: the right to truth, the right to justice and 
the right to obtain fair reparation.  
  . . . . 
  . . . [With regard to the] Barrios Altos case . . . substantial 
measures have been taken to ensure that criminal justice will 
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make a prompt decision on this case. However, we are faced with 
. . . an obstacle, . . . we refer to the amnesty laws. The amnesty 
laws . . . directly entailed a violation of the right of all victims to 
obtain not only justice but also truth. . . . Consequently, the Gov-
ernment of Peru has suggested to the original petitioners, that is, 
the National Human Rights Coordinator, the possibility of ad-
vancing with friendly settlements, which entail effective solu-
tions to this procedural obstacle . . . .254 


Peru, then, set the tone of its transitional justice project to include 
criminal justice. It proposed, among other things, a “preliminary agen-
da” based on the following three points: “identification of mechanisms 
to fully clarify the facts on which the petition was based, including iden-
tification of the masterminds and perpetrators of the crime, the viability 
of criminal and administrative punishments for all those found respon-
sible, and specific proposals and agreements on matters relating to repa-
rations.”255  


The state, perhaps betraying its own newfound eagerness to annul the 
previous government’s “mechanisms of impunity,” suggested “the par-
ties should request the Inter-American Court to deliver the judgment on 
the merits immediately, establishing the international responsibility as 
determined by the Court and taking into account the brief on acquies-
cence that had been submitted.”256 The IACHR, in turn, emphasized that 
the Court had  


a special opportunity, a truly historic opportunity, to advance in-
ternational human rights law, based on measures under domestic 
law that contribute to combat impunity, which is one of the evils 
of our hemisphere, to which this Court and . . . the Commission 
have accorded fundamental importance. I believe that this atti-
tude of the Government of Peru gives us the opportunity to asso-
ciate ourselves with the people of Peru, their Government and 
their civil society, to find creative solutions, which may subse-
quently be emulated and imitated throughout the hemisphere and 
beyond it.257 


The Commission continued by pointing out that the case is “very se-
rious and very sad,” because not only did the state act “unlawfully and 
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clandestinely,” but it also deliberately imposed “legislative and judicial 
mechanisms to prevent the facts [surrounding the gruesome events at 
Barrios Altos] from being known.”258 With the fortuitous change of 
conditions, the Commission characterized the circumstances as “ripe” 
for an international pronouncement that would provide Peru with an in-
strument “to destroy and remove the remaining obstacles in order to 
combat impunity in Peru.”259 


One could sense the earnest desire of the IACHR to have the Court 
back the Commission’s own growing jurisprudence on the issue that did 
not enjoy the same binding effect as decisions of the Court. The gamble 
paid off, though, and that same day the Court issued its judgment stating 
that the self-amnesty laws were invalid.260 The decision came a mere 
month before Peru’s transitional government concluded its negotiations 
regarding the TRC’s mandate.  


C. The IACtHR’s Ruling and Interpretation 


The IACtHR did not have much to deliberate on after the state acqui-
esced to the claims of the petitioners, which meant the Court, pursuant 
to Article 52(2), only needed to decide the acceptability of this admis-
sion of responsibility.261 It began with the question of whether Peru’s 
amnesty laws were compatible with the American Convention on Hu-
man Rights, and concluded with the now frequently cited opinion: 


This Court considers that all amnesty provisions, provisions on 
prescription and the establishment of measures designed to elim-
inate responsibility are inadmissible, because they are intended to 
prevent the investigation and punishment of those responsible for 
serious human rights violations such as torture, extrajudicial, 
summary or arbitrary execution and forced disappearance, all of 
them prohibited because they violate non-derogable rights recog-
nized by international human rights law.262 


The Court explained that the amnesty laws prevented survivors and 
victims’ families from exercising their right to be heard by a judge, to 
receive judicial protection, and to obtain the investigation, capture, 
prosecution, and conviction of those responsible for the violations, as 
protected by Articles 8(1), 25, and 1(1) of the American Convention re-
                                                           


258. Id.  
259. Id.  
260. Id. ¶¶ 43–44. 
261. Id. ¶ 37.  
262. Id. ¶ 41.  
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spectively.263 It further held that those rights should be read together 
with Articles 1(1) and 2 of the American Convention, which oblige 
State Parties to “take all measures to ensure that no one is deprived of 
judicial protection and the exercise of the right to a simple and effective 
recourse . . . .”264 Furthermore, the Court clarified that the amnesty laws 
also contravene the obligation to adapt internal legislation to interna-
tional human rights obligations, as embodied in Article 2 of the Ameri-
can Convention.265 In this way, the Court held that “[s]elf-amnesty laws 
. . . are manifestly incompatible with the aims and spirit of the Conven-
tion . . . because [this type of law] obstructs the investigation and access 
to justice and prevents the victims and their next of kin from knowing 
the truth and receiving the corresponding reparation.”266 The laws thus 
“lack legal effect.”267 


The Court turned lastly to the right to truth. The Court agreed with 
the IACHR that the right to truth is based on Articles 8 and 25 of the 
Convention:  


[T]he right to the truth is subsumed in the right of the victim or 
his next of kin to obtain clarification of the events that violated 
human rights and the corresponding responsibilities from the 
competent organs of the State, through the investigation and 
prosecution that are established in Articles 8 and 25 of the Con-
vention.268  


The IACHR had also argued that the right to truth was supported by Ar-
ticle 13(1), which provides the right to information, but the Court rested 
its opinion solely on Articles 8 and 25.269 Arguably, the Court’s ruling 
contributes to the idea that truth and justice are not incompatible, but on 
the contrary inextricably linked. Its decision stands for the proposition 
that in a transitional justice framework, prosecutions become another 
indispensable tool for reaching the truth, a task formerly delegated to 
truth commissions alone. 


While the Barrios Altos decision signaled a clear victory for both the 
transitional government and the IACHR, it was unclear whether the de-
cision offered a general pronouncement or was only specific to the in-


                                                           
263. Id. ¶ 42.  
264. Id. ¶ 43.  
265. See id.  
266. Id. ¶ 43.  
267. Id. ¶ 44. 
268. Id. ¶¶ 45–48.  
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vestigation in the Barrios Altos case. Several months after the decision, 
the IACHR, at the request of Peru, filed for a clarification of the “mean-
ing and scope” of operative paragraph 4 of the Barrios Altos judgment 
in which the Court declared that “Amnesty Laws No. 26479 and No. 
26492 are incompatible with the American Convention on Human 
Rights and, consequently, lack legal effect.”270 The resulting interpreta-
tion confirmed that “the effects of the decision in the judgment on the 
merits of the Barrios Altos Cases are general in nature.”271 The Court 
issued its judgment on September 3, 2001, just days before the TRC was 
scheduled to open its doors for operation, thus providing the TRC a 
green light not only to initiate its own investigations, but also to col-
laborate with the Attorney General’s office in bringing charges against 
specific perpetrators.272  


V. INTERPRETING BARRIOS ALTOS: A BAR TO  
AMNESTY FOR HUMAN RIGHTS VIOLATIONS  


Curiously, despite its potentially sweeping effect on the legitimacy of 
amnesties in political transitions, the IACtHR’s Barrios Altos decision 
has thus far received scant attention from academics, whether from the 
field of transitional justice or international criminal law. This Part de-
scribes the ways in which the Barrios Altos decision has so far been nar-
rowly interpreted and responds with a counteranalysis, including an ex-
amination of subsequent IACtHR decisions, which suggests a much 
broader reading of this landmark decision. In particular, this Part argues 
that Barrios Altos: (1) applies to all amnesties and not just self-


                                                           
270. Barrios Altos Case, Interpretation of the Judgment of the Merits, 2002 Inter-Am. Ct. 


H.R. (ser. C) No. 83, ¶¶ 8, 16 (Sept. 3, 2001).  
271. Id. ¶ 18. The IACHR, in its arguments on the matter, rightly pointed out that the Court 


already made this clear in paragraph 44 of its decision on the merits. Id. ¶ 14. There, the Court 
had pronounced: “Owing to the manifest incompatibility of self-amnesty laws and the American 
Convention on Human Rights, the said laws lack legal effect and may not continue to obstruct the 
investigation of the grounds on which this case is based or the identification and punishment of 
those responsible, nor can they have the same or a similar impact with regard to other cases that 
have occurred in Peru, where the rights established in the American Convention have been vio-
lated.” Barrios Altos, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 44. The request for clarification 
may thus seem odd, except it could be understood as a desire to preempt any future debate on the 
matter. Arguably, it also permitted the Court to suggest that any amnesty law would be found in-
compatible, as is discussed in this Section.  


272. In its final report, the TRC acknowledged the important precedent established by the 
Court. See HATUN WILLAKUY, VERSIÓN ABREVIADA DEL INFORME FINAL DE LA COMISIÓN DE 


LA VERDAD Y RECONCILIACIÓN [SUMMARY VERSION OF THE FINAL REPORT OF THE TRUTH & 


RECONCILIATION COMMISSION] 31–32 (2003) (Peru).  
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amnesties; (2) requires that criminal investigations not be substituted for 
other types of noncriminal investigations; and (3) applies to all serious 
human rights violations and not only crimes against humanity.  


A. Not Limited Only to Self-Amnesty Laws 


One reason for the narrow reading of the Barrios Altos decision may 
relate to the possible interpretation of the holding as applying only to 
“self-amnesties.”273 A strict reading of the word “self” would imply that 
the Court’s ruling applies only to those laws adopted by the same gov-
ernment seeking immunity from criminal prosecution. This narrow in-
terpretation would mean that amnesties promulgated by subsequent 
governments, especially if part of an internal peace negotiation process 
or transitional justice scheme, would be permissible. In addition, it 
would support the restorative justice view of the truth v. justice debate, 
which argues that alternative investigatory methods such as truth com-
missions fulfill the state’s obligation to “ensure” a victim’s human right 
to justice. Scharf adopted this position in 1996, prior to the 2001 Bar-
rios Altos decision, but nevertheless set the distinction between “self” 
and all other amnesties that would later be applied to Barrios Altos.274  


A close reading of both the Judgment on the Merits and the subse-
quent Interpretation of the Judgment, however, suggests a much broader 
interpretation that prohibits all amnesties, not just self-amnesties. This 
broader interpretation can be reached by reading the majority opinion 
together with the concurring opinions of both Judge A.A. Cançado 
Trindade, former president of the Court, and Judge Sergio García 
Ramírez, the Court’s current president. Judge Cançado Trindade, in a 


                                                           
273. Barrios Altos, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶¶ 42–44 (emphasis added). 


While the court does not consistently use this term, it does appear in selected paragraphs in its 
decision on the merits. See, e.g., id. For a discussion of the different types of amnesties, see 
Young, supra note 4, at 216 (explaining that the three types include “self amnesty, amnesties 
granted to end political or military conflict, and amnesty in exchange for facts and information 
surrounding specific crimes”).  


274. See Scharf, supra note 105, at 61 (“[I]t is likely that the . . . Inter-American Court of 
Human Rights would . . . agree that measures short of prosecution . . . would be adequate to dis-
charge the duty to ensure human rights.”). Scharf repeated this argument in 2006, yet did not 
mention Barrios Altos or the subsequent rulings of the IACtHR that reinforce the general obliga-
tion to pursue criminal trials for human rights violations that do not necessarily fall within the 
strict criteria of being a crime found in a treaty. See Scharf, supra note 103, at 358. This limited 
interpretation is also adopted by Elizabeth Evenson. See Elizabeth M. Evenson, Note, Truth and 
Justice in Sierra Leone: Coordination Between Commission and Court, 104 COLUM. L. REV. 730, 
750 n.127 (2004) (interpreting Barrios Altos as applicable only to “self-amnesty” laws). 
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concurring opinion longer than the majority’s, elaborates his view that 
the Barrios Altos case represents  


a new and great qualitative step forward in its case-law, to the ef-
fect of seeking to overcome an obstacle which the international 
organs of supervision of human rights have not yet succeeded to 
surpass: the impunity, with the resulting erosion of the confi-
dence of the population in public institutions. Moreover, they 
meet an expectation which in our days is truly universal. It may 
be recalled, in this respect, that the main document adopted by 
the II World Conference of Human Rights (1993) urged the 
States to “abrogate legislation leading to impunity for those re-
sponsible for grave violations of human rights . . . and prosecute 
such violations . . . .”275 


Significantly, Judge Cançado Trindade refers to a bedrock principle 
of international law: that domestic laws may not be used to avoid inter-
national obligations.276 He has also consistently written in other dissent-
ing and concurring opinions that international law trumps national do-
mestic law.277 This interpretation means that any type of immunity 
measure, including amnesties, made at any time to obstruct human 
rights prosecutions (which are now considered a state duty due to the 
Velásquez Rodríguez decision) would be invalid. 


Admittedly, Judge Cançado Trindade’s concurring opinion in Barrios 
Altos may only be read as his alone. However, the IACtHR adopted this 
same position in its subsequent interpretation of Barrios Altos—an in-
terpretation astutely requested by Peru. In its interpretation, the Court 
reiterated its position that the ruling on amnesties applies to all criminal 
cases arising out of Peru’s internal armed conflict, not just Barrios Al-
tos. The Court also referred to its case-law:  


                                                           
275. Barrios Altos, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 4 (Cançado Trindade, J., con-


curring) (quoting World Conference on Human Rights, June 14–25, 1993, Vienna Declaration 
and Programme of Action, ¶ 60, U.N. Doc. A/CONF.157/23 (July 12, 1993)) (referring to the crit-
icisms of the “ignored amnesties” of the past). 


276. Judge Cançado Trindade writes: “[These laws are] in flagrant incompatibility with the 
norms of protection of the International Law of Human Rights, bringing about violations de jure 
of the rights of the human person. The corpus juris of the International Law of Human Rights 
makes it clear that not everything that is lawful in the domestic legal order is so in the interna-
tional legal order, and even more forcefully when superior values (such as truth and justice) are at 
stake. In reality, what came to be called laws of amnesty, and particularly the perverse modality 
of the so-called laws of self-amnesty, even if they are considered laws under a given domestic 
legal order, are not so in the ambit of the International Law of Human Rights.” Id. ¶ 6. 


277. Id. ¶¶ 7–9. 
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[T]he general obligation of the State, established in Article 2 of 
the Convention, includes the adoption of measures to suppress 
laws and practices of any kind that imply a violation of the guar-
antees established in the Convention, and also the adoption of 
laws and the implementation of practices leading to the effective 
observance of the said guarantees. 
  . . . . 
  . . . In international law, customary law establishes that a 
State which has ratified a human rights treaty must introduce the 
necessary modifications to its domestic law to ensure the proper 
compliance with the obligations it has assumed. This law is uni-
versally accepted and is supported by jurisprudence. The Ameri-
can Convention establishes the general obligation of each State 
Party to adapt its domestic law to the provisions of this Conven-
tion, in order to guarantee the rights that it embodies. This gen-
eral obligation of the State Party implies that the measures of 
domestic law must be effective (the principle of effet utile). This 
means that the State must adopt all measures so that the provi-
sions of the Convention are effectively fulfilled in its domestic 
legal system, as Article 2 of the Convention requires. Such 
measures are only effective when the State adjusts its actions to 
the Convention’s rules on protection.278 


The Court’s subsequent interpretation of its own decision in Barrios 
Altos can be read to extend its ruling to all amnesties, not just self-
amnesties. This reading supports the other concurring opinion in Bar-
rios Altos made by Judge García Ramírez who, also adhering to his pre-
vious concurring opinions, notes that one can distinguish between self-
amnesty laws “promulgated by and for those in power,” and those  


that are the result of a peace process, have a democratic base and 
a reasonable scope, that preclude prosecution of acts or behaviors 
of members of rival factions, but leave open the possibility of 
punishment for the kind of very egregious acts that no faction ei-
ther approves or views as appropriate.279  


Significantly, he goes on to recognize “the advisability of encourag-
ing civic harmony through amnesty laws that contribute to re-


                                                           
278. Barrios Altos Case, Interpretation of the Judgment on the Merits, 2002 Inter-Am. Ct. 


H.R. (ser. C) No. 83, ¶ 17 (Sept. 3, 2001) (citations omitted). 
279. Barrios Altos, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 10 (García Ramírez, J., concu-
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establishing peace and opening new constructive stages in the life of a 
nation.”280 Nonetheless, he reiterates the opinion of the “growing sector 
of doctrine and also the Inter-American Court” that “such forgive and 
forget provisions ‘cannot be permitted to cover up the most severe hu-
man rights violations, violations that constitute an utter disregard for the 
dignity of the human being and are repugnant to the conscience of hu-
manity.’”281 Judge García Ramírez also refers to the principle embodied 
in Articles 1(1) and 2 of the Convention that states may not “invoke 
‘difficulties of a domestic nature’ to waive the obligation to investigate 
the facts that infringed the Convention and punish those who are found 
criminally responsible for them.”282 


If there is any question as to the actual reach of the Barrios Altos de-
cision, subsequent IACtHR rulings confirm the broader interpretation. 
For example, the Bulacio case reinforces the notion that domestic laws 
preventing prosecution of human rights violations, including amnesty 
laws, are barred.283 In Bulacio, Argentina acknowledged responsibility 
for the death of a minor and accepted that it had violated the right to life 
and humane treatment.284 Argentina also accepted responsibility for vio-
lating Articles 8 and 25 by failing to provide an effective remedy in the 
form of a prompt investigation and punishment of those responsible.285 
The IACtHR was left with the task of determining the appropriate repa-
rations, including the duty to investigate the human rights violation.286  


The IACtHR determined that the failure to investigate the case in Ar-
gentina had “been tolerated and allowed by the intervening judiciary 
bodies,” which acted as though their function was limited only to assur-
ing due process in the form of a guaranteed defense at a trial.287 In the 


                                                           
280. Id. ¶ 11. 
281. Id.  
282. Id. ¶ 12. 
283. Bulacio Case, 2004 Inter-Am. Ct. H.R. (ser. C) No. 100 (Sept. 18, 2004). This case in-


volved a complaint brought against the state of Argentina for the death of a seventeen-year-old 
boy who was detained during a general roundup of adolescents before a rock concert and later 
beaten up by police. Id. ¶ 3. See generally Basch, supra note 115, at 207–16 (discussing Bulacio 
and its implications for the duty to prosecute doctrine). 


284. See Bulacio, 2004 Inter-Am. Ct. H.R. (ser. C) No. 100, ¶¶ 25, 33.  
285. See id. ¶ 33. For instance, the case against one police officer was delayed for several 


years largely due to the fact that “defense counsel for the accused filed a large number of diverse 
legal questions and remedies (requests for postponement, challenges, incidental pleas, objections, 
motions on lack of jurisdiction, requests for annulment, among others), which have not allowed 
the proceedings to progress toward their natural culmination, which has given rise to a plea for 
extinguishment of the criminal action.” Bulacio, 2004 Inter-Am. Ct. H.R. (ser. C) No. 100, ¶ 113. 


286. See id. ¶¶ 34, 110. 
287. Id. ¶ 114. 
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domestic case, the defense counsel was allowed to use delaying tactics 
which stalled the trial for several years and ultimately gave rise to a plea 
for extinguishment of the criminal case.288 Relying on the Barrios Altos 
interpretation, the Court also held:  


[E]xtinguishment provisions or any other domestic legal obstacle 
that attempts to impede the investigation and punishment of 
those responsible for human rights violations are inadmissible. 
The Court deems that the general obligations enshrined in Arti-
cles 1(1) and 2 of the American Convention require that the 
States Party adopt timely provisions of all types for no one to be 
denied the right to judicial protection, enshrined in Article 25 of 
the American Convention.289 


The Court reiterated that Article 27 of the 1969 Vienna Convention 
on the Law of Treaties prohibits domestic legal rules, such as extin-
guishment provisions, from hindering the full application of decisions 
by international human rights bodies.290 According to the Court: “If that 
were not the case, the rights enshrined in the American Convention 
would be devoid of effective protection. This understanding of the 
Court is in accordance with the language and the spirit of the Conven-
tion, as well as the general principles of law.”291 The Court further ex-
plained that “a situation of grave impunity” existed in Argentina due to 
the fact that no one there had yet been convicted, despite the initiation 
of judicial proceedings nearly twelve years earlier.292 The Court charac-
terized “impunity” as 


the overall lack of investigation, pursuit, capture, trial and con-
viction of those responsible for violations of rights protected un-
der the American Convention, as the State has the obligation to 
combat said situation by all legal means within its power, as im-
punity fosters chronic recidivism of human rights violations and 
total defenselessness of the victims and of their next of kin.293  


The Court reaffirmed its view that domestic immunity measures such 
as amnesty would impede the state’s duty to investigate and punish per-
petrators of human rights violations in Moiwana Community v. Suri-
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289. Id. ¶ 116 (citations omitted). 
290. Id. ¶ 118. For a general discussion of the domestic law prohibition, see Henrard, supra 
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name in 2005.294 There, the Court emphasized that Suriname’s amnesty 
laws would deprive its people of the effective protections of the Ameri-
can Convention and ordered the laws to be repealed.295 


The Court reiterated the “domestic law” prohibition against amnes-
ties again in the La Cantuta decision in 2006. In that decision, the 
IACtHR said the Article 2 provision, which prohibits domestic laws 
from being used to avoid international legal obligations, “is universally 
valid and has been characterized in case law as an evident principle.”296 
As a result, states must adjust their internal domestic laws to guarantee 
the rights enshrined in the Convention, and these laws must be effective 
pursuant to the effet utile principle.297 While the Court in La Cantuta did 
not identify specific domestic measures that may require adjustment, it 
did offer two general measures which should be adopted: “(i) repealing 
rules and practices of any nature involving violations to the guarantees 
provided for in the Convention or disregarding the rights enshrined 
therein or hamper the exercise of such rights, and (ii) issuing rules and 
developing practices aimed at effectively observing said guarantees.”298 
Thus, these general guidelines, if applied to the case of amnesty laws 
would require their being repealed. 


B. Other Investigations Cannot Substitute for Criminal 
Investigations 


A narrow reading of the Barrios Altos decision might interpret it to 
apply only to blanket amnesties that prohibit all forms of investiga-
tion.299 Trumbull argues the Court may have left open the possibility 
that a state could satisfy its general obligation to afford accountability 
so long as it conducted some type of investigation, even if not pursuant 
to a criminal prosecution.300 He also indicates in a footnote that Peru did 


                                                           
294. Moiwana Community Case, 2006 Inter-Am. Ct. H.R. (ser. C) No. 124, ¶ 167 (June 15, 


2005). 
295. See id. ¶ 207. 
296. La Cantuta Case, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 170 (Nov. 29, 2006) (cita-


tion omitted). 
297. Id. ¶ 171 (citations omitted). 
298. Id. ¶ 172 (citations omitted). 
299. Trumbull, supra note 43, at 300–01 (suggesting that blanket amnesties that bar all inves-


tigations are not lawful and that states must provide some form of accountability for human rights 
atrocities). 


300. Id.; see also Richard J. Wilson & Jan Perlin, The Inter-American Human Rights System: 
Activities from Late 2000 Through October 2002, 18 AM. U. INT’L L. REV. 651, 657 (2003) (sug-
gesting that the Court’s holding may be interpreted to mean some form of investigation is neces-
sary). 
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eventually conduct investigations through the TRC in the absence of 
criminal prosecutions, and implies that the IACtHR approved of this ar-
rangement, supporting his view.301 


Trumbull’s interpretation may be refuted, though, by subsequent de-
cisions of the IACtHR. For example, the Court reiterated the general 
prohibition on amnesties in Cantoral-Huamaní and García-Santa Cruz 
in 2007, four years after the TRC published its final report in 2003. In 
its decision the Court wrote: 


The Court recalls that, when complying with its obligation to in-
vestigate and, if applicable, punish those responsible for the 
facts, the State must remove all the de facto and de jure obsta-
cles, that impede the proper investigation of the events, and use 
all available means to expedite the investigation and the respec-
tive proceedings in order to avoid a repetition of such serious 
acts as those examined in the instant case. The State may not in-
voke any law or provision of domestic law to exempt itself from 
the obligation to investigate and, if applicable, punish those re-
sponsible for the acts against Saúl Cantoral-Huamaní and Con-
suelo García-Santa Cruz. In particular, the Court recalls that the 
State may not apply amnesty laws, or provisions relating to pre-
scription, or other provisions that exclude responsibility, which 
prevent the investigation and punishment of those responsible.302  


Significantly, in the La Cantuta decision in 2006, the IACtHR rein-
forced the state’s duty to investigate and conduct criminal trials despite 
the fact that the Peruvian TRC had thoroughly investigated that case.303 
The Court thus does not accept the proposition that a truth commission 
investigation alone would satisfy the state’s duty to investigate human 
rights crimes. 


C. No Amnesties for Serious Human Rights Violations 


Currently, there are three categories of international crimes that have 
become accepted bars to amnesties: enumerated treaty crimes, crimes 
against humanity, and war crimes.304 The Barrios Altos decision, re-
flecting an already expanding legal framework, suggests a fourth possi-
                                                           


301. Trumbull, supra note 43, at 301 n.96 (quoting Wilson & Perlin, supra note 300, at 658–
59).  


302. Cantoral-Huamaní & García-Santa Cruz Case, 2008 Inter-Am. Ct. H.R. (ser. C) No. 167, 
¶ 190 (July 10, 2007). 


303. La Cantuta, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 157. 
304. See discussion supra notes 144–46. 
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ble bar to amnesties for crimes that arise out of human rights violations, 
but which do not constitute an already recognized treaty crime nor nec-
essarily rise to the level of crimes against humanity or war crimes. In 
this way, a serious violation that is not necessarily genocide nor torture 
and that did not occur during war and that was not part of a general and 
systematic pattern of human rights abuses would still trigger a state duty 
to prosecute, and thus bar immunity measures such as amnesties.305 


In his concurring opinion, Judge Cançado Trindade also raised this 
issue, insisting that states have an international obligation to protect un-
iversally recognized, nonderogable rights such as the right to life and 
personal integrity.306 He argued these rights are protected by the Ameri-
can Convention and “fall in the ambit of jus cogens.”307 He went so far 
as to say that the adoption and application of amnesty laws is “an inter-
national illicit act” because those laws constitute a breach of a state’s 
responsibilities under the international law of human rights.308 He put it 
plainly: “It ought to be stated and restated firmly, whenever necessary: 
in the domain of the International Law of Human Rights, the so-called 
‘laws’ of self-amnesty are not truly laws: they are nothing but an aberra-
tion, an inadmissible affront to the juridical conscience of humanity.”309 


Judge Cançado Trindade offers a novel argument on how to identify 
the list of crimes to which amnesty should not apply. He gives an his-
torical account of the development and codification of humanitarian 
law, from the Martens Clause to the Geneva Conventions.310 He con-
tends that “however advanced the codification of the humanitarian 
norms might be, such codification can hardly be considered as truly 
complete,” and goes on to state:  


The Martens clause . . . continues to serve as a warning against 
the assumption that whatever is not expressly prohibited by the 


                                                           
305. Crimes against humanity are, in essence, human rights violations that are part of a “sys-


tematic and widespread” policy. For a discussion of how crimes against humanity are in fact hu-
man rights violations that rise to the level of systematic and widespread, see Tittemore, supra 
note 107, at 470. 


306. Barrios Altos Case, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 10 (Mar. 14, 2001) (Trin-
dade, J., concurring). For a discussion of nonderogable rights, see Henrard, supra note 78, at 613–
16. For comments on the obligation to prosecute for human rights violations, see Carla Edelen-
bos, Human Rights Violations: A Duty to Prosecute?, 7 LEIDEN J. INT’L L. 5, 14 (1994). 


307. Barrios Altos, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 10 (Cançado Trindade, J., con-
curring). 


308. Id. ¶ 11. 
309. Id. ¶ 26. 
310. Judge Cançado Trindade discusses the Martens Clause introduced at the I Peace Confer-


ence of the Hague in 1899, which influenced the later Geneva Conventions. Id. ¶¶ 22–23. 
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Conventions on International Humanitarian Law could be per-
mitted; quite on the contrary, the Martens clause sustains the 
continuing applicability of the principles of the law of nations 
(droit des gens), the laws of humanity and the dictates (exigen-
cies) of public conscience . . . .311  


In other words, he directly challenges the idea that only those crimes 
explicitly codified in international law constitute absolute obligations of 
states, and thus cannot be subject to amnesty. 


Judge García Ramírez, with perhaps more prosaic writing, also sup-
ported the perspective of his co-justice:  


The principle, in international human rights law and in the most 
recent expressions of international criminal law, that the impu-
nity of conduct that most gravely violates the essential legal 
rights protected by both forms of international law is inadmissi-
ble, is based on this reasoning. The codification of such conduct 
and the prosecution and punishment of the perpetrators—and 
other participants—is an obligation of the State, one that cannot 
be avoided by measures such as amnesty, prescription, admitting 
considerations that exclude incrimination, and others that could 
lead to the same results and establish the impunity of acts that 
gravely violate those primordial legal rights. Thus, extrajudicial 
executions, the forced disappearance of persons, genocide, tor-
ture, specific crimes against humanity and certain very serious 
human rights violations must be punished surely and effectively 
at the national and the international level.312 


In sum, these concurring judges propose that human rights violations do 
not need to be systematic and widespread (and thus crimes against hu-
manity) before amnesties that would interfere with a state’s obligation 
to investigate, prosecute, and punish those violations will be prohibited. 


Subsequent IACtHR decisions have continued to refine and build the 
jurisprudence on amnesties. These decisions reinforce the interpretation 
of Barrios Altos as barring amnesties for serious human rights viola-
tions.313 For example, in Bulacio the Court does not rely on the argu-


                                                           
311. Id. ¶¶ 23–24. 
312. Barrios Altos, 2002 Inter-Am. Ct. H.R. (ser. C) No. 75, ¶ 13 (García Ramírez, J., concur-


ring) (emphasis added). 
313. For example, in Almonacid-Arellano v. Chile, the Court specifically addressed the issue 


of the prohibition of amnesties for crimes against humanity. Instead of merely referring to the 
Barrios Altos decision, the Court made a special reading as if to expand the doctrine to extend to 
crimes against humanities as an obvious extension of human rights violations, since in reality they 
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ment that the violation occurred as part of a systematic and generalized 
pattern, and is thus a crime against humanity.314 Significantly, the Court 
frames the duty to investigate, prosecute, and punish as part of repara-
tions, and invokes criminal justice as part of the general right to know 
the truth—a right belonging as much to the individual petitioners as to 
Argentine society as a whole. In this way, it folds criminal justice into 
the idea of restorative justice.315 This interpretation has also been ex-
tended by human rights lawyer Brian D. Tittemore, a former staff mem-
ber in the General Secretariat of the OAS Secretariat for the IACHR, 
who writes that “the practice and jurisprudence of the inter-American 
human rights system has given rise to and reinforced international legal 
principles and standards governing the obligation of states to ensure in-
dividual accountability for serious human rights violations, including 
those infringements that would constitute crimes under international 
law.”316  


VI. STATE PRACTICE: REINFORCING THE INTERNATIONAL  
LEGAL BAN TO AMNESTIES IN DOMESTIC COURTS 


This final Part explores how subsequent state practice in Latin Amer-
ica may offer additional persuasion as to the broad reach of the Barrios 
Altos decision. In response to Barrios Altos, many states have annulled 
their amnesty laws and initiated criminal trials. This is significant, for 
one, because patterns of state practice ultimately form the basis of cus-
tomary international law. This phenomenon also supports this Article’s 
argument that Barrios Altos should be read broadly to prohibit all forms 
of amnesty for human rights violations.  


The decisions of domestic courts in Latin America offer persuasive 
evidence for the broad interpretation of the Barrios Altos case. Interna-
tional law arises not only out of the decisions of international organs, 
                                                                                                                                      
run along a continuum. Almonacid-Arellano Case, 2007 Inter-Am. Ct. H.R. (ser. C) No. 154,  
¶ 114 (Sept. 26, 2006) (“States cannot neglect their duty to investigate, identify, and punish those 
persons responsible for crimes against humanity by enforcing amnesty laws or any other similar 
domestic provisions. Consequently, crimes against humanity are crimes which cannot be suscep-
tible of amnesty.”).  


314. One expert witness described the policy of “razzias” (the vernacular term for the police 
roundups) as “a more or less systematic policy,” but the Court nowhere else in the opinion made 
reference to the term “systematic.” Bulacio Case, 2004 Inter-Am. Ct. H.R. (ser. C) No. 100, ¶ 53 
(Sept. 18, 2003).  


315. See id. ¶¶ 110, 112 (citations omitted). 
316. Tittemore, supra note 107, at 449. Significantly, Tittemore includes the category of “se-


rious human rights violations” on the list of crimes over which international tribunals (including 
the ICC and the tribunals in Rwanda and the former Yugoslavia) have jurisdiction.  
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but also the application of those decisions in domestic legal systems.317 
Thus, “[o]ne measure of the impact of international law principles, but 
the most difficult to trace and document, is precisely how well they ef-
fectuate this indirect transfer into the national sphere.”318 Others recog-
nize the importance of observing state practice in order to begin carving 
out universal norms. Dugard writes that “it is difficult to identify man-
datory rules of international law to govern the conduct of the successor 
regime. The best one can do is to identify trends that probably qualify as 
emergent norms. These norms appear from recent state practice.”319  


Those who still adamantly argue that amnesties can only be prohib-
ited for treaty crimes point to consistent state practice as evidence of a 
customary rule of international law in this regard.320 Because states still 
apply amnesty, they argue, it must be permissible under international 
law.321 Scharf, a strong proponent of this approach, argues, “Notwith-
standing the chimerical conclusions of some scholars, there is scant evi-
dence that a rule prohibiting amnesty or asylum in cases of crimes 
against humanity has ripened into a compulsory norm of customary in-
ternational law.”322 He explains that when “widespread practice” begins 
to conform to the proclamations of international bodies then, despite a 
“few instances of departure,” this practice can be called binding cus-
tomary law.323  


Heeding the call to monitor state practice, it is significant that state 
members of the Inter-American System have now begun to annul the 
same amnesty laws which initially established the general state practice 
that suggested they were legally permissible, and they do so relying on 
the Barrios Altos case. Moreover, these states are now pursuing criminal 


                                                           
317. Roht-Arriaza & Gibson, supra note 31, at 844–45.  
318. Id. at 845. 
319. Dugard, supra note 60, at 280. 
320. See, e.g., Scharf, supra note 103, at 360 (“Customary international law, which is just as 


binding upon states as treaty law, arises from ‘a general and consistent practice of states followed 
by them from a sense of legal obligation’ referred to as opinio juris.”).  


321. This camp of scholars disagrees with the argument that these countries may in fact be 
violating international law. See Scharf, supra note 105, at 61 (writing that despite some UN Gen-
eral Assembly resolutions and forceful arguments by legal scholars, “state practice does not yet 
support the existence of an obligation under international law to refrain from conferring amnesty 
for crimes against humanity”). For a list of states that have enacted amnesties following episodes 
of human rights violations, see Trumbull, supra note 43, at 294–97. 


322. Scharf, supra note 103, at 360. Scharf makes this argument but omits discussion of the 
Barrios Altos decision in his article.  


323. Michael P. Scharf, Swapping Amnesty for Peace: Was There a Duty to Prosecute Inter-
national Crimes in Haiti?, 31 TEX. INT’L L.J. 1, 41 (1996); see also Slye, supra note 5, at 175 
(citing the increased use of amnesties and thus suggesting state practice). 
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trials against those responsible for human rights violations in past re-
gimes. In Peru, for instance, the transitional justice experience was dra-
matically influenced by the Barrios Altos case, as already mentioned. 
On April 20, 2002, the Attorney General’s Office of Peru issued a reso-
lution to create a special prosecutor as part of its plan to implement the 
IACtHR’s decision.324 Soon after, Peru’s Constitutional Court issued 
seminal decisions that referred to the Barrios Altos decision and served 
as precedent for all Peruvian courts.325 Indeed, in one of these cases, the 
court corrected its own jurisprudence issued six years earlier on the is-
sue of amnesty, framing its arguments within the terms of the right to 
truth.326 Peru’s highest court explained: 


[I]t falls to the State to prosecute those responsible for crimes 
against humanity and, where necessary, to adopt restrictive laws 
to prevent, for example statutes of limitation for crimes against 
human rights. The application of such laws is conducive to the 
effectiveness of the legal system and is justified by the prevailing 
interests of the struggle against impunity. The objective, evi-
dently, is to impede certain mechanisms in the criminal law sys-
tem, which are applied for the repulsive purpose of securing im-
punity. This must be prevented and avoided, since it encourages 
criminals to repeat their behaviors, becomes a breeding ground 
for vengeance, and corrodes the underlying values of democratic 
society: truth and justice.327 


                                                           
324. Resolución de la Fiscalía de la Nación No. 631-2002-MP-FN, Diario Oficial El Peruano 


No. 221,668 (Apr. 20, 2002) (Peru). The Attorney General issued a follow-up resolution on April 
20, 2005, ordering prosecutors in all instances working on cases that were subject to the amnesty 
laws to request the trial or appellate court to enforce the international judgment. Resolución de la 
Fiscalía de la Nación No. 815-2005-MP-FN, Diario Oficial El Peruano (Apr. 20, 2005) (Peru). 


325. Martín Rivas, Constitutional Court, Exp. No. 4587-2004-AA/TC (Nov. 29, 2005) (Peru); 
Vera Navarrete, Constitutional Court, Exp. No. 2798-04-HC/TC (Dec. 9, 2004) (Peru); Villegas 
Namuche, Constitutional Court, Exp. No. 2488-2002-HC/TC (Mar. 18, 2004) (Peru).  


326. Villegas Namuche, Constitutional Court, Exp. No. 2488-2002-HC/TC, ¶¶ 8–20. 
327. Id. ¶ 23 (“Asimismo, corresponde al Estado el enjuiciamiento de los responsables de 


crímenes de lesa humanidad y, si es necesario, la adoptación de normas restrictivas para evitar, 
por ejemplo, la prescripción de los delitos que violenten gravemente los derechos humanos. La 
aplicación de estas normas permite la eficacia del sistema jurídico y se justifica por los intereses 
prevalentes de la lucha contra la impunidad. El objetivo, evidentemente, es impedir que ciertos 
mecanismos del ordenamiento penal se apliquen con el fin repulsivo de lograr la impunidad. Ésta 
debe ser siempre prevenida y evitada, puesto que anima a los criminales a la reiteración de sus 
conductas, sirve de caldo de cultivo a la venganza y corroe dos valores fundantes de la sociedad 
democrática: la verdad y la justicia.”) (author’s translation). 
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The opinion, in effect, imbues the transitional justice formula pro-


moted by the TRC with a new legality.328 With the help of the Inter-
American System, all procedural impediments to pursuing criminal jus-
tice as part of the Peruvian transitional justice project were elimi-
nated.329 The TRC’s mandate established its remit to conduct a two-year 
investigation into the causes and consequences of the armed conflict.330 
The Barrios Altos case directly influenced Peru’s decision to include the 
eventual possibility of criminal investigations and prosecutions in the 
TRC’s mandate, even if the TRC itself could not conduct such trials.  


Throughout its two-year investigation, the TRC purposefully con-
ducted its operations in a manner that would support state investiga-
tions, even creating a special criminal investigation unit to prepare cases 
to present to the state.331 Even before it presented its final report in Au-
gust 2003, the TRC held a ceremony to transfer for investigation the 
first case to the Public Ministry to symbolize its commitment to crimi-
nal prosecutions. The TRC later transferred an additional forty-three of 
the most emblematic cases of human rights violations and recom-
mended prompt criminal investigations and prosecutions in hundreds of 
others.332 In addition, its final report included chapters on the most im-
portant cases arising out of the twenty-year internal armed conflict, in-


                                                           
328. Significantly, the status of the Barrios Altos decision in national law gained more clarity 


during the proceedings of the La Cantuta case before the IACtHR. While the Commission and 
representatives of the victims argued that the state should take positive steps to annul the amnesty 
law, the state responded by saying it was not necessary, naming various other measures taken by 
the state. See La Cantuta Case, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 164 (Nov. 29, 2006). 
The state argued that “the granting of amnesty has no practical effects in the domestic legal sys-
tem.” Id. The state, however, added that “in the event the Court held a different view, it should 
state precisely what such measure would be, since this is not a simple issue concerning domestic 
law. Under the current Constitution, not only are human rights treaties part of the domestic law, 
but also any interpretation made by the organs created by such treaties constitute mandatory crite-
ria by which the rights in the country are to be interpreted. Therefore, in the State’s opinion, such 
legal framework would be sufficient in the current state of affairs.” Id. 


329. See generally Eduardo González Cueva, The Peruvian Truth and Reconciliation Com-
mission and the Challenge of Impunity, in TRANSITIONAL JUSTICE IN THE TWENTY-FIRST 


CENTURY: BEYOND TRUTH VERSUS JUSTICE 70 (Naomi Roht-Arriaza & Javier Mariezcurrena 
eds., 2006). By contrast, in South Africa, victims could not resort to an international tribunal 
when they lost their challenge against amnesty laws before the highest national court. See Roht-
Arriaza & Gibson, supra note 31, at 856–57 (describing the frustrated attempts of South Afrikan-
ers to contest the amnesty laws).  


330. See 1 COMISIÓN DE LA VERDAD Y RECONCILIACION [TRUTH & RECONCILIATION 


COMMISSION], supra note 162, at 26, available at http://www.cverdad.org.pe/ifinal/pdf/ 
TOMO%20I/INTRODUCCION.pdf.  


331. See Cueva, supra note 329, at 78–79. 
332. During its investigations, the TRC began to present some of its criminal investigations to 


the Attorney General’s office (author’s personal observations from field work).  
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cluding Barrios Altos333 and La Cantuta.334 Thus, now, some five years 
after the TRC published its final report in 2003, national public prosecu-
tors across the country have opened hundreds of criminal investigations 
into alleged extrajudicial killings and disappearances, some of which 
rose to the level of massacres and all of which occurred during the 
country’s twenty-year internal armed conflict between state agents and 
insurgent groups.  


Meanwhile, many of the criminal investigations into the cases arising 
out of the friendly settlement reached between Peru and the IACHR 
were underway as the TRC prepared its final report. The report looked 
at the incidents at Barrios Altos and La Cantuta as part of a general in-
vestigation of Colina. Also, on October 16, 2001, the Peruvian Military 
Council responded to the IACtHR ruling in Barrios Altos by declaring 
“null and void” the Supreme Court judgment issued on June 16, 1995, 
which extended amnesty to the army officials charged with the Barrios 
Altos massacre.335 At the same time, the civil courts obtained jurisdic-
tion over these cases.336 As a result, some fifty-six persons were in-
dicted, including a military general and a top intelligence advisor to Fu-
jimori. Proceedings against Colina agents were also reinitiated in the La 
Cantuta case, running concurrently with the TRC and resulting in con-
victions on April 8, 2008.337 In August 2007, the special court for anti-
corruption, which also handles human rights, opened proceedings 
against persons involved in La Cantuta, including Luis Augusto Pérez 


                                                           
333. 7 COMISIÓN DE LA VERDAD Y RECONCILIACION [TRUTH & RECONCILIATION 


COMMISSION], supra note 162, at 475, available at http://www.cverdad.org.pe/ifinal/pdf/ 
TOMO%20VII/Casos%20Ilustrativos-UIE/2.45%20BARRIOS%20ALTOS.pdf. 


334. Id. at 233, available at http://www.cverdad.org.pe/ifinal/pdf/TOMO%20VII/ 
Casos%20Ilustrativos-UIE/2.22.%20LA%20CANTUTA.pdf.  


335. La Cantuta Case, 2007 Inter-Am. Ct. H.R. (ser. C) No. 162, ¶ 80(63) (Nov. 29, 2006). 
The Peruvian officers included: Brigade Army General Juan Rivero-Lazo, Army Colonel Eliseo 
Pichilingue-Guevara, Army Captain José Adolfo Velarde-Astete, Army Lieutenant Aquilino Por-
tella-Núñez, Army Third-Rank Technicians Julio Chuqui-Aguirre, Nelson Rogelio Carbajal-
García, Jesús Antonio Sosa-Saavedra, and retired Army Lieutenant Aquilino Portella-Núñez. Id. 
The October 16, 2001, ruling allowed the perpetrators to return to the procedural status they held 
before the amnesty laws took effect and allowed the judgment of May 3, 1994, to be served. Id. 


336. See Resolución Administrativa No. 170-2004-CE-PJ, Diario Oficial El Peruano (Sept 30, 
2004) (Peru). 


337. The former head of SIN, General Julio Salazar-Monroe, was sentenced to thirty-five 
years in prison for his role in the La Cantuta disappearances, and three of his subordinates re-
ceived fifteen-year sentences for the same offenses. Press Release, Human Rights Watch, Peru: 
Salazar Conviction Step on Road to Justice (Apr. 9, 2008), available at http://www.hrw.org/ 
english/docs/2008/04/09/peru18489.htm.  
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Document, General Hermosa-Ríos, Montesinos, and José Velarde As-
tete.338  


The TRC’s explicit commitment to criminal justice prompted public 
prosecutors in the sixteen provinces most affected by the war to open 
investigations into hundreds of human rights cases.339 For example, a 
prosecutor in the Andean highlands of Ayacucho, where the greatest 
brunt of political violence occurred, initiated investigations and prose-
cutions in some three hundred cases of human rights violations after go-
ing into rural communities to interview victims. She named former 
president Alan García among the suspected perpetrators in the case of 
Accomarca, charging him with genocide (Garcia was president from 
1995–1990 and was newly elected in 2006). Thus, beginning in 2005, 
the provincial and central criminal courts have issued a handful of sig-
nificant judgments, some of which include substantial prison sentences 
for military and police officers. Perhaps most significantly, top lead-
ers—including Fujimori—have been facing trials for crimes arising out 
of human rights violations. These historical cases are resulting in judi-
cial decisions on human rights law which ultimately contribute both to 
national and international criminal law jurisprudence.  


One of the most important events in this evolving criminal justice 
movement was the successful extradition of Fujimori in September 
2007, after six years of proceedings, first with Japan and then with 
Chile. Fujimori faces charges of both corruption and human rights, the 
latter including the incidents of Barrios Altos and La Cantuta. Fuji-
mori’s trial for the human rights charges began on December 10, 2007. 
On April 7, 2009, he was found guilty on all human rights charges and 
sentenced to twenty-five years in prison; Fujimori has declared he will 
appeal his conviction.340 


The Barrios Altos precedent has begun to show its impact in Latin 
America, beyond just Peru where it applied directly. For example, on 
June 14, 2005, the Argentine Supreme Court of Justice found the Due 
Obedience and Full Stop laws were unconstitutional because they vio-
                                                           


338. REPÚBLICA DEL PERÚ [REPUBLIC OF PERU], DEFENSORÍA DEL PUEBLO [OMBUDSMAN], 
EL ESTADO FRENTE A LAS VÍCTIMAS DE LA VIOLENCIA. ¿HACIA DÓNDE VAMOS EN POLÍTICAS DE 


REPARACIÓN Y JUSTICIA? [THE STATE WITH REGARD TO VICTIMS OF VIOLENCE: HOW FAR WILL 


WE GO WITH REPARATION AND JUSTICE POLICY?] 99 n.31 (2007) (Peru), available at 
http://www.defensoria.gob.pe/inform-defensoriales.php. 


339. COORDINADORA NACIONAL DE DERECHOS HUMANOS [NATIONAL COORDINATOR OF 


HUMAN RIGHTS], INFORME ANUAL 2007 [ANNUAL REPORT 2007], at 22 (2008) (Peru), available 
at http://www.dhperu.org/documentos/informe/85fa9b_cap1.pdf.  


340. Simon Romero, Peru’s Ex-President Convicted of Rights Abuses, N.Y. TIMES, Apr. 8, 
2009, at A6, available at http://www.nytimes.com/2009/04/08/world/americas/08fujimori.html. 
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lated the country’s international legal obligations.341 Part of the Argen-
tine court’s reasoning rested on the Barrios Altos decision, which it in-
terpreted as providing a general bar against all amnesties that prevent 
criminal accountability for serious human rights violations.342 Almost 
thirty years after the amnesty laws halted criminal justice in Argentina, 
the influence of the ruling can be seen as national prosecutors open 
criminal prosecutions against almost three hundred military officers 
who benefited from earlier amnesty laws.343  


The Court relied on international law, including the IACHR’s deci-
sion on Argentina’s Full Stop and Full Obedience laws and Barrios Al-
tos, in its decision. The Court specifically interpreted these decisions to 
apply beyond just self-amnesty laws, and thus resolved any doubt on the 
illegality of Argentina’s immunity laws.344 In addition, the Court made 
reference to the IACHR’s general position that it is “practically irrele-
vant” that amnesties are enacted by democratic bodies based on the de-
mands of national reconciliation because these laws still violate the 
American Convention and the duty to prosecute as established in the 
Velásquez Rodríquez ruling.345 Significantly, the Argentine justices re-
ferred specifically to Judge García Ramírez’s concurring judgment in 
Barrios Altos in which he argued the decision should be extended to all 
amnesties despite their possible beneficial effects in reestablishing 
peace.346  


One can also see renewed efforts to pursue criminal justice in Chile, 
especially in the wake of the Pinochet case which reinvigorated local 
efforts to assure criminal prosecutions for the human rights violations of 
that country’s dirty war.347 When Pinochet returned to Chile, the Chil-
ean Congress lifted the former leader’s parliamentary immunity to allow 
criminal proceedings to be initiated against him.348 The parliament also 
presented a bill to annul Chile’s twenty-year-old amnesty laws to enable 
criminal proceedings against other suspected human rights violators—


                                                           
341. Corte Suprema de Justicia [CSJN], 14/6/2005, “Julio Héctor Simón,” Colección Oficial 


de Fallos (2005-328-2056) (Arg.), available at http://www.acnur.org/biblioteca/pdf/3560.pdf. 
342. Id. ¶ 24. For a discussion on this issue, see Tittemore, supra note 107, at 449–54 (pro-


viding an account of Argentina’s recent judicial decisions on the amnesty laws enacted in its po-
litical transition).  


343. Canton, supra note 39, at 167. 
344. CSJN, 14/6/2005, “Julio Héctor Simón,” Fallos (2005-328-2056), ¶ 25 (Arg.). For a dis-


cussion of Argentina’s reliance on Barrios Altos, see Urtubey, supra note 28, at 122. 
345. CSJN, 14/6/2005, “Julio Héctor Simón,” Fallos (2005-328-2056), ¶¶ 25–27 (Arg.).  
346. Id. ¶ 27. 
347. See Evans, supra note 33, at 210. 
348. Id.  
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the measure was up for a vote at the time of publication.349 In addition, 
the Supreme Court of Chile ruled on the inapplicability of Chile’s am-
nesty laws and statutes of limitations in investigations on forced disap-
pearances.350 Chile, along with Spain and South Africa, has also re-
newed efforts to bring perpetrators to justice, providing that “despite 
explicit efforts to leave the past behind, the contentious issue of human 
rights refuses to remain buried.”351  


These renewed campaigns for criminal justice suggest that those who 
pointed to these same countries as examples “that truth could substitute 
for justice” to argue that state practice supported amnesties, overlooked 
the resilience of the “thirst for justice.”352 Indeed, local victims eventu-
ally began to force a sea change in state behavior and put into question 
some of the once accepted tenets of the truth v. justice debate through 
their diligent use of international legal recourse. Essentially, the maxim 
appears today to be truth and then later justice. Justice may be delayed 
but nonetheless the principle of criminal justice remains in the equa-
tion.353 Moreover, it seems a new stage in the transitional justice field is 
moving away from the truth v. justice debate, which poses the options in 
binary terms of choosing between trials or truth commissions (i.e., ei-
ther/or), and instead expanding to the view that transitional justice en-
compasses both options (i.e., and/also). Indeed, Peru’s clear deviance 
from the truth commission model set in South Africa could divert the 
international trend, making the South African experience suddenly an 
isolated exception.354  


                                                           
349. Agenda de Derechos Humanos para el Bicentenario [Human Rights Agenda for the Bi-


centennial], Comisión del Constitución del Senado Aprueba Derogación de Amnistía [Senate 
Constitutional Commission Approves Amnesty Derogation] (Dec. 18, 2008), at 
http://adhb.wordpress.com/2008/12/18/comision-del-constitucion-del-senado-aprueba-
derogacion-de-amnistia/ (Chile). 


350. Miguel Angel Sandoval Rodríguez Case, Corte Suprema de Chile (Nov. 17, 2004), 
available at http://www.derechos.org/nizkor/chile/doc/krassnoff.html (referring to Chilean De-
cree Law No. 2191 of 1978). 


351. Evans, supra note 33, at 208; see also David A. Crocker, Reckoning with Past Wrongs: 
A Normative Framework, 13 ETHICS & INT’L AFF. 43, 53 (1999); Margaret Popkin & Nehal Bhu-
ta, Latin American Amnesties in Comparative Perspective: Can the Past be Buried?, 13 ETHICS 


& INT’L AFF. 99, 111 (1999).  
352. Roht-Arriaza, supra note 2, at 313. 
353. See MARGUERITE FEITLOWITZ, A LEXICON OF TERROR: ARGENTINA AND THE 


LEGACIES OF TORTURE 193 (1998) (discussing Argentina’s “Scilingo Effect” of confessions 
coming two decades after junta rule ended). 


354. See Jenkins, supra note 61, at 46 (noting South Africa’s exceptional experience based on 
the exchange of amnesty for confessions); Suzannah Linton, Cambodia, East Timor and Sierra 
Leone: Experiments in International Justice, 12 CRIM. L.F. 185 (2001) (discussing the experi-
ences of countries opting for criminal trials). 
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The more current trend is to see countries opting for both truth com-


missions and criminal prosecutions.355 For example, upon revoking a 
blanket amnesty offered in peace negotiations, Sierra Leone eventually 
annulled that law and formed a Special Court at the same time it created 
a Truth Commission in 2002.356 Now, almost two decades after the truth 
v. justice debate gained momentum, consensus suggests that truth com-
missions and criminal trials are “mutually reinforcing and complemen-
tary,” rather than options which create tensions, tradeoffs, and dilem-
mas. 357 


Certainly the new global context, aided by judicial pronouncements 
like Barrios Altos, greatly influences the international community’s atti-
tude towards amnesties, which also influences the pressure on national 
leaders to pursue criminal justice.358 In this vein, political scientist Elin 
Skaar found that in thirty Latin American and African countries that un-
derwent transition after the mid-1970s, the government’s human rights 
policy rested largely on the “relative strength” of the public’s demand 
for truth and justice balanced with the outgoing regime’s demand for 
amnesty and impunity.359 


CONCLUSION 


The IACtHR offered the international community a holding in Bar-
rios Altos that if read broadly could cause monumental changes in tran-
sitional justice schemes. Yet, despite my inclination to refute narrow 
readings of the Inter-American decision, I at the same time must ac-
knowledge one significant factor that could nevertheless continue to 
limit the reach of Barrios Altos. In particular, the steadily growing 
framework of international law has created new dilemmas and concerns 
regarding the lack of uniformity in a system that has no overarching 
court or legislature to unify laws and practice. Indeed, the IACtHR is a 
                                                           


355. Carsten Stahn, Accommodating Individual Criminal Responsibility and National Recon-
ciliation: The UN Truth Commission for East Timor, 95 AM. J. INT’L L. 952, 954 (2001) (writing 
on the development of truth commissions into a “justice-supportive machinery”). 


356. See Schabas, supra note 99, at 157–61. The Special Court went on further to test the va-
lidity of the amnesty laws finding that a state may not create amnesties to protect offenders from 
prosecution for crimes that amount to an international crime subject to international jurisdiction. 
Id. at 161. 


357. Leebaw, supra note 40, at 103. 
358. See generally Naomi Roht-Arriaza, Special Problems of a Duty to Prosecute: Deroga-


tion, Amnesties, Statutes of Limitation, and Superior Orders, in IMPUNITY AND HUMAN RIGHTS 
IN INTERNATIONAL LAW AND PRACTICE, supra note 25, at 57.  


359. Elin Skaar, Truth Commissions, Trials—or Nothing? Policy Options in Democratic 
Transitions, 20 THIRD WORLD. Q. 1109, 1124 (1999). 
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regional tribunal, whose holding technically is only binding on OAS 
members, and then only to those who have signed the American Con-
vention.  


Thus, we are left with the question whether the Barrios Altos prece-
dent signifies a new evolution in the general field of international law 
for all countries, or alternatively only for the region of Latin America. Is 
it a watershed in combating international impunity, or just one more ex-
ample of the type of fragmentation in international criminal law that 
Gerhard Hafner views as the “erratic blocks and elements” of an “‘un-
organized system’ full of intra-systematic tensions, contradictions and 
frictions”?360 It will be important to watch whether the Barrios Altos 
decision begins to serve as persuasive authority in other regions and set-
tings in order to assess its full impact. 


Regardless of its reach, the implications of the outlawing of amnes-
ties in transitional justice settings, even if contained in Latin America, 
generate new questions in the field. One recent line of inquiry looks at 
how international criminal law is being “nationalized” and again how 
this creates issues of “fragmentation” in terms of the substance and ap-
plication of international legal norms. For instance, in holding human 
rights trials while respecting the principles of legality, which law do 
states apply? In the case of Peru, which only recently codified extrajudi-
cial execution close to the end of Fujimori’s regime in 1998, it is apply-
ing common criminal codes of homicide. How does this choice of law 
contribute or undermine the developing norms of international criminal 
law, or does it even matter? Will evolving state practice and jurispru-
dence result in difficult contradictions and inconsistencies, or will it 
slowly evolve into a uniform system?  


Finally, if the trend points toward inclusion of national criminal trials 
in transitional justice settings, what will be the implications for the now 
broader goals of these schemes in terms of restorative justice? Will na-
tional reconciliation be undermined? Will national trials perhaps be 
compromised by inexperienced, weak, or corrupt courts, and will politi-
cal realities only increase victim-survivors’ distrust and disappoint-
ment? Or alternatively, will a new legality inspire more creative ways of 
upholding the principle of criminal justice while carving out exceptions 
such as plea bargaining and prosecutorial discretion?  


These are only a few of the questions that arise when contemplating a 
new phase in the development of transitional justice. While the binary 


                                                           
360. Gerhard Hafner, Pros and Cons Ensuing from Fragmentation of International Law, 25 


MICH. J. INT’L L. 849, 850 (2004). 
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nature of the truth v. justice debate perhaps simplified the conversation 
by providing two options, we now enter a more complex and nuanced 
territory that may test the social and political limits of a new legality 
that limits the possibility of choice. 
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Not Taking Rights Seriously: Hallmarks of the 
Frivolous Human Rights “Critique”  
 
Ann Elizabeth Mayer 
 
 
Introduction 
 


My interest in clashing views on the relationship of 
Islam and human rights came about as a result of unplanned 
encounters in Sudan. When I went to Sudan to conduct 
research on Islamization of the economy in 1984-85, I had 
no idea that discussions with Sudanese lawyers and human 
rights activists were about to change the course of my 
research. Discussions both during Nimeiri’s Islamization 
program and following his overthrow exposed me to the 
nefarious impact that Islamization as conceived by a 
thuggish dictator could have on human rights. In large 
measure, the Sudanese whom I encountered regarded Nimeiri’s 
version of Islamic law as a perversion of Islam, believing 
that Islam, correctly understood, supported their 
aspirations to enjoy the human rights set forth in 
international law. I was impressed that courageous 
opponents of Nimeiri’s Islamization were ready to risk 
their own lives to speak out to denounce the resulting 
injustices. One of the bravest was Mahmud Muhammad Taha, an 
Islamic reformer, whom Nimeiri executed shortly after my 
first trip to Khartoum, officially consigning him to death 
for “apostasy” but in reality retaliating for his bold 
condemnation of the human rights abuses being perpetrated 
in the guise of applying Islamic law. Widespread outrage 
over the judicial murder of Taha was one of the factors 
mobilizing the populace to revolt and overthrow Nimeiri in 
1985. Having confronted the gap between popular support for 
human rights and a dictator’s campaign to crush a restive 
citizenry under the rubric of applying Islamic law, I 
wanted to share what I had learned with others. 


I made an initial effort to explain the Sudanese human 
rights situation and how it confirmed the premises of human 
rights universalism in a 1986 talk criticizing Nimeiri’s 
Islamization program at one of the major U.S. centers of 
Middle Eastern studies. I amplified the discussion by 
comparisons with developments in other Middle Eastern 
countries. I also critiqued the diluted rights set forth in 
the Universal Islamic Declaration of Human Rights. I   
called for differentiating Muslims’ religious beliefs from 
the political uses of Islam to rationalize oppression.  







I encountered incomprehension and hostility from the 
U.S. audience, most of whose members were convinced that 
criticizing a military dictator who claimed to be 
implementing Islamic law necessarily reflected attitudes 
that were Orientalist, neo-Imperialist, and disrespectful 
of the Islamic religion. Exacerbating the hostile reactions 
was the fact that my approach violated the canons of 
cultural relativism, then treated by most U.S. academics 
concerned with the Middle East as unimpeachable dogma. (The 
hold of cultural relativism has since then somewhat 
weakened.) As applied to human rights issues, proponents of 
cultural relativism classified international human rights 
law as an artifact of Western culture -- with the 
consequence that its application to Muslim societies 
involved judging them by inappropriate, alien criteria.  
  There was also an understandable tendency to refer 
back to the history of Imperialist incursions in the Middle 
East, in which complaints about the oppression of local 
rulers could be opportunistically invoked as a pretext to 
legitimize European invasions. Thus, the ideal of human 
rights universalism was being reflexively – and incorrectly 
-- associated with the old Western colonialist project and 
a mentality that saw Western domination of Muslim societies 
as both natural and beneficial. Since international law was 
assumed to be infected by a Western hegemonic ideology – a 
highly dubious assumption about a law that harshly and 
unequivocally condemns colonialism and that sanctifies the 
right of self-determination, any Westerner like myself who 
called for applying it in Muslim countries was imagined to 
be furthering neo-imperialist designs.   
   Furthermore, in the reactions of the audience members, 
one could perceive the influence of the binary vision of 
“the West” versus “the Orient” that is so typical of 
Orientalism, without their being conscious that treating 
these as oppositional pairs was tied to their own 
Orientalist tendencies.  They were ready to hurl 
“Orientalist” as an epithet to denigrate those making 
negative assessments of the human rights situations in 
Muslim countries, regardless of the quality and accuracy of 
the assessments.  At the same time, those accusing me of 
Orientalism were themselves caught in Orientalist 
stereotyping, imagining that “the natives” should not be 
covered by standards aimed at ensuring justice and equality 
– thereby aligning themselves with the colonialist 
mentality that likewise denied “the natives” justice and 
equality. The eminent Syrian philosopher Sadiq al-`Azm has 
decried the Orientalism inhering in such attitudes, in 







which Westerners imagine that Muslims cannot appreciate 
democratic freedoms and human rights, presuming that, as 
Muslims, they must be “eternally sealed within their own 
cultural totalities and/or permanently condemned to live 
lives within the confines of their ‘most authentic’ systems 
of beliefs and values.”1   


In any event, support for human rights universalism 
was confused with the Orientalist mentality dissected by 
Edward Said, without people taking into account the fact  
that Said himself was a human rights universalist who 
appreciated the emancipatory potential of human rights. The 
possibility of differentiating the cynical appropriation of 
human rights rhetoric for neo-Imperialist designs and the 
principled struggles of human rights activists to end 
oppression was not conceded, and the capacity of peoples 
around the globe to collaborate on the basis of their 
shared concern for the wellbeing of humanity was ruled out 
in advance. 


I noticed that not one of my critics could go beyond 
uninformed preconceptions and charges; none of them spoke 
on the basis of personal experience investigating human 
rights issues in Muslim countries, and none could explain 
with specific examples and logical reasoning why it was 
appropriate to strip people in Muslim countries of the 
human rights that they aspired to enjoy. A lack of 
familiarity with the U.N. human rights system was much in 
evidence in the comments made. Not realizing how U.N. human 
rights documents were constructed with input from countries 
around the world or how estranged the United States was 
from the international human rights system, these academics 
imagined that the Universal Declaration of Human Rights 
(UDHR) and other instruments embodied distinctive U.S. 
values and priorities. Based on their preconceptions, they 
could not accept the fact that Middle Eastern Muslims 
figured among the more important contributors to 
formulating the International Bill of Human Rights.2 


                                                 
1 Sadik [sic] al-`Azm, “The Importance of Being Earnest 
About Salman Rushdie,” Die Welt des Islams, vol. 31 (1991), 
30-34. 
 
2 A recent study of Muslim input into the UN human rights 
principles has made an important contribution to expanding 
awareness of the debt that U.N. human rights system owes to 
delegates from Muslim countries. See Susan Waltz, 
“Universal Human Rights: The Contribution of Muslim 
States,” Human Rights Quarterly, vol. 26 (2004), 799-844. 







Since I did have background in international law and 
since I was talking about what I had actually witnessed in 
Khartoum and was reflecting discussions with knowledgeable 
Sudanese, I was confident that my perspectives were on firm 
ground.  I felt moved to correct the misapprehensions that 
stood in the way of grasping the politics of human rights 
in Muslim countries. I committed myself to what I 
originally assumed would be a short-term project of 
explaining the implications of the arguments that Muslims 
necessarily stood outside the international human rights 
system and that their rights had to be set according to 
distinctive “Islamic” standards.  I sought to encourage 
people to examine more critically the political uses of 
Islam to justify oppression.  I aimed to draw attention to 
how Muslims supportive of human rights found congruity 
between Islamic values and the principles of international 
law, believing that as Muslims they did not have to choose 
between their religion and human rights.  
   I realized that I needed to counter the tendency to 
treat Islam as a monolith. I had to explain how Muslims’ 
wildly differing stances on whether Islam constituted an 
obstacle to human rights might reflect a variety of 
competing strains in Islamic thought and how they often 
tied in directly  with local politics. Using examples from 
official statements and actual human rights records, I 
sought to demonstrate how in cases where Islam was 
controlled by governments, the official “Islams” had to be 
understood as expressions of state policy, not as 
expressions of immutable Islamic doctrine. Feeling that 
people too often overlooked the central role of the nation-
state, a Western model of government adopted by all Muslim 
countries, I stressed that national politics – not Islamic 
culture -- lay behind state sponsored deviations from 
international human rights law. All this meant that the 
cultural relativists’ conviction that attacking 
governmental rights policies was the same thing as 
attacking Islamic culture was misguided.  
  Although my own research has concentrated on the 
politics of human rights in the Middle East, because of my 
interest in how local particularisms are invoked to resist 
international law, I have extended my work to critique U.S. 
policies affecting international human rights law, which 
leave the United States deeply estranged from the 


                                                                                                                                                 
 


 







international system.  U.S. official views on many human 
rights issues exhibit the same insistence on the 
proposition that local law overrides international human 
rights law that one finds in many Muslim countries, and 
certain U.S. policies are becoming increasingly aligned 
with those of Muslim countries.3   


Knowing that my work was in a controversial area, I 
tried to make sure that it was based on a firm foundation 
of careful investigation and analysis. I sought to learn as 
much as I could about all sides of the issues I was 
covering, doing extensive research in a wide variety of 
relevant sources. I did not allow my initial preconceptions 
to dictate my conclusions; I second guessed my own 
assumptions as I expanded my knowledge of the subjects that 
I was researching. (I had already shown my readiness to 
rethink my positions when, after discussions in Khartoum, I 
myself corrected some cultural relativist misconceptions 
that I had initially harbored.) I exerted myself to provide 
in depth and fully documented scholarly assessments and 
comparisons of the ways that governments, politicians and 
diplomats, ideologues, lawyers, religious leaders and 
institutions, intellectuals, and academics had addressed 
the significance of Islam in relation to human rights 
issues. Recognizing that people tended to make casual 
generalizations about human rights without actually 
studying carefully the applicable provisions of 
international human rights instruments, I decided to remedy 
this by including detailed examinations and comparisons of 
international human rights provisions with the 
significantly altered versions offered in so-called Islamic 
human rights schemes.  
  Distinctions between the Islamic tradition and the way 
it is reworked by the modern nation state for its political 
objectives are essential to understanding my work on Islam 
and human rights.  The modern nation state is now 
ubiquitous in the Middle East, and it has had great impact 
on the way laws ostensibly derived from Islam are 


                                                 
3 See the publications listed below in note 35-37 and the 
forthcoming chapter on how the second Bush administration 
has allied itself with Muslim countries in fighting human 
rights dealing with children, women, and sexuality -- Ann 
Elizabeth Mayer “The Internationalization of Religiously 
Based Resistance to International Human Rights Law,” to be 
published in a volume entitled Global Justice and the 
Bulwarks of Localism: Human Rights in Context. 
 







formulated. My analyses of human rights issues build on my 
earlier studies assessing state-sponsored Islamization 
programs, concluding that they produced selective and 
highly politicized versions of Islamic principles. As I 
compared various Islamization programs, I noted a pattern 
of the vast and complex Islamic jurisprudential heritage 
becoming winnowed into a few principles reflecting the 
agendas of ruling elites.4  I found that the results of 
state-sponsored Islamization programs were more a function 
of politics than the revival of Islamic tradition. How 
Islam is being used as a governmental rationale for human 
rights violations similarly turns out to be a function of 
state-centric politics.5  This political dimension of my 
assessments and my focus on state policy – easily 
distinguishable from the Islamic tradition per se -- are 
regularly ignored by polemicists who are determined to 
depoliticize the way Islam is deployed to serve the agendas 
of those in control of the state. 
  My objective was to make my philosophical orientation 
in support of human rights transparent, the steps in my 
reasoning carefully outlined, and my documentation 
comprehensive. (On this last, have sometimes been thwarted 
by editors who insist on cutting out many of my examples 
and quotations and require me to excise most footnotes, 
finding the scope of my documentation excessive.)  My hope 
was that, regardless of whether readers decided to agree 


                                                 
4 See e.g., Ann Elizabeth Mayer, “Libyan Legislation in 
Defense of Arabo-Islamic Sexual Mores,” The American 
Journal of Comparative Law, vol. 28, no. 2 (Spring 1980), 
287-313; “Islam and the State,” Cardozo Law Review, vol. 
12, nos. 3-4 (1991), 1015-56; "The Shari`a: A Methodology 
or a Body of Substantive Rules?" in Islamic Law and 
Jurisprudence, Nicholas Heer, ed.(Seattle: University of 
Washington Press, 1990), 177-198; “The Fundamentalist 
Impact on Law, Politics, and Constitutions in Iran, 
Pakistan and the Sudan,” in Fundamentalism and the State:  
Remaking Polities, Economics, and Militance, Martin Marty 
and Scott Appleby, eds., (Chicago: University of Chicago 
Press, 1993), 110-51. 
5 See e.g., Ann Elizabeth Mayer, “Shifting Grounds for 
Challenging the Authority of International Human Rights 
Law: Religion as a Malleable and Politicized Pretext for 
Governmental Noncompliance with Human Rights,” in Human 
Rights with Modesty: The Problem of Universalism, Andras 
Sajo, ed., (Leiden: Martinus Nijhoff, 2004), 349-74.    
 







with my final conclusions, they could trust my expositions 
and not worry about being misled by the kinds of 
disinformation that one finds in shoddy or tendentious 
accounts masquerading as scholarship.         


My perspective was, as I frankly acknowledged, that of 
a supporter of the international standards and a member of 
groups committed to the proposition that human rights must 
be universally applied and respected. I know that this 
means that some will object that, in consequence, I cannot 
claim the objectivity that they think is called for. In my 
defense, I can say that, since I have been candid about my 
belief in human rights universality, if there is a bias, it 
should be one that readers can readily take into account. 
Moreover, there are problems with insisting that scholars 
should be neutral on sensitive contemporary human rights 
issues. Should we really demand that, as a precondition for 
writing about human rights, people be neutral on issues 
like torture of detainees, massacres of innocent civilians, 
harsh persecutions of dissidents, or laws treating adult 
women as children subject to male chastisement?  Do people 
perform better as scholars in the human rights domain if 
they lack consciences or if they have no empathy for the 
plight of the oppressed?  I think that for human rights 
scholarship to be valuable, it need not eschew a point of 
view on contested issues; what it should do is to try to 
provide valid insights into problems that come from 
thorough research, sound methods, and thoughtful analysis.   


In any event, I was pleased over the years to see some 
of the scholars who had been my harshest critics at that 
initial 1986 talk subsequently change opinions and become 
strong supporters of human rights for people in the Muslim 
world.  Alas, I was later to encounter a whole new phalanx 
of critics in the form of polemicists who were prepared to 
deploy any tactics, regardless of how dishonest and 
unsavory these might be, in their efforts to discredit any 
analyses that supported human rights universalism and 
discredited policies of Islamic exceptionalism.     


 
 
 
Characteristics of frivolous and polemical human rights 
critiques  


  
Those of us who dedicate ourselves to producing 


serious scholarship on human rights issues in Muslim 
societies have every reason to want to be meticulous. When 
we see peoples’ welfare and even their survival 







jeopardized, we feel a powerful incentive to work hard to 
ensure that our assessments can stand up to critical 
scrutiny.  Since we inevitably confront hostile forces that 
are determined to discredit our analyses, we struggle to 
ensure their soundness -- in the hope that, over time, our 
careful work will lead to our analyses being given proper 
weight. Our task grows harder with the emergence of a 
contingent of polemicists determined to muddle analyses of 
human rights by disseminating frivolous, pseudo-scholarly 
“critiques,” misrepresenting the nature of the issues in 
the controversies about Islam and human rights and 
misleading readers about the character of the secondary 
literature.  Like email spam clogging one’s in boxes, this 
pseudo-scholarship takes up a great deal of space and 
creates the need for people to devote time to the 
evaluations needed to distinguish what is valuable from 
what is spam. 


 The people characterized here as polemicists are not 
scholars who engage in the normal disputation about real 
controversies and who criticize publications based on their 
problematic contents, which would be entirely legitimate.  
One expects and should welcome criticisms that expose flaws 
and problems and that can lead to improvements and advances 
in knowledge. However, no benefit whatsoever comes from 
“critiques” launched by persons who merely hope to score 
political points with certain constituencies by 
irresponsibly making accusations that they know are 
unfounded. (I am assuming those being designated as 
polemicists are not so dim, so confused that they cannot 
actually distinguish accurate statements from ones having 
no basis in fact.) Certain polemicists are so addicted to 
launching aggressive attacks that they invent battles based 
on utterly specious pretexts.  In their modus operandi, 
they are much like the second Bush Administration, which 
attacked and invaded Iraq on the completely spurious 
pretext that Iraq possessed weapons of mass destruction 
that it was about to use, repeating this lie many times in 
many forums, heedless of its falsehood. Obviously, 
President George W. Bush and the neo-con contingent calling 
for military aggression were eager to attack Iraq for other 
reasons, but the supposed threat posed by Saddam’s WMDs was 
relied on as the official rationale. In much the same way, 
the polemicists’ attacks on my human rights scholarship do 
not relate to what I have ever written or said, but rest 
instead on the basis of allegations as far-fetched as the 
official U.S. charges that Saddam harbored WMDs.    







Understanding the relationship between Islam and human 
rights is an important topic, but the prospects for such 
understanding are set back when polemicists insist on 
operating on their own rigid, ill-founded preconceptions 
and stubbornly refuse to adjust their thinking on the basis 
of evidence showing their deficiencies. Unsettled by 
propositions that challenge their often naïve stereotypes, 
they deploy distortions, counterfactual assertions, and 
base insinuations to discredit scholarship that cannot be 
squeezed into their intellectual procrustean beds. Unable 
to produce reasoned analyses, they resort to unfounded 
accusations and distortions – or even to outright lies – in 
order to “prove” their points. The “critiques” coming from 
such polemical ventures may masquerade as human rights 
scholarship, but they represent its antithesis.  Since 
these polemicists rely on spurious pretexts for taking the 
offensive, their “critiques” are obviously motivated by 
reasons other than the advancement of knowledge. Since I do 
take the advancement of knowledge to be the whole purpose 
of scholarship, I think it worth spending some time to cast 
light on their tactics.    
  In the areas that I write on, I observe that the 
hostility of polemicists tends to be provoked by analyses 
that pass negative judgments on the human rights deficits 
in Muslim societies, using international human rights law 
to judge these. Such analyses are categorized – wrongly -- 
as the misuse of quintessentially Western standards to 
denigrate Islamic culture. Criticism coming from a non-
Muslim in the West will be said to involve using 
inappropriate Western standards to judge Muslim societies; 
if coming from a Muslim, criticism will be dismissed as a 
manifestation of cultural alienation or the author’s 
mindless aping of Western attitudes.  Thus, I have had to 
become accustomed to being slurred by polemicists, who 
insist that my calling for protecting Muslims’ human rights 
means I am using Western standards to cast aspersions on 
Islam and am engaging in a blameworthy attempt to establish 
Western superiority.  
    A classic example of this kind of polemical attack can 
be seen in a supposed “critique” of my work authored by one 
Shamsheer Ali, which is replete with false accusations. As 
with most other such pseudo-scholarly “critiques” of my 
publications, Ali’s is studded with footnotes in hopes that 
readers will believe that it has documentary support. In 







reality, the footnotes are specious, mere decorative 
elements adorning a tirade lacking any research basis.6   
Alas, he has many emulators. 
 
 
The Significance of the Assault on Human Rights 
Universalism 
 
 
 In some milieus attacking human rights universalism 
offers a respectable way for pressing opinions that, upon 
inspection, turn out to be reactionary.  Where women’s 
international human rights are concerned, polemicists 
opposed to allowing Muslim women equality in rights have a 
field day. Unwilling to make candid acknowledgments of 
their own hostility towards women’s equality in rights, 
they re-imagine Muslim societies as feminism-free zones -- 
as if being Muslim was tantamount to having an abhorrence 
of feminism. They refuse to acknowledge the voices of the 
growing contingent of Muslim feminists, who have 
outspokenly and courageously fought for equality. They lump 
Muslim women together, treating them as a species of 
subhumans united in their willingness to being denied basic 
freedoms, all in the guise of fidelity to “Islam.” A 
mindset that treasures preserving an Islamic identity over 
all other values and a natural hostility to the supposedly 
alien “Western” values of human rights are imputed to all 
Muslim women – except, of course, for those women deemed to 
be cultural traitors.    


                                                 
6 See Shamsheer Ali, “Review Article: Misguided Theorizing 
and Application,” Journal of Muslim Minority Affairs, vol. 
19, no. 2 (1999), 299-320.  Among other things, Ali accuses 
me of extolling secular liberal culture as being superior 
to other cultures (p. 300) when I make no claims whatsoever 
about any such cultural superiority, of being “boastful 
that human rights are a unique product of Western 
liberalism”(p. 301) — citing to a publication where no such 
claim is being made, and of treating human rights law as 
practiced in U.S. courts as normative(p. 313) – when U.S. 
courts fail to apply international human rights law, a 
failing that I have repeatedly deplored.  I was afforded an 
opportunity to respond in Ann Elizabeth Mayer, “Misguided 
Interpretation: Ann Elizabeth Mayer’s Response to Shamsheer 
Ali’s Review Article,” Journal of Muslim Minority Affairs, 
vol. 20 (2000), 181-84.  







  Among supporters of the Islamist project one finds 
ideologues who combine elements of Marxism, traditionally 
hostile to civil and political rights, with Islamist 
apologetics.  In a quixotic decision, the feminist journal 
SIGNS, which would hardly publish an article by a Christian 
fundamentalist like James Dobson demanding that U.S. 
women’s rights be determined by Biblical standards, felt 
comfortable publishing an article by Anouar Majid, who 
calls for Muslim women to defer to Islamic tradition and 
who portrays Iran’s Islamization program in the most 
favorable light.7  
   As part of his support for Islamist strictures affecting 
women, Majid denounces women’s international human rights 
as a Western imperialist plot that can have no legitimacy 
in Muslim societies, linking this to his condemnation of 
the predations of global capitalism. Denying the legitimacy 
of concerns for setbacks to women’s rights under Iran’s 
Islamization program, which he sees as having “liberated” 
Iranian women, Majid scoffs at concerns for women’s human 
rights as “a new form of orientalism” that equates “re-
Islamization” with a retreat “into a medieval 
obscurantism.”8  He speaks of a failure to chronicle the 
“female affirmation” by Islamist groups such as the Muslim 
Brothers, suggesting that this is the fault of “dominating 
currents of Western feminism,” “orientalist legacies,” and 
liberal bourgeois values such as “a deshistoricized notion 
of human rights and an implicit acceptance of the bourgeois 
political apparatus as a reliable mechanism for negotiating 
the grievances of the exploited.”9 The actual records of 
discriminatory treatment of women after “re-Islamization” 
in countries like Afghanistan, Iran, Pakistan and Sudan are 
conveniently ignored.  
   Although indicating his negative assessment of my 
positions on human rights, Majid is more offended by the 
idea that a Muslim woman would dare appeal to international 
human rights law. Having noted that the prominent Moroccan 
feminist Fatima Mernissi is a strong supporter of women’s 
human rights, Majid admonishes her that a feminist movement 
that calls for civil rights “in the Islamic world today 
dismisses the weight of tradition and culture,” and he also 
faults it for discouraging resistance to Westernization.10 


                                                 
7 See Anouar Majid,“The Politics of Feminism in Islam,” 
SIGNS, vol. 23 (Winter 1998), 321-61. 
8 Ibid., 340.   
9 Ibid., 339. 
10 Ibid., 345.   







That is, a feminist like Mernissi, a Muslim woman raised in 
a traditional Moroccan harem environment, who rebels 
against what supporters of patriarchy claim are sacred 
rules requiring women’s submission, is no more than an 
agent of Western influence. Unlike the doctrines fashioned 
by male interpreters who preach women’s duty to defer to 
discriminatory rules – something that Majid implicitly 
accepts as truly Islamic, Majid does not bother to examine 
Mernissi’s enlightened feminist readings of Islamic 
requirements, these being effectively dismissed as mere 
kowtowing to Western ideas.   
  Deploying Marxist concepts in his attempts to defend 
Iran’s reactionary policies on women, Majid associates 
Iran’s rules enforcing Islamic dress for women with the 
struggle against Westernization and the global neocolonial 
order. That is, as Majid portrays it, the regime’s policies 
of stripping women of rights is not a case of reactionary 
clerics imposing hejab as part of a regime of stripping 
women of rights and freedoms; the hejab is a weapon in the 
struggle against global capitalism. He does not try to 
explain how Iranian women wearing chadors would keep global 
capitalism at bay when the same clerics who impose such 
dress on women are fighting determinedly to gain Iran’s 
entrée into the WTO, the centerpiece of the global 
capitalist system.  
  I have critiqued Majid’s attempts to make his 
endorsement of reactionary Islamist policies on women seem 
to be animated by progressive concerns, pointing out among 
other things how he ignores the manifestations of hunger 
for human rights among the populations of Muslim countries, 
how he writes around and suppresses the negative 
implications of Islamist policies affecting women, and how 
his insistence that women must defer any claims for human 
rights until the achievement of self-determination for 
“peoples” at some uncertain future date means that women 
are being consigned to having their aspirations for 
equality endlessly deferred.11   


                                                 
11 See Ann Elizabeth Mayer,“Comment on Majid’s ‘The Politics 
of Feminism in Islam’,” SIGNS, vol. 23 (Winter 1998), 369-
77. Regrettably, my response was written to an earlier 
draft of his article than the one actually appearing in 
print. At the last minute, an altered version of Majid’s 
original article was inserted, allowing him to tone down 
his effusions of enthusiasm for Islamism and Iran’s Islamic 
Revolution  In consequence of the last minute alterations 
and the shortness of the time I had to rewrite, my page 







  The Iranian human rights lawyer Shirin Ebadi 
represents the kind of Muslim woman who – according to the 
world views of people like Majid -- should not exist. 
Ebadi, a believing Muslim and a feminist, is an outspoken 
critic of U.S. policies at the same time that she condemns 
Iran’s discriminatory treatment of women. She is a perfect 
exemplar of how Muslims in Muslim countries can insist that 
Islam is consonant with human rights, rejecting the 
policies stripping their fellow Muslims of human rights 
because they do not accept that Islam requires deviating 
from international human rights. Thus, Ebadi has fought 
hard to roll back the discriminatory laws affecting women 
that Iran’s clerical rulers insist are mandated by Islamic 
requirements.  These included laws that removed Ebadi from 
her judgeship on the grounds of sex-stereotyping that 
proposed that all women were unfit for holding judicial 
office.  Barring women from all judicial offices embodies 
the kind of blatantly sexist and reactionary views that 
polemicists like Majid prefer not to discuss in their 
attempts to rehabilitate the image of Iran’s ruling 
theocracy.  
   Ebadi’s case proves that human rights universality is 
a two-edged sword; it can be used to critique human rights 
violations whether they occur in East or West under an 
Islamic rubric or in Western countries. Ebadi dislikes 
wearing the “Islamic” uniform imposed by Iran’s ruling 
clerics and dresses in Western style when she leaves Iran. 
Thus, she was bare-headed when she received the news of her 
Nobel Prize in Paris in October 2003 and also when she went 
to Oslo in December for the Nobel Prize ceremony. However, 
as a true supporter of human rights universality, Ebadi did 
not limit herself to fighting against Iran’s discriminatory 
treatment of women, like its coercive official Islamic 
dress rules.  Having a mastery of international human 
rights law and following a coherent universalist model of 
human rights, Ebadi used her time in the spotlight to 
insist that women should be free to choose whether or not 
to cover their hair – and that this principle applied not 
only in Iran but in Europe, as well. During her October 
stay in Paris, Ebadi noted the debates on the French plan 
to ban Muslim students from wearing headscarves in schools.  
Believing in freedom of religion as a principle that 
crosses national frontiers, Ebadi sided with the Muslim 
women who protested the ban on headscarves in French 
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schools, asserting that she was equally opposed to the 
French ban on the headscarf and to the Iranian imposition 
of the headscarf, that both were unacceptable from a human 
rights perspective.12  It is cases like hers that 
demonstrate how believing Muslims who are versed in 
international human rights law do appreciate the need to 
have consistent standards and and how they press 
universalist positions that will be anathema to those 
preaching the doctrine that human rights are “too Western” 
and “too secular” for Muslims.      
 
 
 
Discussing Human Rights in an Era of Islamophobia  
 
 Given the current international situation, there is a 
great deal of ambient “noise” that interferes with 
successful communication on issues of Islam and human 
rights. It is vital to distinguish well-documented and fair 
criticisms that reflect rigorous and consistent 
applications of international standards from a very 
different phenomenon -- the selective appropriation of 
human rights by Western governments to justify their 
political and economic encroachments or the cynical 
deployment of human rights rhetoric by Islamophobes.  The 
motives behind scholarship that endeavors to render 
intelligible complex developments in Middle Eastern 
societies can be confused with the motives of actors in the 
drama of expanding U.S. hegemony in the Middle East.  U.S. 
ambitions to impose a Pax Americana on the Middle East have 
mushroomed since September 11, 2001, raising the “noise” 
level, which was already confusing for many observers.  
Today one sees Western politicians -- like members of the 
second Bush administration -- who cynically exploit human 
rights as a tool to bludgeon uncooperative countries into 
submission or to justify neo-imperialist crusades.  The 
blatant double standards of the Bush Administration, in 
which a country like Iran is demonized and more cooperative 
or subservient countries that are human rights hells -- 
like Libya, Saudi Arabia, Sudan, Tunisia, and Uzbekistan -- 
are treated leniently, naturally provoke disgust.   
   Those perceiving the outlines of a neo-colonialist plot 
in efforts to secure the universality of human rights might 
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point to statements like those made on September 26, 2001, 
by Italy’s Prime Minister Berlusconi, a strong supporter of 
U.S. intervention in the Middle East. This neo-fascist 
official proclaimed Western civilization superior to that 
of Islam – in part based on the West’s advances in human 
rights – and called for the West to “occidentalize” the 
globe, as if this would be to the benefit of non-Western 
societies.  Among his comments were: 
 
We should be confident of the superiority of our 
civilization, which consists of a value system that has 
given people widespread prosperity in those countries that 
embrace it, and guarantees respect for human rights and 
religion. This respect certainly does not exist in Islamic 
countries.13 
 
However, the neo-fascist Berlusconi has no stature 
whatsoever in the human rights domain, and his enthusiasm 
for Western Imperialist ventures in Muslim countries is 
irreconcilable with fundamental principles of international 
law supporting self-determination and anti-colonialism.  
Wrongly assuming that ideas like Berlusconi’s are typical 
of human rights activists, persons skeptical about claims 
of human rights universality may envisage a grim outcome of 
the struggle on behalf of human rights universality and may 
project that, when non-Western societies lie prostrate 
after being overwhelmed by the ravages of Western culture, 
they will be incapable of resisting Western economic and 
military predations.  In reality, it is the lack of human 
rights that, in combination with other factors, makes so 
many Muslim countries particularly vulnerable to outside 
pressures. 
     More “noise” is engendered by Western religious 
leaders like Franklin Graham and political pundits like Ann 
Coulter who demonize Islam and call for Muslims to be 
converted to Christianity, assuming that Islamic 
civilization is barbaric and backward.  One also encounters 
journalistic proponents of rank Islamophobia, like the 
Italian journalist Oriana Fallaci, who authors poisonous 
diatribes against Muslims and their faith. To their “noise” 
is added the babbling of supposed “experts” on Islam like 
the pseudonymous “Ibn Warraq” who is furiously hostile to 
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Islam and who wages campaigns to defame it, blaming Islam 
for the ills of Muslim societies – including the dismal 
human rights situations that one finds there.14 I need not 
dwell on my quarrels with “Ibn Warraq,” since the person 
hiding behind this pseudonym has given the world ample 
reason to question his evaluative capacities via his 
writings, most particularly his recent assault on the 
deceased Edward Said, whom he accuses of being “the most 
influential exponent” of the philosophical trend that 
produced “Islamic terrorism.” 15 In an interesting twist, 
the Islamophobic “Ibn Warraq” attacks me, expressing 
disgust at what he calls my “desperate attempts to 
exonerate Islam.”16 That is, while polemicists with 
apologetic and cultural relativist agendas condemn me for 
negative characterizations of Islam, a polemicist on the 
opposite side who is aiming to denigrate Islam finds the 
distinctions that I draw between Islam and the political 
uses of Islam objectionable.  
  Such background “noise” frequently disposes people to 
make too casually the assumption that all critical 
appraisals by Westerners of human rights deficits in Muslim 
societies must be animated by hostility towards Islam 
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and/or by support for the designs of Western neo-
imperialism.  It is vital to differentiate well-founded 
critical evaluations of the ideologized Islam that is 
deployed both by governments and by reactionary Islamists 
as the pretext for oppression from a different phenomenon, 
Islamophobia – attacks on Islam per se and diatribes 
designed to establish that Islamic civilization is 
defective and barbaric in comparison with its Western 
counterpart. The latter approach entails denigrating 
Islamic religion and culture on the basis of hostile 
stereotyping and ethnocentric presumptions of Western 
superiority, whereas the former condemns specific political 
programs for their non-conformity with international law, 
using standards that likewise apply to judge Western 
shortcomings.  Without the right distinctions, discussions 
of human rights issues in Muslim countries become 
hopelessly confused, with non-issues becoming elevated to 
the status of the issues, diverting attention from human 
rights problems that cry out for attention.   
   
 
 
A Human Rights Critique out of Lewis Carroll’s World 
 
   The following dissection of John Strawson’s grossly 
misleading “critique” of my work should serve as an 
instructive illustration of how what I write is traduced by 
people who are committed to discrediting scholarship that 
conflicts with their convictions that human rights do not 
belong in Muslim societies.  I have singled John Strawson 
out for particular attention, because he has been most 
assiduous in purveying gross mischaracterizations of my 
work in one publication after another, all the while 
maintaining the pretense of being engaged in scholarship. I 
propose here to account for John Strawson’s bizarre 
“reading” by assuming that he owes an intellectual debt to 
Lewis Carroll, although one might well suspect that other 
motives are at play. Strawson’s criticisms seem animated by 
the Mock Turtle’s version of Arithmetic – “Ambition, 
Distraction, Uglification and Derision.” I have already 
published one short response to some of Strawson’s 
outlandish charges.17  Although I can only respond here to a 
fraction of his strange accusations, I hope that, once 
alerted to Strawson’s tactics, readers will be prepared to 


                                                 
17 See Ann Elizabeth Mayer, “A Rebuttal,” Arab Studies 
Quarterly, vol. 20 n.1 (Winter 1998), 95-97. 







dissect other dimensions of his oeuvre and to enjoy his 
faux-scholarly “critiques” in the manifestly unserious 
spirit in which they were written.  By grasping the 
patterns in Strawson’s misrepresentations, they will also 
be prepared to identify the spam-like disinformation being 
purveyed by other authors sharing the same mindset.   
  Strawson, operating in his through-the-looking-glass 
mode, pretends that my Islam and Human Rights book has a 
thesis that is diametrically opposed to the one that it 
actually puts forth, writing: “Mayer concludes her book 
with an explanation of her thesis that Islam contains a 
‘culture based resistance to rights.’”18 Readers should 
contrast Strawson’s fabrication with the book’s actual 
conclusion, emphasizing that, despite the regular recourse 
to Islam as a cover, political factors – not culture – lie 
behind state-sponsored Islamic human rights schemes.  I 
stress that Islam and its associated culture are not the 
problem: 
 
Their Islamic pedigrees are dubious . . .the pattern of 
diluted rights in the Islamic human rights schemes examined 
here should not be ascribed to peculiar features of Islam 
or its inherent incompatibility with human rights.  
Instead, these diluted rights should be seen as part of a 
broader phenomenon of attempts by elites -- the 
beneficiaries of undemocratic and hierarchical systems -- 
to legitimize their opposition to human rights by appealing 
to supposedly distinctive cultural traditions.19   
 
In John Strawson’s gross misrepresentation of my conclusion 
one sees his “method” for composing a “critique” in a 
nutshell: Deliberately ignore what another scholar has 
written, invent obnoxious or ignorant stances that conflict 
with the points of view actually expressed, falsely 
attribute these stances to the scholar, and then proceed to 
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“critique” the scholar for the false imputations. One also 
sees the characteristics that mark his “critiques” as 
exercises in pseudo-scholarship. Rather than confess that 
he is engaged in a polemical endeavor, Strawson includes 
some quotations, offers some footnotes, and writes in the 
tone of an academic perturbed by the deficiencies that he 
pretends that he has discovered. John Strawson’s scholarly 
masquerade is one reason why a riposte is called for; 
unwary readers, particularly unwary students, could be 
deceived into thinking that there actually are factual 
bases for his Mock Turtle-style disquisitions on my human 
rights publications.  


Being disinclined to consider the importance of 
political dynamics within Muslim countries, John Strawson 
acts mystified by analyses that focus on these dynamics. 
Unwilling to examine the political motives and objectives 
lurking behind oppressive regimes’ appeals to Islam to 
justify policies violative of rights, he harps on a binary 
world in which a beleaguered monolithic “Islam” faces off 
against an arrogant, secular “West.” Imagining that this is 
a struggle in which an external force, the West, deploys 
human rights in a strategy for cultural domination, 
Strawson’s outlook closely resembles that of the famous 
political scientist Samuel P. Huntington – whom Strawson in 
a Lewis Carroll-ish twist renames “Patrick P. Huntington.”20 
In his “clash of civilizations” essay, Huntington claimed 
that the West engenders conflicts by inappropriately 
pressing “Western” human rights on resisting Muslims, who 
find them culturally alien. John Strawson shares the 
Huntingtonian perspective but adds a conspiratorial 
dimension, treating calls for respecting international 
human rights law as part of a Western plot against Islamic 
culture.  Thus, if I use international human rights law in 
critical assessments of how Islam has been deployed as a 
pretext for denying human rights, I am, in Strawson’s view, 
serving as an agent for a pernicious Western campaign to 
undermine Islamic culture.   


John Strawson insists on a Huntingtonian East-West 
split on human rights -- as if the International Bill of 
Human Rights were a product of “the West,” when in reality 
the historical record amply demonstrates that many Muslim 
countries -- as well as other non-Western countries -- 
played vital roles in the difficult work of shaping human 


                                                 
20 See John Strawson, “A Western Question to the Middle 
East: Is There a Human Rights Discourse in Islam?” Arab 
Studies Quarterly, vol. 20, n. 1 (Winter 1997), 51. 







rights principles.21 The major Western countries like the 
United States largely remained on the sidelines -- when not 
impeding the process of drafting the International Bill of 
Human Rights. Far from sharing Huntington’s views, I object 
to Huntington’s thesis so strongly that I was prompted to 
write a ninety-seven page article debunking it,22 an article 
that innumerable Muslims have told me that they have 
appreciated as a corrective to Western preconceptions about 
human rights being distinctively Western and about Islamic 
culture being inherently opposed to human rights.    
    In his determined campaign to portray me as a person 
infected with bigotry and anti-Islamic animus, John 
Strawson insistently presses a polemic based on the notion 
that I am deeply prejudiced against Islamic law and 
dedicated to proving the superiority of Western law. In a 
passage replete with grave accusations that he does not 
even attempt to substantiate, Strawson accuses me of 
representing Islamic law as “an essentially defective legal 
system,” “incomplete and inadequate.” He also pretends that 
I am claiming that European law is “superior,” 
”legitimate,” ”fully developed,” “a complete, established 
and definite legal system”23 – ideas that run directly 
counter to what I have written and taught over several 
decades.  He goes even further, asserting: “Her entire 
standpoint is ‘western (sic) superiority.’”24  He does not – 
and cannot -- offer one shred of evidence buttressing his 
outlandish assertions.  
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Not only am I free of the ugly Western triumphalism 
that John Strawson glibly and falsely imputes to me, but, 
not sharing Strawson’s binary vision, I do not use the 
kinds of stereotypes about “the West” and “Islam” or about 
“European law” and “Islamic law” that one finds in 
Strawson’s own work. Although in the course of longer 
discussions, I have as a matter of convenience often been 
obliged to resort to short hand terms like “the West,”  
“Islam,” or “the Muslim world,” any reader who peruses my 
arguments will see that I consistently stress that one 
cannot fairly generalize about “Islamic law,” which has 
always encompassed complex and diverse strands and which 
presently also morphs into many national variants – as well 
as variants reflecting numerous competing trends in 
contemporary Islamic thought.  In contrast, John Strawson 
often writes of two simple entities that might be compared 
with a view to establishing that one of the two were 
superior. Then, in a tactic that belongs at the Mad Tea 
Party, Strawson ascribes to me what are his stereotypes 
about “the West” and “Islam” as an oppositional pair and 
pretends that I use his stereotypes – stereotypes that I 
despise -- to establish the inferiority of Islam! 


Far from adopting European/Western law as a standard 
of perfection, I use international human rights law as my 
standard – a law in which inputs from Muslim delegates were 
significant and a law that the United States has largely 
refused to accept. Furthermore, I condemn laws and policies 
that fail to conform to international human rights law, 
regardless of whether these come from governments in 
Africa, Asia, or the Americas.  For example, I have 
lectured extensively about U.S. non-acceptance of 
international human rights law, I have critically assessed 
the Vatican’s and the U.S. government’s stances on 
international human rights, and I have contributed to 
critiques of the U.S. Department of State's Country Reports 
on Human Rights Practices. 


Alas, the stark distortions that John Strawson purveys 
feed common misconceptions about human rights being 
inherently “Western” and also suit the designs of those who 
appeal to Islam as the means to defend Muslim countries 
from charges of perpetrating massive human rights 
violations. People are ready to accept at face value claims 
that confirm their stereotypes. The intellectual pollution 
caused by Stawson’s pseudo-scholarship, which pretends to 
dissect my publications while actually resorting to 
egregious misrepresentations, is, apparently, spreading.    







An ambition recent book on human rights and Islamic 
law by Mashood A. Baderin reveals the imprint of Strawson’s 
distortions. Although his work is far better researched 
than Strawson’s and is generally more respectful of the 
canons of scholarship, Baderin does resort to similar 
tactics to “prove” his contentions that supporting human 
rights universalism is simply a facet of Western cultural 
imperialism.25 In advancing his theme that calling for 
Muslims to enjoy the full human rights guaranteed under 
international law means imposing Western cultural values on 
resisting Muslims, Baderin explicitly cites Strawson’s 
views.26 Apparently influenced by Strawson, Baderin imagines 
that, when I talk about the need for universalism in the 
human rights domain, I am arguing that, in his words, 
“Western culture should serve as the universal normative 
model for the content of international human rights law,”27 
a glaring misrepresentation that is later repeated.28 
Following Strawson’s model of taking words out of context 
and then twisting them to “prove” a point, Baderin offers a 
mangled and misleading “quotation” from my Islam and human 
rights book to support the false insinuation I posit that 
“universalism” entails agreeing that “Islamic law has no 
normative value and enjoys little prestige.”29  In the 
actual text, when using the language last quoted, I am not 
positioning Islamic law vis-a-vis “universalism” but 
speaking of writings of specialists on international law, 
who work within the framework of “the Western legal 
heritage, within which Islamic law has no normative value 
and enjoys little prestige.”30 The actual passage deals with 
my characterization of the parochialism of the Western 
scholarly tradition; it is not presented as my own opinion, 
nor do I endorse it. Thus, one can see that Baderin – 
presumably inspired by Strawson’s “critique” – ignores what 
I have actually written in his efforts to establish that, 
when I treat the human rights provisions in international 
law as authoritative, this must be the same as denigrating 
Islam and demanding that Muslim countries defer to the 
alien Western tradition.  
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   Significantly, in addition to replicating aspects of 
on Strawson’s “critique,” Baderin exhibits a philosophy 
regarding rules of Islamic dress that resembles that of 
Anouar Majid, not conceding that women should have any 
choice in deciding what Islamic modesty requirements 
entail. According to Baderin, Muslim women have only two 
options: they may choose either to be completely covered 
(as in the model of the Afghan burqa or Saudi abaya) or to 
conform to the Iranian style of hejab, which allows them to 
uncover their faces, hands, and feet while concealing 
everything else.31 Like Majid, he seems unconcerned by the 
reality that such restrictions on women’s dress are 
coercively imposed by states or vigilantes against the 
wishes of many of the affected women.  One can infer that a 
person who demands that Muslim women defer to his notions 
of correct Islamic dress would have reason to want to 
delegitimize Muslim women’s aspirations to enjoy the 
protections that international law would afford them. One 
could also presume that he would want to discredit the 
attitudes of a Muslim woman like Shirin Ebadi. who is a 
staunch supporter of international human rights law and 
sees it as protecting Muslim women’s right to veil or not 
to veil, whether in Europe or in Muslim countries. In these 
connections, one of the easiest gambits would be to 
announce that international human rights law is “too 
Western” for use in Muslim milieus and that Muslim women 
who demand that their rights be protected according to 
universal standards are cultural traitors whose opinions 
can be disregarded.     


In connection with Strawson’s charges that I am 
insisting on the superiority of Western law, in an 
assertion that Strawson probably imagined would be 
blistering, he trumpets: “France, the home of the 
Enlightenment, did not grant women the right to vote until 
after the Second World War.”32 Apparently, John Strawson 
hopes to convey to readers the idea that I would never have 
realized that the situation of women’s rights in France has 
even been anything but optimal!  However, in reality, I 
have written an article demonstrating how some 
discriminatory rules that are too casually associated with 
Islam have exact counterparts in French laws, at least as 
these stood until very recently.  I have explained that 
North African countries are really not far behind France in 
the pace at which their family laws are evolving. I have 
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also pointed out how, in borrowing Swiss law in the 1920s, 
Turkey adopted a Western law with some of the same 
patriarchal features that are found in Islamic law. Far 
from singling out Islamic law as a special barrier to 
women’s rights, I have demonstrated how closely related are 
the patterns in legal developments relating to women’s 
rights issues on both sides of the Mediterranean.  I have 
also suggested that, when looking at aspects of women’s 
rights around the Mediterranean, we might dispense 
altogether with the category of “Islamic law,” employing a 
different category, “Mediterranean law.”33  


Moreover, I have argued that, in discussing the 
current transitional phase in the evolution of legal 
systems in Muslim countries, we should adopt the Italian 
comparativist Ugo Mattei’s classifications of the three 
historical stages that all legal systems pass through – 
precisely because I see strong parallels between this 
transitional phase and the stages of development that 
European systems have passed through.34 Now, why would I be 
pointing out the striking similarities between patterns in 
legal evolution in European and Muslim countries if I 
espoused the prejudiced stereotypes that Strawson imputes 
to me or if I believed in “othering” Islamic law? 
  Demonstrating more parallel developments, I have 
discussed the striking similarities in the resistance to 
women’s international human rights on the part of various 
Muslim countries, the Vatican, and the United States, all 
of which have had difficulties absorbing the principle of 
women’s equality in the Women’s Convention. My critical 
analysis of how closely related the supposedly “Islamic” 
and “Catholic” positions are and how they, in turn, closely 
correlate with the U.S. Government’s stance resisting 
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women’s equality, has won an appreciative audience in the 
Arab world, where it has been republished in both English 
and in Arabic.35 I have also specifically compared the U.S. 
deployment of constitutional pretexts for refusing to 
adhere to women’s international human rights to Muslim 
countries’ use of Islam in the same connection, 
demonstrating the analogies in the strategies involved.36  
Why would I be writing about how Muslim countries, the 
Vatican, and the United States have taken closely related 
stances in resisting women’s international human rights if 
I believed in Western superiority and the inferiority of 
Islamic law?    


I have shown how the Saudi prohibition on women 
driving cars was foreshadowed by events in the United 
States at the dawn of the automobile era.  I have reminded 
readers that research shows that, so threatening was 
women’s automobility to the U.S. status quo in the early 
twentieth century, that men strongly resisted allowing 
women to drive, offering a variety of rationales for why 
women did not belong behind the wheel.37 That is, I have 
tried to help Western readers understand that they need to 
look beyond “Islam” when analyzing a problem like why the 
Saudi government bars women from driving, demonstrating 
that in situations where the use of cars by women threatens 
to undermine male control – whether it be in the United 
States or in Saudi Arabia, rationalizations are devised for 
keeping the privilege of driving for men. If I am 
encouraging people to appreciate that, regardless of what 
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the Saudi Minister of the Interior may say, it is 
simplistic to assert that “Islam” bars Saudi women from 
taking the wheel, is it reasonable to accuse me of 
portraying Islam as defective? 
  I am as critical of the rationales that U.S. 
officialdom offers for non-compliance with human rights as 
I am of the Saudi rationale for barring women from driving. 
For example, in the course of a tough assessment of how and 
why the United States has used its Constitution as a 
pretext for non-compliance with international human rights 
law, I have pointed out how a worshipful attitude towards 
antiquated constitutional doctrines has been a factor 
leading to the United States lagging behind the standards 
of international human rights law.38  Why would I be 
discussing U.S. backwardness in assimilating international 
human rights if I were trying to present Western law as 
being “superior” and “fully developed,” as John Strawson 
charges? 


One of John Strawson’s favorite gambits is critique-
by-epithet, and he hurls epithets with casual abandon. 
According to him, I am, among other things, a “positivist.” 
Now, in the legal domain, people use “positivist” in a 
variety of senses, so it would behoove someone who 
apparently thinks that positivism is a very bad thing to 
explain precisely how and why it applies to a given 
author’s work.  However, offering clear explanations is not 
Strawson’s style, so one is left to speculate why he would 
paste the “positivist” label on a scholar like myself who 
highlights how political interests shape what is presented 
as “law.”  I shall not lose any sleep worrying about what 
basis Strawson might fancy that he has for this accusation, 
because he so regularly attacks me as if I had written 
precisely the opposite of what I have written.  Thus, given 
Strawson’s proclivities, it is fair to assume that his 
accusations that I am a positivist reflect the reality that 
I am not a positivist, which puts one in mind of Lewis 
Carroll’s king, who says: “If there's no meaning in it . . 
. that saves a world of trouble, you know, as we needn't 
try to find any.” 


However, there is another aspect to glib accusations 
of “positivism.”  Over the years I have witnessed a pattern 
on the part of persons eager to jumpstart their careers who 
fling about denunciations of “positivist” scholarship. In 
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this context, “positivist” scholarship often turns out to 
be scholarship that is fully documented and extensively 
researched. As far as I can tell, blasting “positivism” 
serves the goal for many “anti-positivists” of implicitly 
downgrading the importance of accuracy and a solid research 
basis, thereby rehabilitating (at least in their own eyes) 
the quality of their own writings.  If scholars who take 
pains trying to make their assessments well-grounded and 
accurate can be dismissed as “positivists,” so the 
accusers’ attenuated logic would seem to run, then they 
themselves cannot be faulted for making careless and 
inaccurate allegations.  In this “anti-positivist” schema, 
making unresearched counterfactual assertions can be 
elevated to a virtue. 


If one is committed to operating in an “anti-
positivist” mode, why not be “creative” about changing 
important historical dates?  No slouch in this regard, John 
Strawson coins a new, imaginary date for the 1979 post-
revolutionary Iranian Constitution, which he dates to 
1980.39 In a perfect illustration of the level of John 
Strawson’s qualifications, not only does he give readers 
the wrong date, but he attacks me in the associated 
footnote, asserting “Mayer refers to the Constitution that 
emerged after the Islamic Revolution as dated 1979, in fact 
it was adopted in May 1980.”40  This example embodies 
Strawson’s “anti-positivist” attempt to lure unwary readers 
into his through-the-looking-glass world. I did not invent 
the 1979 date; there is ample evidence in the historical 
record supporting it.41 In another instance of “anti-
positivism,” John Strawson boldly makes up out of whole 
cloth a new – and false -- date for the 1993 Vienna Human 
Rights Conference; Strawson moves in back one year to 
1992.42   


In another example of his “anti-positivist” modus 
operandi, John Strawson pretends that I harbor the illusion 
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that I can channel a late Pakistani Islamist! He maintains 
that I have had the astounding presumption when discussing 
Tabandeh and Mawdudi, two figures prominent in the reaction  
against human rights, to assert that I can be “certain that 
what the former (the more conservative of the two), said in 
print was what Mawdudi really thought, but for political 
reasons would not write.”43(emphasis added) In reality, on 
the page that Strawson refers to, one can see that, far 
from presuming that I possess the psychic capacity to 
intuit what were Mawdudi’s unwritten ideas, I am expressly 
relying on texts -- Mawdudi’s own publications, which are 
cited with references to the relevant pages.44  Thus, far 
from claiming that these are positions that Mawdudi “for 
political reasons would not write,”(emphasis added) I am 
steering readers to textual sources, where they can find 
what Mawdudi did write. And, no, I do not indicate that 
Mawdudi adheres to the same positions as Tabandeh; I make a 
more nuanced assertion, noting that his positions “are 
similar to Tabandeh’s, with the exception that Mawdudi 
believed that women should be able to sue for divorce on 
liberal grounds.”45  That is, far from saying that what 
Tabandeh said “was what Mawdudi really thought” as John 
Strawson alleges, I highlight an important area where, 
based on consulting texts, I have noted that the two 
differ. Reading John Strawson’s far fetched assertions, one 
recalls a line from Lewis Carroll: “Contrariwise," 
continued Tweedledee, "if it was so, it might be, and if it 
were so, it would be; but as it isn't, it ain't. That's 
logic!" 
  In a further “anti-postivist” gambit, John Strawson 
attacks me for insisting on my version of Islam: “Mayer 
still seems dissatisfied that the texts that she chose do 
not measure up to her Islam, and therefore she imputes even 
more conservative meanings to them.”46(emphasis added) My 
Islam? Apparently, Strawson wants to convince readers that, 
although a non-Muslim, I take positions on Muslims’ 
doctrinal quarrels! In reality, I consistently position 
myself as an outsider observing inter-Islamic disputes 
about law and doctrine. I have repeatedly refused  
invitations to write and speak about Islam in any normative 
or prescriptive sense, my position being that Muslims alone 
should do this.  If there is something to which I do refer 
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as normative is definitely not any religion; it is 
international human rights law. I have never tried to 
conceal that I support international human rights law or 
that I am gratified to see religious thought -- and not 
only Islamic thought -- evolving in directions that bring 
religious teachings and human rights into harmonious 
coexistence. However, my admitted sympathies for 
progressive interpretations of religious traditions, 
including Islam, is not the same thing as my presuming that 
I should or could impose my opinions on persons of other 
faiths wrestling with their doctrinal disputes! 
   It is especially ironic to have John Strawson 
complaining about my deploying what is supposedly my 
version of Islam when in Strawson’s work he keeps pressing 
a version of Islam that one might fairly call “Strawson’s 
Islam.”  Strawson seems to have drunk deeply from the well 
of Islamist cliches and to have absorbed typical 
stereotypes that one finds in Islamist tracts.  He implies 
that there is one Islamic outlook that leads to Muslims all 
thinking that they must be governed by their religious law, 
because for Muslims secular systems are unnatural. “From 
the Islamic standpoint, Islamic law is a system of 
regulation that . . .  is itself created by God . . .As a 
consequence, within the Islamic outlook, it is difficult to 
conceive of a secular state or a secular legal 
system.”47(emphasis added) Strawson could potentially 
correct his stereotypes about Muslims having difficulty 
conceiving of a secular state or legal system by consulting 
the thoughtful analyses of secularism and Islam offered by 
Sami Zubaida.48  But, actually learning about the secular 
dimensions of the Islamic heritage would be the concern of 
a scholar, not a task for a polemicist seeking to spin a 
particular line.   


Endorsing “the Islamic outlook,” John Strawson reveals 
that he shares Islamists’ bitterness over the displacement 
of Islamic law by Western law, which he sees as being 
imposed on unwilling Muslims by hostile Western forces 
determined to undermine Islamic culture.  His 
misconceptions about earlier legal history tie on with his 
mistaken belief that demands for respect for the human 
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rights developed under U.N. auspices entail imposing a 
“Western” law inimical to Islamic culture. Embracing 
typical Islamist views, he seems to think that Islamic law 
constitutes a viable system suitable for immediate 
implementation in contemporary Muslim countries -- – 
despite the fact that it in almost all countries Islamic 
law has fallen into desuetude. He fails to consider that, 
having long been in abeyance, Islamic law has not been 
comprehensively streamlined and updated and has not been 
expanded to cover numerous new areas of law that have 
emerged in the last century.  Arduous work would have be 
invested to rework the Islamic legal corpus in order to 
distill from the enormously complex sources and 
jurisprudence of the past the foundations for a viable 
modern legal system. Even Saudi Arabia has in recent years 
had to adjust to a vastly expanded role for secular 
regulation, finding insufficient guidance in Islamic law 
for the many new issues that are coming up. 


John Strawson seems to believe that Iran’s 
Islamization program has already proven his thesis that 
Islamic law can easily be picked up and applied in all 
areas without further ado. He quotes with approval Chibli 
Mallat’s encomium to “the success and durability of the 
Islamic Revolution in Iran.”49 Strawson’s warm enthusiasm 
for Iranian Islamists’ project of reimposing Islamic law is 
suggestive of an ideological rigidity that precludes taking  
into account Iranians’ overwhelmingly negative reactions to 
having to endure rule by a corrupt and oppressive 
theocratic clique.50  


 John Strawson discounts Iranians’ alienation from the 
official Islamic system and their mounting demands for 
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secularization. The clamor for secularization is 
particularly strong where human rights are concerned.51  
This clamor has grown so loud that, in an effort to cater 
to the surge in pro-secular sentiment, the ambitious former 
President Hashemi-Rafsanjani (himself a cleric) in January 
2005 publicly tried to win popularity by recasting Iran’s 
system as a basically secular democratic one.52  Strawson 
also apparently assumes that Iran’s “success” in 
Islamization went much further than it actually did. The 
fact that a clique of clerical hardliners holds the reins 
of power in the wake of the Islamic Revolution is 
politically significant, but it has not led to Iran’s 
repudiation of the French foundations of the legal order. 
As those who know the Iranian situation can attest, the 
secular foundations of the Shah’s legal and governmental 
system remain, although these are obscured by superimposed 
elements of the official ideology like the rule by the 
faqih and clerical domination of crucial institutions and 
the incorporation of elements from the medieval Islamic 
heritage like penalties of stoning and amputations, and 
floggings of women not wearing proper Islamic dress.   


Iran’s heritage of French law has recently been 
augmented by new laws enacted by the Majles, most of which 
have no derivation from Islam – a fact that is publicly 
acknowledged even by Iran’s ruling clerics.53  With 
perceptions shaped by Islamist literature, John Strawson is 
ill-prepared to accept this; he, after all, insists that 
Islamic law offers comprehensive coverage, addressing “all 
areas of social regulation, in Western categories, from 
criminal law to family law, from constitutional law to 
public international law.”54  It is high time for Strawson 
to redirect his pique and to start scolding Iran’s 
theocratic leaders for failing by such a wide margin to 
rely on Islamic law, which he knows suffices for all their 
needs, even though Iranians – including Iran’s ruling 
clerics -- have concluded that it does not.  
    Mired in rigid preconceptions about a gulf separating 
“the West” and “Islam,” John Strawson is impeded from 
recognizing that the hybrid legal system that antedated the 
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Islamic revolution continues.  (This hybridity is typical 
of contemporary Middle Eastern legal systems where official 
Islamization has been undertaken.) Iran’s approach to human 
rights, in which the regime’s “Islamic” restrictions are 
superimposed on borrowed human rights principles, is a 
quintessential model of such hybridization -- an unstable 
compromise between secular law and what hardline clerics 
would say are mandatory Islamic norms curbing rights and 
freedoms.  


Presumably, John Strawson’s refusal to acknowledge 
this hybridity – a real world fact that is hard to 
reconcile with his belief in “the success” of the Islamic 
revolution -- is a factor impeding him from following my 
discussions of Islamic human rights schemes and prompting 
him to imagine that my criticisms of Iran’s “Islamic” human 
rights formulations amount to attacks on Islam per se. 
Those familiar with Strawson’s “anti-positivist” style will 
not be surprised to see that, after insisting on the 
polarity of the West and “Islam” and after displaying a 
lack of awareness of the significance of hybridity for 
“Islamic” human rights formulations, Strawson laments that 
Western scholars are guilty of underestimating the 
hybridity of legal cultures55 – as if he himself were not a 
prime culprit in this regard.  


John Strawson’s idiosyncratic vision of Middle Eastern 
legal history plays a part in his mischaracterization of my 
work on human rights and his insistence that it serves an 
Orientalist/Imperialist agenda.  Thus, one needs to examine 
Strawson’s preconceptions about legal history. What does 
Strawson imagine caused Western law to be adopted?  
Islamists routinely blame European Imperialism for this, 
and Strawson follows their line.56 More specifically, 
Strawson blames a sinister Anglo-American axis for the 
decline of Islamic power and the displacement of Islamic 
law. (Presumably, he imagines that I am tied to this 
sinister axis.)  He opines: “A critical consequence of the 
Anglo-American construction of Islamic law is the 
destruction of the legitimacy of Islamic power within 


                                                 
55 See Strawson, “A Western Question,” 39. 
56 See, for example, his claim that “The influence of 
European powers during the nineteenth century reshaped the 
scope of Islamic law by both narrowing its jurisdiction and 
through a process of modernizing the legal system and 
introducing European law.” Strawson, EIL, wponline. 







Islamic society and within the wider world . . . Islamic 
principles are replaced with European ones.”57   


Many unanswered questions are prompted by this claim, 
which seems to reflect an ethnocentric perspective, one 
that places the British legal system at the center of the 
legal universe. John Strawson cannot, of course, reconcile 
his claim that the “destruction of the legitimacy of 
Islamic power” occurred via the “Anglo-American 
construction of Islamic law” with the reality that few 
Muslim countries have any links to the Anglo-American 
tradition. True -- certain Muslim countries such as 
Bangladesh, Malaysia, Pakistan, and Sudan were colonized by 
Britain long enough for the common law to take root, but 
most Muslim countries have been oriented towards the 
overwhelmingly dominant model of Continental European law. 
If “the Anglo-American construction of Islamic law” had had 
the portentous impact that John Strawson ascribes to it, 
why and how did it lead to the replacement of Islamic law 
by laws alien to the Anglo-American world, like the 
codified laws of countries such as France, Germany, Italy, 
and Switzerland?  


In his lectures on websites about legal history, John 
Strawson completely ignores a global phenomenon -- that 
during the nineteenth and twentieth centuries there was a 
near-universal consensus among the countries of the world 
that codified Continental European law was the most 
efficient and appropriate system for use by the modern 
nation-state, with the countries forcibly colonized by 
Britain long enough for the common law system to take root 
remaining the exceptions. Contrary to the way that Strawson 
prefers to depict developments, although European 
colonization was one means of transplanting laws, European 
domination was not essential when the merits of codified 
Continental European law were so obvious. Thus, for 
example, Japan, a country never colonized and certainly not 
under Teutonic domination, decided in the nineteenth 
century to adopt German law. Far from being overwhelmed by 
Strawson’s imaginary Anglo-American juggernaut, governments 
in the Middle East were often independently engaged in the 
process of legal reform and, like Japan, preferred 
borrowing Continental European codes. After evaluating the 
modern civil law and its archaic Anglo-American 
counterpart, these governments dismissed the latter as 
distinctly inferior and unworthy of emulation.   
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In this connection John Strawson presents what is 
meant to be an historical account of Egyptian law in the 
nineteenth century, concentrating on the deprecatory 
attitudes of the British towards Islamic law and Islamic 
courts, as if the negative attitudes of British 
Imperialists would have been the determining factor in 
displacing Islamic law in Egypt.58 From Strawson’s account, 
a reader with no knowledge of Egyptian legal history would 
assume that Egypt under British Occupation must have been 
forced to adopt British law. But what does history tell us 
actually happened?  


In a crucial development – one ignored by John 
Strawson -- members of the Egyptian elite, during the 
period when Egypt was still independent and prior to the 
British Occupation, adopted French law in many areas, a law 
that Egyptians refused to abandon during the decades of the 
British Occupation despite pressures from the British 
colonial authorities, who wanted them to adopt British law. 
As Nathan Brown accurately observes in his assessment of 
how Egypt’s rulers unsentimentally discarded most of 
Islamic law in the nineteenth century, they replaced 
Islamic law by French law because the latter was better 
suited to their objectives. “What attracted such elites was 
not the Western nature of the legal systems they 
constructed but the increased control, centralization and 
penetration they offered.”59 The actual story of Egyptians 
choosing to import French law on their own and scorning 
British appeals to adopt the common law does not fit within 
Strawson’s preconceptions, according to which Muslim 
societies are passive victims of encroaching 
Westernization, as helpless as the hapless Dormouse at the 
Mad Tea Party. 


Given the active role played by governmental elites in 
Middle Eastern countries in transplanting Continental 
European laws, it is bizarre to blame Westerners and their 
smug belief in the superiority of Western law for the 
desuetude into which Islamic law has fallen. John Strawson 
should redirect his energy to convincing governments of 
Middle Eastern countries that they need to follow Islamic 
law and that it was a terrible mistake to borrow 
Continental European law and/or to retain their Westernized 
legal systems after achieving independence.  These 
governments, after all, are the decision-makers in this 
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regard, not the proponents of his “Anglo-American 
construction” or the Western Colonialist/Orientalist 
scholarly cabal to which Strawson attributes such decisive 
impact.   


Refusing to acknowledge this reality and rejecting the 
possibility that internal political dynamics could lead 
Muslim countries to abandon Islamic law, John Strawson 
lectures that: “Even within the Islamic world, by the time 
Kemal Attaturk(sic) came to power, the West had won the 
legal argument, Islamic law was backward and European law 
modern. The establishment of a secular republic in Turkey, 
and with it the abolition of the Caliphate, was a logical 
result of the pressure of the West on Islamic culture.”60 In 
this comment, Strawson reveals how his thinking flows in 
the Islamist groove, Islamists being inclined to 
romanticize the last Ottoman rulers as being stalwart 
defenders of the independence of Muslim societies against 
Western inroads. Refusing to consider the actual historical 
background of Ataturk’s reforms, Strawson presses the idea 
that the only relevant factors in the secularization of the 
laws in Muslim countries could be external Western 
pressures aimed at destroying “Islamic culture,” a culture 
that he imagines would flourish if only these external 
Western pressures would cease.   


One notes how John Strawson converts Mustafa Kemal’s 
honorific title “Ataturk” into “Attaturk,” thereby changing 
“father Turk” into “(nonsense word) Turk.” (This kind of 
misspelling of “Ataturk” is extremely common among English 
speakers who read little about Turkey.) In Strawson’s case, 
it seems that he has paid as little attention to crucial 
elements in Ataturk’s biography as he has to his name.  In 
1911 Ataturk had been sent to Libya where he sought to 
organize Libyan Muslims to fight for the Sultan against the 
invading Italians – finding scant support for the Ottoman 
cause. Near the end of World War I he was stationed on the 
southern front, where the Turks were forced to retreat by 
the advance of the combined forces of the British and the 
Arabs, who were fighting a jihad -- a jihad, be it noted, 
that was being waged by Arab Muslims against Turkish 
Muslims and against the Ottoman Sultan.  Not surprisingly, 
Ataturk was unimpressed by romantic notions of pan-Islamic 
solidarity!   


Besides, in the aftermath of the war, the Ottoman 
Sultan, with support from many in the religious 
establishment, turned out to be a willing tool of European 
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powers, which were bent on carving up Turkey and putting 
the straits under European control.  Infuriated by 
Ataturk’s spearheading the nationalist resistance to this 
plan, the Sultan proclaimed that killing the nationalists 
was a religious duty, and the highest Ottoman religious 
authority called for killing Ataturk. Not surprisingly, the 
Turkish nationalists drew the conclusion that these old 
Ottoman institutions were inimical to the cause of Turkish 
independence. After the 1923 nationalist triumph in driving 
out the invading Europeans and establishing favorable peace 
terms, which included ending the humiliating regime of 
capitulations that had signaled European superiority, 
Ataturk devoted himself to reforms designed to strengthen 
Turkey. The days of the Caliphate were numbered – and not 
because of “the pressure of the West on Islamic culture,” 
as those who follow the Islamist line would have it, but 
because of the Caliphate’s demonstrated willingness to ally 
itself with the European invaders, a rank betrayal of the 
Turkish nationalist cause. 


The year 1926 saw the Turkish importation of the Swiss 
Civil Code. Contrary to what John Strawson imagines, this 
was not a result of external pressures from European 
powers, but was an initiative undertaken by Turkey’s young, 
Swiss-educated Minister of Justice, who had been impressed 
during his studies in Switzerland by Swiss democracy and 
who found it desirable to borrow a codified law for which 
the needed commentaries had been already worked out.61 If 
Strawson’s students take seriously his admonition that 
Turkish secularization had to come about as the result of 
the “pressure of the West on Islamic culture,” they must 
imagine that hordes of fierce Swiss mercenaries imbued with 
an anti-Islamic animus encircled Ankara at a vulnerable 
moment and forced the personage whom Strawson calls 
“(nonsense word) Turk” to defer to the standards in use in 
Geneva and Zurich.  


That the only radical, complete secularization 
undertaken in an independent Muslim country occurred in 
Turkey after the Turkish nationalists had triumphed, 
achieving one of the rare, ringing military defeats that 
Muslims have been able to inflict on predatory European 
forces in recent centuries, handily disproves John 
Strawson’s thesis that Muslims’ abandonment of Islamic law 
and borrowing of Western law occur as a result of Muslim 
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weakness and Western domination. But, the actual history of 
Turkey’s adoption of European civil law is not the kind of 
thing that would deter a person with Strawson’s mindset 
from portraying this development as a consequence of 
Turkey’s will to stand by Islamic law being overborne by 
pressures from Western Imperialism, especially of the 
Anglo-Saxon kind. 


John Strawson’s misapprehensions about how Turkey’s 
secularization occurred are linked to his misperceptions of 
how international human rights law relates to problems in 
Muslim societies. To his way of thinking, the Swiss Civil 
Code adopted under Ataturk could only be an alien 
imposition, and so is international law – including 
international human rights law.  He cancels out the agency 
of people within Muslim societies and discounts the 
possibility that Muslims might choose to resort to European 
codes or international law after concluding that these 
provide useful solutions to the actual problems facing 
their societies. 


John Strawson cannot conceive of a situation where 
Muslims would assess their needs in starkly practical 
terms, deciding that protections for their human rights 
were needed and concluding that international human rights 
law was well designed to curb prevailing abuses -- like 
tyrannical governments, rampant discrimination, draconian 
censorship, arbitrary and politicized justice, and cruel 
and inhuman treatment of detainees. Just as Swiss law could 
only come into Turkey as a result of Western pressures, so, 
according to Strawson’s imaginings, international human 
rights law could only come into Muslim societies as a 
result of Western threats and predations.   


Like the scholar whom he calls “Patrick P. 
Huntington,” John Strawson associates calls for human 
rights, democracy, and pluralism with outsiders, not 
conceding the fact that they also are voiced – often 
urgently – by denizens of Muslim societies. Strawson 
maintains that those who call for “human rights, democracy, 
and pluralism” are carrying out a new version of the old 
the colonialist project.62 Now, as applied to President 
George W. Bush and his circle, Strawson’s charge that 
expressed concern for human rights, democracy, and 
pluralism should be seen as linked to neocolonialism would 
have merit. However, he can have no basis whatsoever for 
associating me with the U.S. neo-conservatives who seek to 
advance U.S. hegemonic designs under the rubric of 
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advancing rights and freedoms.  Among other things, I call 
for universal respect for international law, a law that 
applies as much to the United States as it does to other 
countries, and, like other principles supporters of 
international law, I deplore the way that the current Bush 
administration cavalierly disregards and violates 
international law.   


In John Stawson’s view, Muslims should eschew the U.N. 
system of international law as alien and should instead be 
using their own international law. Not content with 
accusing Western colonialism of displacing Islamic law 
within Muslim countries, Strawson claims that Western power 
also unfairly sidelined Islamic law in the international 
arena. For example, he indignantly protests that ash-
Shaybani’s treatise as-Siyar “contains detailed codes on 
the Law of War”(sic) and that many of its “propositions on 
the Law of War(sic), would not seem unfamiliar to the 
modern student of international law.”63  


The invocation of siyar brings on John Strawson’s 
disquisition on what he calls “siyrat”(sic) -- a 
particularly revealing example of his “anti-positivist” 
methods.64 Now, readers should note that by “siyrat”(sic) 
Strawson intends to refer to the Arabic noun sira, a 
singular noun, which is siyar in the plural form. Strawson 
identifies “siyrat”(sic) — his garbled version the Arabic 
singular sira -- as being the plural of what Strawson 
claims is a singular noun, siyar – in reality, the Arabic 
plural.65 That is, Strawson misspells the singular noun sira 
-- there being no word “siyrat” in Arabic -- and confuses 
it with the plural form of the noun. Strawson also concocts 
an “anti-positivist” way of deriving Arabic words, 
asserting that siyar “comes from the plural siyrat(sic).”66  
This derivation scheme is, of course, totally spurious.  
Arabic words derive from their roots, the root in this case 
being sara.   


The concentrated disinformation contained in this 
“lesson” that Strawson offers about the Arabic language 
merits consideration. It should wave a red warning flag for 
readers who might not otherwise be attuned to the Humpty-
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Dumpty-ish character of John Strawson’s lectures. This  
nonsense is accompanied by a neat pseudo-scholarly twist; 
in connection with his disquisition on siyar, Strawson 
stresses his concern for accuracy lest he “convey the wrong 
cultural metaphor and be construed as Orientalist.”67  Thus, 
at the same time that, following the model of Lewis 
Carroll’s Jabbewocky, he fancifully invents and twists 
Arabic, he pretends to have a scholarly concern to respect 
the canons of Arabic and thereby to avoid the dreaded 
pitfalls of Orientalism.  


As part of his complaints directed at the supposed 
Western determination to sideline the Islamic version of 
international law, John Strawson complains “Islamic law has 
as much claim as any other system to be included.”68 Now, 
those of us who examine developments in the real world 
would point to an obvious problem in John Strawson’s claim 
that it is Westerners who are to be blamed for sidelining 
Islamic law: Islamic international law has long been 
abandoned by Muslim countries. Even the members of the 
Organization of the Islamic Conference have elected to 
follow the U.N. system of international law in their 
dealings with each other rather than to apply Islamic law. 
If members of the OIC had found Islamic international law 
adequate and appropriate for governing their interactions, 
it would have been perfectly feasible for them to select 
Islamic law as their governing law, just as European Union 
countries have elected to be governed by European law. That 
they have not done so is one indication that Islamic 
international law is not viewed by Muslim governments as 
being suited for use in contemporary circumstances. If 
Strawson ever stepped outside his through-the-looking-glass 
domain, he might also note that some of the rules devised 
over one thousand years ago necessarily contain certain 
features that are ill-suited for contemporary use -- not 
only in the opinion of the “Orientalists,” but also in the 
opinion of contemporary Muslim states.69 Instead of blaming 
people in the West for imagining the unsuitability of 
Islam’s version of international law, Strawson should 
logically be directing his ire at OIC member countries, 
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demanding that they cease and desist using conventional 
international law and agree to be governed by Islamic law.   
   Because John Strawson is determined to situate me in 
the company of Orientalists who would not recognize that 
Islamic law could be of any relevance for international 
disputes, he naturally refuses to acknowledge what I have 
published in this area.  In an example of his “anti-
positivism” run amok, Strawson charges that, due to my 
“positivist methodology” I cannot understand that the ICJ 
can refer to Islamic law.70  However, in reality I have 
discussed how Islamic law was factored into the ICJ’s 
analysis of the issues in the Western Sahara case, which 
was decided in 1982.  In the course of my discussion, I 
demonstrated how Islamic law can provide decisional 
guidelines for judges dealing with a contemporary 
international case.71  With a blithe disregard for accuracy, 
John Strawson chooses to write as if I had not discussed 
how the ICJ has used Islamic law and perversely insists: 
“For Mayer, Islamic law confronts the international legal 
order. It is not part of it, it is the ‘other.’”72 Strawson 
waxes indignant about “committed orientalists”(sic) who see 
Islamic law “as conservative, aberrant and to be kept out 
of power-defining relationships . . . as a defective legal 
system,” and sniffs disdainfully: “Mayer continues this 
methodology. . .”73   
    To establish that I am infected by misbegotten 
Orientalist prejudices, John Strawson thinks it useful to 
distort what I have said about Edward Said. It seems that 
Strawson has no interest in researching Edward Said’s 
belief in human rights universality, which resembles my 
own. Strawson chooses instead to imagine that Said shares 
his convictions that human rights universalism is a Western 
colonialist project. He is not alone in refusing to admit 
that Said was a human rights universalist. As Tony Judt, 
Said’s distinguished colleague and friend, has rightly 
observed, Said became “the idolized hero of a generation of 
cultural relativists in universities” who went on to 
denounce “Western Culture” as part of “career building 
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exercises in ‘postcolonial’ obscurantism (‘writing the 
other’).”74 In reality, as Judt points out, Said was imbued 
with a “deeply felt humanistic impulse” and insisted that 
human rights are not “cultural or grammatical things, and 
when they are violated . . . they are as real as anything 
we can encounter.”75   
   I could go on at much greater length in cataloguing the 
way  that John Strawson misrepresents the relationship 
between Said’s positions and my own, but one illustration 
will have to suffice. In this connection, Strawson resorts 
to one of his more extreme “anti-positivist” claims, 
pretending to have discovered that I am wrong about how 
Said’s Orientalism pertains to legal issues.  He warns 
readers: “This also demonstrates that Mayer’s strictures 
that Said’s Orientalism . . .is mainly confined to 
‘anthropology and philosophy’ would seem to be erroneous.”76 
In reality, I have never uttered the proposition that 
Strawson attributes to me, never made the ludicrous claim 
that Said’s book is mainly confined to anthropology and 
philosophy.  Instead, in a passage that John Strawson has 
mischievously altered, I do assert that: “cultural 
relativism . . . is a term that was developed for use in 
anthropology and moral philosophy.”77(emphasis added) That 
is, John Strawson substitutes “Said’s Orientalism” for the 
original subject, “cultural relativism,” and then 
pontificates that the passage as he has rewritten it “would 
seem to be erroneous” – a flourish worthy of Humpty Dumpty 
himself.  In reacting to this nonsense, I might echo Lewis 
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Carroll, characterizing John Strawson as being like Humpty 
Dumpty, “sitting with his legs crossed, like a Turk, on the 
top of a high wall.”  This characterization makes no sense 
– but, then, neither does Strawson’s vacuous “critique.” 
  
 
 
Conclusion 
 
 What one sees in John Strawson’s work is an approach 
that places him at the very opposite end of the scale from 
what animates meaningful scholarship on human rights, like 
Ronald Dworkin’s Taking Rights Seriously. As entertaining 
as it might be to see pseudo-scholarship in some areas 
carried out in the spirit of Lewis Carroll, when it comes 
to the subject of human rights in the contemporary Middle 
East, the issues are far too portentous for such tactics to 
be acceptable – at least for those of us who do take human 
rights seriously.  Alas, publications that grossly 
mischaracterize the secondary literature on this subject 
are becoming all too typical.  This means that, in order to 
ensure that they do not become dupes of disinformation 
campaigns, readers need to approach the relevant literature 
with wariness.  Undocumented claims need to be treated with 
great skepticism, and claims that purport to rest on 
documentation need to be cross-checked by consulting the 
originals.  But, this entails time-consuming efforts that 
distract people from examining the actual human rights 
problems in Muslim societies, problems that have in some 
cases escalated to an even more acute crisis levels in the 
wake of unilateralist interventions of the second Bush 
Administration. For those of us who care about the human 
rights problems afflicting contemporary Muslim societies – 
many of which are now connected to U.S. neo-cons’ policies 
of reshaping the Middle East, having to address and correct 
the disinformation being deliberately disseminated by such 
frivolous “critiques” rankles.    
  At a time when many Muslim societies are in agony, how 
can we account for the dedication on the part of some 
would-be “experts” on Islam and human rights to purveying 
travesties of the secondary literature?  At a time when 
governments are oppressing and abusing people while 
disseminating specious propaganda about their supposed 
support for human rights, what explains the dedication of 
people posing as scholars to putting forward “critiques” 
designed not to elucidate human rights issues but to 
obfuscate and mislead? One is drawn to troubling 







speculations about the possible inducements that have 
motivated people to produce such travesties, which cannot 
possibly serve any constructive purpose.  
    I mentioned at the outset my preoccupation with the 
suffering caused by human rights violations in Sudan; a 
little lesson in human rights universalism taken from that 
same unhappy country deserves to be mentioned in this 
conclusion. When I went to Sudan over two decades ago, I 
was appalled by the torments suffered by its inhabitants 
under a brutal military dictatorship – one that was backed 
by the United States. To my distress, although the names of 
the military dictators have since changed, the miseries 
inflicted on the Sudanese population have altered little in 
the intervening years. The toll of deaths from the 
devastating civil war, provoked by the Islamization program 
launched in 1983, has in the interim mounted to at least 
two million. So severe has the repression been that the 
valiant Sudanese human rights activists whom I met in 1984-
85 have since been forced to move to lives in exile.  
Humanitarian crises in the eastern and western parts of 
that country have also burgeoned.  And, in the wake of 
Sudanese moves to propitiate the United States, this 
horribly misgoverned country is likely to again be included 
in the list of U.S. friends in the region.  
  One of the great villains in the tale of the woes of 
Sudan in this period is the prominent Islamist ideologue 
Hassan al-Turabi, once a cheerleader for Nimeiri’s 
reactionary and destructive Islamization program. Unable to 
win power in free elections held in the brief period of 
democracy after Nimeiri’s overthrow, Turabi gained a 
dominant position after the 1989 coup by Omar Hassan al-
Bashir, which replaced Sudan’s elected leaders by another 
military dictatorship committed to Islamization.  
   Turabi and his party worked comfortably in a Sudanese 
system where human rights violations were legion and 
political repression was the norm.78 Turabi participated in 
the cover up of rights violations. As Sudanese were 
detained and savagely tortured in Sudan’s notorious “ghost 
houses,” Turabi persisted in denials that serious abuses 
were occurring.79 In 2001 after many years in which Turabi 
seemed to be in control -- notwithstanding Bashir’s formal 
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leadership, the two fell out, and Bashir established the 
upper hand, arresting Turabi.  
  When allied with local dictatorships, Turabi showed 
callous indifference to the sufferings of victims of rights 
violations perpetrated by the Sudanese Government.  
Where the Sudanese who were oppressed, imprisoned, 
tortured, persecuted, and slaughtered in the course of 
Turabi’s Islamization programs were concerned, he refused 
to recognize the legitimacy of challenges to rights 
violations based on the criteria of international human 
rights law. As long as he was in the power elite and in a 
position to press his ambitious Islamist agenda, Turabi’s 
sole commitment was to amass the power to lead an 
aggressive Islamization campaign.  However, he discovered 
the hard way what pervasive disregard for human rights and 
democratic values can lead to. Turabi seems not to have 
calculated that he might some day wind up on the losing end 
of a power struggle among Sudanese Islamists. Once this 
occurred, instead of continuing his previous line that 
Islamization was all that mattered, he suddenly acted as if 
Sudanese Muslims could legitimately make claims against 
Bashir’s Islamist regime on the basis of the U.N. human 
rights system, as if oppression in the cause of Islamism 
were not above challenge.  
    Angry over his protracted detention, Turabi demanded to 
have the protections of precisely those principles of 
international human rights law that he and his Islamist 
allies had shredded in the course of their campaign 
forcibly to impose an Islamic system on the Sudan and to 
crush all dissent. Turabi tacitly came around to the 
proposition that Islamist regimes had to respect 
international human rights standards, a position that at 
least on its surface resembles that of the Sudanese human 
rights activists who had been persecuted by Sudan’s 
Islamist regimes since 1983. In hopes of winning 
international backing for his claims that his human rights 
had been violated and obtaining his release from detention 
-- an extremely comfortable detention in comparison with 
the terrible conditions in which Sudanese have typically 
been held, Turabi’s defense committee appealed to 
international organizations that employed international 
human rights law to judge abuses.80 (One wonders if the 
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coterie of foes of human rights universalism who have shown 
themselves so eager to condemn Muslims who endorse the U.N. 
system will ever decide that a prominent Islamist like 
Turabi must likewise be denounced for appealing to 
standards that they characterize as alien, Western, and 
utterly unsuitable for use in Muslim societies!)   
     As much as I deplore his vile record, I concur that, 
like all human beings, Turabi is entitled to the 
protections of international human rights law.81  However, 
it is a tragedy for his country that, when this influential 
Islamist was a powerful figure on the Sudanese political 
scene, he did not recognize that his fellow Sudanese 
deserved to enjoy the same kinds of protections that he 
would later invoke when his own interests were at stake.  
When Turabi had been at or near the center of power, the 
Sudanese Government had done all that it could to block 
scrutiny of its human rights performance and had terrorized 
Sudanese who attempted to report human rights violations to 
U.N. observers.82  
   Had Turabi tried to convince his fellow Islamists that 
it was essential to respect democratic freedoms and to 
incorporate firm guarantees for human rights in their 
program, his subsequent efforts to obtain for himself the 
benefit of international human rights protections would not 
seem so much a product of crass selfishness and gross 
double standards.  Given his track record, Sudanese had to 
assume that Turabi actually did not have any belief that 
human rights applied universally. They had reason worry 
whether, if this ambitious Islamist again had the 
opportunity, Turabi would try once more to impose a 
ruthless Islamization agenda that would torpedo the 
compromises envisaged under the tentative peace accords 
reached in 2005 between North and South.     
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    Unlike Turabi, whose appeals to the U.N. human rights 
system have been cynical and opportunistic, Shirin Ebadi, 
Iran’s Nobel Laureate, has followed a coherent philosophy 
of human rights universalism.  In fighting to advance 
respect for international human rights law in the dangerous 
and oppressive Iranian environment, Ebadi has repeatedly 
put her own life on the line to stand up for the human 
rights of others.  However, as already mentioned, she is 
also ready to condemn Western violations, speaking out to 
decry U.S. non-compliance. In her tough Nobel acceptance 
speech she denounced the lack of respect for international 
human rights law on the part of both Iran and the United 
States.  Among other things, she said: 
 


The concerns of human rights advocates increase when they 
observe that international human rights laws are breached 
not only by their recognized opponents under the pretext of 
cultural relativity, but that these principles are also 
violated in Western democracies, in other words countries 
which were themselves among the initial codifiers of the 
United Nations Charter and the Universal Declaration of 
Human Rights. It is in this framework that, for months, 
hundreds of individuals who were arrested in the course of 
military conflicts have been imprisoned in Guantanamo, 
without the benefit of the rights stipulated under the 
international Geneva conventions, the Universal Declaration 
of Human Rights and the [United Nations] International 
Covenant on Civil and Political Rights.83  


Even more embarrassing for the second Bush Administration, 
which tries to convince a skeptical world that its 
interventionist policies in the Middle East are driven by 
its altruistic devotion to human rights ideals, Ebadi 
publicly denounced the projected U.S. attack on Iran as one 
that would degrade rather than enhance Iranians’ rights.84 
Her outspoken condemnations of U.S. policy show the wrong 
headedness of charges that upholding the universality of 
human rights necessarily correlates with backing for 
Western plots to subjugate Muslims.  
 Reinforcing the logic of strong support for 
universalism and underlining the fallacious nature of 
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84 Shirin Ebadi and Hadi Ghaemi, “The Human Rights Case 
Against Attacking Iran,” New York Times, Feb. 8, 2005, A25. 







appeals to Islamic exceptionalism, a new book of haunting 
images drawn by Sudanese torture victims depicting the 
horrific abuses in the Bashir regime’s torture chambers has 
appeared.85 For all who have seen the stomach-turning 
photographs of the tortures inflicted on Iraqi prisoners in 
Abu Ghraib and the drawings that detainees recently 
released from Guantanamo have made of the abuses that they 
were forced to endure, the similarities in the horrors 
depicted will be striking. Whether carried out by the 
minions of Sudan’s Islamist dictatorship or inflicted by 
the U.S. military in prisons in Iraq and Cuba, these cruel 
assaults on human dignity help us to appreciate how the 
religious affiliations and nationalities of the 
perpetrators and the victims count for nothing.  
  Another factor to consider as one considers the 
judgments passed on U.S. mistreatment of detainees is how 
credibility depends on the consistent use of human rights 
standards. Human rights NGOs like Human Rights Watch that 
follow policies of human rights universalism have the 
ability to make credible critiques of the human rights 
violations attendant on the U.S. “war” on terrorism.86  
Conversely, parties like Turabi or Iran’s ruling theocrats, 
who are not consistent in their own applications of human 
rights standards, cannot expect their critiques to carry 
any weight. 
     Like the authors of the UDHR, those of us who feel 
genuine concern for the sufferings of our fellow humans 
need to move from our revulsion at “barbarous acts which 
have outraged the conscience of mankind” to upholding “a 
common understanding” of the rights and freedoms needed to 
protect human rights and the rule of law. And we need to 
take the UDHR’s message of universality seriously.      
 
 
 
 
 


                                                 
85 See Coping with Torture: Images from the Sudan, Osman 
Fadl and Ann M. Lesch, eds. (Trenton: The Red Sea Press, 
2004). 
86 See e.g., Human Rights Watch, Guantanamo: Detainee Accounts 
http://hrw.org/backgrounder/usa/gitmo1004/ 
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In many Middle Eastern countries, poverty is deep and it is spread-
ing, women lack rights and are denied schooling. Whole societies 
remain stagnant while the world moves ahead. These are not the 
failures of a culture or a religion. These are the failures of political 
and economic doctrines. 
                  —George W. Bush1 


In effect, the Hudood laws have given legal sanction to biased social 
attitudes towards women, thus not only legitimating the oppression 
of women in the eyes of the state but also intensifying it: women 
who seek to deviate from prescribed social norms now may not 
only be subject to societal censure, but also to criminal penalties. It is 
this enforcement of religion and its use as a tool to legitimate abu-
sive state power, rather than religion itself, that is at issue here. 
      —Double Jeopardy, Report, Human Rights Watch2 


Behind the doors of the most inºuential human rights organizations in 
the world, a crisis has been forming. It is a crisis that has become more acute 
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with the increased global media, military, and economic focus on the Middle 
East/Muslim world since the September 11, 2001, attacks. 


The Middle East has long been considered a desert of non-compliance within 
the human rights community,3 often depicted as the region of the world least 
interested in international human rights law.4 The Middle East is, in fact, seen 
by some as the most rights-abusing region in the world. The growing sense in 
the West that something must be done about human rights in the Muslim world 
has pushed the region to the top of the priority list for major human rights 
organizations. At the same time, there is a sense within many international 
non-governmental organizations (“INGOs”) that the human rights movement’s 
response to recent events in the Middle East has been reactive, responding to 
an agenda set largely by the Bush administration and subject to the whims of 
global media attention. For many, it seems that human rights organizations 
are following the U.S. military into the Muslim world.5 Many also feel that 
the human rights movement’s rhetoric uncomfortably echoes that of the Bush 
administration, proclaiming disturbingly similar ends while espousing differ-
ent means. Aside from making individual human rights professionals uncom-
fortable, this situation has brought a long-simmering dilemma within the 
Western-based human rights movement to the surface. This dilemma, yet to be 
openly addressed, concerns how the human rights movement should deal with 
Islamic law. 


As grandfathers in Iowa and schoolchildren in London become familiar 
with terms like hudood, jihad, fatwa, and Shari’a, there is a dramatically in-
creased demand for human rights groups to comment on issues of Islamic 


 


                                                                                                                      
3. One longtime professional in the western human rights movement, who works on Middle East is-


sues and whose comments are representative of the ªeld, frames the crisis this way: 
The crisis of implementation is a global phenomenon . . . [h]owever, contiguous blocks of non-
implementation, like the Middle East, present a particular challenge to the ideal of human 
rights as a universally applicable set of standards. They breed low expectations for human rights 
progress in the region, which may all too easily fuel negative stereotypes of Muslim societies as 
being essentially backward and uncivilized. 


Neil Hicks, Does Islamist Human Rights Activism Offer a Remedy to the Crisis of Human Rights Implementation 
in the Middle East?, 24 Hum. Rts. Q. 361, 366 (2002). This argument presents the challenge to the 
universal applicability of international human rights law as purely a problem of implementation. The 
author later notes, “[f]or human rights activists, the Middle East has often been difªcult territory.” Id. at 
380. See also Michael Ignatieff, Human Rights as Politics and Idolatry 58–63 (2001) (noting 
the Islamic challenge to human rights). 


4. The Middle East has no functioning regional mechanism for human rights, and while efforts have 
been made to craft a regional human rights document, none are currently in force as binding interna-
tional human rights rules. See Bahey El Din Hassan, Regional Protection of Human Rights in the Arab States 
In Statu Nascendi, in Human Rights: International Protection, Monitoring, Enforcement 239 
(Janusz Symonides ed., 2003). A broad empirical study on international human rights groups concludes 
that “[t]he Middle East and Eastern Europe remain the least represented regions among international 
human rights NGOs.” Jackie Smith, Ron Pagnucco & George A. Lopez, Globalizing Human Rights: The 
Work of Transnational Human Rights NGOs in the 1990s, 20 Hum. Rts. Q. 379, 386 (1998). 


5. The term “Muslim world” is deeply ºawed, its use rendered slightly more acceptable only by the 
absence of a more appropriate alternative term. In this Article, the phrase refers to those countries in the 
Middle East and North Africa with a majority Muslim population where at least some portion of the law 
on the books is explicitly derived from Shari’a and is understood as such by the population. 
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law. What was once perceived as an internal weakness, discussed only among 
the staff of Middle East (and to a certain extent Africa and Asia) divisions 
within the largest INGOs, is now an unaddressed ºaw that threatens to un-
dermine the international human rights project in the region.6 


Despite the movement’s increasing sophistication, human rights NGOs 
remain unsure of how to address questions of Islamic law when it conºicts with 
international human rights law. Islamic leaders, on the other hand, are often 
unequivocal in their belief that speciªc areas of substantive Islamic law conºict 
with speciªc aspects of human rights law, and that Shari’a law should govern 
in such instances. Modern proponents of Islamic law regard their prescrip-
tive rules for society as God-created alternatives to human rights law and as 
a parallel path to justice and emancipation. Human rights advocates, con-
versely, appear deeply uncomfortable about acknowledging the apparent con-
tradiction between human rights norms and Islamic law. When they do ac-
knowledge the conºict, human rights proponents seem unable to articulate a 
coherent response. Although they believe that international human rights 
law should prevail, they worry that this view smacks of cultural imperialism, 
and, as such, leaves them vulnerable to criticism from Muslims. Behind closed 
doors, many human rights professionals are deeply worried about how they 
ought to address Islamic law. The constant need to publicly deny any crack 
in the ediªce of the universalism of human rights has adversely affected the 
work of the movement. 


I should note at the outset that this Article assumes the existence of major 
substantive and procedural conºicts between currently applied Shari’a7 and 
 


                                                                                                                      
6. See, e.g., Jean-Paul Marthoz & Joseph Saunders, Religion and the Human Rights Movement, in Human 


Rights Watch, World Report (2005). In this recent essay, Human Rights Watch (“HRW”) at-
tempts, for the ªrst time, to articulate the position of the organization (and that of the broader move-
ment) on religion and human rights. The essay hints at the confusion, both in substantive terms and in 
advocacy strategies, caused by world attention on issues of religious law.  


7. There are many possible ways to deªne Shari’a, and this Article does not provide an analysis of ªqh 
(“Islamic Jurisprudence”) theories or of the positions of various jurists. My working deªnition of Shari’a 
here is limited to laws that are actually applied (or laws that governments seek to draft and apply in the 
future). Central to my deªnition is the belief held by the general population of a given country that the 
laws which govern are based on the Qur’an and Sunna (“tradition”), and are thus either the word of God 
or the practices of the Prophet Muhammad. Shari’a is, for my purposes here, whatever people in a par-
ticular place at a particular time believe Shari’a to be. The general understanding of Shari’a that I employ 
here exists irrespective of the multiple possible alternate readings of Shari’a, and myriad possible reform 
projects. See, e.g., Abdullahi Ahmed An-Nai’m, Human Rights in the Muslim World: Socio-Political Condi-
tions and Scriptural Imperatives, 3 Harv. Hum. Rts. J. 13, 40 (1990) (arguing that “we must be clear on 
what Shari’a is rather than what it can or ought to be”). My deªnition does not assume that the law is 
uncontested or that other versions of such a law in an Islamic context are unavailable. My use of Shari’a 
simply implies that the language and vocabulary surrounding the law in a state makes use of Islamic 
legal tools, jurisprudential methodologies, legal maxims, and interpretive canons. For a background on 
classical Islamic law, see Noel Coulson, History of Islamic Law (1964); Joseph Schacht, An 


Introduction to Islamic Law (1964). For a background on Shi’a law, see Moojan Momen, Intro-


duction to Shi`i Islam: The History and Doctrines of Twelver Shi`ism (1985); Muahammad 


Husayn Tabataba’i, Shi’ite Islam (Seyyed Hossein Nasr trans., St. U. N.Y. Press 2d ed. 1977) (1975), 
Shari’a, in 9 Encyclopedia of Islam 321 (E. J. Brill 1996). For key texts discussing reform or reinter-
pretation of Islamic law, see Fatima Mernissi, The Veil and the Male Elite (Mary Jo Lakeland 
trans., Addison-Wesley ed., 1991) (1987); Abdolkarim Soroush, Reason, Freedom, and Democ-
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international human rights law.8 I adopt, as a ªrst premise, the position that 
Islamic law, as currently applied in many countries, violates international 
human rights law. The second assumption I make is that the existence of 
this conºict is widely known. The question of “Islam and human rights” is 
not, in fact, whether there is a conºict, but how such a conºict is to be ad-
dressed. The central issues concern who wins and who loses, how we under-
stand the stakes, and what professional performances are presented in the 
process. The hand-wringing by Muslim scholars about whether a conºict ex-
ists is largely for the beneªt of a Western audience. The average Muslim ac-
knowledges that, in application, there are signiªcant differences between the 
two legal regimes. 


The question whether there is a larger philosophical or cultural conºict 
between Islam (as opposed to Islamic law) and human rights, is distinct from 
the argument herein. The two areas are often confused, to the detriment of 
human rights projects in the region. Although this Article does not com-
ment on whether there is a “fundamental” conºict between Islam and hu-
man rights, it would seem that any religion committed to divine justice, 
mercy, charity, and goodwill toward others may be broadly consistent with 
human rights principles.9 


Work on human rights violations that arise from the application of Shari’a is 
merely a subset of the areas of the broader work carried out by Western hu-
man rights groups in the Muslim world. Human rights groups can investi-
gate violations in Muslim countries without touching on Islamic law at all. 
For example, reporting on the limits placed on political expression that do 
not relate to blasphemy, or the torture of political dissidents, or violations of 
 


                                                                                                                      
racy in Islam (Mahmoud Sadri, Ahmad Sadri, trans., Oxford U. Press 2000); Fazlur Rahman, Islam 


(1979); Amina Wadud-Muhsin, Qur’an and Woman, in Liberal Islam: A Sourcebook 127 (Charles 
Kurzman ed., 1998). 


8. There is a vast, though substantively and methodologically undernourishing, ªeld of literature on 
this subject generally found under the heading of “Islam and Human Rights.” See, e.g., Kateria Dala-


coura, Islam, Liberalism and Human Rights (2d ed. 2003); Sami A. Abu-Sahlieh, Human Rights 
Conºicts Between Islam and the West, 1990 Third World Legal Stud. 257 (1990); M. A. Baderin, Estab-
lishing Areas of Common Ground Between Islamic Law and International Human Rights Law, 5 Int’l J. Hum. 


Rts. 72 (2001); Heiner Bielefeldt, “Western” Versus “Islamic” Human Rights Conceptions?: A Critique of 
Cultural Essentialism in the Discussion on Human Rights, 28 Pol. Theory 90 (2000); Joelle Entelis, Interna-
tional Human Rights: Islam’s Friend or Foe—Algeria as an Example of the Compatibility of International Human 
Rights Regarding Women’s Equality and Islamic Law, 20 Fordham Int’l L.J. 1251 (1997); Marjon E. 
Ghasemi, Islam, International Human Rights and Women’s Equality: Afghan Women Under Taliban Rule, 8 S. 


Cal. Rev. L. & Women’s Stud. 445 (1999). The exception is the work of Abdullahi Ahmed An-Nai’m, 
who has stood out for the past twenty years as a critical voice for reinterpretation and bold honesty in the 
ªeld of Shari’a. I reference his work regularly throughout this Article but key pieces include: Abdullahi 


Ahmed An-Na’im, Toward an Islamic Reformation (1996); Abdullahi A. An-Na’im, Human Rights 
in the Arab World: A Regional Perspective, 23 Hum. Rts. Q. 701 (2001); Abdullahi Ahmed An-Nai’im, 
Human Rights in the Muslim World: Socio-Political Conditions and Scriptural Imperatives; 3 Harv. Hum. Rts. 


J. 13 (1990); Abdullahi A. An-Na’im, Islamic Law, International Relations, and Human Rights: Challenge 
and Response, 20 Cornell Int’l L.J. 318 (1987). 


9. For examples of scholarship that ºattens the differences between legal and philosophical conºicts, 
see generally Jack Donnelly, Universal Human Rights: In Theory and Practice 72 (2d ed. 
2003); Ann Elizabeth Mayer, Islam and Human Rights (2d ed. 1995). 







2006 / Taking Islamic Law Seriously 195 


international humanitarian law during conºict have little or nothing to do 
with Islamic law.10 The conºict between legal regimes discussed in this Ar-
ticle focuses only on those violations of international human rights law that 
can be directly linked to the application of Shari’a. 


One response to this conºict may be to stress that certain practices within 
the Islamic world can be reformed because they are contested, or because the 
laws giving rise to them are not “real” Islamic laws. There is, indeed, a vig-
orous debate within many Muslim societies about the validity of these norms. 
The participants in this discussion range from scholars who argue that mod-
ern Muslims should historicize revealed texts,11 to those who believe that 
feminist readings of the Qur’an and Sunna result in markedly different legal 
outcomes,12 to thinkers who claim that the role of human agency (and thus 
fallibility) in Quranic exegesis and Shari’a interpretation means that many of 
the laws considered divine can be reformed in light of today’s standards. But 
these approaches currently hold almost no legal or political inºuence in states 
that apply Shari’a. Therefore, I take Islamic law as it is enforced today. 


This Article focuses almost exclusively on Amnesty International (“AI”) 
and Human Rights Watch (“HRW”), the two most inºuential players in the 
human rights movement. I argue that, perhaps more than in many other 
ªelds of law, it is the professionals who work for such INGOs, and their pub-
lished output, that frames which issues we think of as most important under 
the category “human rights,” how we think about the law, and how the law 
is applied. 


Part I very brieºy discusses why I think we ought to be most interested in 
the work of these INGOs when appraising the effect and the effectiveness of 
the international human rights movement. I argue that in planning and exe-
cuting their interventions, AI and HRW are, today, highly strategic prag-
matists. 


Part II presents a typology of methods currently used by INGOs when 
they encounter Shari’a, and describes the four moves employed by INGOs to 
manage their untheorized position on Islamic law. In this Part, I provide a 
close reading of some reports, press releases, letters to governments, urgent 
action calls, and op-eds published by AI and HRW over the past ªfteen years. I 
demonstrate that these texts do something very different than what they claim. 
INGOs almost always make an initial move I call caveat ªdelis, providing a 
ªrst line of defense to charges of anti-Muslim bias, neo-imperialism, and insen-
sitivity toward Muslim culture. The caveat ªdelis statement allows INGOs to 
 


                                                                                                                      
10. See, e.g., Press Release, Human Rights Watch, Iran Trial of Political Prisoners Activists Begins 


(Jan. 8, 2002), http://hrw.org/english/docs/2002/01/08/iran3453.htm; Press Release, Human Rights Watch, 
Egypt Government Uses National Security to Stiºe Dissent (June 22, 2005), http://hrw.org/english/docs/ 
2005/06/21/egypt11185.htm. 


11. See, e.g., Nasr Abu-Zayd, Rethinking the Qur’an (2004); Nasr Abu-Zayd, The Qur’anic Foun-
dation for Human Rights, http://www.stichtingisbi.nl/folders/The_Qur_anic_foundation_for_Human_ 
Rights.pdf (last visited Dec. 4, 2005). 


12. See, e.g., Mernissi, supra note 7; Wadud-Muhsin, supra note 7. 
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argue that they are not engaging Islamic law, not taking a stand in the bat-
tles within Islamic legal interpretation, and certainly not taking a position on 
any conºict between Shari’a as applied and international human rights law. 


Part III points to the costs of the current approaches and to those who bear 
them. I argue that the costs of the human rights movement’s professional per-
formances in this ªnite arena can be identiªed and weighed against the beneªts 
of international intervention as currently practiced. These costs are not 
imagined. They are the real and ongoing effects of the failure to engage, in 
some way, with Islamic law. Some costs occur now, some have been paid in 
the past, and some are future possibilities. Beyond demonstrating a fum-
bling incoherence on a crucial issue, the current work of the human rights 
movement is bad for activists, bad for Islamic law, and bad for human rights. 


Part IV suggests possible ways out of the current confusion. It calls on 
INGOs to acknowledge the uncomfortable realities of their current position, 
and, assuming that INGOs will continue to take a pragmatic line in deter-
mining when and how to act, suggests that they consider new ways of en-
gaging with Islamic law. Although I take no position on which strategy has 
the most potential, I provide three alternative paths forward for the move-
ment, depending on how they choose to evaluate the costs and risks before 
them. 


Human rights discourse and Islamic legal discourse are powerful forces in 
the Muslim world today. These discourses are ªghting for hearts and minds 
and are both key intellectual sources of the rules and regulations that govern 
the lives of millions of women and men across the region. Importantly, both 
discourses are often employed by imperialist and militant forces. In order to 
act as an agent for human rights in the region, the international human rights 
movement must develop a new theory of engagement with Islamic law. It 
must undertake more intellectually responsible professional performances, 
and, in so doing, begin to heal the rupture between its rhetoric and what it 
is actually doing in its work on the Islamic World. 


I. The Human Rights Movement and Its Texts
13


 


Informed by various critical approaches, my purpose here is to understand 
where to locate the agenda-setting power and the political force of the hu-
man rights movement. From a purely pragmatic position, it is this site that 
shapes the perspective on Islamic law adopted by the rest of the human rights 
machinery. We must, therefore, assess the approach and impact of this site. 
With international law, advocacy documents, and press coverage of human 
rights issues all falling within the umbrella of the “human rights discourse,” 
 


                                                                                                                      
13. The comments in this Part are based largely on my personal experience working as a consultant 


researcher in the Middle East and North Africa (“MENA”) division of Human Rights Watch from Sep-
tember 2003 to August 2004, as well as numerous discussions with human rights professionals who are 
now, or were in the past, employed by HRW or AI, and local human rights organizations in the Muslim 
world. 
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it is often difªcult to accurately depict the human rights movement. The 
movement is so large, so diverse, and so complex that a critique of the dis-
course as a whole is almost impossible. These broad phrases often have little 
content, obfuscating more than they reveal. As one ambivalent activist cau-
tions, “critics often refer to the discourse, or the corpus, or human rights talk.”14 
He further notes that critics tend to “represent human rights as a single dis-
course and a two dimensional movement.”15 In order to avoid this pitfall, I 
will target that aspect of the human rights movement that holds the most 
power, both in the eyes of the movement itself as well as in the eyes of those 
for whom the movement advocates. Because of their immense inºuence on 
intergovernmental bodies, the media, and the public, I focus on Human Rights 
Watch and Amnesty International.16 


INGOs’ human rights professionals have, in recent times, joined the 
ranks of the international elite, shaping governance and giving meaning to a 
body of law that seeks to deªne universal standards for human freedom from 
want and abuse. Thus, if we want to assess the human rights movement, we 
should begin by understanding it as it presents itself: both through its pri-
mary strategy of “naming and shaming,” and through the human rights re-
ports and advocacy documents it produces. In analyzing these strategies and 
texts, I am concerned here with the areas of contact between this movement 
and Islamic law. 


Critiques of the human rights movement too often focus on the devo-
tional and earnest tenor of “speaking truth to power,” without recognizing 
that the modern movement is less about devotion to human rights ideals than 
about pragmatic strategies devised to accomplish maximum impact. Activ-
ists can often readily dismiss these critiques, pointing out that such attacks 
maintain a dated and caricatured image of the now-cosmopolitan human 
rights movement. In other words, the published works of international hu-
man rights groups in general, and those of Human Rights Watch and Am-
nesty International in particular, have as their primary goal the resolution of 
human rights problems rather than the enunciation of emancipatory rheto-
ric. As such, the INGOs have impact squarely in mind as they select the 
problems on which to focus their signiªcant resources. While philosophical 
 


                                                                                                                      
14. Peter Rosenblum, Teaching Human Rights: Ambivalent Activism, Multiple Discourses, and Lingering 


Dilemmas, 15 Harv. Hum. Rts. J. 301, 305 (2002) (emphasis in original). 
15. Id. at 302. 
16. Amnesty International, founded by British lawyer Peter Berenson in 1961, and Human Rights 


Watch (initially Helsinki Watch), founded by Bob Bernstein, Aryeh Neier and Jeri Laber in 1978, are 
today the most powerful human rights organizations in the world. The operating budget of each organi-
zation has mushroomed rapidly to over $23,000,000. Human Rights Watch Financial Statements, 
Statement of Activities, http://www.hrw.org/donations/ªnance.htm (last visited Mar. 8, 2006); Amnesty 
Int’l, Facts and Figures: The Work of Amnesty International, http://web.amnesty.org/pages/aboutai-facts-
eng (last visited Mar. 6, 2006). With large ofªces in London and New York, both organizations are often 
approached by press, politicians, United Nations’ ofªcials, and large foundations for their views on a 
given human rights situation, or on the human rights conditions in a particular country. See generally 
Kerstin Martens, An Appraisal of Amnesty International’s Work at the United Nations: Established Areas of 
Activities and Shifting Priorities Since the 1990s, 26 Hum. Rts. Q. 1050 (2004). 
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adherence to the emancipatory phraseology of the post–World War II inter-
national human rights instruments is important, articulation of a consistent 
philosophy of human rights takes a backseat to the search for pragmatic so-
lutions. 


Reading human rights reports is crucial to understanding the new prag-
matism of human rights INGOs. Only by understanding the construction 
and mechanics of the movement’s texts, and by identifying the goals that such 
texts are intended to achieve can we assess the effectiveness of the human 
rights movement. Nowhere in the work of international human rights organiza-
tions is the pragmatic thrust more apparent than in the detailed recommen-
dations that are now included in virtually all reports. These recommenda-
tions sections are increasingly lengthy, and are often addressed to all of the 
relevant parties, including the violator state government, the governments 
of neighboring countries, the United States, and applicable United Nations 
treaty bodies and special rapporteurs. It is true that most recommendations 
sections include a pro forma statement that a violator country should imme-
diately sign and ratify a series of major international human rights instru-
ments. However, after several aspirational recommendations, the reports 
generally switch to highly focused, and sometimes extremely technical, sug-
gestions for ending the abuse.17 


The movement today engages in sophisticated calculations when deciding 
how to choose a topic for research, which country to investigate, and which 
victims to highlight. The buzzword in many conference rooms today is “im-
pact,” with result-driven decision-making inºuencing how organizations 
plan their work. Potential for impact might include considerations such as 
whether there are local groups present that can follow up on a report and 
advocacy campaign after it is launched by an INGO and whether a Western 
government has enough leverage over the government of the violator state 
such that the INGO can engage in effective lobbying. Responding to a critic 
within the movement who urged HRW to do more work on economic, social, 
and cultural rights and to drastically alter its methodology in order to better 
do this, Kenneth Roth, the Executive Director of Human Rights Watch, 
wrote of the organization’s very pragmatic decision-making: 


In addition to our investigation, analysis, reporting, and advocacy, 
Human Rights Watch tries to shape public opinion through the press 
and the Internet. That is concededly different from direct commu-


 


                                                                                                                      
17. For example, one recent report on abuses against underage detainees in Egypt suggests, inter alia, 


the creation of a new position within the government bureaucracy to monitor the treatment of children 
in detention; the modiªcation or abolition of several speciªc provisions of Egyptian law; the annual pub-
lication of nationwide statistics on the arrest and detention of children, including tallies of reports of 
abuse; the improvement of detention centers where children are held so that they conform with interna-
tional standards; and the provision of school fees, books, uniforms, and government health insurance for 
children who are at risk of leaving school early. Human Rights Watch, Charged With Being Chil-


dren: Egyptian Police Abuse of Children in Need of Protection 58–61 (2003), available at 
http://hrw.org/reports/2003/egypt0203/egypt0203.pdf. 
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nications with the public. But reasons of efªciency and available 
resources lead us to rely on it. We have found that the combination 
of press work and direct advocacy with policymakers can be a highly 
efªcient way to secure human rights policy changes. Those who 
advocate diminishing these efforts in favor of attempts to mobilize 
large numbers of public constituents more directly must make the 
case that the tradeoff is worth it in terms of impact.18 


“Naming and shaming,” a methodology developed in the absence of any real 
enforcement mechanism for international human rights law, involves the 
accurate documentation of a particular set of human rights violations and, 
then, leveraging public opinion and media attention in order to embarrass 
violator states. While there has been much debate and intense internal dis-
cussion within INGOs about moving beyond “naming and shaming,” or 
ªnding alternative methods for human rights work, this practice continues 
to characterize the tone and practice of international human rights report-
ing. Roth, once again, provides the clearest articulation of current practices: 


[T]he core of our methodology is our ability to investigate, expose, 
and shame. We are at our most effective when we can hold gov-
ernmental (or, in some cases, nongovernmental) conduct up to a 
disapproving public. 


 
. . . . 


 
Although there are various forms of public outrage, only certain 
types are sufªciently targeted to shame ofªcials into action. That is, 
the public might be outraged about a state of affairs—for example, 
poverty in a region—but have no idea whom to blame. Or it 
might feel that blame is dispersed among a wide variety of actors. 
In such cases of diffuse responsibility, the stigma attached to any 
person, government or institution is lessened, and with it the power 
of international human rights organizations to effect change. Simi-
larly, the stigma weakens even in the case of a single violator if the 
remedy to a violation—what the government should do to correct 
it—is unclear.19 


This approach to research, report-writing, and advocacy is the central con-
tribution of INGOs to the larger human rights movement. To a large extent, 
 


                                                                                                                      
18. Kenneth Roth, Response to Leonard S. Rubenstein, 26 Hum. Rts. Q. 873, 876 (2004). This essay is 


part of an extraordinary group of responses to Roth’s landmark article in the Human Rights Quarterly 
addressing the practical difªculties caused by HRW’s expanded mandate to address economic, social, and 
cultural rights. While that issue is well outside the scope of this Article, Roth’s piece is one of the more 
honest and cogent presentations of the work by anyone within the movement, devoid of cultural defen-
siveness, and brusquely pragmatic in tone. He notes that in selecting which aspects of economic, social 
and cultural rights to work on, HRW should “select from among them those that are well suited to being 
addressed by a methodology of public shaming.” Id. at 877. 


19. Kenneth Roth, Defending Economic, Social and Cultural Rights: Practical Issues Faced by an Interna-
tional Human Rights Organization, 26 Hum. Rts. Q. 63, 67 (2004). 
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the “naming and shaming” approach also dictates the style and content of 
most of the documents discussed in this Article. 


II. Who’s Afraid of Islamic Law? 


Kenneth Roth has usefully articulated the criteria for INGO impact and 
has explained the “naming and shaming” methodology, which is, by far, the 
most dominant in the work of Western human rights professionals. Roth states: 
“The principal power of groups like Human Rights Watch is our ability to 
hold ofªcial conduct up to scrutiny and to generate public outrage. The rele-
vant public is best when it is a local one—that is, the public of the country 
in question.”20 Roth notes that INGO professionals can identify clear crite-
ria for determining which violations can be affected by their approach and 
which violations, while unfortunate, cannot: 


In my view, to shame a government effectively—to maximize the 
power of international human rights organizations like Human 
Rights Watch—clarity is needed around three issues: violation, 
violator, and remedy. We must be able to show persuasively that a 
particular state of affairs amounts to a violation of human rights 
standards, that a particular violator is principally or signiªcantly 
responsible, and that a widely accepted remedy for the violation 
exists. If any of these three elements is missing, our capacity to 
shame is greatly diminished.21 


I argue here that complex human rights violations arising from the appli-
cation of Shari’a do not meet the above criteria. The local “outrage” the move-
ment seeks to harness would need to be directed at Islamic law. In many cases, 
the violator is not the state, and the remedy is not necessarily state-controlled. 
Most professionals within the human rights movement are increasingly aware of 
this though they engage in a series of ever-more awkward moves to pretend 
that they are not. 


As noted above, this Article assumes that there is a real and serious conºict 
between international human rights law and Shari’a, and that current hu-
man rights methodology can never properly address this conºict in a way that is 


 


                                                                                                                      
20. Id. It should be noted that representatives of AI have disagreed that “shaming” is the only func-


tion of INGOs and their only means of impact. They have expressed concern about “the implications of 
Roth’s approach for relationships between international human rights organizations based in the North 
and local and national NGOs based in the South,” noting that “a substantial portion of our work is 
documenting abuses and campaigning to stop them, and that [while] public exposure plays an important 
role in such situations . . . AI is more than that.” Daniel A. Bell & Joseph H. Carens, The Ethical Dilem-
mas of International Human Rights and Humanitarian NGOs: Reºections on a Dialogue Between Practitioners and 
Theorists, 26 Hum. Rts. Q. 300, 314 (2004) (quoting from an adaptation of remarks by Curt Goering, 
Deputy Executive Director, Amnesty International USA). Roth’s statements strike me as some of the 
clearest and most direct from within the movement, pointing to the dominant methodology and its 
rationale as applied by most human rights professionals. 


21. Roth, supra note 19, at 67–68. 
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not damaging to human rights. While Shari’a is said to provide for every 
aspect of Muslim life, for most Muslims, Islamic law, as applied by states, is 
a set of codiªed substantive and procedural rules that can be easily identiªed. It 
is that legal content that concerns me here. In particular, I am interested in 
aspects of that legal content with which the international human rights move-
ment repeatedly comes into contact.22 


The conºict between aspects of that legal content, which comes into 
conºict with international human rights law norms, can be understood as a 
substantive conºict between formal legal rules generated by competing legal 
regimes. Much of substantive Islamic law is either consonant with human 
rights (rules relating to economic, social, and cultural rights, for example), or 
have no obvious bearing on human rights (rules governing religious rituals, 
among others). The human rights movement has a problem only with a small 
bundle of Islamic legal rules, speciªcally those relating to women’s legal status, 
criminal/penal laws and procedures relating to a select number of crimes, and 
legal rules related to freedom of religion and religious minorities. 


In and of itself, this conºict is not a major problem. After all, many states’ 
laws and practices conºict with human rights law. Here, though, the conºict 
is with a parallel and alternative legal order, whose legitimacy is founded on 
the word of God as revealed to the Prophet Muhammad. The rules that God 
set out for Muslims, from personal hygiene and private relations in the home, to 
business transactions, criminal sanctions, and the laws of armed conºict, are 
taken very seriously by many Muslims. 


Herein lies the central dilemma faced by international human rights or-
ganizations. Many of the egregious violations of international human rights 
law they document and advocate against in the Muslim world stem from the 
application of these very rules. Violations arising from Islamic law, as opposed 
to those related to emergency laws or secret prisons, cannot be attributed merely 
to a violator state. Indeed, many of the very people suffering from the viola-
tions so impressively documented by Western INGOs may believe that it is 
their duty as Muslims to live, marry, divorce, go to court, and even go to 
prison according to the rules of Shari’a. In some cases, individual Muslims 
even pressure their governments to adopt more rules based on Islamic law.23 
 


                                                                                                                      
22. This can be distinguished from human rights work that focuses on abuses unrelated to Islamic 


law, occurring in states that incidentally apply such law. See, e.g., Human Rights Watch, In a Time of 


Torture: Assault on Justice in Egypt’s Crackdown on Homosexual Conduct (2004), available 
at http://hrw.org/reports/2004/egypt0304/egypt0304.pdf. 


23. See, e.g., Abdullahi Ahmed An-Na’im, Human Rights in the Muslim World: Socio-Political Conditions 
and Scriptural Imperatives, 3 Harv. Hum. Rts. J. 13, 20 (1990) [hereinafter Human Rights in the Muslim 
World] (noting that in 1990, before the most recent wave of Islamization efforts, “many Muslims . . . 
challenged the gradual weakening of Shari’a as the basis for their formal legal systems . . . [making] 
mounting demands for the immediate application of Shari’a as the sole, or at least primary, legal system 
of the land”); see also Genevieve Abdo, No God But God (2000) (analyzing the “bottom-up” revival of 
Islam in Egypt). Most recently, the ofªcially banned Muslim Brotherhood party of Egypt (whose cam-
paign slogan is “Islam is the Solution”) has made dramatic gains in the country’s parliamentary elections. 
See Neil MacFarquhar, Will Politics and Success at the Polls Tame Egypt’s Muslim Brotherhood?, N.Y. Times, 
Dec. 8, 2005 at A1 (quoting one Egyptian as stating, “If Islam were applied, Iraq could not have been 
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Even if a state wants nothing more than to liberalize its laws, it may be con-
strained by a population that is prepared to engage in violence in order to keep 
certain laws authentically “Islamic.”24 


State action is further complicated in the interpretation of Islamic law. While 
the modern state technically promulgates laws based in Islam, a transnational 
and trans-temporal structure of legal authority underpins the application 
and interpretation of that law. Although his job is to apply the laws of Paki-
stan, a Pakistani judge may have attended seminary in Cairo, and he may rely 
on jurisprudential texts written in 765 C.E. in what is now Iraq. In many 
ways, Islamic law blurs the lines between victim and violator, between state 
and subject. 


When they talk about victims and violations that relate to Islamic law, 
INGOs are, I believe, painfully aware of this uncomfortable political reality. 
They know that the state is often not the primary source of the violation, 
that violations may actually increase in the absence of an authoritarian secu-
lar state, and that many of the same people who are normally considered ideal 
victims for the purpose of human rights advocacy (the poor, the uneducated, 
the repressed, those imprisoned or tortured by the state) are often the most 
fervent supporters of a system of rules that substantively contradicts key tenets 
of international human rights law. Internally, INGO professionals know that 
most Muslims think of Islamic law as God’s law and not simply the law of a 
state. Yet these INGOs are afraid to acknowledge the difªculties created by 
this fact. They are afraid of admitting that victims’ desires about law might 
be ambiguous and complicated. They are also afraid to admit the difªculty 
in convincingly documenting a conºict between God’s law and international 
law. In fact, they go to great lengths to avoid giving the impression that they 
are engaged in just that task. They must ªnd victims, convey their stories, 
and engage in the ªction that the violations are simply a problem of states’ 
failure to abide by their obligations under international human rights law. 
Moreover, they must pretend that their work has nothing to do with the 
substance of Shari’a. 


The awareness of this ªction among INGO professionals, together with 
the determination to continue with the use of traditional tools of human 
rights advocacy, creates a deep dissonance between what INGO texts claim 
to do and what they do in fact. Because the current limited calculus of hu-
man rights advocacy techniques requires INGO texts to identify abuses, give 
voice to the victims through recorded testimony, and blame the state for the 


 


                                                                                                                      
invaded, Israel could not occupy Jerusalem, and aggression could not have been used to humiliate Mus-
lims everywhere”). 


24. See Human Rights in the Muslim World, supra note 23, at 21 (stating that “to the overwhelming ma-
jority of Muslims today, Shari’a is the sole valid interpretation of Islam, and as such ought to prevail over 
any human law or policy”). Of course, we have no idea what Muslims really want. The region has few 
reliable empirical indicators (very few elections, no reliable polling data or independent polling mecha-
nisms) of individual political opinions. 
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violation,25 the only possible position is to offer international law as the so-
lution to every violation. But it is not difªcult to see the error of this logic. 
If, as I have asserted here, the state law is based on Islamic law, and state law 
is blamed for giving rise to a violation (such that it requires remedy by compli-
ance with international instruments), the necessary conclusion is that Islamic 
law is at the root of the human rights violation. Denying the obvious con-
clusion of this simple syllogism necessitates a series of awkward intellectual 
moves to cover up the discomfort with, and lack of an adequate response to, 
an increasingly complex state of affairs. 


Western INGOs do not feel as though they can avoid reporting on abuses 
related to Islamic law, especially given the growing appetite of Western au-
diences for stories about the suffering of Muslims under “medieval” Islamic 
law, and the explosion of media attention on the region. Yet their current 
posture leaves these INGOs consistently on the defensive. They appear un-
clear about whom they are addressing and who the real victims are, unsure 
of how to talk about the violators without sounding offensive, culturally impe-
rialistic,26 and under-informed about the rules, procedure, and jurisprudence 
of Islamic law. In the Parts that follow, I locate the points where the discom-
fort is most acute, and the ways in which INGOs reveal their anxiety about 
their position vis-à-vis Muslim “victims” through their texts.27 


A. Caveat Fidelis28 


In every INGO report that engages Islamic law that I have been able to 
ªnd, a statement appears in the early sections of the report that claims to 
articulate the posture of the organization toward Shari’a. This statement, what I 
call caveat ªdelis, is meant to convey to the reader that the organization is 
 


                                                                                                                      
25. For a leading critique of the dominant human rights methodology, see Makau Mutua, Savages, Vic-


tims, and Saviors: The Metaphor of Human Rights, 42 Harv. Int’l L.J. 201 (2001); Makau Mutua, Hu-


man Rights: A Political & Cultural Critique (2002). See also David Kennedy, The International 
Human Rights Movement: Part of the Problem?, 15 Harv. Hum Rts. J. 101 (2002). 


26. See Edward W. Said, Covering Islam 29–30 (1997). 
27. A note on methodology: Where relevant, I have read and included every publicly available docu-


ment published by Amnesty International and Human Rights Watch on countries that apply, or have 
considered applying, any aspect of substantive Islamic law. Using the excellent online databases of both 
organizations, it is possible to search the entire work of HRW’s (formerly Middle East Watch) MENA 
division. Early efforts by AI in the Muslim world are also available. Search methods included both coun-
try-speciªc searches, as well as searching for terms such as Shari’a, hudood, and zina. I have excluded texts 
that address broad ranges of human rights violations in a context where there was no possibility for in-
ternal debate, dialogue, reform, or change and thus where it seems unfair to criticize the position of the 
organization on law (such as the civil war in Afghanistan, the military government of Sudan during the 
Sudanese civil war, the application of international humanitarian law in the Occupied Palestinian Territo-
ries, and violations that occur during active armed conºict). My focus is on those areas where the human 
rights movement encounters Islamic law as (state-enforced) law, which I consider to be separate from, for 
example, Muslim social mores, or the personal application of Shari’a by Muslims in their private lives. I 
exclude texts that address violations that are justiªed by states on the basis of “Islam,” or “Muslim cul-
ture” but with no actual basis in Islamic law. See, e.g., Middle East Watch, Court Upholds Closure 


of Women’s Organization (1992), available at http://www.hrw.org/reports/1992/egypt/. 
28. “Believer Beware.” My thanks to David Winickoff and David Ratzan for assistance with Latin. 
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claiming a non-choice or a non-intervention. The organizations repeat that 
they do not take a position on Shari’a. I argue that the statement is an unsuc-
cessful attempt to hide or occlude actual positions and interventions on Is-
lamic law. The caveat ªdelis statement, and the methodology and language it 
brings, are, in fact, an intervention into Islamic legal discourse at particular 
sites of application, and INGOs must be responsible for the costs (and 
beneªts) of this intervention. Most importantly, they must recognize the inter-
vention, and see it as a choice, among a variety of options, about how best to 
engage with Islamic law. One can identify a pattern in the use of the caveat 
ªdelis statement in the map of the reports. The cautionary phrase tends to appear 
once in the introduction to the report (usually within the ªrst ªve pages), and 
then again every time the language of the report approaches commentary on 
Islamic law. Caveat ªdelis often appears at the very suggestion that Islamic law 
might be involved. 


Two typical caveat ªdelis statements merit close reading. The ªrst is found 
in an older HRW report, and typical of the longer version of the statement 
that appears in the introduction section of most reports that touch on Islamic 
law: “Human Rights Watch has no opposition to Islamic law per se and does 
not object to laws founded on religion, provided that human rights are re-
spected and the principle of equality before the law is upheld.”29 


Let us tease out the powerful phrases in this ªrst statement. “Per se” seems to 
suggest that while HRW does not oppose the application and enforcement 
of Islamic law as such, the organization may oppose it in other circumstances 
if the law does not, for example, respect the principle of equality. So, we 
might take from this statement that HRW would not oppose the creation of 
a state founded entirely or even partially on Islamic law at the outset; it would 
only be concerned with the fair application of the laws (assuming that they 
guarantee prima facie equality before the law). This has not been HRW’s ac-
tual position. 


The second statement ostensibly indicates a more sophisticated and prag-
matic human rights movement. It has a more legalistic tone, giving the im-
pression of humble objectivity that may lead the reader to believe that HRW 
advocates for Shari’a. This second statement, from a more recent report, reads as 
follows: 


Human Rights Watch does not advocate for or against Shari’a per 
se, or any other system of religious belief or ideology; nor do we seek 
to judge or interpret the principles of any religion or faith. We are 
simply concerned about human rights violations resulting from the 
implementation of any legal system, in any country.30 


 


                                                                                                                      
29. Double Jeopardy, supra note 2.  
30. Human Rights Watch, Divorced from Justice: Women’s Unequal Access to Divorce 


in Egypt (2004), available at http://hrw.org/reports/2004/egypt1204/egypt1204.pdf [hereinafter Di-


vorced from Justice]. AI’s statements serve an almost identical function, and tend to utilize the caveat 
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The statement, emphasizing that HRW will not sit in judgment of the 
principles of any religion, appears to be an articulation of HRW’s ofªcial 
position. If this was, in fact, the case, we would expect no statement judging the 
principles of Islam to appear in the body of the report. The next sentence in 
the above-quoted passage, claiming to describe the motivations behind the re-
port, takes the rare step of speaking in the ªrst person.31 Note also the curi-
ous addition of an adverb: “We are simply concerned about human rights 
violations.”32 This is intended to announce to the reader that violations of hu-
man rights can be clearly and simply identiªed without any evaluation of, or 
opinion on, Islamic law. The report seemingly does not court conºict, nor 
does it pit Western ideas of justice against competing Muslim conceptions. 
Instead, it purports to be an evaluation of violations of international human 
rights law without taking a position on Islamic law. 


 


                                                                                                                      
ªdelis at similar moments of possible contact with Islamic law, using slightly different language. One AI 
report states, 


The fact that penal legislation is associated with a religion has no relevance for Amnesty Inter-
national,[sic] instead, our analysis focuses solely on how it affects human rights in Nigeria. 
Amnesty International is an independent and impartial human rights organization, which nei-
ther supports nor opposes any religion or belief. Amnesty International bases its research analy-
sis on international human rights law and standards, and neither supports nor opposes Sharia 
law nor any other system of law per se. 


Amnesty Int’l, Nigeria: The Death Penalty and Women Under the Nigeria Penal Systems 3 
(2004), available at http://web.amnesty.org/library/Index/ENGAFR440012004?open&of=ENG-NGA. A 
more culturally sensitive version reads, 


Amnesty International takes no position on religions, customs or speciªc legal regimes; it wel-
comes the rich variety of cultures and believes that the universality of all human rights, far 
from denying diversity, can only beneªt from it. The organization recognizes that the contri-
bution of different cultures, at the local and the global level, enrich the understanding of hu-
man rights giving them their local form and language.  
 
. . . . 
 
While recognizing the importance of cultural diversity, Amnesty International stands reso-
lutely in defence of the universality of human rights, particularly the most fundamental rights 
to life and freedom from torture and ill-treatment. 


Amnesty Int’l, Pakistan: Violence Against Women in the Name of Honour 4 (1999), available 
at http://web.amnesty.org/library/index/engasa330171999; see also Amnesty Int’l, Afghanistan: New Forms of 
Cruel, Inhuman or Degrading Punishment 6 (1992), available at http://web.amnesty.org/library/pdf/ 
ASA330171999ENGLISH/$File/ASA3301799.pdf. 


31. Human Rights Watch almost universally uses the third person when referencing the individuals 
involved in researching reports, carrying out interviews, writing the text, as well as the organizational 
entity making recommendations in its reports. Its typical phrases include “researchers found,” “Human 
Rights Watch said,” or “[i]nterviewees told Human Rights Watch.” While the present Article is not a 
comparative analysis of INGO reports on other areas of the world, it is worth noting that a recent, highly 
anticipated, and groundbreaking HRW report on access to abortion in Argentina, although acknowledg-
ing the power of the Catholic Church and its teachings in inºuencing both law and societal norms, in-
cludes no caveat ªdelis statement about the organization’s position regarding religion, despite the fact that 
the many Catholics believe that their religion requires that they take a position against abortion. See 
generally Human Rights Watch, Decisions Denied: Women’s Access to Contraceptives and 


Abortion in Argentina (2005) available at http://hrw.org/reports/2005/argentina0605/argentina0605. 
pdf [hereinafter Decisions Denied]. 


32. Emphasis added. 
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But can this really be all that the report does? It seems impossible to be “con-
cerned” about, and take a strong prescriptive position against, unequal di-
vorce laws in a Muslim country that applies Shari’a-based personal status 
law and not “judge” Islamic law itself. The human rights violation is insepa-
rable from the divorce law. The divorce law is Islamic law. This is not a case 
of disparate impact from a facially neutral law, but rather of a law that is 
discriminatory on its face. The root of the discriminatory law is revealed text. 
The human rights violation in the earlier report is the hudood criminal pun-
ishment. The hudood criminal punishment is Islamic law.33 The language of 
human rights reports, almost by necessity of the genre, is strongly judgmental. 
One report, for example, excoriates “Egypt’s profoundly discriminatory di-
vorce system.”34 


This statement of neutrality creates an impossible task for the rest of the 
report and for the human rights professional who will conduct press advo-
cacy for the report in the Muslim world. The statement claims that the report 
will only discuss human rights violations without making any judgments 
about, or articulating any opinions regarding, Islamic law. This approach 
gives the impression that the INGO considers the law’s basis in Shari’a to be 
as irrelevant as, say, the language in which a law was drafted. (The INGO may 
as well say: “We take no position on whether this law was originally written 
in German.”) This strained neutrality gives the reader the false sense that Is-
lamic law actually has very little to do with the human rights violations docu-
mented in the report itself. 


B. Islamic Law? What Islamic Law? 


After the caveat ªdelis move, the statements in the text diverge even more 
signiªcantly from what the text does. As the reports present their case by pro-
viding testimony from interviewees, describing the relevant laws, and ana-
lyzing how such laws and their application violate international human rights 
law, the conºict between Islamic law per se and international human rights law 


 


                                                                                                                      
33. The extended version of the above quoted caveat ªdelis statement reads, 


The Hudood Ordinances criminalize, among other things, adultery, fornication and rape, and 
prescribe punishments for these offenses that include stoning to death, public ºogging and 
amputation. Human Rights Watch has no opposition to Islamic law per se and does not object 
to laws founded on religion, provided that human rights are respected and the principle of 
equality before the law is upheld. However, the Hudood laws, as written and applied, clearly 
conºict with these rights principles. Not only do they prescribe punishments that are cruel 
and inhuman under international law, but they clearly discriminate on the basis of gender. 


Double Jeopardy, supra note 2. The ºawed reasoning in the passage undermines HRW’s supposed 
neutrality. It is religious law itself that is at issue here, and religious law itself is in direct conºict with 
HRW’s conception of international human rights standards. Stating the opposite does not make that 
uncomfortable fact go away, nor does it sound very convincing to a Muslim audience. The Hudood Ordi-
nance punishments may well serve to legitimize abusive state power as a matter of fact, but they are not 
the invention of a state seeking to justify cruel and inhuman punishments. The punishments have a 
much more complex and ªrmly rooted history in a fourteen hundred year criminal legal tradition. 


34. Divorced from Justice, supra note 30, at 34. 
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is revealed more clearly.35 The absolute belief of the INGO in the superiority 
of international human rights law over Islamic law also becomes apparent, 
though it remains unstated. The primary function of reports that discuss 
Islamic law appear to be to describe the conºict, to highlight its detailed 
contours, and to point to the corpus of international human rights law that 
they believe should govern. Because the conºict cannot be explicitly stated, the 
INGOs either must pretend that the violations they are illustrating have 
nothing to do with Islamic law, or they must claim that Islamic law is not 
law, but simply the manifestation of an abusive state. 


In order to maintain the ªction that Islamic law is not the issue, many re-
ports implicitly claim that Islamic law is not a necessary element in under-
standing the documented violations. Even when it is clear that the abuses high-
lighted in the reports are the result of the application of Shari’a, the reports 
will still go to great lengths to avoid stating the obvious conºict. 


This strategy manifests itself in multiple ways. Human rights reports often 
discuss a violation without acknowledging that it is rooted in an alternative 
legal system, repeatedly mention speciªc rules of Islamic law (such as hudood 
punishments or zina regulations) without providing any legal context or analysis 
of such laws, or describe a series of violations stemming from the application of 
Islamic law without actually locating the speciªc legal conºict in play (be-
tween Shari’a and international human rights law). These techniques often 
lead to basic factual or analytical errors in the presentation of Shari’a. Yet any 
attempt to live up to the caveat ªdelis expectation necessitates their use, be-
cause if human rights violations are explicitly linked with Islamic legal rules, 
then the conºict would be acknowledged, and a normative judgment would 
be difªcult to avoid. The more that Islamic law is acknowledged to be legiti-
mate and autonomous, the more entrenched the conºict between the legal sys-
tems will appear, and the more the organization will seem to be assessing a 
particularly Muslim legal system as different from that of the international hu-
man rights order. Given the lack of other options, it is easier to pretend that 
the report does not at all address “real” law. 


As noted above, Islamic personal status law as applied in every state today, 
and according to all mainstream juridical schools, is overtly discriminatory. 
Simply put, within a Shari’a personal status system, men and women do not 
share equal legal status. Arguments can be made to favor such a facially dis-
criminatory system. A devout believer may claim: “It is more important to 
me that I follow what I believe are God’s speciªc laws regarding marriage of 
Muslims, than to know that my legal system is characterized by formal equal-
ity.” She may also state: “I know that Muslim personal status law grants me 
the right to maintain my own property and to negotiate a series of advanta-


 


                                                                                                                      
35. The vast majority of INGOs’ texts that encounter Islamic law address issues relating to the rights 


of women, criminal punishment (application of hudood laws and corporal punishment), criminal proce-
dure, apostasy, and blasphemy. 







208 Harvard Human Rights Journal / Vol. 19 


geous conditions into my marriage contract, and this is a predictable system 
that I prefer over the tribal norms in my village.” 


Whether women think this, or whether the law is always bad for women, 
is not at issue here. There are, in fact, many justiªcations offered for the dis-
criminatory nature of Islamic personal status law. Such justiªcations include 
the claim that Shari’a personal status is more protective of women, or the 
belief that Islam radically transformed the position of tribal women at the time 
of the Prophet into rights-holders who were subject to law.36 There are, in 
turn, arguments attempting to re-imagine and transform Islamic personal 
status law such that it grants full equality to women while preserving a Muslim 
character.37 There is a growing literature on the internal debate, much of it 
initiated by Muslim women’s rights activist within Muslim communities, 
about the future of personal status law.38 


Of all the areas of substantive Islamic law that conºict with international 
human rights norms, personal status law is the most regularly applied by mod-
ern states across the Muslim world today. One scholar notes that personal 
status law (unlike civil codes, for example) remains “ªqh in content”39 across 
the Middle East. Many scholars have addressed the reasons why personal 
status law remains the stronghold of Shari’a in the region,40 but one aspect 
of the debate is central to understanding why the human rights move dem-
onstrated here is so problematic. As one scholar notes: 


[This debate] is conducted almost entirely within the Islamic frame-
work, indicative of the fact that the concept of an Islamic law is ac-
cepted as given. What the modernist movement objects to is not 
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the postulate that Islam as a religion ought to regulate the sphere 
of law as well, but that traditional form of Islamic jurisprudence and 
the way in which the message of Islam has been interpreted by Mus-
lim scholars.41 


Regardless of whether one accepts this argument as relevant to the whole of 
Islamic legal reform today, it is surely true in the arena of family law reform. 
Even secular feminists in Muslim countries often articulate their reform pro-
jects in the language of Islamic law, and seek to ªnd new Shari’a jurispru-
dential methodologies to challenge traditionalist versions of the law.42 Islamic 
law is taken seriously by the states that promulgate the law, the judges who 
enforce it, and the reformers and activists who advocate for change. The bat-
tle occurs largely within the legal discourse of Islam, and centers on the key 
Islamic legal texts. 


In this context, a close reading of INGO texts provides us with the con-
tours of the human rights movement’s awkward intellectual position. A 
1995 review of women’s rights developments around the world published by 
Human Rights Watch discusses the inequality of personal status law in Mo-
rocco (the Moroccan code, since signiªcantly reformed, is called the Moudawa-
na). The review explains that the “Women’s Rights Project spent two months 
investigating the effects of Morocco’s discriminatory family code” and that 
the code “regulates . . . legal capacity, marriage, divorce, and inheritance. In 
each of these areas, the Moudawana grants different rights to women and men 
and consistently renders women’s autonomy subject to male guardianship and 
authority.”43 The report also states that the “law compounds the unequal 
status of women in the marital relationship by allowing men up to four wives 
simultaneously.”44 These are central aspects of Islamic personal status law. 
Muslim audiences would not be surprised by this information; they are consid-
ered some of the most central rules of substantive Shari’a.45 The document 
gives the impression that these conclusions about the law, and its discrimi-
natory nature, were uncovered by the organization and that they represent the 
fruits of a two-month investigation. Because there is no further analysis of the 
context of the long legal and jurisprudential tradition upholding polygamy 
and guardianship, it is difªcult to understand the purpose of this update on 
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Moudawana. One cannot help but conclude that the organization was unin-
terested in the legal discourse shaping personal status law for Moroccans seek-
ing to change the nature of guardianship or the rules governing marriage. 
While the information about the discriminatory aspects of Moudawana is 
neither surprising nor shocking to Muslims, it resonates strongly with a West-
ern audience, which is used to viewing legal reform as a process of eliminat-
ing such discrimination. 


Another recent HRW report looks at the signiªcant battles over personal 
status law reform in Egypt, ultimately resulting in the passage of khul’ laws 
which allow women to initiate divorce proceedings under certain (discrimi-
natory) conditions.46 The reforms are generally thought to be relatively pro-
gressive within the Muslim world, and the strategic work of activists strug-
gling for these reforms are considered by many to be a model for the region. 
Even with the reforms, however, the law is still well below the standards of 
international human rights law in general, and the requirements of the Con-
vention on the Elimination of All Forms of Discrimination Against Women 
(“CEDAW”) in particular.47 


The report, Divorced from Justice, enters the debate in order to assess the 
human rights of women under the newly reformed family law system, and, 
ostensibly, to contribute to the local activism around the issue. It includes a 
number of testimonies from women of different classes who have suffered at 
the hands of their husbands and the legal system.48 The introductory section 
of the report, aside from the caveat ªdelis statement, notes that “[t]he Egyp-
tian government has created two widely disparate systems for divorce, one 
for men and one for women.”49 Although it is true that the Egyptian State has 
promulgated the family law system, the conºict with human rights law in 
this case is not merely the result of an autocratic state behaving badly. There 
are other factors that contribute to the preservation of the Shari’a-based sys-
tem, some of them more important than the Egyptian government. This im-
portant fact is lost in the presentation of the human rights report, which by 
necessity requires that a state be blamed for the violation. 


Without engaging any of the complex Islamic legal issues involved in the 
battle over family law in Egypt, or the doctrinal complexities of khul’, the 
report acknowledges the efforts of domestic activists: 
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The success of the legislative initiative has also been attributed to 
the fact that the basis of the law is found in the Qur’an. Given the 
constrained environment in which advocates for changing discrimina-
tory elements of the personal status law (derived from interpreta-
tions of Shari’a deemed untouchable by some) operate, the coalition 
made the strategic decisions to use religion as a basis for these re-
forms.50 


This comment is fascinating. It acknowledges that Shari’a is at the root of the 
law, that Islamic law can be deployed strategically, and that it was the only 
viable vocabulary of change for the coalition of Egyptian reformers. This is 
important because we might expect that this acknowledgement would be taken 
into consideration in the recommendations section, or in the advocacy strat-
egy that HRW designed for the report. 


But, in the end, the statement turns out to be an anomaly. Once presented, it 
is then ignored. The report does not build on this key point, nor does it ana-
lyze or further develop the Islamic arguments of local activists. Yet, it as-
sumes that a feminist/reformist Islamic legal argument could only have been 
instrumental, rather than based on a genuine desire to harmonize women’s 
rights and the requirements of Shari’a. In other words, because an unidentiªed 
“some,” presumably those who are against women’s rights, believe that cer-
tain aspects of personal status law derive from an unalterable Shari’a code, 
those who ªght for women’s rights are forced to use Islamic law strategically 
to achieve their desired end. Admittedly, the report presents a fuller picture 
than others in its acknowledgement that the domestic debate centered almost 
exclusively on Islamic law. However, it conveniently forgets this fact imme-
diately after stating it, resorting back to the traditional INGO approach. 


While a discussion of international human rights law is certainly relevant, 
an attempt at harmonizing the two bodies of law would be welcome. At the 
very least, the report should contextualize its discussion of international human 
rights law with a similarly detailed discussion of Shari’a. It is in the section 
of legal analysis that we might ªnd the despair of the testimony section 
matched by the hope of law and the promise of international human rights. 
This section, entitled “Egypt’s obligations under international law,” begins 
as follows: “Egyptian personal status laws advance a model of the family based 
on the superiority of men over women.”51 But we already know the story to 
be much more nuanced. Egyptian personal status law actually advances a 
Muslim model of the family based explicitly on Shari’a. In other words, the 
report presents the opportunity to take a number of important steps. First, 
the report could articulate the obvious: that there is a serious legal conºict be-
tween Shari’a-based personal status law and international human rights law, 
a clear (but unstated) assumption throughout the report. Second, the report 
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could take bold and innovative steps to address this conºict. Unfortunately, 
the report does neither, which prevents it from advancing the debate. Instead, 
Divorced from Justice is a catalogue of horrors, appended with a rote recitation 
of women’s rights under international law. 


I should note that of all the reports, press releases, and world report chap-
ters that deal with subjects that make contact with Islamic law,52 Divorced 
from Justice is among the very few that at least acknowledges that Islamic law 
and reform of legislation operates in a unique discourse within Egypt, and that 
this necessitates various strategies by activists. While the report does not ad-
dress the tension experienced by many Muslims in understanding how to live 
by God’s law while also seeking emancipation and equality, it does attempt 
to address an issue more complex than “women suffering under Shari’a.” 


Not all human rights texts avoid explicit criticism of Islam, however. Ex-
plicit critical engagement with Islam, if done improperly, can be even worse 
than the more common avoidance techniques discussed above. A 2002 op-ed 
piece entitled The War on Women53 is different than the reports discussed in 
this section in that it names Shari’a as the problem. But the article grossly 
oversimpliªes and ºattens distinctions between Islamic legal orders in dif-
ferent countries, misinforms readers about the nature of human rights con-
cerns stemming from the application of Shari’a, and fails to treat Islamic law 
as law. Despite the human rights abuses that have resulted from it, the piece 
seems to uncritically approve of the U.S. approach to “combating terrorism 
emerging from militants in the Islamic world,”54 and urges the United States 
government to put similar energy into combating the treatment of women 
under Shari’a. 


Urging the United States government to pay more attention to women’s 
rights in the Middle East is not inherently problematic. However, The War 
on Women engages in repeated hyperbole, inciting panic by repeatedly stating 
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that Shari’a is a physical “threat to women’s very existence.”55 The author 
addresses her audience as though it has never heard of Islamic law, which she 
describes as a strange, archaic, and radical force that seeks to “brutalize and 
subordinate women.”56 In an act of grossly oversimpliªed selection, she pre-
sents a parade of Islamic law horribles, including stoning, the death of Saudi 
girls due to the fact that they were not wearing headcovering, grossly unfair 
rules on women witnesses, polygamy, and discriminatory personal status law 
in general. In the space of a few short paragraphs, the author engages in com-
mentary on ªve separate countries, while neglecting to mention all of the signi-
ªcant differences in terms of the level of protection each country affords to 
women. 


The War on Women fails to take Islamic law seriously as law, and, in so do-
ing, also neglects to acknowledge the Herculean task faced by legal reform-
ers attempting to develop new interpretations within an Islamic jurisprudential 
framework. It states several times that the abuses included in the column are 
the result of “radical interpretations” of Shari’a and suggests that any debate 
over these issues is the equivalent of doing nothing while “millions of women 
living under Shariah contend with laws and practice that make a mockery of 
international human rights protections and endanger their lives.”57 Indeed, 
most of the laws described in The War on Women, including personal status 
laws and criminal procedure rules, are not only common in the region, but are 
also very mainstream interpretations of Islamic law. Many of these rules are 
not the result of radical interpretations of Shari’a,58 but, rather, form the widely 
agreed-upon doctrinal basics.59 


Without a doubt, serious human rights violations occur as a result of many of 
these rules. Solutions that will minimize the negative impact of such rules need 
to be found. But to suggest that the solution to every violation is merely more 
“pressure” from the United States government seriously underestimates the 
extent to which Islamic law is deeply ingrained in the legal, political, and 
social frameworks of many Muslim countries. Binding rules that have been 
in effect for centuries cannot easily be done away with through the applica-
tion of outside pressure. And many who live under these rules, male and female, 
do not wish for these rules to be simply done away with. An advocacy strat-
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egy that is based on the generation of international pressure is likely to have 
extremely limited impact. 


While The War on Women is an extreme example of the oversimpliªcation 
of Islamic law, other documents contain similarly broad generalizations. State 
Injustice, a 1998 report by Amnesty International on unfair trials in the Middle 
East, repeatedly lumps together several countries into an undifferentiated 
whole. In doing so, the report not only avoids a serious discussion of the rele-
vant Islamic legal provisions, but it also neglects signiªcant historical and cul-
tural differences that are relevant to the current state of the legal system in 
the countries discussed.60 


State Injustice takes a region-wide look at the state of the protection of the 
right to fair trial, conºating a number of countries, political contexts, and 
legal regimes. The report is divided by type of violation rather than by country 
or by Middle East region. States applying Shari’a-based criminal procedure61 
are discussed side-by-side with brutally repressive secular regimes.62 The 
situation in countries engaged in civil war is analyzed next to that of areas 
under belligerent occupation.63 The INGO never states why it has decided to 
present the entire region in this manner. In the absence of a section that ex-
plains the methodology, it is unclear why certain individual cases were selected. 


As a result, the report induces a dizzying feeling of ºying over the Middle 
East, abruptly pointing to the evils perpetrated by each state. From Israeli 
torture cells64 to a naked Egyptian man subjected to electroshock in Lazoghly 
Square,65 Amnesty International lists violations without any signiªcant at-
tempt at connecting the pieces or contextualizing the violations it describes. 
In the section on “corporal punishments,”66 the report quotes the testimony 
of an Iraqi prisoner who describes, in graphic detail, how his ear was cut off 
while he was in detention in 1996. But with the political situation in Iraq at 
that time, that violation is unlikely to be connected to Islamic law. Yet, in 
its caveat ªdelis paragraph, the report states that “Amnesty International takes no 
position on the religious or legal systems under which corporal punishments are 
inºicted.”67 Strangely, the rest of the page describes punishments in Yemen 
that clearly fall within the rubric of Islamic law, but fails to include the phrase 
“Islamic law” or “Shari’a.” 
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It is, in fact, unclear what the caveat ªdelis statement in the report is in-
tended to achieve. The disclaimer may exist so as to implictly signal to read-
ers that the punishments documented are based on religious law. It is equally 
probable that the statement is intended as a preemptive indication that de-
spite the connections between Islam and the punishments discussed, Am-
nesty International refuses to make any statement on, or take any position 
against, Islam. The section on corporal punishment ends by asserting that 
“it is a legal absurdity for a legal procedure—a trial—to result in an interna-
tionally unlawful penalty.”68 Perhaps that is so. But as long as such punish-
ments are thought to be derived from God-mandated law, Amnesty Interna-
tional will likely need a more sophisticated analysis to persuade its audience, 
which presumably includes practicing Muslims, of the truth of that state-
ment. By the end of the chapter on corporal punishment, the reader is left 
surrounded by images of gouged eyes, chopped-off limbs, an amputated ear, 
bleeding buttocks,69 a back covered with welts from the lash, but without a 
framework for how to understand these outrages.70 The reader is not told what 
factor binds together such acts of state-perpetrated violence. Is it a single 
criminal code? A fear of political opponents? Is it Shari’a? A lack of properly 
functioning local human rights NGOs? Though there is no actual reference 
to religion, all that guides us is the caveat ªdelis paragraph, awkwardly placed in 
the middle of a parade of genuine horrors. 


The report closes with the statement that the “previous chapters illustrate 
clearly how the right to fair trial is grossly violated throughout the Middle 
East and North Africa” and that “unfair trial practices have been a key factor 
behind the gross human rights violations prevailing in the region.”71 The 
material, then, is bound together only by the connection to the right, protected 
under international law, to a fair trial. The reader is told at the end that “states 
in the Middle East and North Africa, despite the difference between their judi-
cial systems and stances on international human rights law, all violate the 
right to fair trial . . . [t]he lack of adequate defense and appeal in many coun-
tries have made . . . amputations and ºogging an easy exercise.”72 


Some of these states carry out the documented punishments extra-judicially, 
while others do not. For those that have clearly written these punishments 
into their criminal and penal codes, such sanctions are deeply rooted in a 
sophisticated legal system with its own fair trial standards, believed to be or-
dained by God. The failure to mention even once the legal system at the core of 
many of the catalogued violations, as well as the failure to differentiate be-
tween religious punishments and those carried out under secular systems (and 
which are likely motivated by an entirely different set of reasons) appears 
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counter-productive. In the end, the violation may be equally egregious re-
gardless of where it takes place, but the search for ways to end the abuse must 
begin with a deeper understanding of the speciªc causes of that abuse. 


In the absence of any overarching theoretical framework, the report pro-
vides little beyond the simple argument that the various catalogued human 
rights abuses are bad, and that they should cease. But given the broad range 
of countries, abuses, and legal frameworks discussed, it is hard to imagine a 
speciªc set of steps applicable across the board. The mere observation that hu-
man rights abuses are bad does not, in most cases, advance the debate on how to 
end them. 


C. Get Rid of Islamic Law! But We Take No Position on Islamic Law 


As explained above, human rights reports declare their distance from Shari’a 
in the opening pages of almost every report touching on Islamic law. They 
maintain that distance throughout the body of the report, engaging in an 
extensive ªction that Islamic law is not part of the human rights abuse be-
ing documented. 


The recommendations sections, usually placed at the end of a report, also 
reºect an inability to engage Islamic law as law. Recommendations are intended 
to explain in detail how the violations and abuses so graphically portrayed in 
the body of the report can be stopped. As human rights organizations have 
grown in global inºuence, recommendations have become a key element of 
their writing and advocacy and a distillation of their hands-on, pragmatic, and 
policy-driven approach. 


Moving from the victim testimonies, and faced with the (implicit) conºict 
between Islamic law and human rights law addressed in earlier sections of 
their report, INGOs believe that the solution to the violations is that inter-
national human rights law should govern. Since saying so explicitly would un-
dermine the carefully crafted tone of the report, INGOs make recommenda-
tions that would have the effect of removing virtually all Islamic law currently 
applied in a given state without acknowledging that they are doing so. In 
other words, if all of the recommendations of a typical human rights report 
that deals with Islamic law were actually implemented, the effect would be 
to thoroughly secularize the law. There would be no Shari’a as currently un-
derstood by mainstream Islamic jurisprudence. If we take Islamic law seri-
ously as a force in the region, both as domestic law and as a central part of 
the lives of millions of Muslims (as something they alternately organize against, 
embrace wholeheartedly, seek to change, and, in some cases, want more of), then 
attempting to engage in a sleight of hand such that the reader does not no-
tice that international human rights law trumps Shari’a is intellectually weak at 
best and harmful at worst. Taking Islamic law seriously does not mean as-
suming the law is monolithic, nor does it assume that Islamic law should in 
fact govern. In addition, engaging with Islamic law does not presuppose that all 
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Muslims at all times want Islamic law applied to them.73 Taking Islamic law 
seriously merely means recognizing the reality and diversity of the intellec-
tual, spiritual, and physical lives of millions of Muslims in the region. Without 
a more sophisticated discussion of Shari’a, a report’s recommendations gen-
erally suggest that Muslims step completely outside of their own understanding 
of their religious obligations.74 


An example of this approach can be found in both HRW and AI reports. 
Over the years, both organizations have made an apparent policy shift on the 
issue of regulations on sexual conduct. There has been a shift from HRW’s 
early assertion that it “take[s] no position . . . on a government’s decision to 
criminalize adultery and fornication per se”75 to AI’s recent statement that it 
also “opposes the criminalization of consensual sexual relations between people 
over the age of consent.”76 While this signiªcant shift in the position of the 
organizations vis-à-vis Islamic laws criminalizing adultery and fornication 
has manifested itself in the reports, the caveat ªdelis statement has remained 
consistent throughout. Although the position of the organizations has changed, 
the reasoning behind the position has not. The preservation of the caveat 
ªdelis statement, even while advocating a position that directly contradicts 
Islamic law as currently understood, indicates an attempt to evade the criti-
cism that requiring legalization of consensual sexual activity outside of mar-
riage necessitates the abrogation of Shari’a as currently applied in many Is-
lamic countries. This approach may also be an attempt to avoid the charge that 
the organization is itself anti-Shari’a. 


Some states that apply some aspects of substantive Islamic law do not crimi-
nalize sexual activity outside of marriage. But for those that do, adopting the 
report’s recommendations as they are stated would require secularization of a 
highly developed substantive area of Islamic law. Regardless of how one feels 
about such secularization, it is important to acknowledge the complexity of 
the issue. It must also be recognized that the secularization project results 
from the “judgment” that Islamic law must be excised in order to achieve com-
pliance with universal rights. For those engaged in the protracted and legally 
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community—literally seeking asylum elsewhere—or else praying that one’s culture becomes ‘extinct.’” 
Sunder, supra note 42, at 1410–11. 


75. Double Jeopardy, supra note 2, at 23. 
76. Amnesty Int’l, Nigeria: The Death Penalty and Women Under the Nigeria Penal 


Systems 4 (2004). Another report, in proffering recommendations to the government of Pakistan states: 
“Article 17 of the Qanun-e-Shahadat Order of 1984 should be amended to explicitly guarantee the right 
of women to have their testimony given equal weight to that of men in all cases.” 


Human Rights Watch, Crime or Custom? 3, 4 (1999) [hereinafter Crime or Custom?]. See also 
Press Release, Amnesty Int’l, Nigeria: The Death Penalty and Women Under the Nigerian Penal Sys-
tems (Feb. 10, 2004) http://news.amnesty.org/index/ENGAFR440072004 (stating that “[n]obody over 
the age of consent should be charged or convicted for having consensual sex”); Amnesty Int’l, The 


Death Penalty in Nigeria (2004). For an example of this approach involving Islamic criminal law, see 
Amnesty Int’l, Women In Pakistan: Disadvantaged and Denied Their Rights 17 (1995). 
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dense struggle to reform such laws in their particular states, it must be strange 
to read the casual suggestion of organizations with much greater resources 
than their own, who have traveled for mere weeks to do research in their coun-
try, that the law should simply be erased from the books. 


More importantly, this approach leaves the impression that the INGO knows 
so little about Islamic law that it assumes that “offending” portions of divine 
law can be repealed by state ªat. Alternatively, it is possible that the INGO 
is aware of the impracticability of its proposed solution, but offers it simply 
because it cannot develop another approach without delving into the Islamic 
legal discourse. Regardless of the rationale, the result is a recommendations 
section that is neither pragmatic nor useful. Because of the caveat ªdelis pol-
icy, the INGO cannot acknowledge that urging the state to repeal divine law is 
qualitatively different than urging the state to stop torture of political de-
tainees. But INGOs will not recognize that for many Muslims in the state 
under investigation, the fact that the criminalization of sexual conduct out-
side of marriage contravenes international law is an insufªciently compelling 
rationale for its repeal. Because the INGO cannot actually engage in any Islamic 
discourse throughout the report, or point to reform methodologies, the rec-
ommendations become formulaic and lack direct relevance. 


D. Reform Islamic Law, Just Don’t Ask Us How 


The ªnal strategy that INGOs employ in their encounter with Islamic law 
is exceedingly rare. Rather than recommending outright repeal of Shari’a law, 
INGOs have occasionally suggested that the state reform areas of the law 
that conºict with international human rights. This approach seems to sug-
gest either that Islamic law need not necessarily violate international human 
rights obligations, or that the INGO has some constructive thoughts on inter-
nal reform of Islamic law. The problem with this approach is that the inter-
nal reform of Islamic law, utilizing tools and methodologies from within Islamic 
discourse, requires an explicit theoretical framework. It requires a methodology 
of reform, a set of actors, and a strategy for challenging the orthodoxy. “Urg-
ing” a state to reform an area of substantive law that has resisted major change 
for centuries is not in itself a pragmatic or useful recommendation.77 As 
noted earlier, it may not be within the state’s power alone to implement such 
reform, or it may be that the local human rights community has already been 
engaging in a series of internal reform projects. Nonetheless, this approach 
is an improvement as it presents the possibility for a new articulation of the 
conºict between the two legal regimes. 


One recent report, Political Shari’a, captures this possibility, and sets out a 
new paradigm for engagement with Islamic law.78 This report seems to ac-
 


                                                                                                                      
77. See, e.g., Divorced from Justice, supra note 30; Double Jeopardy, supra note 2; Human 


Rights Watch, Empty Reforms: Saudi Arabia’s New Basic Laws (1992). 
78. Human Rights Watch, “Political Shari’a”? Human Rights and Islamic Law in North-


ern Nigeria (2004), available at http://www.hrw.org/reports/2004/nigeria0904/. 







2006 / Taking Islamic Law Seriously 219 


knowledge the pragmatic impossibility and basic impropriety of recom-
mending a total repeal of Shari’a-based laws while pretending not to engage 
with Islamic law, and instead takes the conversation in an entirely different 
direction. Unlike many reports, which reºect little understanding of the depth 
of inºuence of Shari’a on every aspect of Muslim society in many countries, 
Political Shari’a appreciates the challenge posed to many Muslims in shaping 
their lives and their legal relationship with the state. For these reasons, Political 
Shari’a represents an important shift in approach. Caveat ªdelis is announced, 
but it is couched in much more subtle language. The second paragraph of the 
report states: 


Shari’a is seen by many Muslims as an entire system of guidelines 
and rules which encompass criminal law, personal status law, and 
many other aspects of religious, cultural and social life. There are 
several different schools of thought and within each of these, dif-
ferent interpretations of the provisions of Shari’a.79 


Only then does the report provide the standard disclaimer: “Human Rights 
Watch does not advocate for or against Shari’a per se . . . nor do we seek to 
judge or interpret the principles of any religion or faith.”80 


Political Shari’a acknowledges the complex realities at play in northern Nige-
ria, including the ambivalence of a community which democratically voted 
to welcome more state-enforced Shari’a, but which later came to see some 
aspects of its application as abusive. In addressing the increasing role of mo-
rality “police” in monitoring women’s dress, the report concedes that “most 
Muslim women in northern Nigeria traditionally covered their heads, even 
before Shari’a was extended in 2000, so many of them have not experienced 
a signiªcant difference in this respect.”81 Later, the report recognizes the role 
of Islamic law in northern Nigeria as a seamless set of ordering guidelines 
for Muslim society, without a clear distinction between state and mosque, pub-
lic and private: 


The concept of hisbah in Islam originates from a set of Qur’anic 
verses and Hadith. It is an obligation placed on every Muslim to 
call for what is good or right and to prevent or denounce what is 
bad or wrong. The Qur’an states: “Let there arise from among you 
a group calling to all that is good, enjoining what is right and for-
bidding what is wrong. It is these who are successful.” . . . Scholars 
have generally interpreted these verses and traditions as placing 


 


                                                                                                                      
79. Id. at 1. The report later discusses Nigerian authorities’ selective application of certain doctrines 


within the Maliki school of Islamic law, providing a more complex presentation of the interpretation of 
zina rules than any other report the Author was able to locate. Id. at 64. 


80. Id. 
81. Id. at 66. 
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duties upon Muslims at both the institutional level and the per-
sonal level.82 


Aside from a more informed understanding of Islamic law, the organization 
sets up the legal analysis portion of the report with two sections previously 
unseen in INGO reports. The ªrst such section, entitled “The politicization 
of religion: reactions to the implementation of Shari’a,” includes frank tes-
timony from Muslims not about speciªc instances of victimization or ac-
counts of horriªc, violent state abuse, but about their views on the extension 
of Shari’a and their disappointment with the experience of divine law as ex-
pressed through new criminal and penal rules: 


Many Muslims told Human Rights Watch that according to their 
understanding, punishment was the least important aspect of Shari’a, 
that the ªrst priority should be for the state to provide for the peo-
ple and that it should fulªll its responsibilities in that respect—by 
ensuring that everyone had a reasonable standard of living, access 
to housing, health, and education—before turning to the system of 
punishment.83 


The second section, entitled “International reactions to Shari’a in Nigeria,” 
takes the controversial step of assessing and critiquing international reac-
tions to the expansion of Shari’a in Nigeria. The report is refreshingly honest 
about the hysteria in the West regarding the stoning sentences of two young 
women, and its negative effect on the situation on the ground. It states: “The 
unfortunate, if unintended, effect of some of this coverage was the percep-
tion within northern Nigeria that these criticisms were motivated by stereo-
typical, anti-Islamic feelings, which took no account of the reality in the coun-
try.”84 


Political Shari’a also points out that post–September 11 politics also 
played a signiªcant role: 


In the climate of fear which spread throughout the West following 
the attacks of September 11, 2001 in the U.S., there was a readiness 
to interpret the introduction of Shari’a in Nigeria as a further 
strengthening of resolve on the part of Islamic militants and the 
introduction of Shari’a as a gesture of deªance on the part of Mus-
lim “extremists.”85 


These statements demonstrate that human rights groups can engage in a 
more complex analysis of the conºict between Shari’a and human rights law 
as speciªcally located in the contact between two legal systems. The report fur-
 


                                                                                                                      
82. Id. at 73–74. 
83. Id. at 91. 
84. Id. at 95. 
85. Id. Internal citations omitted. 
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ther takes the law, and the sincere belief of many Muslims that God requires 
adherence to Shari’a,86 as a serious challenge to Nigerian compliance with 
international law that must be discussed rather than ignored. Finally, and 
most refreshingly, the report coherently presents the political context within 
which Muslims hear international human rights critiques of Islamic law.87 


At one point, the report even discusses what has been a key unacknow-
ledged paradox for international human rights groups for some time. HRW 
documents how “victims” of abuse under the Shari’a law sometimes take 
drastic steps to ensure that the law is enforced in their individual case. In dis-
cussing amputation sentences in Zamfara state in Nigeria, the report notes 
that the governor of that state felt politically compelled to apply Shari’a sen-
tences in order to demonstrate to the population that the criminal law had 
been properly Islamized. He notes one case where an individual was sentenced 
to amputation: 


He [state governor Ahmad Sani] claimed that despite the judge’s 
wish to impose a more lenient sentence, Jangebe [the individual 
sentenced to amputation] confessed and “insisted.” . . . “I person-
ally sent several messengers to [him] asking him to appeal.[ . . . ] 
This was a test case for me. I wanted to exhaust all options. But 
the man said no, I don’t want to be a bad Muslim. I sent a lawyer 
to him for free. The man refused. After thirty days, people were 
counting the days and saying ‘let’s see if the governor is serious.’ 
The judges had to implement it.” 


 
Referring to the case of Lawal Inchi Tara, Ahmad Sani claimed that 
while in prison, “he [Lawal Inchi Tara] started cutting off his own 
hand. He said it’s in God law [sic] and he believes in it.”88 


Regardless of whether the Governor’s account is an accurate portrayal of the 
actions of either Jangebe or Lawal Inchi Tara, or whether, as the report claims, 
the individuals whose hands were amputated were ªnancially and politically 
rewarded for their public statements, this moment—the state ofªcial trying 
to balance his desire to moderate punishment with his sense that the public 
wants to see justice done under Shari’a—captures the inadequacy of the tra-
ditional human rights methodology in addressing the complexities of Is-
lamic law’s application by states in the Muslim world.89 


Despite these signiªcant innovations, the report as a whole does not live 
up to the glimpses it offers of a new theory of engagement. Ultimately, Political 
Shari’a seems hobbled by institutional identity and the organizational incen-
 


                                                                                                                      
86. Id. at 32–33. 
87. One cannot help but conclude that this particular report’s drastic shift in tone must partly be the 


result of the rare decision to bring in an Islamic legal expert to advise on the text. The “Acknowledg-
ments” portion of the report states: “We are especially grateful to Albaqir Mukhtar for his contribution 
to the research and the report and for his advice on issues of Islamic law and human rights.” Id. at 111.  


88. Id. at 38, 39. 
89. Id.  
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tive to make the report’s tone and structure consistent with the organiza-
tion’s overall position on Shari’a. The author seems to want to go beyond the 
restriction of caveat ªdelis. But in the end, the report is unable to do so. In its 
recommendations, the report fails to offer any coherent path to achieving the 
kind of reform it urges. It is a positive step that Political Shari’a seems com-
fortable with the ambivalence of many of its interviewees, and the confusion, 
as expressed by many of the “victims,” about a law that they still want with 
an application that is blatantly unjust. However, the report’s incitement to 
reform does not take us forward,90 as the organization will not allow itself to 
enter into Islamic discourse long enough to suggest strategies for accomplishing 
what HRW asks of Nigeria and Nigerians. The report holds some promise 
for the future, but it does not go far enough. In the end, Political Shari’a does 
not appear to have been adopted as a methodological alternative by the Middle 
East divisions at either AI or HRW. 


III. Some Costs of the Current Approach
91


 


In this Part, I argue that the INGOs’ current approaches create real costs 
for human rights activists in the Middle East and for human rights across 
the Muslim world. I assume for the purposes of this list that if, after engag-
ing in a detailed cost-beneªt analysis, it is determined that the current ap-
proach—focusing entirely on Western readers, catering to a Western audience, 
and lobbying Western governments to pressure Muslim leaders—is better 
for human rights, then despite political or aesthetic objections we should 
support INGOs in their strategy.92 I further take INGOs at their word: that 
the primary public they seek to address is the local one and that the most 
important audience for their texts and their performances is the public of the 
country guilty of human rights violations.93 If this is true, then local activ-


 


                                                                                                                      
90. Id. at 8 (“More generally, state governments should encourage public reºection and debate on the 


compatibility of human rights and Islamic law, as well as other systems of law, and highlight the notions 
of justice, compassion and fundamental rights which are integral to Shari’a.”). 


91. This list owes a great deal to David Kennedy, supra note 25, at 101. 
92. As one Palestinian human rights activist asks, 


[W]ho is the audience of the human rights organizations and is this audience the same for the 
various international, American and local organizations? It may be that the speciªcity of the 
American audience imposes on American-based organizations a certain direction or mode of 
dealing with human rights issues so as to inºuence the American decision-maker from this 
point of view. However, does this direction, which may be necessary to be effective inside the 
US, take into sufªcient consideration the diverse national governmental and popular audiences 
in other countries, which are affected by the American organizations’ decisions and calls for 
penalties against the violators of human rights in other countries? 


Fatih Azzam, Transformations in the Relationship Between International and Domestic Human Rights Organiza-
tions, Rowaq Arabi 82, 86 (1997). 


93. Roth, supra note 19, at 67 (noting that if a local public cannot be called to outrage, “surrogate 
publics can also be used if they have the power to shape the politics of a government or institution with 
inºuence over the ofªcials in question, such as by conditioning international assistance or trade beneªts, 
imposing sanctions, or pursuing prosecution”). 
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ists are a key audience, the primary vessels for mobilizing human rights 
claims and making them meaningful in particular contexts.94 


If, as I have argued, human rights professionals are strategic pragmatists, 
then this list should matter. If, when properly taken into account, the costs 
presented here outweigh the beneªts of current approaches in reporting on Is-
lamic law, then something should change. If the present engagement with 
Islamic law is bad for local activists, and bad for the enjoyment of human 
rights in the region, then it should be reassessed. 


Human rights professionals take many costs into account when they pre-
pare their reports. They constantly consider the impact that their reports will 
have. They are aware that there are horriªc tragedies in the world that can-
not be addressed by INGO reports because there is virtually no possibility 
for credible research or impact.95 Because of the overwhelming anxiety about 
how to approach Islam and Muslims, the failure to engage with Islamic law 
has been shielded from this analysis. Costs are not being properly weighed. 
Below, I set out some costs that may be relevant in certain circumstances. 


A. The Conºict Is Inherent and It Is Cultural 


The strategies discussed above are not just intellectually unsatisfying. They 
also make the conºict with Islamic law seem far more entrenched and time-
less than it may be in any given case. The current approach gives Islamic law 
both too much and too little power. 


When INGOs fail to consider Islamic law as “real” law—complete with 
internal reform mechanisms, constitutive narratives, key scholars, schools of 
thought, and thus, major schisms—the result can be that the perceived conºict 
spreads out to the entire culture, mindset, and way of life of Muslims. Be-
cause caveat ªdelis statements, and recommendations urging secularization 
without addressing these costs, prevent INGOs from speciªcally and accurately 
locating the conºict, the conºict appears to be inherent to Islam. Since the 
INGOs do not talk about the speciªc location of the conºict, we begin to see it 
everywhere, overwhelming Muslim culture and society. 


The notion of a general conºict, from which the reader infers a sense of static 
and constant Muslim antipathy to international human rights law, is created 
 


                                                                                                                      
94. I do not privilege the “voice” or experience of domestic human rights activists as reºecting the au-


thentic or real Muslim approach to human rights in a given country. There are several powerful and 
convincing critiques portraying elite human rights organizations in the global South as equally distanced 
from the public they “serve” as INGOs thousands of miles away. See, e.g., Hanny Megally, The Crisis of 
Identity: Has the Human Rights Movement Come of Age?, in Rowaq Arabi 67, 71 (1997); Chidi Anselm 
Odinkalu, Why More Africans Don’t Use Human Rights Language, 2.1 Hum. Rts. Dialogue (2000), available 
at http://www.carnegiecouncil.org/viewMedia.php/prmTemplateID/8/prmID/ 602. However, my assumption is 
that local human rights activists are the ideal type of audience imagined by INGOs, especially when they 
seek to convince themselves or the world that they are not only catering to a Western public. As such, 
local activists are seen by INGOs as ideal conduits, helping their reports reach a broader public in Mus-
lim countries. 


95. The paucity of INGO reports on North Korea or Somalia is an excellent illustration of the prag-
matism and the “impact ªrst” approach adopted by human rights INGOs. 
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because the very speciªc textual conºict (the implementation of a particular 
school of law, or a speciªc method of Shari’a codiªcation conºicting with a 
speciªc provision of human rights law) is not fully explained. The effect of 
this is to bypass a critical moment for impact and change. Further, the cur-
rent timid, tepid, and untheorized approach to Shari’a serves to mystify Islamic 
law, leaving it to be deªned by others, as discussed below. 


B. Islamic Law Can Only Be Deªned and Interpreted by Authentic Authorities 


Because INGOs refuse to enter explicitly into Islamic legal discourse (while 
implicitly adopting, as I have shown, positions on Islamic legal outcomes), 
the interpretation of Shari’a remains exclusively the province of traditional 
Islamic legal authorities. For local activists, the function of INGO texts may 
be to limit human rights debates to an ongoing (and relatively useless) dis-
cussion of whether human rights are Western, whether local human rights 
organizations are tied to the West because of their cooperation with INGOs, 
and whether a speciªc report is part of the Western mission to “secularize” the 
Muslim world. All the while, the actual content of INGO reports is left un-
touched and is beyond the reach of most local human rights actors, who lack 
traditional legitimacy to interpret or expound on Islamic rules. By not own-
ing up to the implications of their texts for Islamic law, and by failing to 
theorize their engagement with Islamic law more coherently, INGOs im-
plicitly leave the “judging” and “interpreting” of Islamic law to the people 
who have always done it.96 


C. Shifts the Hard Work to the Locals 


It is exceptionally difªcult to carry out meaningful and lasting Islamic le-
gal reform.97 Many of the substantive law areas discussed herein have been 
bitterly contested, repealed, reenacted, and debated for centuries. In some coun-
tries, certain Shari’a provisions may have taken on extra signiªcance as sym-
bols of resistance to the West, or as conªrmation of an alternative Muslim iden-
tity, or as a source of power and legitimacy for autocratic rulers. Regardless 
of the reasons, many Muslims are today engaged in various transformative 
legal projects in states that apply Shari’a. Some might be working to in-
crease the application of Shari’a in the belief that this will lead to more jus-
tice while others work to reinterpret revealed texts. Some are applying de-
 


                                                                                                                      
96. On this point, see Madhavi Sunder’s much broader critique of law’s encounter with religion. I dis-


agree with Sunder about the “growing disconnect between human rights law and human rights practice.” 
Sunder, supra note 42, at 1409. Whereas she locates the problem with law, I locate it in practice. Still, 
she moves the ªeld forward by drawing attention to the strategies of women’s rights activists working 
within Islamic law. On the point I make here, Sunder notes: “Failing to recognize cultural and religious 
communities as contested and subject to change, legal norms such as “freedom of religion,” the “right to 
culture,” and the guarantee of “self determination” defer to the claims of patriarchal, religious elites, 
buttressing their power over the claims of modernizers.” Id. 


97. For a cogent estimate of signiªcant efforts by Islamic intellectuals to effectuate reform in various 
arenas of Islamic law, see Wael Hallaq, A History of Islamic Legal Theories 207–54 (1999). 
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mocratic consent ideals from revealed texts to reshape how Muslims govern 
themselves, while others seek to identify substantive rules and interpretive 
methods from multiple madhahab (“schools”) in order to shape a more mod-
ern body of Islamic rules. These individuals often face great personal risk, 
and attempt to hold together tenuous alliances of groups with different po-
litical outlooks and different approaches to Islamic law. 


The report Double Jeopardy, discussing the work of groundbreaking Paki-
stani women’s rights activists, states: 


[The work] raised the questions of what is meant by “Islamic” and 
whether, in an Islamic country, women’s rights should be founded 
in religion or secular law. 


 
From the standpoint of an international human rights organiza-
tion, the provenance of women’s rights in a given state is not of para-
mount concern—so long as those rights comport with accepted in-
ternational principles of equality before the law and equal protec-
tion of the law.98 


What does it mean to write reports that often serve as the primary vehicle 
through which a Western audience comes to understand a given human 
rights issue, and claim that the provenance of religious laws means noth-
ing—when, in fact, for the people in the country, the provenance of religious 
laws means everything? I do not mean here that for people in a Muslim country, 
the fact that laws are religious means they are not open to critique. It may 
not mean anything from an emotional or spiritual point of view (though for 
the vast majority of Muslims, it does). But for those who campaign for the 
liberalization of religious laws within Muslim countries, it is not a tenable 
position to assert that the source of the laws is meaningless. The avoidance 
statement—that the organization only comments on international human 
rights law and compliance with such law—is not value-neutral. It represents a 
choice. And this choice comes with certain costs. 


International human rights law is famously devoid of enforcement mecha-
nisms, open to multiple readings, interpreted by various quasi-judicial mecha-
nisms. Thus, to say that the INGOs’ only concern is the international com-
pliance with given laws or practices is an inadequate explanation of the choice 
made by the organizations.99 HRW’s report on divorce in Pakistan, Double 
Jeopardy, notes that the Shari’a-based status of the law may matter to the local 
population,100 suggesting an utter lack of concern for the costs distributed to 
local activists by the choices made in INGO texts. The international, according 
to this report, is neutral, unperturbed by religion, and unsullied by the local 
 


                                                                                                                      
98. Double Jeopardy, supra note 2, at 38. 
99. Id. at 38–39 (“It is abuses of women’s rights by the states, no matter what the justiªcation (reli-


gious, secular or otherwise) that warrant international condemnation.”). 
100. Id. at 39 (“For women trying to obtain rights denied them by a particular state, the source of 


rights is often an important strategic issue.”). 
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battle. The local, on the other hand, might have to deal with religion as a 
strategic tool. Because INGOs are so busy pretending not to make an Islamic 
legal intervention, and because this pretense keeps them from theorizing their 
encounter, the human rights movement falters in providing real strategies 
and tools for the region. 


D. Displaces and Externalizes Reactionary Responses 


Many commentators have noted that the work of INGOs can sometimes 
incite a reactionary response from local authorities, placing local cooperative 
human rights activists at risk or limiting the opportunities for local organi-
zations to investigate particular issues.101 INGOs currently assess such risks 
more actively than is generally realized. They weight heavily the security of 
interviewees, victims, and local activists who may be harmed if a particular 
report is released, and do all that they can to minimize such risks. This is 
part of the calculus that goes into the pragmatic report planning process. In 
my view, one set of speciªc costs and risks is left out: those costs that come 
with the current approaches to Islamic law. Because INGOs refuse to acknowl-
edge that they are often, in effect, recommending the total repeal of Islamic 
law, they fail to anticipate the type of reactionary responses that may come 
from Islamic leaders, clerics, politicians, and others who both understand the 
true implications of INGO recommendations and openly challenge them, 
often times in pursuit of domestic political gain. 


This cost is very speciªc, and very important. INGOs leave local activists 
to clean up the mess they have created when they recommend, for example, 
that all aspects of Islamic criminal law be repealed in order to comply with 
international human rights law. Such a boldly secularizing recommendation, 
without a stated methodology or an eye to reform, implicates human rights 
language in an arrogant anti-Shari’a agenda. Local actors who use human rights 
language are then, in turn, painted with a similar brush. Therefore, local activ-
ists and reformers may spend much of their time responding to the charge 
that they oppose Islamic law or that they wish for the repeal of all Islamic 
 


                                                                                                                      
101. In a widely circulated letter asking the human rights community in general, and Amnesty Inter-


national in particular, to cease a campaign on behalf of female “victims” of Islamic law, the Nigerian 
BAOBAB for Women’s Rights explains that a massive letter-writing campaign led by an Amnesty Inter-
national chapter resulted in reactionary responses in a number of sensitive cases: 


[T]he Governor of Zamfara State [who had overseen the extra-legal application of a ºogging 
sentence on a woman accused of fornication] boasted of his resistance to “these letters from 
inªdels”—even to sniggering over how many letters he had received. Thus, we would like you 
to recognise that an international protest letter campaign is not necessarily the most produc-
tive way to act in every situation. On the contrary, women’s rights defenders should assess po-
tential backlash effects before devising strategies.  


BAOBAB for Women’s Rights, A Letter From BAOBAB for Women’s Human Rights, Lagos, Nigeria Regard-
ing the Case of Amina Lawal, May 2003, http://www.wluml.org/english/newsfulltxt.shtml?cmd%5B157% 
5D=x-157-18546. The organization further cautions: “[S]uch letters can put in further danger both the 
victims who are easily reachable in their home communities, and, the activists and lawyers supporting 
them (who are particularly vulnerable when they have to walk through hostile crowds on their way to 
court, for instance).” Id. 
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personal status laws. It might be the case, in particular circumstances, that 
local activists would be content to have INGOs take such positions for stra-
tegic reasons. However, the current approach closes out opportunities for strate-
gic coordination and labor-sharing between local and international groups. 


E. Dominates (Limited) Space for Debate102 


Virtually all countries in the Muslim world lack fully open space for political 
and legal debate. Restrictions on free expression throughout the region limit 
the extent to which human rights issues, which often cut to the heart of po-
litical, religious, and power struggles, can be discussed in newspapers, on televi-
sion programs, and on the Internet. Let us imagine that in a given Muslim 
country, where speech is widely repressed, the state is willing to grant twenty 
hours of “speech” on an issue central to Islamic legal interpretation and hu-
man rights law before the issue is closed off from public discussion. We might 
imagine that these twenty hours can be divided between a televised debate 
on a state-run news program, a number of editorials in state-controlled or state-
censored newspapers, and an independent radio program. Let us further imag-
ine that an INGO investigates and publishes a report on this country’s Shari’a-
based criminal law system and holds a major press conference to launch the 
report both in the capital city as well as in London. The launch is successful, 
and major Western news outlets—CNN, BBC, The New York Times, and The 
Washington Post—all carry stories on the issue covered in the report, high-
lighting testimony about brutal ºoggings, recounting eyewitness testimony 
of a stoning, and enumerating INGO allegations against the state. Further, 
suppose that the report is strategically launched so that its release coincides 
with a visit between the state’s leader and the U.S. Secretary of State. The re-
port is immaculately researched, includes an impressive array of victim tes-
timony as well as supplementary documentary research, and provides a legal 
section that articulates multiple violations of international human rights law 
ongoing in the state. The recommendations call for a repeal of all laws that 
violate international human rights law. 


 


                                                                                                                      
102. While many activists have rejected David Kennedy’s critique that human rights occupies “the 


ªeld of emancipatory possibility,” either on the ground that human rights really is not as powerful as 
Kennedy imagines, or because his critique is outdated, it is in the cost articulated here that I see Ken-
nedy’s critique coming to life, playing out in speciªc terms. Kennedy, supra note 25, at 101. For a cri-
tique of Kennedy’s position, see Hilary Charlesworth, Author! Author!: A Response to David Kennedy, 15 
Harv. Hum. Rts. J. 127 (2002); Rosenblum, supra note 14, at 15. My sense of where the critique 
touches ground is not that the human rights discourse closes out the possibility of ever engaging in any 
other emancipatory projects. My argument is that in the contemporary politics of human rights, human 
rights law and discourse have little actual meaning and consequence for individuals trying to live better 
and more meaningful lives. Rather, in particular contexts and with regard to discrete issues, the primary 
and most powerful way in which human rights law is expressed and enforced today—through the texts 
and performances of the largest INGOs—can drown out any alternative approaches. The INGOs’ per-
formance is so much bolder, brighter, and louder (by design) than anything that competing projects 
might muster that it functions in particular contexts to take up the emancipatory stage. My argument 
here is that more than other region in the world, the stage in the Middle East is already very small. 
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This report, the attention from global media, and the signiªcance of the 
attention drawn to Islamic criminal punishments during a key moment in 
diplomatic relations with the U.S. may well consume the twenty hours of 
speech available to activists in that year. The attention afforded to how the 
report is being read by a Western audience, the concern among many in the 
state that the report gives a poor impression of Islam, the government’s vit-
riolic responses to the INGO, and debate over how the state should respond 
to the report and how the report might affect aid from the West will almost 
entirely command the discursive stage. These topics all seem like they are about 
human rights. But, in fact, they are about how to negotiate the INGO text. 
It is unlikely that a brief policy paper written by a local coalition of activists 
suggesting progressive reform of Shari’a criminal penalties will garner atten-
tion in this context. The INGO report, and the advocacy performance sur-
rounding it, becomes the central human rights story of the year. In a closed 
country, controlled by a repressive government with limited tolerance for public 
dissent, the INGO has come and gone, and has used up all the space for public 
debate. 


F. The Window for Debate on Human Rights Issues Is Closed to Imagining 
Islamic Reform 


When INGOs choose not to expressly address Islamic law, or when they 
make basic errors in their articulation of Islamic legal rules, they close out 
the possibility of making pragmatic recommendations about bad applica-
tions,103 or for distinguishing between Islamic principles and modern state 
practice. 


 


                                                                                                                      
103. This touches on one of the basic fears among INGOs of entering Islamic legal discourse. The 


concern is that if an INGO objects, for example, to a stoning sentence on the grounds that the decision 
falls short of minimum Shari’a standards, or if the organization argues that the judge did not properly 
apply Shari’a-based procedural guidelines, it is implicitly approving of the punishment of stoning in 
instances where the procedural requirements are met. It is generally agreed by Islamic legal scholars that 
the proper evidentiary and fair trial threshold required for a stoning is virtually impossible to meet, and 
that most executions that are carried out under hudood laws are ºawed on procedural grounds. While an 
INGO’s concern may be a difªcult moral issue for human rights professionals to grapple with, it is worth 
considering that both AI and HRW research and comment on trial procedures and the discriminatory 
application of the death penalty despite their stated opposition to all forms of capital punishment. INGOs often 
include recommendations for improving death penalty practice, while also noting their desire for aboli-
tion of the practice. Unless the organization considers stoning to death to be a different type of legal 
violation from death by lethal injection or the electric chair, this is a difªcult argument to sustain. As 
BAOBAB for Women’s Human Rights argues, letter campaigns urging the executive branch in Nigeria 
to pardon women sentenced to stoning and ºogging in fact subvert systematic change in Northern states: 


Winning appeals in the Sharia courts, as we and others have done, establishes that convictions 
should not have been made. A pardon means that people are guilty but the state is forgiving 
them for it. It does not have the same moral and political resonance. A pardon that is perceived 
as occurring as a result of outside pressure is even less likely to convince the community of its 
rightness. If we don’t want such abuses to go on and on, then we have to convince the commu-
nity not to accept injustices even when perpetrated in the name of strongly held beliefs. 


BAOBAB for Women’s Human Rights, supra note 101.  
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More importantly, perhaps, INGOs preemptively preclude the possibility 
of creating alliances with Islamic reformists, transformative Islamic thinkers, 
and innovative jurists and scholars. As long as INGO reports betray a dis-
missive lack of respect for Islamic law, as long as they make basic errors in 
their depiction of this legal system, and as long as they treat Shari’a as a cul-
tural artifact rendered obsolete by the presence of international law, INGO 
activists are unlikely to create links with potential allies in the Islamic world. If 
INGOs seek impact in the Muslim world, and if they are genuine in their rec-
ommendations commanding reform of Shari’a laws, then reformist jurists 
may offer the only hope for such an outcome. Alliances with such individu-
als, and inclusion of their arguments in INGO texts, might make the differ-
ence between eliciting actual change and prompting reactionary replies.104 
But when INGOs refer to basic interpretation of substantive Islamic law as 
“radical” or “extremist,” when they compare Pakistan and Algeria as though 
they were federal states in a single country, it becomes even more difªcult to 
develop a meaningful reform discourse or to become creative with the legal 
tools available within Islamic law. Indeed, these approaches warp local con-
ceptions of the possibility offered by international human rights law. As 
viewed through the lens of INGO reports, the law itself appears Eurocentric, 
confrontational, patronizing, and, in many cases, irrelevant. 


INGOs thus risk building a wall between human rights work and Islamic 
legal reform. The more that INGOs rely on the moves they currently employ, 
the less likely Islamic legal reformers will be to connect with human rights 
discourse. The more INGOs ignore and misunderstand Islamic law, the less 
likely Islamic reformers will be to consider human rights advocacy a tenable 
language through which Islamic reform can move forward. 


G. Alternatively, Closes Out Radical Secular Option 


Conversely, we might imagine that certain local activists, political groups, 
and collective alliances seeking to end abuses against individuals do, in fact, 
prefer to aggressively secularize domestic law rather than pursue gradual 
internal reform. In some situations, it may be the case that local publics do 
not seek Islamic legal solutions, but rather want to explore possibilities for 
removing Islamic content from the law altogether. One might argue that the 
approaches I point to in INGO reports would be ideal for such activists. After 
all, the secularizing recommendations I have highlighted all urge states to 
immediately repeal offending legislation or to draft speciªc language in their 
constitutions. However, where secular voices do exist, or where they are de-
veloping in the region, they do not beneªt from current INGO methodolo-
gies. A radical secular project within an Islamic law context might take any 


 


                                                                                                                      
104. I make this point in the context of increasingly detailed, speciªc, practicable, and sophisticated 


INGOs’ recommendations. Compare Double Jeopardy, supra note 2, with Crime or Custom?, supra 
note 76, at 3, 4. 
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number of forms in the future. For instance, such a project may be based on 
debates within Shi’a scholarship that questions the capacity of any state to 
properly apply Islamic law,105 or may argue that human rights law must actu-
ally be read as more authoritative than Islamic law in certain circumstances, 
or might posit that Islamic law must be conªned merely to governing the 
relationship between believer and God, without the state. Whatever its sources, 
the secular option will not be advanced by ignoring the force and jurispru-
dential depth of Shari’a in many contemporary Islamic societies.106 


H. In a Zero-Sum Calculus, God Always Wins 


Current INGO approaches risk creating situations in which Muslims must 
decide to either side with human rights or to side with God. Whatever its in-
trinsic appeal, international human rights law is unlikely to be favored in 
this ultimatum.107 This has little to do with Islamic law or human rights law. 
As the primary voice of human rights, matched only by Western govern-
ments, INGOs bear a great deal of responsibility for the way arguments about 
human rights are understood in the region. By failing to articulate fully 
their views on Islamic law, and by avoiding clear and explicit statements 
about textual conºict (that is in some cases quite narrow), INGOs may cre-
ate the impression among Muslim readers that they must make a much 
starker choice than what is actually required.108 


Pragmatically speaking, creating the impression that Muslims must, for 
example, either repeal all aspects of Shari’a personal status law or comply 
with CEDAW (without articulating any alternatives or presenting any paths 
between the two) is not good for human rights. Though they may be sincerely 
interested in increasing their compliance with CEDAW, imagining better 
lives for women, or making divorce more accessible and more equitable, when 
their choice is framed as an either/or, many Muslims may believe that they 


 


                                                                                                                      
105. See, e.g., Mohsen Kadivar Home Page, http://www.kadivar.com (last visited Dec. 11, 2005). 


Mohsen Kadivar is an Iranian cleric who has initiated a controversial debate over the nature of Islamic 
government and secularism. His website presents a wealth of information on these issues. 


106. See, e.g., Salbiah Ahmad, Islam in Malaysia: Constitutional and Human Rights Perspectives, 2 Muslim 


World J. Hum. Rts. 1, 24–29 (2005) (noting that “Shari’ah as commonly understood by Muslims to 
mean the divinely ordained way of life, cannot retain that quality once it is enacted as positive legislation 
(siyasa)”). Ahmad is part of an emerging network of Muslim lawyers and activists exploring the relation-
ship between human rights, Islam, and secularism. 


107. One author observes, “[i]f there is a conºict between international human rights law and what a 
believer holds is necessary for eternal salvation, it would be both irrational and impious to accord priority 
to the law.” Michael Freeman, The Problems of Secularism in Human Rights Theory, 26 Hum. Rts. Q. 375, 


386 (2004). 
108. As one commentator notes in a different context,  


All-conquering Western modernism, with its share of arrogance and prejudice, is widely re-
jected as an identity by young Muslims. When the Italian prime minister, Silvio Berlusconi, 
said Western civilization was superior to Islamic civilization, he was seen as being blunt about 
something widely felt. Similarly, when President George W. Bush spoke of a “crusade,” Mus-
lims thought they were hearing the truth behind the circumlocutions. 


Roger Cohen, 10 Reasons Terror Meets Silence From Muslims, Int’l Herald Trib., Oct. 26, 2005, at 2. 
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have no option but to choose God’s law. Most Muslims are completely aware 
of the conºicts between the two legal regimes. This is far less controversial 
than most INGOs seem to believe. The question, instead, is how this conºict is 
articulated, and what options are offered for its resolution. INGOs are in a posi-
tion to imagine a range of choices, to provide creative recommendations drawn 
from global resources and rich international and comparative experience, and 
to bring forward bold and progressive arguments that can be marshaled or 
retooled by Muslims in particular contexts. 


IV. The Way Forward 


Judging on the basis of impact, the texts and performances of INGOs—
utilizing shaming methodology, caveat ªdelis, and the three approaches I have 
listed above—are fostering confusion and incoherence within the movement. 
In short, the INGOs are failing to appropriately engage with Islamic law. Such 
failures allow INGO professionals to shirk responsibility for the costs of 
their choices. In this Part, I recommend three possible solutions for INGOs 
to consider in shaping their work on Islamic law. I do not assume that any 
solution is inherently better. Each of the three has its clear beneªts and clear 
costs, and a ªnal decision on the most sensible course of action can only 
come through continued debate. 


A. Authenticity Matters: Do Not Engage Islamic Law 


After honestly assessing their work on the basis of the costs of the current 
encounters between INGO methodologies and Islamic law, human rights 
professionals may determine that they are unable to change the way they work. 
This may occur for a number of reasons: concern that a more complex posi-
tion may implicitly support Islamic law, a lack of internal will to challenge 
orthodox methodologies, or an institutional imperative to continue to respond 
to the demands of the Western media. Alternatively, it may be determined 
that INGOs are fatally marked by their Western origins and, thus, can never 
authentically engage with Shari’a. INGOs may agree with the position taken 
by a number of scholars, both Western and Middle Eastern, that only Mus-
lims can talk within Islamic Law and that only Muslims have the capacity to 
engage in an internal Shari’a debate.109 In this view, no matter how many 
Arabs or Iranians are hired by INGOs, the fact that they are based in the West 
and work primarily in English will prevent them from having any impact on 
what are essentially insider debates about the future of Islamic law. If they 
conclude that this is, in fact, the case, INGOs should make the choice to cease 
writing reports or carrying out advocacy on issues that relate to substantive 
Islamic law. They should instead focus on the myriad human rights viola-
tions in the Muslim world that do not relate to Shari’a. 
 


                                                                                                                      
109. For this type of argument, see Heiner Bielefeldt, Muslim Voices in the Human Rights Debate, 17 


Hum. Rts. Q. 587, 615–16 (1995). 
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As a complementary strategy, INGOs should use their connections with 
global media, powerful decision makers, and donors, and all other available 
resources, to support local activists and reformers who they believe can have 
an impact by engaging in internal Islamic legal debate. Such “insiders” would 
beneªt from indirect intellectual support. For example, INGOs can offer re-
formist activists from the region access to libraries in Western universities, 
opportunities to interact with other Muslim scholars developing reform strate-
gies, or simply direct ªnancial and technical assistance. By ending their cur-
rent muddled engagement, INGOs would bolster their credibility in the Mus-
lim world and would channel all of their resources to violations where their 
interventions have impact and results. 


B. Openly Challenge Islamic Law on Human Rights Grounds 


INGOs may decide that the conºicts between Islamic law and human rights 
are simply too great to bridge through newly theorized methodologies or alter-
nate approaches to engagement. It may be the case that what seems to be lurk-
ing in human rights texts, which is today largely hidden from view, is, in 
fact, the deep belief on the part of INGOs that Islamic law cannot be reformed. 
Perhaps human rights professionals, many of whom have spent years travel-
ing to various countries in the Middle East, interviewing hundreds of vic-
tims of ºogging, domestic violence, unfair trials, blasphemy charges, restricted 
speech, and limited freedom of religious expression, have in fact come to the 
conclusion that as long as any aspect of Shari’a has power anywhere outside 
of the private sphere of personal belief, it is a threat to human rights. 


If this is the case, other approaches will seem inadequate. If they choose this 
path, INGOs should no longer be concerned about clashing civilizations or 
echoing the Bush administration. They should instead be open about their 
apparent conviction that international human rights law takes precedence 
over Islamic law as a means of ordering modern society. Here, INGOs should 
develop human rights arguments that directly challenge the application of Is-
lamic law, explicitly advocate secular solutions, and support those in Muslim 
countries who might share their beliefs. If the numerous INGO texts cited 
in this Article are correct in their claim that many Muslims are appalled by 
the application of Shari’a but are afraid to express this view, then this approach 
might ultimately prove successful. This approach might serve to embolden 
local secular activists and might fashion a new and honest human rights 
methodology that no longer tiptoes around Shari’a, but openly claims that 
human rights law and religious law cannot successfully co-exist. 


C. Develop Innovative Approaches to Islamic Law 


This solution is the reverse of the authenticity strategy, acknowledging 
that international human rights activism, by deªnition, subverts the claim that 
only nationals of a particular state, or believers of a certain faith, have the 
authority to comment on human suffering within their communities. Instead of 
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accepting their current lack of expertise as an inherent and unchangeable char-
acteristic, INGOs may choose—as they have done in other substantive ªelds 
like international humanitarian law, HIV/AIDS and human rights, and les-
bian, gay and transgender rights—to broaden their methodology, deepen their 
expertise, develop new research techniques, or enter ªelds that were previ-
ously considered ill-suited to human rights work. In this vein, all human rights 
activists (whether based in Tunis or New York) already make constant inter-
ventions into ªelds, discourses, and battles that are not their own, thus opening 
up the notion of authenticity to multiple sites of power, research, and inºuence. 
This approach assumes that being a Muslim is not inherently different from 
being a Catholic110 or a Jamaican,111 and that human rights professionals are 
well-equipped to make transformative recommendations or take sides in con-
tested and divisive political and religious legal debates. 


If they were to choose this option, INGOs would have to shift their cur-
rent methodology. Shaming would likely give way to more subtle interventions. 
Organizations could, for example, choose to hire Shari’a experts, develop a 
permanent presence in the Middle East, devote large parts of reports to dis-
cussing the rules and debates that animate a particular Islamic legal strug-
gle, and craft recommendations based largely on Islamic legal reform ap-
proaches. Due to the very restricted space for Islamic legal debate in many 
countries in the region, INGOs could create openings for bold and creative 
thinking on Islamic law tying together various parts of the world, from Cairo to 
New York, and from Brussels to Baghdad. INGOs could also marshal their 
signiªcant resources (intellectual, ªnancial, and political) to create alliances 
and networks among activists, Islamic legal scholars, judges, and lawyers work-
ing in different ways on similar issues. This approach would take a signiªcant 
up-front investment of time and resources: INGOs would have to trust that 
the force of their arguments, the depth and breadth of their alliances, and 
the strength of their interpretation could overcome their perceived “West-
ern” identity. In deepening their Islamic legal expertise, and creating stronger 
links in the region, INGOs might begin to rely less on Western media cov-
erage or political pressure and imagine new forms of enforcement and new 
ways of measuring impact. Rather than eliciting outrage and shock by using 
graphic descriptions of stoning or amputation, INGOs could utilize human 
rights law to incubate new legal strategies for appealing such sentences, re-
interpreting textual bases for their enforcement, or creating networks of lawyers 
with powerful skills, dedicated to ensuring that such sentences are not applied. 


 


                                                                                                                      
110. See generally Decisions Denied, supra note 31. 
111. See generally Human Rights Watch, Hated to Death: Homophobia, Violence and Ja-


maica’s HIV/AIDS Epidemic (2004). 
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Abstract
Suicide attacks are a recurrent feature of many conflicts. Whereas warfare heroism
and martyrdom are allowed in certain circumstances in times of war, a suicide
bomber might be committing at least five crimes according to Islamic law, namely
killing civilians, mutilating their bodies, violating the trust of enemy soldiers and
civilians, committing suicide and destroying civilian objects or properties. The author
examines such attacks from an Islamic jus in bello perspective.


One of the most disturbing developments in the history of warfare under Islamic
law and international humanitarian law is the phenomenon of suicide attacks.
These operations are carried out in many conflicts around the world, and have
become a prominent feature in the present Iraq war1 as well in the occupied
Palestinian territories2 and Afghanistan. In this article we shall focus on their use
by Muslims from the perspective of Islamic jus in bello (rules governing the
conduct of war). Historically, the first organized suicide attacks in Islam were
carried out by the Nizari Isma‘ili, a Shiite community.3 It was Hasan-e Sabbah
who initiated an open revolt against the Seljuq emirs (Arabic amı̄r –
‘‘commander’’, or ‘‘prince’’) and laid down the foundations of an independent
Nizari Isma‘ili state based on their fortress of Almut. The Seljuq vizir, Nizam al-
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Mufti Abdur Rasheed and Habib-ur-Rahman in providing some material. The author alone is
responsible for the views expressed and any radical simplification. The quotations from the Qur’an in
this article are taken from the English translation by M. Marmaduke Pickthall, The Meaning of the
Glorious Qur’an: Text and Explanatory Translation, Begum Aisha Bawany, Karachi, n.d.
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Mulk, who was assassinated on 12 Ramadan AH 485 (16 October 1092), is thought
to have been the first prominent victim of the Nizari devotees (fida’is).4


There are many questions that need to be answered in this discussion. For
instance, what is the position of Islamic law vis-à-vis suicide attacks? Are they
martyrdom or perfidious acts? Are there circumstances in which such attacks are
allowed? Can the heroism of the companions of the Prophet (PBUH) and Imam
Husain on battlefields be considered as equivalent to suicide attacks? Who can
carry out such attacks and against whom can they be carried out? Can women,
children and civilians be the target of such attacks? These and other relevant
questions that we have attempted to answer are complex rather than simple.


Rulings of some Muslim scholars regarding suicide attacks


On 18 April 1983, the Lebanese Shiite organization Islamic Jihad (the precursor of
Hezbollah5 – the Party of God) carried out suicide attacks on the US embassy in
West Beirut, killing sixty-three staff members. On 23 October the same year the


1 Up-to-date statistics are hard to come by in Iraq, but a report in the Boston Globe of 10 June 2005
quoted statements by US Defence Department officials (who asked to remain anonymous) that over 50
per cent of the seventy insurgency attacks a day (on average) were carried out by suicide bombers.
Casualty levels fluctuate wildly, but average around twelve deaths per suicide attack. The majority of
suicide attacks originate from Al Qaeda, and are carried out by zealous recruits from all over the Muslim
world who are flooding into Iraq. Other organizations that have also carried out suicide attacks are the
Salafi-jihadi umbrella group Jaish Ansar al-Sunnah (JAS) and the Shia cleric Moqtada al-Sadr’s Mahdi
Army. See A. B. Atwan, The Secret History of Al-Qa‘ida, Saqi Books, London, 2006, p. 100.


2 In Palestine most resistance organizations now have a suicide wing. The most active since the outbreak
of the second intifada have been Hamas, the Al-Aqsa Martyrs’ Brigade (part of Fatah) and the
Palestinian Islamic Jihad (PIJ). See Christoph Reuter, My Life is a Weapon: A Modern History of Suicide
Bombing, trans. from German by Helena Ragg-Kirkby, Princeton University Press, Princeton N.J. and
Oxford, 2004, repr. Manas Publications, Delhi, 2005, pp. 79–114.


3 After the death of the sixth imam, Ja‘far al-Sadiq, in AH 148, the majority of Shia acknowledged Imam
Musa Kazim as their seventh imam, whereas the minority upheld the claims of his elder brother Isma‘il.
After the foundation of the Fatimid state in Tunisia by ‘Ubayd-Allah al-Mahdi (AH 297–322/AD 909–34),
his descendant al-Mu‘iz li-Din Allah (AH 341–65/ AD 953–75) established the Fatimid Caliphate in
Egypt. Al-Mustansir, who was the eighth Fatimid caliph, died in AH 487, and one of his sons, al-Musta‘li,
became the ninth Fatimid caliph and was the imam of the western Isma‘ilis, whereas his other son Nizar
was the imam of the Nizaris or eastern Isma‘ilis. Both types of Isma‘ilis are found in India and Pakistan:
the eastern Isma‘ilis are the followers of the present Aga Khan, and the western Isma‘ilis are popularly
called Bohoras. The eastern Isma‘ilis are also found in east Africa, central Asia, Persia, Syria and China.
See Adv.-General v. Muhammad Husen Huseni (Aga Khan case), (1886) 12 Bom. HCR 323, at 504–49;
see also Asaf A. Fyzee, Outlines of Muhammadan Law, Oxford University Press, New Delhi, 1974, 2nd
imp. 1999, pp. 39–43.


4 See Farouk Mitha, Al-Ghazali and the Isma ilis: A Debate on Reason and Authority in Medieval Islam,
Isma‘ili Heritage Series, London, 2001, Vol. 5, p. 23. See also Farhad Daftari), ‘‘Hasan-i-Sabah and the
origins of the Nizari movement’’, in Daftari (ed.), Medieval Isma‘ili History and Thought, Cambridge
University Press, Cambridge, 1998, p. 193; and Bernard Lewis, The Assassins, A Radical Sect in Islam,
Weidenfeld and Nicolson, London, 1967.


5 It has rightly been pointed out by Donald Neff that, without anticipating it, and certainly without
wanting it, the policy of Israel in Lebanon ‘‘created … its own worst enemies’’ – the Hezbollah and (later
and only indirectly) Hamas movements. See www.wrmea.com/archives/november02/0211020.html (last
visited 17 December 2007).
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headquarters of the US and French forces in Beirut were attacked by suicide
bombers, resulting in the death of 298 military men and women. According to
Sa ad-Ghorayeb, these suicide attacks took place because Khomeini, the supreme
Shiite leader or marja‘a,6 authorized them. The ‘‘martyrs’’, as he termed them, at
the US Marines compound ‘‘saw nothing before them but God, and they defeated
Israel and America for God. It was the Imam of the Nation [Khomeini] who
showed them this path and instilled this spirit in them.’’7


The leading figure among the Lebanese Shiite community, Sayyid
Muhammad Hussayn Fadlallah, initially denied that he supported these attacks,8


but eventually gave them his endorsement. He stated,


Sometimes you may find some situations where you have to take risks. When
reality requires a shock, delivered with violence, so you can call upon all those
things buried within, and expand all the horizons around you – as, for example, in
the self-martyrdom operations, which some called suicide operations.


Fadlallah described the attacks as the ‘‘answer of the weak and oppressed
to the powerful aggressors’’.9 He argued that in the absence of any other
alternative, unconventional methods became admissible, and perhaps even
necessary:


If an oppressed people does not have the means to confront the United States
and Israel with the weapons in which they are superior, then they possess
unfamiliar weapons … Oppression makes the oppressed discover new
weapons and new strength every day … They must thus fight with special
means of their own. [We] recognize the right of nations to use every
unconventional method to fight these aggressor nations, and do not regard
what oppressed Muslims of the world do with primitive and unconventional
means to confront aggressor powers as terrorism. We view this as religiously
lawful warfare against the world’s imperialist and domineering powers.10


For Fadlallah there is no difference between setting out for battle knowing
you will die after killing ten of the enemy, and setting out to the field to kill ten
and knowing you will die while killing them.11 Without suicide bombers/


6 Individual Shiites are bound to accept a marja a’s opinion in fiqh (Muslim jurisprudence) matters
without any dissent.


7 Sa‘ad-Ghorayeb, Amal, Hizbu’llah: Politics and Religion, Pluto Press, London, 2002, p. 67; Martin
Kramer, ‘‘Sacrifice and ‘‘self-martyrdom’’ in Shiite Lebanon’’, Terrorism and Political Violence, Vol. 3 (3)
(1991), pp. 30–40. See the revised version in Martin Kramer, Arab Awakening and Islamic Revival,
Transaction Publishers, New Brunswick, 1996, pp. 231–43.


8 See Ghorayeb, above note 7, p. 6.
9 Judith Palmer Harik, Hezbollah: The Changing Force of Terrorism, I. B. Tauris, London and New York,


2004, pp. 65, 70.
10 See Martin Kramer, ‘‘The moral logic of Hizballah’’, in Walter Reich (ed.), Origins of Terrorism:


Psychologies, Ideologies, Theologies, States of Mind, Cambridge University Press, Cambridge, 1990, pp.
131–57, available at http://www.geocities.com/martinkramerorg/MoralLogic.htm (last visited 17
December 2007).


11 Martin Kramer, ‘‘The oracle of Hizbu’llah’’, available at http://www.geocities.com/martinkramerorg/
Oracle2.htm (last visited 17 December 2007).
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martyrdom operations in Lebanon, ‘‘we wouldn’t have been able to win’’, he
asserted in 2000, ‘‘but we don’t need them any more’’.


On 25 February 1994 Dr Baruch Goldstein, a Jewish settler, massacred 29
Muslim worshippers during fajr (dawn) congregational prayer in a Hebron
mosque. In response, the Islamic resistance movement Hamas introduced suicide
attacks into its conflict with Israel and started to strike at Israel’s heartland. The
suicide attack on 13 April 1994 at the central bus station in Hadera was probably
the first such attack by Hamas. Another took place on 25 February 1996 on bus no.
18 in Jerusalem.12 Other Palestinian groups followed suit. Ramadhan Shellah, a
leader of Islamic Jihad in the Occupied Territories, acknowledged that the tactic
had been taken over from the Lebanese Hezbollah. In an interview given to Al-
Hayat newspaper on 7 January 2003 he was asked whether the organization had
borrowed the idea of ‘‘martyrdom operations’’ from Hezbollah. ‘‘Of course’’, he
said.13


In his interview, placed on his organization’s website,14 Fadlallah strongly
supported the use of such attacks by Palestinian groups. He explained,


[W]e know that the mujahidin are not targeting the civilians but the occupier
in occupied Palestine. In addition, we don’t consider the settlers who occupy
the Zionist settlements civilians, but they are an extension of occupation and
they are not less aggressive and barbaric than the Zionist soldier. At the same
time that we confirm the legitimacy of these operations, we regard them
among the most prominent evidence of jihad in Allah’s way, and we consider
any criticism, whether intentional or not, against this type of operation
represents an offence against the confrontation movement led by the
Palestinian people, including all parties, against the Israeli occupation.


On the other hand, he was one of the first high-ranking Shia scholars
publicly to condemn the attacks on the United States of 11 September 2001,
probably the most horrific example of suicide attacks. As we shall see later, the
weakness of Fadlallah’s arguments is that he does not distinguish between suicide
attacks by combatants (not pretending to be civilians) of either side during an
ongoing war, and those against military objectives or civilians and civilian objects
by persons pretending to be civilians.


The then Chief Mufti of Saudi Arabia, Sheikh ‘Abd al-‘Aziz ibn Baz,
condemned suicide attacks, arguing that they might be regarded as self-murder
and therefore be unlawful. He asserted that ‘‘such attacks are not part of the jihad,
and I fear that they are just suicides plain and simple. Although the Qur’an allows,
indeed demands, that the enemy be killed, this has to happen in such a way that it
does not run contrary to the religious laws’’.15 Sheikh Yusuf al-Qaradawi, one of


12 This coincided with the date of Baruch Goldstein’s attack two years before on the Hebron mosque.
13 See ‘‘An interview with Secretary General of Islamic Jihad’’, Al-Hayat, 7 January 2003, p. 10. Shellah


asserted that the act was an inspirational one for Islamic Jihad.
14 See http://english.bayynat.org.lb/islamicinsights/index.htm (last visited 17 December 2007).
15 Ash-Sharq Al-Awsat, London, 21 April 2001; Shaul Mishal and Avraham Sela, The Palestinian Hamas:


Vision, Violence and Coexistence, Columbia University Press, New York, 2000, p. 109.
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the leaders of the Muslim Brotherhood, not only rebutted the fatwa of ibn Baz but
also justified such attacks and called them ‘‘martyrdom operations’’, as follows:


These operations are the supreme form of jihad for the sake of Allah, and a
type of terrorism that is allowed by Shari‘ah … the term ‘‘suicide operations’’
is an incorrect and misleading term, because these are heroic operations of
martyrdom, and have nothing to do with suicide … While someone who
commits suicide has lost hope for himself and with the spirit of Allah, the
mujahid is full of hope with regard to Allah’s spirit and mercy. He fights his
enemy and the enemy of Allah with this new weapon, which destiny has put in
the hands of the weak, so that they would fight against the evil of the strong
and arrogant.16


Sheik Qaradawi also justified such operations when the targets were
civilians, reasoning that


The Israeli society is militaristic in nature. Both men and women serve in the
army and can be drafted at any moment. On the other hand, if a child or an
elderly person is killed in such an operation, he is not killed on purpose, but
by mistake, and as a result of military necessity. Necessity justifies the
forbidden.17


He declared that ‘‘if everyone who defends his land, and dies defending
his sacred symbols is considered a terrorist, then I wish to be at the forefront of
terrorists’’.18 The Sheik, however, condemned the September 11 attacks against the
United States.19 He distinguished between the suicide operations in Israeli-
occupied territory and the September 11 attacks by stating that in the former the
bomber is defending his land, which is a legitimate purpose, whereas in the latter
the suicide bombers ‘‘travelled from their home countries to attack a place with
whom they had no problem’’.20 Surprisingly, he claims that scholars from around
the world have agreed that the ‘‘martyrdom operations’’ carried out by the
Palestinians are justified.21 He continuously supports those operations.22


Other Sunni Muslim scholars of importance in this discussion are Sheik
Tantawi, Grand Imam of al-Azhar in Egypt, and Ali Guma‘a, the current mufti of
Egypt, who tried to draw a distinction between military and civilians with regard


16 See Yusuf al-Qardawi, ‘‘Shari‘yia al-‘Amaliyat al-Istishhadiya fi Filastin al-Muhtalla’’ [The legality of
martyrdom operations in the Occupied Palestine], al-Islah, Vol. 375 (15–18 August 1997), p. 44; available at:
http://www.memri.org/bin/articles.cgi?Page5archives&Area5ia&ID5IA5301 (last visited 17 December
2007). Ibn Baz was severely criticized by Palestinian clerics and politicians, such as Sheikh Muhammad
Isma‘il al-Jamal, Sheikh al-Bitawi and Dr ‘Abdulaziz al-Rantisi. See Reuter, above note 2, p. 123.


17 Ibid.
18 Ibid.
19 See http://www.qaradawi.net/site/topics/index.asp?cu_no52&temp_type544 (last visited 17 December


2007).
20 Ibid.
21 Ibid.
22 As recently as 28 March 2007, he urged the Palestinians to continue carrying out ‘‘martyrdom


operations’’; see http://www.qaradawi.net/site/topics/index.asp?cu_no52&temp_type544 (last visited
17 December 2007).
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to ‘‘suicide operations’’.23 However, Sheikh Tantawi has been rather inconsistent:
after initially issuing a fatwa supporting such attacks,24 he changed his views
several times and has recently said that there is no Islamic basis for martyrdom
operations.25 During a conference arranged by Al-Azhar University he severely
criticized Sheikh Qaradawi (who was also present there) for his fatwa on suicide
attacks that kill civilians.26 Scholars at the al-Azhar Centre for Islamic Research
have published their own ruling in support of suicide bombings.27 They were
clearer than the Grand Imam on the subject.


Other notable Sunni ulama (the learned of Islam) who endorse the views
of Sheikh Qaradawi are Suleiman ibn Nasser al-‘Ulwan,28 Salman ibn Fahd al-
‘Awdah,29 Nasser ibn Hamd Al-Fahd30 and ‘Ajeel al-Nashami.31 The first three are
Saudis, while the fourth is from Kuwait. Some of the Saudi ulama have retracted


23 See Special Dispatch No. 580, 1 October 2003, available at http://www.memri.org/ (last visited 17
December 2007). In his interview he supported suicide attacks by bombers in Palestine, Afghanistan and
Iraq. He considers these attacks to be legal because the idea is to liberate the said countries from the
enemy. See ‘‘Mufti Masr: al-‘Amaliyat fi Al-Iraq wa Filasteen wa Afghanistan Muqawama wa laisat
Irhaban’’ [Egyptian mufti: Operations in Iraq, Palestine and Afghanistan are resistance and not
terrorism], Al-Sharq al-Awsath, 26 April 2006.


24 See ‘‘Leading Egyptian government cleric calls ‘‘martyrdom attacks that strike horror into the hearts of
the enemies of Allah’’’’, Special Dispatch No. 363, 7 April 2002, available at http://www.memri.org/ (last
visited 17 December 2007).


25 ‘‘Cleric condemns suicide attacks’’, BBC, 11 July 2003, available at www.bbc.com (last visited 17
December 2007).


26 See ‘‘Al-Tantawi laqqana Al-Qardawi darsan fi al-fatwa’’ [Tantawi gave a lesson to Qardawi regarding
his fatwa], Al-Sharq al-Awsath, 17 April 2002. Tantawi asserted that the bombers are allowed to target
Israeli army soldiers, but that it is not permissible to target civilians (ibid.). However, as we shall prove
below, even the first type of attacks are not allowed under the Islamic jus in bello. When a bomber
disguises him or herself whether s/he targets soldiers or civilians, a perfidious act, which is strictly
prohibited in war under Islamic law, is committed. But if a soldier who does not disguise her- or himself
commits a suicide attack to kill and maim many enemy soldiers, his or her act would be warfare
heroism. The latter act is not prohibited in Islamic law. Sheikh Tantawi has blurred the distinction
between these two types. i.e., perfidy and warfare heroism.


27 www.memri.org/bin/articles.cgi?Page5archives&Area5ia&ID5IA5301 (last visited 17 December 2007);
see http://www.mediareviewnet.com/default.htm (last visited 17 December 2007).


28 In an interview with a Kuwaiti-based magazine he described suicide attacks carried out by the
Palestinians as ‘‘the best cure’’ and opined that no peace treaty is allowed with the Jews. See ‘‘Al-
‘Amaliyat al-Istishhadyia Khair ‘Ilaj’’ [Martyrdom operations are the best cure], al-Mujtama‘a, No.
1422, 17 October 2000, p. 59.


29 See his ‘‘Al-Irhab wa al-‘Amaliyat al-Istishhadiyya’’ [Terrorism and the martyrdom operations], al-D‘awah,
No. 1838, 18 April 2002, p. 39. He gives examples of heroism in warfare to prove that the suicide operations
carried out by the Palestinians are justified. But, as we shall see later, the analogy is wrong.


30 His justification is based on the principle of reciprocity (Qur’an 2:194 and 16:126), or rather his
understanding of it. However, he forgets 16:127, which is what the Prophet (PBUH) himself followed.
He also justified attacks with weapons of mass destruction (WMDs) on infidels. See his Kuffar par ‘Aam
Tabahi Musalath karne ki Shar‘i Haisiat, trans. Hafiz ‘Aamar Siddiqui as Justification of Attacking Infidels
with WMDs, Dar-ul-Esha‘at, Lahore, 2005, pp. 23–4. The Saudi authorities arrested him, but he was
released in November 2003. He openly admitted that he had made mistakes in some of his previous
fatwas. It is not clear which fatwa(s) he meant. He has not interacted with the media since then.


31 He expressed his views in an interview with the Al-Rabitha magazine of the Organization of the Islamic
Conference (OIC). See ‘‘La Ba’sa bi Ikhtiyar Tariqat al-Mout fi Halatin Wahidah’’ [No problem in choosing
to die in one situation], Al-Rabithah, No. 453, October, 2002, pp. 12–13. He, too, gives many examples of
warfare heroism in Islam to prove that Palestinian suicide attacks are justified. The timing of both the above
remarks is noticeable. Sheikh Salman’s article was published on 18 April, the date of the suicide attack on the
US embassy in Beirut. Dr ‘Ajeel’s interview was published in the October issue of Al-Rabitha, the month
when the headquarters of US and French forces were attacked by suicide bombers.
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their earlier opinions in favour of suicide attacks. The latest Sunni scholar from
the Middle East who, like Qaradawi, justifies suicide attacks by Palestinians against
Israeli civilians is Faisal Maulawi from Lebanon. He gives more or less the same
arguments as Qaradawi in support of his views;32 a new argument he is using is his
misinterpretation of the principle of reciprocity mentioned in the Qur’an 16:126.
Sheikh Nasser al-Fahd has resorted to this principle to justify suicide attacks,
including those of 11 September against the United States. Lieutenant-Colonel
Jonathan Halevi – a researcher on the Middle East and radical Islam and an adviser
on Arab affairs in the Israeli Foreign Minister’s office – alleges that there are
sixteen Muslim clerics from the Middle East who support suicide attacks in one
way or another.33


Thorough research into the legal history of suicide attacks is conducted by
Bernard Freamon.34 He argues that Shia ulama, reinterpreting the martyrdom of
Husayn as extreme self-sacrifice, have revived his example in a way that eventually
led to self-annihilatory violent behaviour (suicide attacks). In his opinion this has
fundamentally altered the Shia conception of the religious law of martyrdom.
Asserting that the new discourse was led by Imam Khomeini and Syed Hussain
Fadlallah,35 he points out that this ‘‘transformation of religious doctrine,
championed by the Shia ulama and emulated first by Hizbu’llah, then by the
Palestinians and later by Al Qaeda, resulted in the appearance of a new norm of
jihadist battlefield behaviour – self-annihilation – a norm that is now accepted as a
valid discharge of religious obligation under the law of military jihad by a great
many Muslim jurists, Sunni and Shia’’.36 His conclusion is swift. He remarks that
‘‘even though the logic of the new theology may be flawed, it is still undeniable
that it has fundamentally altered the law of jihad in the entire Muslim world. What
we now have is a new fiqh of the law of the military jihad’’.37 It is unfortunate that
the author, in reaching his conclusion, does not analyse the arguments of the
literalist clerics mentioned above, and surprising that he calls the rulings of these
clerics – who jumped on the bandwagon to issue their fatwas – ‘‘a new fiqh’’ of the
military jihad.


32 He has issued three fatwas on ‘‘martyrdom operations’’. The first was serial no. 105, the second was no.
279 and the third was no. 593, issued on 18 March 2003. See his website http://www.mawlawi.net/
Fatwa.asp?fid5105&mask5 20% (last visited 17 December 2007).


33 See Jonathan Halevi, ‘‘Al Qaida’s intellectual legacy: New radical Islamic thinking justifying the genocide
of infidels’’, Jerusalem Center for Public Affairs, available at http://www.jcpa.org/jl/vp508.htm (last
visited 17 December 2007). This report is translated into Arabic, copied and displayed by
www.aafaq.org. However, the motives of both websites (www.jcpa.org as well as www.aafaq.org) are
dubious. For example, the original report does not give authentic information, is selective in choosing
clerics who take a stand on the topic, and does not mention the original fatwas issued by them; it lists
scholars who are not mentioned by the jihadis and omits more radical militants such as Ayman Al
Zawahiri or clerics such as Faisal Mawlavi and many others.


34 Bernard K. Freamon, ‘‘Martyrdom, suicide, and the Islamic law of war: a short legal history’’, Fordham
International Law Journal, Vol. 27, 2003, p. 299.


35 Ibid., pp. 317–53.
36 Ibid., p. 306.
37 Ibid., p. 368.
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In Pakistan it has been very rare for ulama to write or give rulings about
suicide attacks carried out by either the Palestinians or other global jihadists.
Suicide bombings, for which extremists on both sides have been blaming each
other, have been used to target innocent Sunni as well as Shia worshippers. In this
connection Mufti Muneeb-ur-Raham, a leading Barelvi scholar and chairman of
the Central Moon Sighting Committee, has written a fatwa regarding the
prohibition of ‘‘unjustified homicide’’ in such attacks38 and stating that suicide
attacks [carried out in Pakistan] are strictly forbidden.39 The fatwa is endorsed by
fifty-eight other ulama of different backgrounds.40 However, it mentions that it is
specific to the Pakistani context41 and that the situation in occupied territories,
such as Kashmir and Palestine, is different. The fatwa seems to allow, albeit
implicitly, suicide attacks in Kashmir and Palestine.42


According to another mufti in Pakistan, Muhammad Isma‘il, the targeting
of civilians in suicide attacks is not allowed, but suicide attacks as such are allowed
during an ongoing war.43 On 17 April 2007 a convention in Peshawar attended by
more than 2,000 ulama issued a ruling regarding suicide attacks. They regarded
such attacks as strictly illegal; however, they did not give legal arguments in
support of their view.44 These ulama were mainstream religious clerics
representing some 1,000 seminaries.45 The declaration does not give any detail.
All these rulings, however, ignore the most necessary distinction between acts of
perfidy and heroism in warfare, including suicide attacks.


The main points, explicit or presumed, of the opinions of the scholars
considered above can be summarized as follows:


N authorization of suicide attacks in specific contexts, in particular by Palestinians in
the Occupied Territories (Sheikh Fadlallah, Sheikh Qaradawi, and others);


N acceptance of killing and maiming civilians, and even women, children and the
elderly, in militaristic societies such as Israel (Sheik Qaradawi);46


38 See Mufti Muneeb-ur-Rahman, Qatl-i-Na Haq ka hukm [Rule for unjustified homicide], n.d. Although
the fatwa itself is undated, some of the muftis who signed it have put dates as well, ranging from
December 2004 to March 2005. It was circulated in the press on 18 May 2005.


39 Ibid., p. 3.
40 There are four ulama from outside Pakistan. All the ulama have duly signed and stamped the fatwa.
41 The fatwa is designed to dispel the impression that such attacks are carried out by religious extremists


who brainwash, instigate or encourage students in their seminaries. The most notable absentee is Mufti
Taqi Usmani, who did not sign the fatwa despite the best efforts by the government. He is reported to
have seen it in the global perspective instead of solely in the context of Pakistan. See http://
www.dailytimes.com.pk/default.asp?page5story_3-7-2004_pg7_25 (last visited 17 December 2007).


42 The fatwa mentions that it had not been a crime to fight occupying forces to liberate one’s country, but
without giving any details. Ibid., p. 3.


43 See his Hawa ki Nam [In the name of Hawa], Jami‘a Islamia, Rawalpindi, 2005, p. 409. The book is
based on the rulings issued by the author, who avoids specifically mentioning whether he justifies such
attacks in Palestine or elsewhere.


44 See ‘‘Ulama convention opposes ‘‘Sharia by force’’’’, Dawn, 18 April, 2007, p. 1.
45 The convention was organized by the Jami‘at-i- Ulama-i-Islam, Fazal ur Rahman group. The Maulana


(religious scholar) himself was the leader of the opposition in the Pakistan National Assembly at that time.
46 Qaradawi allows the killing of Israeli women directly and the killing of elderly and children collaterally


under the doctrine of necessity.
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N acceptance of the fact that the attackers pretend to be civilians when carrying
out the bombings;


N acceptance of the killing of the victims of such attacks by blowing them up (since
Islam does not allow even the mere killing of civilians in war, their killing by
blowing them up is therefore strictly prohibited, as we shall explain below.
Mutilation of dead bodies is strictly prohibited in Islam (see below) – the
mutilation of living people is also strictly prohibited);


N acceptance of the destruction of civilian objects and property;
N equation of such suicide bombings with heroism in warfare.


These are some of the points analysed below from the perspective of
Islamic jus in bello.


Evaluation under Islamic jus in bello


One of the basic principles of Islamic law is that, just as the goal must be
legitimate, so too must be the means through which that goal is reached. For this
reason Islam not only encourages Muslims to defend their faith, but also tells them
how war should be waged. A distinction is made between suicide attacks during a
war that are carried out by soldiers not pretending to be civilians, and those
carried out by civilians. No one can call for the killing of civilians, women,
children and the elderly, or for the kidnapping and killing of persons who have no
relation to a specific incident, a jihad.


The prohibition of suicide in Islam


Suicide is strictly illegal in Islam. The Prophet (PBUH) is reported to have said,
‘‘None amongst you should make a request for death, and do not call for it before
it comes, for when any of you dies, he ceases [to do good] deeds and the life of the
believer is not prolonged but for goodness.’’47 Suicide in Islamic law is intentional
self-murder by the believer. There is a hadith qudsi – a statement of the Prophet
(PBUH) ascribed to God himself – in which he says that a wounded man takes his
own life. God then says, ‘‘My servant anticipated my action by taking his soul (life)
in his own hand; therefore, he will not be admitted to paradise’’.48 In another
saying of the Prophet (PBUH), he has given a stern warning to a person
committing suicide, stating that the wrongdoer would be repeating the suicidal act
endlessly in hell and would reside in hell for ever.49 Any person carrying out a
suicide attack should not forget that Allah has entrusted him with life and that it is
not his personal possession to destroy as he pleases.


47 Muslim Ibn Al-Hajjaj, Saheeh Muslim, Dar Ehya Al-Turath Al- Arabi, 1955, Vol. 4, p. 2065, hadith no.
2682.


48 Isma eel Al-Bukhari, Saheeh Bukhari, Dar Sahnun, Istanbul, 1992, Vol. 3, p. 32.
49 Ibid., Vol. 3, p. 212.
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Martyrdom


Imam Muhammad ibn al-Hasan al-Shaybani – known as the father of Islamic
international law – has articulated the concept of allowed suicide attacks in war in
his magnum opus treatise as follows:


It is permissible for a person to plunge into a group of enemy forces, or to
attack them in cases where he hopes that he will be saved in the end, or – if
there is no such hope – in cases where he will inflict damage on the enemy,
and demoralize them, or will encourage his own combatants, or due to an
extraordinary power he might feel.50


A closer look at this ruling reveals that three conditions must be met for
such an operation to be legitimate:


(1) there must be an ongoing, active war between the Muslims and their adversaries;
(2) the attacker might not die in the attack; and
(3) if he does die, his death must be caused by the enemy.


If he is killed, he will be a shaheed (martyr) in every sense of the word.
Such was the action taken by Bar’a ibn Malik – the companion of the Prophet
(PBUH) – in the riddah (‘‘apostasy’’) wars. Similarly, Sheikh ibn Taymiyyah has
stated that according to the four leading jurists of the Sunni schools of fiqh, it is
allowed for a Muslim soldier to penetrate the enemy’s lines even if he knows he
will definitely be killed, provided that would be advantageous for the Muslim
army.51 Maliki jurists – Al-Qasam ibn Muhammad, ibn al-Majshoon and Ibn
Kuwaiz – also allow such attacks.52 These are incidents of warfare heroism that are
allowed and encouraged in Islam, but they are not suicide attacks carried out by
soldiers pretending to be civilians. The scholars surveyed above appear to have
ignored this distinction. Even in the very exhaustive book by Shaybani, no
reference can be found to suicide attacks carried out by civilians.


It is important at this point to note that the martyrdom of Imam Husayn
cannot be termed a suicide attack. Some authors say that he knew he would be
killed but still opted to die.53 He died a martyr as he fought valiantly against the
army of the Ummayid governor. It was not a suicide operation. Fighting and
embracing martyrdom is different than feigning to be civilian, cheating innocent
civilians and killing them ruthlessly.


50 M. Ibn Al-Hasan Al-Shaybani, Syar Al-Kabir, quoted in a commentary by Sarakhasi, Dar al-kutub
Elmiya, Beirut, 1997, Vol. 4, p. 250. Shaybani’s original book is not available; the text is found only with


Sarkhasi’s commentary.
51 Ibn Taymiyah, Majmu‘a Fatawa Sheikh al-Islam, Dar Aalam Al-Kutub, Ryadh, Vol. 25, p. 540.
52 See Muhammad Tahir ibn ‘Ashoor, Al-Tahreer wa al-Tanweer, Dar Sahnun, Tunisia, Vol. 1, p. 215.
53 See ‘Ali Shari ati, Martyrdom: Arise and Bear Witness, trans. Ali Asghar Ghassemy, Ministry of Islamic


Guidance, Tehran, 1981, p. 144. He does not say explicitly that it was a suicide. He does say that Husayn
had chosen shahdat. See his ‘‘A discussion of Shaheed’’, in Gary Legenhausen and Mehdi Abedi (eds.),
Jihad and Shahadat: Struggle and Martyrdom in Islam, Institute for Research and Islamic Studies,
Houston, 1986, pp. 239–40.
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What of Bar’a ibn Malik, the companion of the Prophet (PBUH)? Can his
action be considered as a suicide operation or heroism? It occurred in a battle
against an army led by Musaylimah (known as ‘‘Musaylimah the Liar’’), a man
who also claimed to be a prophet of God, during the ‘‘apostasy’’ wars after the
death of the Prophet (PBUH). Garrisoned in a fort, the enemy was putting up
fierce resistance and the Muslims were suffering heavy losses in vain attempts to
gain entry. Bar’a, who had always desired to die as a martyr, volunteered to be
catapulted over a parapet by the Muslim soldiers so as to open the gates to the fort
and let them in. The plan succeeded miraculously; Bar’a was not martyred and
managed to open the gates. He received numerous injuries but recovered from
them.54


Another incident cited by Sheikh Qaradawi and other ulama took place
during the attack on Constantinople, when Hisham ibn ‘Aamir penetrated the
enemy lines to kill as many enemy soldiers as possible. In surprise, other Muslim
fighters exclaimed: ‘‘Praise be to Allah! And be not cast by your own hands to
ruin.’’55 Such incidents are heroic operations that are certainly allowed in warfare.


Authorization in certain contexts?


Sheikh Qaradawi and other ulama quote these and other incidents to prove the
legitimacy of suicide attacks carried out by the Palestinians. The analogy is,
however, wrong. Because they were great acts of battlefield heroism that gave the
Muslims decisive victories, they cannot be called suicide attacks. Even if they did
qualify as suicide attacks, they would be allowed, because the persons who carried
out those acts were soldiers (and did not pretend to be civilians).


It may be argued that the principle of ‘‘breach of trust’’ cannot be applied
in the relationship between Palestinian groups and Israel, because there is no
agreement on a cessation of hostilities between the two sides. This argument
cannot be accepted, because only the head of the Muslim state concerned has the
authority to declare war; individuals or groups are not authorized to do so.56 The


54 See details of the incident in Al-Qurtubi, al-Jami‘a li Ahkam al-Qur’an, Dar al-kutub al-Misryyia, n.d.,
Vol. 2, pp. 362–363, and Ibn Jareer al-Tabary, The History of al-Tabary: The Conquest of Arabia, trans.
Fred M. Donner, 1993, pp. 105–34.


55 The translation is taken from the English translation by Pickthall, above, unnumbered note. According
to other commentators the verse is generally understood to outlaw suicide and other forms of self-harm.
See The Qur’an: A New Translation, trans. Abdel Heleem, Oxford University Press, Oxford, 2004, repr.
Oxford World’s Classics series, 2005, p. 22. (The quotation in the text above is, however, taken from
Pickthall, above, unnumbered note). See details of the incident in Tarmizi, Sunnan, hadith no. 2898, and
Abi Dawood, Sunnan, hadith no. 2151. Abu Ayub al-Ansari, who was among those who witnessed this
incident, stood and said, ‘‘How could you interpret this verse [2:195] in this way, which is revealed
regarding the Ansar. Abu Ayub stated that when Islam became powerful, we told each other without
informing the Prophet (PBUH) that since Islam has gained strength and has many allies; we seem to
have neglected our businesses. Therefore, we should stay back to gain what is lost, when the verse [And
be not cast by your own hands to ruin] revealed.’’ Qur’an 2:195.


56 Imam Abu Yusuf, a senior Hanafi jurist and the Chief Justice of Haroon al-Rashid, formulated this
principle in this way: ‘‘No expedition can be dispatched without the permission of the government.’’ See
Abu Yusuf, Kitab al-Khiraj, ed. M. Ibrahim al-Banna, Maktaba Farooqia, Peshawar, n.d., p. 385.
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problem in Palestine is that there is an undeclared war between the state of Israel
and Palestinian groups. Usually the Palestinian Authority urges restraint. It
generally condemns every suicide attack on Israelis. Moreover, there cannot be any
agreement between the Israeli government and any organization(s) within
Palestine. Only a state is entitled to sign a treaty with other state(s), not
individuals or organizations within a state.57


Sheikh Qaradawi’s arguments that since the Israelis have occupied the
land of the Muslims in Palestine and the Palestinians are militarily weaker, or that
since the Israeli society is militaristic in nature, Muslims are allowed to carry out
suicide attacks and women are legitimate targets for such attacks, are without
foundation and thus unacceptable. For this would mean that Islamic jus in bello is
applicable when Muslims invade or occupy an enemy’s territory, but that Muslims
are not bound by it when Muslim territory is invaded or occupied – in other
words, that Islamic jus in bello is applicable only if Muslims are victorious, but not
applicable if they lose the war. The implication is that we should follow one
principle for situation one, because it suits us, but a different principle in situation
two if the first principle is not to our benefit. If this were the case, then in
Dworkin’s parlance we would have no principles and no integrity at all.58 On the
contrary, under Islamic law Muslims have one and the same set of principles,
whether they invade or occupy an enemy’s land, whether they are weak or strong
and whether they win or lose. The rules of Islamic jus in bello remain unchanged.


Relevant principles of Islamic jus in bello


The prohibition of treachery and perfidy


If a suicide bomber pretends to be a civilian or if a soldier feigns to surrender by
waving a white flag, he will not be targeted by the armed forces he is approaching
because he has non-combatant immunity. However, if that person then blows
himself up to kill members of the enemy’s armed forces, he commits treachery or
perfidy59 – an act which is strictly prohibited in Islamic law and in international
humanitarian law.60 He has violated the trust of the enemy, which in future may
not trust genuine civilians or surrendering soldiers. Suicide attacks on civilians are
likewise strictly prohibited, because of the immunity to which they are entitled in
both bodies of law. However, if such attacks are carried out by soldiers against


57 A recognition by the state of Israel of a militant Palestinian group as the legitimate representative of the
people of Palestine would mean the withdrawal of Israeli recognition from the current Palestinian
Authority, which is the de jure government of the [future] state of Palestine. This would amount to a
premature withdrawal of recognition, which is illegal in international law.


58 For discussion of Dworkin’s theory, see my ‘‘How right is Dworkin’s ‘‘right answer thesis’’ and his ‘‘law
as integrity theory’’?’’, Journal of Social Sciences, Vol. 2 (1) (August 2006), pp. 1–25.


59 The two words are used as synonymous in this work.
60 See Article 51 of 1977 Protocol I to the Geneva Conventions. See also Hans-Peter Gasser, ‘‘Acts of terror,


‘‘terrorism’’ and humanitarian law’’, International Review of the Red Cross, Vol. 84 (847) (September
2002), p. 555.
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enemy soldiers without feigning civilian status, they are deemed to be a legitimate
battle tactic.


The Prophet (PBUH) and his rightly guided successors have strictly
prohibited treachery and perfidy. The Prophet (PBUH) is reported to have
reiterated this ban on numerous occasions.61 In the eighth year after his migration
to Medina, he issued commands to his departing army and said,


Fight with the name of God and in the path of God. Combat those who
disbelieve in God. Fight yet do not cheat, do not break trust, do not mutilate,
do not kill minors.62


On another occasion, while instructing the army led by ‘Abd ar-Rahman
ibn ‘Awf, he said,


O son of ‘Awf! Take it [the banner]. Fight you all in the path of God and
combat those who do not believe in the path of God. Yet never commit breach
of trust, nor treachery, nor mutilate anybody nor kill any minor or woman.
This is the demand of God and the conduct of His Messenger for your
guidance.63


Under Islamic law, if a Muslim commander or any of his soldiers give a
pledge to an enemy soldier that he will be given quarter, then that pledge is
binding on all Muslims and no derogation is possible. The Prophet (PBUH)
strongly condemned anyone who broke his pledge and declared such a person to
be a hypocrite. He also said that ‘‘on the day of resurrection anyone who has
breached his pledge will be exposed by the hoisting of a flag and that the size of the
flag will be according to his treachery. And remember that the biggest treachery is
the one carried out by the leader of the nation’’.64


At the time of ‘Umar I, the Second Caliph, during a war between the
Islamic state and the Persian empire, a Persian soldier took shelter at the top of a
tree. A Muslim soldier told him in Persian ‘‘ma tars’’ (don’t be afraid). His
adversary thought that he was given a pledge and protection and came down.
Sadly, he was killed by the Muslim soldier. The matter was reported to the Caliph,
who issued a policy statement in which he used the same Persian words, declaring
that anybody saying that to an enemy soldier and then killing him would be
prosecuted for murder and sentenced to death.65


To cite another example, the Ummayad Caliph Amir Mu‘awiyah was once
preparing his army to march against the Roman Empire, although the peace treaty
between the two was still in force, for he wanted to attack as soon as it had expired.
A companion of the Prophet (PBUH), ‘Amr ibn ‘Anbasah, considered it treachery


61 ‘Abd al-Jalil, Shu‘ab al-Iman (MS. Bashir Agha, Istanbul, No. 366), p. 558.
62 Imam Shoukani, Nail al-Awtar, Ansar Al-Sunah Al-Muhammadiya, Lahore, n.d., Vol. 7, p. 246.
63 Abdul Malik ibn Hisham, Al-Sirah Al-Nabawyia, ed. Mustafa Al-Saqa et al., Dar al-Ma rifah, Beirut,


n.d., Vol. 2, p. 632.
64 Muslim, above note 47, Vol. 3, hadith no. 1738, p. 1361.
65 See Badruddin ‘Ayni, Umdah Al-Qari Sharh Saheeh al-Bukhari, Idarat Al-Taba at Al-Muneeriya, Cairo,


n.d., Vol. XV, p. 94.
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to prepare and dispatch the army to the frontier. He therefore hastened to the
Caliph shouting, ‘‘God is great, God is great, we should fulfil the pledge, we should
not contravene it.’’ The Caliph questioned him, whereupon he replied that he had
heard the Prophet (PBUH) saying,


If someone has an agreement with another community then there should be
no [unilateral] alteration or change in it till its time is over. And if there is risk
of a breach by the other side then give them notice of termination of the
agreement on reciprocal basis.66


This tradition supports the Qur’anic verse which says, ‘‘And if thou
fearest treachery from any folk, then throw back to them (their treaty) fairly, Lo!
Allah loveth not the treacherous.’’67


So if there is the danger of a breach of trust by the enemy, it is possible to
go ahead and openly proclaim to them that Muslims will not remain bound by the
treaty. But this proclamation must be made in a manner that places Muslims and
the other party on the same footing; no prior preparations should be made to
confront the other party without warning, when they are caught unawares and
unable to make counter-preparations for their defence.68


Islam is therefore redefining justice in the sense that the enemy’s rights are
safeguarded, that restrictions are placed on Muslims rather than on their
adversaries, and that Muslims cannot prepare to attack the enemy before declaring
their intention to dispense with the treaty. The best case in point is that of
Mu‘awiyah described above. If a suicide bomber commits treachery, he acts
against the teachings of the Holy Qur’an and the Sunnah, two of the fundamental
sources of Islamic law (the third being ijma ).


Non-combatant immunity


It is a well-established norm of Islamic jus in bello that civilians shall not be
targeted or killed in war. Their immunity is evident from the Qur’an and many
traditions of the Prophet (PBUH). As a general principle, in the event of war
civilians must not be killed. The Holy Qur’an says, ‘‘Fight in the way of Allah
against those who fight against you, but begin not hostilities. Lo! Allah loveth not
aggressors.’’69


The reservation ‘‘those who fight you’’ in the original text of the verse is of
extreme importance, because the Arabic word muqatil (pl. muqatileen) means


66 Shaybani, above note 50, Vol. 1, p. 185. According to Sarakhasi, it means that any act that resembles
treachery in letter or spirit must be avoided. See also Imam Termidhi, Sunnan, Dar Sahnun (Gagri,
Yayinlari), Istanbul, n.d., Vol. 4, hadith no. 1580, p. 143.


67 Qur’an, 8:58.
68 The termination of a peace treaty or its expiry means that relations between the two communities


become hostile.
69 Qur’an, 2:190. Pickthall’s translation of ‘‘wa la ta atadu’’ differs from that of the majority of


commentators (above, unnumbered note). For example, according to Mufti M. Taqi it means ‘‘and do
not transgress. Verily Allah does not like the transgressors.’’ See his The Meaning of the Noble Qur’an,
Maktab Ma ariful Qur’an, Karachi, 2006, Vol. 1, p. 60.
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combatant. Thus, non-combatants must not be fought against. According to
Muhammad ibn al-Hasan al-Shaybani (d. AH 189), it is prohibited to kill them
because the Qur’an says, ‘‘Fight those who fight you’’ and ‘‘they do not fight’’.70


Moreover, in the above verse the Qur’an commands Muslims not to transgress by
‘‘killing non-combatants’’ and ‘‘behaving degradingly towards those who are
defeated’’. As explained below, the Prophet (PUBH) has strictly prohibited the
mutilation of bodies in war, and also sabran killings (tying up a person while still
alive to use as target practice and aiming at that person with a variety of weapons
until the person is dead).71


After the conquest of Mecca, the tribes of Hawazin and Thaqif called for
war against Muslims. At the end of the battle at Hunayn, the Prophet (PBUH) saw
the body of a slain woman among the pagan dead. ‘‘Who killed her?’’ he asked.
Those who were present answered, ‘‘She was killed by the forces of Khalid ibn
Walid’’. The Prophet (PBUH) said to one of them, ‘‘Run to Khalid! Tell him that
the Messenger of God forbids him to kill children, women, and servants’’. One of
those present said, ‘‘Dear Messenger of God! But are they not the children of the
pagans?’’ The Prophet (PBUH) answered, ‘‘Were not the best of you, too, once the
children of pagans? All children are born with their true nature and are
innocent.’’72 The Prophet (PBUH) is also reported to have prohibited, in the
strongest possible words in the Arabic language, the killing of women: ‘‘Never,
never kill a woman or a servant.’’73 There is complete unanimity (ijma‘a) among
Muslim jurists that women and children must not be killed.74


There are only two exceptions to the general prohibition on the killing of
women and children: if they participate in hostilities,75 and when the killing is
unintentional.76


The Prophet (PBUH) has issued instructions on many occasions that
cannot be quoted here because of the focus of this analysis. However, the


70 Shaybani, above note 50, Vol. 4, p. 186.
71 Abu Dawood, Sunnan, Dar Sahnun, Istanbul, 1992, Vol. 3, p. 137, hadith no. 2687. For more details see


my ‘‘Non-combatant immunity in Islamic law’’, in Hamdard Islamicus, forthcoming.
72 Al-Tabrezzi, Mishkat al-Masabih, al-Maktab al-Islami, hadith no. 3955; Ibn Majah, Sunnan, Dar Ehya


Al-Turath Al- Arabi, Beirut, n. d., Vol. 2, p. 101. In some of the reports there is an addition: ‘‘that she
was not capable of fighting.’’ Abu Dawud, Sunnan, ibid, Vol. 3, p. 122, and Shoukani, Nail al-Awtar,
above note, 62, Vol. 7, p. 261.


73 Ibn Majah, Sunnan, above note 72, Vol. 2, p. 948, hadith no. 2842; Imam al-Nasa’i, al-Sunnan al-kubra,
Dar Al-Kotob Al- Elmyia, Beirut, Vol. 5, p. 187, hadith nos. 8625 and 8626; Abu Bakr al-Baihaqi, al-
Sunnan al-kubra with al-Jawhar al-Naqi, Dar al-Fikr, Beirut, n.d., Vol. 9, p. 83. This hadith is also
quoted with slightly different wording in Abi Ja‘far al-Tahwi’s Sharh Ma‘ni al-Asa’r, Dar Al-Kotob Al-
‘Ilmia, Beirut, Vol. 3, p. 222.


74 Abu Zakaryia Nawavi, Sharh Saheeh Muslim, Matba‘at Mahmood Tofeeq, Vol. II, p. 48; see also Al-
Qurtubi, Ahkam al-Qur’an, 1950, Vol. 1, p. 232.


75 This is in harmony with the general principles of Islamic law, such as, ‘‘What becomes lawful for a
reason becomes unlawful when such reason disappears.’’


76 This is the situation of tatarrus, i.e. when the enemy uses Muslim prisoners, women and children, their
own non-combatants, as human shields, then Muslims can attack the enemy but must take the utmost
precautionary measures to protect the captives. See Abu Bakar Al-Sarkahsi, al-Mabsut, Dar Ehya Al-
Turath Al- Araibi, Beirut, 2002,Vol. 10, p. 154. The same applies to a night raid on the enemy. For
further details, see my ‘‘Non-combatant immunity in Islamic law’’, above note 71.
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instruction given by Abu Bakr – the first successor of the Prophet (PBUH) – is worth
citing in full, as it is a mini-manual on Islamic jus in bello. When he ordered Yazid ibn
Abi Sufyan to proceed to Syria, he accompanied him and instructed him as follows:


O Yazid! … You will come across people who have secluded themselves in
convents; leave them and their seclusion. But you will also come across people
on whose heads the devil has taken his abode so strike their heads off. But do
not kill any old man or woman or minor or sick person or monk. Do not
devastate any population. Do not cut a tree except for some useful purpose.
Do not burn a palm-tree nor inundate it. Do not commit treachery, do not
mutilate [dead bodies], do not show cowardice, and do not cheat.77


Thus the killing of non-combatant civilians is strictly prohibited in
Islamic law in all circumstances. Sheikh Qardawi’s argument claiming that the
militaristic nature of Israeli society justifies suicide attacks on Israeli women also is
therefore unacceptable. The important point to note in these traditions is that at
the time of the Prophet (PBUH) all able-bodied men used to take part in war
because there was no regular army to fight the enemy, and society as a whole
contributed to the war effort. This was true of both the Muslim and non-Muslim
communities. It was during that time and in those very circumstances that the
Prophet (PBUH) was urging Muslims not to kill women, children, servants and
other civilians. The Prophet (PBUH) knew the situation, but he nonetheless
commanded the Muslims to spare women and children.


Reciprocity and reprisals


Reciprocity


The principle of reciprocity is explained by the Holy Qur’an itself in 9:7, where
Allah says, ‘‘So long as they are true to you, be true to them.’’ Thus there must be
reciprocity in relations between the two communities. This doctrine is raised to
the status of a principle by Muslim jurists. Imam Sarakhsi of the Hanafi school of
thought has put it this way: ‘‘Relations between us [the Muslims] and the non-
Muslims are based on reciprocity.’’78 The principle is also expressed in the
Qur’anic verse 5:58 regarding the breach of a peace treaty discussed above.


77 ‘Ali al-Muttaqiy, Kanz-ul-‘Ummal, Haiderabad Daccan, Vol. II, No. 6259, on the authority of al-Baihaqiy.
78 See Shaybani, above note 50, Vol. 5, pp. 285, 286. Here the context is interesting. Shaybani mentions


that a tax collector at the time of ‘Umar asked him about how much tax to charge to businessmen
coming from dar al-harb – literally the abode of war but technically from outside the territorial
jurisdiction of the Muslim state. (See for a very fine discussion of the technical meaning of dar al-harb
Sarkahsi, Al-Mabsut, above note 76, Vol. 10, pp. 85–94, and Sayyid Maududi, Suud (Urdu), Islamic
Publications, Lahore, 1973, pp. 312–13.) ‘Umar advised him to charge exactly the same as Muslim
businessmen were charged by them. Sarakhasi gives the reason for this ruling and cites the above maxim.
He further argues that if our own businessmen were not charged any tax, we should not charge any; and
if the others charged us 5 per cent we have to charge them 5 per cent. Similarly ‘‘their businessmen
should be charged taxes only once every year even if they visited our land several times because they
charge our businessmen only once a year; because relations between us and them are based on reciprocity.’’
See Shaybani, above note 50, Vol. 5, pp. 285–6.
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A further instance is verse 2:194, which says, ‘‘The forbidden month for
the forbidden month, and forbidden things in retaliation. And one who attacketh
you, attack him in like manner as he attacked you. Observe your duty to Allah, and
know that Allah is with those who ward off (evil) .’’


To understand this verse the context of its revelation is important. As is
well known, the Prophet (PBUH) and his companions wanted to go to Mecca to
perform ‘Umrah (literally, visit to Mecca, but technically the ‘‘minor pilgrimage’’
undertaken by Muslims whenever they enter Mecca) in the sixth year after hijrah
(migration). When they arrived at Hudaibiyya outside Mecca they were stopped
by the Meccan infidels. After some shuttle diplomacy both sides signed the famous
peace treaty. They agreed, among other things, that Muslims could return that
same year but should come the next year to perform ‘Umrah. It is reported that
when the Muslims intended to do so the following year they were scared of
betrayal, thinking that the infidels might not let them enter Mecca or might attack
them in the sacred month,79 a time when they would not be allowed to defend
themselves. Therefore Allah explained to them that a sacred month is in exchange
for a sacred month – that is, it is observed only on a mutual basis. Since the
Muslims were in danger of being attacked by the Meccans in the sacred month of
Zul-Qa‘da, they were allowed to apply reciprocity if necessary in that very season,
as the sacredness of months is only reciprocal.80 Another interpretation of this
verse [a sacred month is in exchange for a sacred month] is that it was
compensation for the previous year.81


Reprisals


The meaning of verse 2:194 is now very clear, as it means that the Muslims are
allowed to defend themselves if attacked in the sacred month. However, it never
meant that they are allowed to kill innocent civilians in suicide attacks. Indeed,
killing the enemy’s women and children in retaliation would be to kill innocent
people intentionally, which is totally prohibited in Islam. In explaining this verse,
Qurtubi (d. 1273) argues that if anyone is wronged he should get his due
compensation from the one who harmed him, but this should not in any way
harm that person’s parents, sons or relatives.82 This is why only the accused is
punished in retribution and none of his relatives can be punished directly for his
wrongdoing.


The important question here is whether reciprocity is allowed in the form
of retaliation, especially if it would mean doing something that is explicitly
forbidden. Our answer is a resounding ‘‘No!’’ Muslim jurists, in response to a


79 The ancient Arabs held four months of the year – Muharram, Rajab, Zul-Qa‘ida, and Zul-Hijja – as
sacred and thus considered it unlawful to wage war during those months.


80 Moulana ‘Abdul Majid, Tafsir-ul-Qur’an, Darul-‘Ishaat, Karachi, 1991, Vol. 1, p. 125; Muhammad Tahir
ibn ‘Aashoor, Al-Tahreer wa al-Tanweer, Dar Sahnun, Tunis, n.d., Vol. 1, p. 210.


81 This is the opinion of ‘Abdullah ibn ‘Abbas, Qatadha, Dahak and Suddi. See Ibn Aashor, above note 80,
Vol. 1, p. 210.


82 Muhammad ibn Ahmad al-Qurtubi, al-Jam‘i li Ahkam al-Qur’an, Dar al-Kutub al-Misria, Vol. 1, p. 240.
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similar question, argue that the killing of enemy hostages is forbidden even if
people belonging to the Muslim state have been murdered by the enemy, and even
if there is express agreement that hostages may be beheaded in retaliation.83 Thus
acts that are forbidden in war remain so and are not legitimized for purposes of
retaliation. This leads us to conclude that the principle of reciprocity does not
apply to prohibited acts.


It is argued by Faisal Mawlavi and Nasser al-Fahd, discussed above, that
Qur’anic verses 2:194 and 16:126 justify suicide attacks on the basis of reciprocity.
Faisal Mawlavi interprets these verses as justifying the targeting of civilians in
Israel, while Nasser al-Fahd’s interpretation is that Muslims have the justification
for killing as many US civilians as the number of Muslim civilians killed by the
United States. In their interpretation both clerics have distorted one of the most
fundamental principles of Islamic international law and also of public
international law.


Verse 16:126, which says, ‘‘If ye punish, then punish with the like of that
wherewith ye were afflicted’’, was revealed when the Prophet (PBUH) saw that the
dead body of his uncle Hamzah had been badly mutilated by the enemy in the
battle of Uhd. It must be remembered that Uhd was the second battle fought after
the migration of the Prophet (PBUH) to Medina and revelation was still coming
to him. As mentioned above, the Prophet (PBUH) had strictly prohibited
mutilation; 16:126 must therefore be understood in terms of his total prohibition
of it. It follows that those who interpret this verse to justify the targeting of
civilians must also be justifying the mutilation of dead bodies.


Prohibition on destroying civilian objects and property


The destruction of civilian objects and property is banned in war because this
would amount to fasad fi al-ardh (mischief in land). Allah says, ‘‘and do not act
corruptly, making mischief in the earth’’.84 Allah hates fasad and attributes it to a
munafiq (hypocrite): ‘‘and when he turneth away (from thee) his effort in the land
is to make mischief therein and to destroy the crops and the cattle; and Allah
loveth not mischief’’.85 The instructions of Abu Bakr cited above forbid the
damaging and destruction of civilian objects and property.


Conclusion


Under Islamic jus in bello perfidy or treachery is prohibited, the intentional killing
or targeting of women, children and other civilians is strictly banned, the principle
of reciprocity is not applicable when it would entail acts that are prohibited in
Islam, and the destruction of civilian objects and property is not allowed.


83 Imam Mawardi, Al-Ahkam al-Sultaniya, Matba t Mahmoodyia, Cairo, n.d., p. 84.
84 Qur’an, 2:60.
85 Qur’an, 2:205.


M. Munir – Suicide attacks and Islamic law


88







However, heroism by individual combatants in warfare is allowed under certain
conditions. Under Islamic law ‘‘martyrdom’’ attacks are allowed only if the
following conditions are met:


N they may only take place during a war;
N they must be carried out by soldiers;
N the soldiers must not pretend to be non-combatants;
N the attacks must not harm civilians or civilian property; and
N the device used must not mutilate bodies.


When a suicide bomber targets civilians, he might be committing at least
five crimes according to Islamic law, namely killing civilians, mutilating them by
blowing them up, violating the trust of the enemy’s soldiers and civilians,
committing suicide and, finally, destroying civilian objects or property. In my
opinion, because of the crimes committed he – or she – is not a shaheed (martyr).
Those who call such a person ‘‘shaheed’’ are simply ignoring the teachings of the
Qur’an and the Sunnah with regard to the Islamic jus in bello and are making a
mockery of God’s law.


A suicide mission is therefore contrary to the norms of Islamic jus in bello
and has no place in Islamic legal thought. Such an act cannot be a norm of
battlefield behaviour in Islam, for the established rules of Islamic jus in bello
cannot be replaced by acts that are prohibited in war. The opinions of the ulama
who endorse suicide attacks are their personal opinions; they are not binding on
others. Their opinions have repeatedly tarnished the image of Islam and have
given it a negative reputation. If they are accepted, then we shall have to revise the
original treatises of our great doctors of Islamic law.
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Islam and Human Rights – Changing Subjects and Evolving Perspectives 
 
Hoping to convert my advancing years into an asset, I offer a perspective on the 
mutability of the Islam and human right nexus that exploits the long period during 
which I have explored the topic.  For over two decades I have observed the 
relationship of Islam and human rights evolving, this coinciding with a period 
during which both Islam and human rights were themselves accommodating new 
strains and adjusting to fresh challenges. In the following, I offer assessments of 
the dynamics that affect this relationship and discuss some actual situations that 
have prompted adjustments or that will likely promote future evolution.   
  In addition to the Islam and human rights nexus evolving, over the last 
decades scholarly attitudes towards examinations of this relationship have also 
undergone a sea change. These days the pairing “Islam and human rights” and the 
comparisons that such pairing inspires seem to strike people as normal.  In 
contrast, two decades ago I found that any mention that I was working on that 
relationship tended to be greeted with scowling objections to such an incongruous 
pairing or accusations that I had lapsed into “Western hegemonic discourse.”  A 
human rights framework, so the conventional wisdom had it, could not/should not 
be applied when the subject was Islam.  Behind such objections lay some 
stereotyping. In the main, Islam was viewed as a self-contained entity that was 
impervious to external influences, having its own unique system of authority 
dating back to seventh century Arabia, with sources elaborated according to a 
distinctive internal logic.  International human rights law was viewed as being 
located a world away, being tied to a United Nations system that was inaugurated 
in San Francisco in 1945. This system was seen as being closely tied to the 
Western heritage and dominated by Western nations.  The scholarship that would 
later remind the world of the constructive contributions that Muslims had made to 
the creation of international human rights law had yet to appear.1   


I grew interested in learning more about how Muslims thought about 
human rights during research trips in 1984-1985 to Sudan, where a brutal and 
arbitrary Islamization program was underway.  I was exposed to the phenomenon 
of Muslims engaging in intense wrangling over how their religious heritage 
related to human rights.  As my Sudanese experience taught me, many Muslims 
who were committed to their faith were ready to use human rights as the 
appropriate criteria for critiquing governmental Islamization measures.  They 
differentiated what they regarded as the authentic teachings of Islam from newly 
enacted Islamic laws sponsored by undemocratic regimes that wielded Islam as a 
tool of politics and as part of their quest for legitimation. Muslims supportive of 
human rights confronted other Muslims who were ready to applaud any efforts to 
                                                 
1 See the significant study published in 2004, Susan E. Waltz, Universal Human Rights: The 
Contribution of Muslim States, 26 Human Rights Quarterly 799 (November 2004). 
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implement Islamic law – including those made by dictatorial regimes -- regardless 
of the suffering or inequities that applying such laws in seriously flawed legal 
systems might entail. The latter denounced as apostates Muslims who critiqued 
Islamization measures using what were supposedly Western human rights 
standards.  


After my return to the United States, I tried to explain to skeptics that 
there was good reason for investigating a topic regarding which Muslims were 
deeply divided. I argued that the reasons for these disagreements merited study, 
urging that we needed to identify how stances on human rights correlated with the 
proponents’ own interests and their positions on the contemporary political 
spectrum -- mostly to encounter incredulous and even hostile reactions. Among 
other things, most of my interlocutors in the West insisted that Islam was 
inherently opposed to the values expressed in human rights.  They were confident 
that human rights embodied quintessentially Western ideas that could not be 
exported to or successfully implanted in the landscape of the Muslim Middle East 
and North Africa, the parts of the Muslim world on which I conduct research. 
“You obviously need to learn about cultural relativism” was a common, scornful 
rejoinder when I mentioned my research.    


I am very conscious of a dramatic expansion of the study of Islam and 
human rights, because when I started writing on this topic in the mid 1980s, 
useful source material was scant. In that era, I was delighted when assiduous 
research succeeded in locating the occasional pertinent document or a rare cogent 
analysis. In contrast, in 2005 when I worked on updating the fourth edition of my 
book Islam and Human Rights: Tradition and Politics,2 a major problem was 
trying to sort through the staggering volume of relevant material to select the 
small percentage that my page limits would allow me to include.  A topic that had 
been an orphan only two decades previously had become a preoccupation -- not 
only among people living in Muslim societies, but also among the academics 
churning out the burgeoning scholarly literature in Europe and North America.  A 
belated consciousness of Islam and human rights as encompassing a relationship 
eminently deserving of examination has led to the spawning of innumerable 
articles, books, websites, conferences, institutes, university courses, official 
pronouncements, and other activities, all testifying to how widely its importance 
has become recognized.  


Attitudes have changed greatly over the last decades, and therein lies an 
important lesson.  Today when people learn that I work on Islam and human 
rights, the reaction tends to be along the lines of commenting that it is a timely 
and important topic.  Younger academics need to bear in mind the significance of 
this turnabout, appreciating that what academic bien-pensants today disallow as a 
                                                 
2 Ann Elizabeth Mayer, Islam and Human Rights: Tradition and Politics, 4th ed, (Boulder: 
Colorado, 2007). 
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legitimate field of scholarly inquiry may actually turn out to be a vein worth 
mining. There are topics that barely attract notice and then expand explosively. If 
one looks for studies of Orientalism, meaning Orientalism as Edward Said used 
the term in his famous 1978 book, one will not discover much evidence 
suggesting that people recognized the usefulness of his mode of analysis before 
Said’s provocative study.  Similarly, if one looks for studies of feminism and 
international law that appeared before 1991, one will find little indication that the 
potential of this topic was recognized before the publication of a seminal article in 
that year by Hilary Charlesworth, Christine Chinkin, and Shelly Wright.3  


I understand how people can miss the potential rewards of venturing down 
an unexplored path, because I myself was initially blinkered in my reactions to the 
latter topic. I recall that at a conference in the 1980s someone made a general 
suggestion that feminist analysis should be applied to international law.  At that 
time, I felt no disposition to investigate further, because I failed to predict how 
productive such application could be – except in a few areas like international 
human rights law, where the applicability of critical feminist perspectives was 
already obvious to me.  However, when I watched as Charlesworth, Chinkin, and 
Wright presented the findings of their research at an annual meeting of the 
American Society of International Law, I could sense currents of excitement 
pulsing through the audience.  Some reacted with hostility at seeing old verities 
challenged, whereas others were quickly convinced that a significant scholarly 
breakthrough had occurred. Sharing the latter reaction, I chided myself for not 
appreciating earlier what their research established, that many dimensions of 
international law could be illuminated by critical feminist analyses.  I belatedly 
recognized that my own previous thinking about international law had been rather 
complacent and static.   


Now, of course, scholarship reflecting the critical perspectives of these 
innovative scholars proliferates everywhere one looks.  Indeed, it seems that some 
academics are attracted to write on topics like Orientalism or feminism and 
international law simply because they have become very fashionable.  But, 
current fashion should not dictate what issues are deemed worthy of study or 
block people from pursuing any paths of scholarly inquiry.    
 
Problematic Stereotyping of the United States and Islam 


 
At the same time that the field has progressed, I have noticed how often 
discussions of the Islam and human rights nexus remain affected by the 
misconception that human rights are grounded in values endorsed by the United 
States.  Some confusion may be accounted for by the regularity with which the 
                                                 
3 See Hilary Charlesworth, Christine Chinkin, & Shelly Wright, Feminist Approaches to 
International Law, 85 American Journal of International Law 613 (1991).  
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U.S. Government publicly touts its commitment to human rights and lambastes 
other nations for what it claims are their shortcomings.  However, the 
international human rights system is certainly not a creature of the United States.  
Instead, investigation reveals a longstanding U.S. estrangement from international 
human rights law both in terms of the U.S. refusal to be bound by international 
conventions and in terms of U.S. practice, which increasingly evinces a proclivity 
to flout international human rights law even where fundamental principles like the 
ban on torture are involved.4 


Disregarding this reality, people frequently cling to the image of a natural 
polarization in which the West, led by the United States, espouses human rights, 
creating conflicts with Muslim societies, which reject human rights.  The 
hypostasized Islamic hostility to human rights is often portrayed in ways that 
reflect the cultural stereotyping perpetrated by Samuel P. Huntington in his 
notorious article on the clash of civilizations.5  Although this article has been 
roundly criticized, many in the West embrace Huntington’s depiction of a 
monolithic Islamic culture being besieged by demands that it conform to an 
antipathetic Western cultural model that affronts Muslims’ values.  On the other 
side, Huntington’s Muslim counterparts have made analogous arguments, 
appealing to an Islamic cultural particularism that, it is claimed, makes Muslims 
reject “Western” international human rights models and excuses Muslim 
countries’ non-compliance with human rights.  For example, in a recent book 
Mashood Baderin espouses this thesis, demanding that allowances be made for 
Muslim countries’ non-compliance with international human rights law on the 
basis that international law is infected with “a strict and exclusive Western 
perspective.”6 Baderin generalizes from his own doctrinal opinions, writing as if 
his fellow Muslims all shared his call for upholding traditional Islamic rules 
where these clash with human rights, with the main clashes as he sees it lying in 
the areas of equality between men and women, freedom of religion, the 


                                                 
4 Regarding recent developments confirming the U.S. failure to respect international human rights 
law, see the statement of Kenneth Roth, executive director of Human Rights Watch, who in the 
introduction to the Human Rights Watch World Report 2007 asserted that in the previous five 
years the United States had forfeited its credibility in the human rights domain and called for the 
European Union to take up the task of human rights advocacy.  See Human Rights Watch, World 
Report 2007, available at http://www.hrw.org/wr2k7/essays/introduction/index.htm 
For general background on the U.S. resistance to international law and to international human 
rights law see Harold Hongju Koh, On American Exceptionalism, 55 Stanford Law Review 1479 
(2003); Louis Henkin, U.S. Ratification of Human Rights Conventions: The Ghost of Senator 
Bricker, 89 American Journal of International Law 341(1995). 
5 Samuel Huntington, The Clash of Civilizations? 42 Foreign Affairs 22 (1993). 
6 See Mashood A. Baderin, International Human Rights and Islamic Law (Oxford: Oxford 
University Press, 2003) at 27. 
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prohibition of inhuman and degrading punishments, and “some death penalty 
cases.”7 


To convey a sense of the kinds of exceptions from international human 
rights that are involved in such schemes, one might consider some of Baderin’s 
positions on how Islamic law affects women’s rights.  Where women are 
concerned, Baderin favors upholding traditional gender roles, citing conservative 
contemporary ideologues who endorse the patriarchal ideas of Islam’s medieval 
jurists and who insist that women and men have been assigned different 
functions.8  Disregarding the intense controversies currently raging about 
women’s rights in Islam, Baderin speaks as if Muslims concurred in restricting 
women’s rights. He writes approvingly of “the Islamic appreciation of role 
differentiation within the family,” and treats the husband’s superior rights within 
the family as a natural consequence of his greater responsibilities.9 Baderin 
accepts the ban on Muslim women marrying non-Muslims.10 He believes that this 
ban is defensible on the grounds that it “hinged mainly on wanting to protect the 
religious beliefs and rights of Muslim women.”11 Obviously, “protecting” women 
in this case involves curbing their freedoms to keep them under the tutelage of 
Muslim men.  Although Muslims are deeply divided about Islamic dress rules 
affecting women, Baderin writes as if these rules were settled. He presents, as if it 
were firm doctrine, the view that Muslim women have only two options: they may 
choose to be completely enshrouded (as in the model of the Afghan burqa) or 
may elect what he calls the “moderate” rule that allows them to uncover their 
faces, hands, and feet while keeping everything else enshrouded (as in the 
officially approved Iranian hejab.)12  


The impression that Islam is inherently incompatible with human rights 
has been encouraged by the reservations that many Muslim countries have 
continued to enter when they ratify human rights conventions.  These reservations 
invoke supposedly unchangeable Islamic rules that are said to bar accepting any 
human rights that contravene them.  Thus, for example, in 1996 when ratifying 
the Convention on the Rights of the Child, Saudi Arabia entered “reservations 
with respect to all such articles as are in conflict with the provisions of Islamic 
law.”13  In similar fashion, Saudi Arabia in reserving to the Convention on the 
Elimination of All Forms of Discrimination Against Women in 2000 warned:  
 
                                                 
7 Id. at 167.  
8 See, e.g., id. at 60-62. 
9 See id. at 135-136, 153. 
10 Id. at 144-46. 
11 Id. at 144. 
12 Id. at 65-66. 
13 See Convention on the Rights of the Child. Declarations and Reservations, available at  
http://www.unhchr.ch/html/menu3/b/treaty15_asp.htm 
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In case of contradiction between any term of the Convention and the norms of 
Islamic law, the Kingdom is not under obligation to observe the contradictory 
terms of the Convention.14 
 
Recourse to Islamic culture, conceived of as a bulwark against noxious 


“Western” freedoms, can provide a convenient rationale for governments’ 
reluctance to comply with international human rights law. Besieged by criticisms 
of their poor human rights records, regimes like the Saudis’ absolute monarchy 
were placed on the defensive by the growth in credibility of international human 
rights law, to which both international and domestic human rights NGOs appealed 
when criticizing oppressive and discriminatory policies.  Seeking strength in a 
coalition of like-minded states and working in consort to codify principles that 
restrict international human rights law by superimposing conflicting Islamic 
criteria, officials in Muslim Middle Eastern countries have sponsored more than 
one version of what purport to be Islamic human rights.  In diluting, when not 
eliminating, important civil and political rights, Islamic human rights strengthen 
the hands of autocratic regimes and defenders of traditional hierarchies.  It is no 
coincidence that governments like those of Iran and Saudi Arabia, which have 
particularly deplorable human rights records, are prominent sponsors of initiatives 
like the 1990 the Cairo Declaration on Human Rights in Islam put forward by the 
Organization of Islamic Conference,15 nor is it surprising that those who adhere to 
interpretations of Islamic requirements that are at odds with human rights should 
treat this declaration as an authoritative statement. Thus, the idea that Islam 
should be classified as a religion that rejects the values of the UN human rights 
system has been fostered by some governments as well as some individual 
Muslims.  But, this is only one part of a more complex picture.  


In the 1980s, when I started critiquing such efforts to concoct Islamic 
alternatives to international human rights, I was often heatedly denounced for 
what was characterized as my cultural insensitivity; I was accused of using 
external criteria to pass judgment on a phenomenon that was presumed to be 
legitimate in Islamic terms.  Now I can point to initiatives that come from the 
region that reject the legitimacy of invoking a supposed Islamic particularism to 
justify stripping Muslims of human rights.  One example is the Beirut Declaration 
on the Regional Protection of Human Rights, which was produced in June 2003.  
This declaration issued from a conference organized by the Cairo Institute for 
Human Rights Studies with the participation of regional and international NGOs 
                                                 
14 See Convention on the Elimination of All Forms of Discrimination Against Women. 
Reservations, available at 
 http://www.un.org/womenwatch/daw/cedaw/reservations-country.htm 
15 See Cairo Declaration on Human Rights in Islam, available at 
http://www.unhcr.org/cgi-
bin/texis/vtx/home/opendoc.htm?tbl=RSDLEGAL&page=research&id=3ae6b3822c 
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and various legal, academic and media experts.  More representative of Muslim 
opinion than are principles imposed by Iran’s theocrats or the Saudi royal family, 
the declaration unequivocally denounces the kind of tactics utilized in documents 
like the Cairo Declaration.  Principle 3 stipulates:  
 


Civilization or religious particularities should not be used as a pretext to cast 
doubt and to question the universality of human rights. The “particularities” that 
deserve celebration are those which make a citizen have a sense of dignity, 
equality and enriches his/her culture and life, and promote his/her participation 
in their own country’s public affairs. Assuring the tolerant principles of Islam 
and religions in general should not be put in a false contradiction to human 
rights principles. The conference [rejects the authority] of aged interpretations of 
Islam that distort Islam and insult Muslims and leads to violations of human 
rights, particularly when  excluding women and not allowing freedom of 
thought, belief, creative art, literature and scientific research.16 


 
That is, the declaration called for a drawing a clear distinction between Islam and 
what amounts to the political use of a supposed Islamic cultural particularism to 
justify discrimination and oppression. 
 
Pressures for Rethinking Islam and International Human Rights Law 
 
Those positing an essential incompatibility of Islam and human rights consistently 
tend to reify Islam, treating its doctrines as set in concrete.  In reality, human 
understandings of the complex and enormously rich Islamic heritage are varied, 
fluid, and responsive to political developments. Opponents of change tend to 
overlook or deliberately disregard the lively contention that is going on within 
Muslim communities regarding controversial contemporary issues like human 
rights, with some Muslims at the conservative end of the spectrum denouncing 
human rights as part of a nefarious Western plot to undermine Islam and to 
corrupt Muslim societies and other Muslims at the opposite end of the spectrum 
comfortably embracing human rights as reaffirming the values that they cherish in 
their own heritage and affording remedies for the ills besetting their societies.  


The versions of Islamic doctrine that reject human rights constitute only 
one part of a larger pattern of resistance to fresh modes of thinking about Islam 
that are already threatening to undermine old verities and entrenched hierarchies. 
Any signs of evolution distress reactionary ideologues and Muslims committed to 
the rules set forth in medieval jurisprudence.  Debates over Islamic doctrines 
pertaining to human rights are thus linked to a broader contemporary 


                                                 
16 Beirut Declaration on the Regional Protection of Human Rights Towards an Effective Regional 
Protection of Human Rights: "Which Arab Charter on Human Rights?" available at 
http://www.cihrs.org/prog_Activity_en.aspx?prog_id=8&prog_name=Other%20Activities 
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phenomenon, in which many Muslims are reconceiving their religion and are 
daring to critique ossified jurisprudential methodologies and narrow mindsets.  
Muslims of varied backgrounds, who include philosophers, jurists, political 
scientists, sociologists, and human rights activists, are speaking up to demand a 
role in articulating Islamic precepts.  Learned jurists have in effect forfeited the 
monopoly of authority that they exercised in the old days, when they alone 
explicated Islamic requirements.  
  It is in this context that the battle over Muslim women’s quest for equality 
goes on, touching on one of the most sensitive areas in the debates about Islam 
and human rights. In resisting feminists’ demands for recognition that Islam 
blesses women’s empowerment, conservatives have their work cut out for them.  
Whereas it used to be secular nationalists who predominated in the fight for 
women’s equality, now Muslims working within their religious tradition are 
emerging as particularly assertive proponents of women’s rights.  One of the most 
important developments to have undermined the authority of conservative male 
jurists has been the surge in the last decades of dynamic Islamic feminist currents 
that find support in the early Islamic sources for women’s rights.  A relatively 
small movement until the 1990s, Islamic feminism has gained momentum, doing 
much to advance the idea that human rights complement the original vision of 
Islam, a vision that was subsequently corrupted and distorted by biased male 
interpreters. Not only do Islamic feminists criticize what they see as patriarchal 
biases infecting traditional interpretations of the Islamic sources pertaining to 
women, but by issuing their bold proposals for rethinking the Islamic heritage, 
they have created shockwaves that have destabilized scelerotic modes of analysis 
more generally, opening doors to fresh approaches to the Islamic sources.  Both 
men and women have made significant contributions to Islamic feminism, but 
contributions by women stand out as having special revolutionary potential. 
Aided by expanded access to the Internet, exegeses informed by gender 
consciousness are being widely disseminated, facilitating the exploration of 
Islam’s potential to be conceived of as a religion supportive of women’s equality. 


At the same time that fresh intellectual currents are reshaping Muslims’ 
understandings of their religion, we see that human rights concepts are evolving.  
The new feminist critiques of international law have already been mentioned.  
Meanwhile, international human rights have been reconfigured and expanded, as a 
comparison of the skeletal 1948 Universal Declaration of Human Rights with the 
vast panoply of subsequently developed instruments reveals. Even a brief listing 
of selected recent developments can indicate how human rights concepts and 
institutions continue to respond to quests to enunciate the right rights and to find 
mechanisms to make them enforceable.  Consider, for example, the innovations 
constituted by the 1999 ILO Worst Forms of Child Labour Convention,  the 
establishment in 2002 of the International Criminal Court, the Right to Water 
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enunciated in 2002 by the Committee on Economic, Social and Cultural Rights in 
General Comment 15, the 2003 Norms on the Responsibilities of Transnational 
Corporations and Other Business Enterprises with Regard to Human Rights, the 
2005 Convention on the Protection and Promotion of the Diversity of Cultural 
Expressions, and the 2006 Convention on the Rights of Persons with Disabilities.  
These cover problems that people in Muslim societies must care about and where 
they will see the benefits of overarching international standards.   


Moreover, factors that are transforming the international landscape like 
rapid and disruptive globalization, global warming and ecological destruction, the 
AIDS pandemic, and large scale human migrations cry out for initiatives to 
redesign human rights.  Regardless of whether one is Muslim or non-Muslim, one 
can appreciate that the human rights policies and initiatives that the world requires 
to cope with urgent problems of this magnitude must reflect a sound global vision, 
one that does not admit of separate strategies with particularistic biases.  That is, 
the dire predicament of humankind is making it essential to buttress the 
universality of human rights and to rebut arguments in favor of opting out -- 
whether on a national, regional, or cultural basis, irrespective of whether excuses 
for opting out are being put forward by the United States or by governments of 
Muslim countries. Critical global problems that militate in favor of expanding the 
purview of international law may prompt many to rethink their former support for 
an Islamic particularism that erects a “cultural” wall between Muslims and 
international human rights law. 


Muslims’ assessments of the merits of opting out of international human 
rights law may also be affected by the way that the United States has been 
pursuing what it calls the “war on terror.” The U.S. Government often acts in this 
war as if its expansively-defined national security needs justify overriding 
international law in general and international human rights law in particular.  Due 
to the way that Washington officialdom links Islam with terrorism, all Muslims 
are exposed to being treated as subhumans and presumed terrorists.   Conversely, 
Muslims can appreciate the vigor with which serious advocates of international 
human rights law have denounced the way that Muslims have been targeted and 
victimized.  It should make an impression that world’s most important human 
rights NGO, Amnesty International, is now headed by Irene Khan, a Muslim 
woman from Bangladesh.  Khan has infuriated the Bush Administration and its 
apologists with her outspoken condemnations of the U.S. violations of 
international human rights law perpetrated in the course of the “war on terror” and 
has courted vituperative attacks from those quarters for daring to call the 
Guantanamo Bay detention camp “the gulag of our time."   
  An insightful article by the late Joan Fitzpatrick assesses the potential of 
the U.S. “war on terror” to undermine human rights -- often with particularly 
harsh consequences for Muslims, who find themselves especially vulnerable to 
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abuse.  Her article proposes that developments in the wake of the attacks on 
September 11, 2001, portend changes in international norms, including the 
increased legitimacy of pre-emptive defensive action, which would comprise 
actions of the kind exemplified by the U.S. attack on Iraq, an attack that was 
claimed to be a defensive response to a threat posed by Iraq’s possession of 
weapons of mass destruction.  In her article Fitzpatrick also foresees 
counterterrorism producing new rules that could displace human rights law and 
international criminal law; the weakening of standards regarding arbitrary 
detention and the right to fair trials; and the undermining of bans on 
discrimination in connection with the targeting of non-citizens, Muslims, and 
Arabs as likely subversives or terrorists.  In institutional terms, she views the 
pursuit of the “war on terror” as being likely to add more fuel to the U.S. 
campaign against the International Criminal Court, as promoting the growing 


tendency to assert a U.S. exceptionalism, and as sharply reducing official U.S. 
criticisms of rights violations perpetrated by governments of Muslim countries in 
exchange for their cooperation in fighting terrorism.17  
  Those wedded to the notion that Islam bars compliance with “Western” 
international human rights law will need to think hard about the implications of 
insisting on Islamic exceptionalism at a juncture when the United States is 
essentially trying to rewrite international human rights law, creating new 
standards that aim to strip Muslims of many of its fundamental protection on the 
basis of this same sort of exceptionalism.18 Muslims should question the benefits 
of adopting a stance that effectively makes them allies of a U.S. project that 
dismisses Muslims’ claims to possess human rights on a par with other human 
beings. This situation might move some Muslims to mobilize in support of 
international human rights law – before it is irretrievably compromised. 


Thus, the way people think about Islam and human rights continues to 
evolve at a juncture when around the world we observe many of the props of our 
familiar status quo eroding, raising the question for both religious thinkers and 
international lawyers about what constitute the appropriate principles for coping 
with our rapidly changing environment.  This means that the nexus between the 
two cannot be expected to attain a stable equilibrium but will have to be 
renegotiated as understandings of Islam and human rights continue their 
metamorphosis.  Many of these negotiations will take place at the level of 
governments of states that operate under the auspices of the UN system.  They 


                                                 
17 Joan Fitzpatrick, Speaking Law to Power: The War Against Terrorism and Human Rights, 14 
European Journal of International Law 241 (2003). 
18 A stimulating assessment of how post-September 11 dynamics affect perspectives on human 
rights controversies is afforded in Shadi Mokhtari, Human Rights in the Post-September 11th Era: 
Between Hegemony and Emancipation, 3 Muslim World Journal of Human Rights (2006) Iss. 1, 
Art. 1.   
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also will also take place within Muslim communities around the globe, as well as 
in the arena of scholarship.   
 
Iran as an Arena of Contestation  
 
The Iranian case offers a practical illustration of Muslims operating at different 
levels who are engaged in formulating stances on human rights in the context of a 
tense and conflict-ridden environment. In countries like Switzerland it may be 
possible for positions on human rights to congeal around a stable middle, but in a 
volatile country like Iran, the politics of human rights are polarizing and also 
subject to major shifts.  Even the theocratic rulers of the Islamic Republic find it 
hard to enunciate consistent, coherent human rights policies.  An analysis of 
Iran’s official positions regarding how Islam affects human rights over the last 
decades reveals noteworthy twists and turns.19   


The grim history of Iran’s government-sponsored Islamization program, 
which has to date correlated with egregious and pervasive violations of civil and 
political rights carried out in the name of enforcing Islamic law, has prompted 
hard questions.  Life under harsh theocratic rule has engendered far-reaching 
skepticism about the official Islamic ideology and a great hunger for human 
rights. Uniting Islam and government, a cause that at the time of the 1979 
revolution was associated in the popular mind with democratization and 
liberation, is now widely associated with clerical tyranny.  Despite the harsh 
penalties that dissent courts, Iranians outspokenly decry official “Islamic” pretexts 
for suppressing democracy, persecuting critics, and reinforcing hierarchy and 
patriarchy.  Many Iranians who originally believed in the reassertion of an Islamic 
identity and the cultural revolution that was pursued at the outset of the Islamic 
Revolution have since moved away from their former views, deciding that 
upholding universal standards of human rights is beneficial both for Muslims and 
for the integrity of their faith.20 A new literature has been emerging in Iran that 
argues that, properly understood, Islam shares the same goals as international 
human rights law.  Articulate Iranian religious thinkers, including distinguished 
Islamic clerics, now figure prominently among supporters of human rights 
universality.   


                                                 
19 See Ann Elizabeth Mayer, Shifting Grounds for Challenging the Authority of International 
Human Rights Law: Religion as a Malleable and Politicized Pretext for Governmental 
Noncompliance with Human Rights, in Andras Sajo, ed. Human Rights with Modesty: The 
Problem of Universalism 349-74 (Leiden: Martinus Nijhoff, 2004).    
20 See Ann Elizabeth Mayer, Islamic Law as a Cure for Political Law:  The Withering of an 
Islamist Illusion, 7 Mediterranean Politics 116 (Autumn 2002) and The Universality of Human 
Rights: Lessons from the Islamic Republic of Iran, 67 Social Research 519 (Summer 2000). 
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  Since the 1990s, the scope of Iranian women’s participation in debates 
about how international human rights law pertains to contemporary controversies 
affecting women has dramatically expanded.  Some, like the courageous Iranian 
human rights attorney Mehrangiz Kar, now forced to live in exile, have kept 
women’s international human rights as their central point of reference, leaving it 
to religious thinkers to explicate the Islamic dimensions of the issues.  Others, like 
her sister attorney Shirin Ebadi, feel comfortable referring both to Islamic 
authority and to international law, asserting their belief that authentic Islam backs 
their human rights work.  Ebadi’s winning the Nobel Peace Prize and her 
emergence as an internationally acclaimed advocate of human rights universality 
naturally affects conversations about human rights, whether in Muslim countries 
like Iran or in the West.   
  Ebadi’s interventions in the headscarf controversy in France in 2003 and 
her support for the right of all Muslim women to choose whether to cover or not 
to cover their hair linked the controversies about the Iranian hejab requirement 
and the contemporaneous debates about the French ban on headscarves in schools.  
Ebadi denounced both the French government and the Iranian government for 
constraining Muslim women in their dress.  Ebadi held that, whether in Europe or 
in Iran, what counts is the right of the individual Muslim woman to decide what 
her faith requires in the way of a head covering.  Her position turned out to be 
more coherent in human rights terms than the positions advocated by either the 
French or the Iranian officials.  The French imposed a policy of prohibiting 
students from wearing in schools any conspicuous signs of religious affiliation, 
which meant stripping Muslim women of their head coverings in disregard of 
their religious convictions -- all in the name of preserving a rigidly conceived 
national policy of laicité.  Iran’s government used harsh police tactics to impose 
head coverings – as well as other draconian restrictions on women’s dress -- on all 
women, Muslim and non-Muslim alike, in the name of preserving an arbitrarily-
defined concept of morality.  Neither policy respected the right of the individual 
woman to determine what her religion called for in terms of covering or not 
covering her hair.   
  In this connection, Ebadi spoke like the typical committed human rights 
advocate, appreciating that human rights in the domain of civil and political rights 
protect the rights of the individual against governmental intrusions and 
recognizing that the principle at stake was women’s freedom, including women’s 
religious freedom.  Of course, her prominence in these controversies amounted to 
another sign of how the human rights domain had altered over the decades.  That 
in 2003 an Iranian Muslim woman could have achieved sufficient international 
stature to be awarded the Nobel Prize and to be in a position to be taken seriously 
when she admonished France regarding deficiencies in its domestic human rights 
policies was a sign of how Muslims had gained traction in the field of 
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international human rights. (In contrast, when Iran’s ruling clerics protested that 
in banning headscarves in school France was failing to respect Muslim women’s 
freedom of religion, their own history of egregiously trampling on Muslims’ 
freedom of religion stripped their protests of any credibility.)  Ebadi was also 
ready to use her international prominence to condemn other measures in the West 
that she judged would violate human rights.  For example, in June 2005 Ebadi 
publicly opposed the controversial Canadian plan to introduce special Islamic 
tribunals that would adjudicate Muslim family law cases according to Islamic law.  
She warned that many interpretations of Islamic requirements clashed with 
democracy and human rights.21 That is, the strength of the human rights 
movement in Iran and Muslims’ growing stature in the human rights field was 
leading to spillover effects in Western societies that had their own problems 
dealing with human rights issues involving Muslims.  Those determined to 
present human rights as closely linked to Western culture and inherently alien to 
Muslims would be hard pressed to account for developments showing that 
Muslims are taking leading roles in defining how human rights standards should 
be applied to controversies in the West.   


In July 2003 Iranian feminists succeeded in one of their goals, which was 
to get parliament – then still dominated by reformists – to vote to ratify the 
Convention on the Elimination of All Forms of Discrimination Against Women, 
known as the Women’s Convention. However, in August 2003 the unelected 
Council of Guardians overrode the parliamentary vote on the grounds that the 
Women’s Convention violated both Islamic law and Iran’s constitution, the latter 
document calling in article 4 for all laws to be based on Islamic law and providing 
in article 20 that Iranians enjoy human rights subject to Islamic law.  The nature 
of Iranians’ disagreements on the issue of women’s equality was epitomized by 
this event, with council members appealing to Islamic principles to thwart the 
wishes of the democratically elected representatives of the people.  Faced with 
such diametrically opposed views, one had to ask: Would many Iranians still 
believe that Islam per se stood in the way of women obtaining greater equality, or 
would they see in the way that the council overrode the parliamentary vote to 
ratify the Women’s Convention the peculiar prejudices of misogynist clerics and 
supporters of the old patriarchal order?  From the votes of their elected 
representatives, one could infer that most Iranians would probably be drawn to the 
latter characterization.  


Although Iranian women campaigning for equality were disappointed at 
seeing the ratification blocked, one could contrast the progress that they had 
achieved working against daunting odds with the dismal picture in the United 
                                                 
21 See Canada: Shirin Ebadi decries Islamic law for Canada, Women Living under Muslim Laws, 
June 19, 2005, available at   
http://www.wluml.org/english/newsfulltxt.shtml?cmd[157]=x-157-244132 
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States, which has chosen to pose as the advocate of greater equality for Middle 
Eastern women – using this, for example, as a rationale for toppling the Taliban 
regime in Afghanistan. To date the United States, the same country that vaunts its 
support for women’s equality when lecturing Middle Eastern countries about the 
need to roll back discriminatory laws, remains the only Western democracy not to 
have ratified the Women’s Convention.  U.S. women have been unable even to 
force a Senate vote on ratifying the convention.  The U.S. failure to ratify is due 
to the mobilization of conservative Christian groups with attitudes very similar to 
those of Islamic conservatives in Iran.22 Members of the Religious Right have 
energetically fought against what they see as the “radical” idea of equality for 
women.  That religious conservatives in both Iran and the United States have 
successfully blocked the ratification of the Women’s Convention illustrates the 
fallaciousness of assumptions that human rights amount to expressions of U.S. 
culture.  In the United States, women’s international human rights are as 
controversial as they are in Iran.   
  Iranian women activists have continued to stage public demonstrations 
protesting Iran’s discriminatory laws and demanding reforms, despite the dangers 
that such activism involves in a country where the police and security forces do 
not hesitate to resort to violent tactics to quell public protests by women.23 A 
Tehran protest demonstration on June 12, 2006, was broken up by aggressive 
police tactics, only to be followed by arrests of some protesters.  In April 2007 six 
of the protesters who had been charged in connection with the June 2006 
demonstration were sentenced to prison terms after being convicted of various 
crimes, including endangering “national security.”24 Of course, peaceful 
demonstrations demanding expanded rights for women did not threaten national 
security in any conventional sense; what Iranian women’s ongoing demands for 
equality did threaten was the authority of the discriminatory rules endorsed by 
Iran’s hardline clerics.  These clerics’ own hold on the reins of power was tied to 
maintaining deference to their particularly retrograde version of Islamic morality 
– along with upholding the fiction that Iranians willingly embrace this morality.  
Unable to offer any persuasive defenses of their dress policies, all they could 


                                                 
22 On how the United States has wound up in an alliance with conservative Muslim countries 
opposed to women’s international human rights, see Ann Elizabeth Mayer, The 
Internationalization of Religiously Based Resistance to International Human Rights Law, in 
Christopher L. Eisgruber and Andras Sajo, eds. Global Justice and the Bulwarks of Localism: 
Human Rights in Context 223-255  (Leiden: Martinus Nijhoff, 2005). 
23 On Iranian women’s agitation for equality, see Mahsa Shekarloo, Iranian Women Take On the 
Constitution, MERIP, July 21, 2005, available at 
http://www.merip.org/mero/mero072105.html 
24 See Human Rights Watch slams Iran for convicting six women's rights activists, International 
Herald Tribune, April 26, 2007, available at  
http://www.iht.com/articles/ap/2007/04/26/africa/ME-GEN-Iran-Womens-Rights.php 
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think of doing was to criminalize and harshly penalize any public manifestations 
of dissent. 
  Apparently unnerved by the common practice of subverting official rules 
on hejab, or Islamic dress, via recourse to minimal head coverings in bright 
colors, in April 2007 the regime ordered the police to clamp down with great 
severity on women’s non-conformity. Hundreds of women were arrested for bad 
hejab, and vehicles were impounded if the women drivers answered back to the 
police carrying out the crackdown.25  In the same period the Tehran prosecutor 
Said Mortazavi warned that Tehran women who repeatedly flouted Islamic dress 
rules could be banned from the capital for up to five years, complaining that 
women who dressed “like decadent models endanger the security and dignity of 
young men."26   


Of course, in so describing the situation, the prosecutor merely offered up 
another example to the regime’s critics of the misogynist official mentality, which 
it cloaked by appeals to “Islamic” rules.  The more that the regime tried to justify 
punishing women by making strained assertions that the security of the male 
population was being jeopardized by women wearing headscarves that were too 
small or the wrong color and the more that it resorted to criminal sanctions to 
enforce its stringent rules on hejab, the more unpopular and discredited the rules 
became.  In these circumstances, the popularity of Ebadi’s position that Muslim 
women should be left free to dress according to their own religious convictions 
could be expected to grow. 
 Meanwhile, Iran’s clerical leadership seemed to want to stanch the flow of 
damaging publicity that accusations of human rights violations were causing, 
prompting proposals for a new Islamic human rights initiative. Apparently 
judging the Cairo Declaration deficient, the head of Iran’s judiciary, Ayatollah 
Hashemi Shahroudi, in May 2007 publicly called for Muslim scholars and jurists 
to develop a charter of Islamic human rights that would provide an outstanding 
model for the world.  He stated that the charter should adopt a positive rather than 
a defensive approach and that it should be elaborated so that it could withstand 
what he called a campaign by the Western media against Islam and the Muslim 
world.27 The quality of “rights” that the new charter would be providing was 
suggested when Shahroudi commented that restrictions that Western societies – 
and France in particular -- had placed on wearing Islamic head scarves constituted 
                                                 
25 Dress code: Hundreds of women held in Iran, Times of India, April 28, 2007, available at 
http://timesofindia.indiatimes.com/World/Rest_of_World/Dress_code_Hundreds_of_women_held
_in_Iran/articleshow/1969127.cms 
26 Tehran women who flout dress code could face exile, Reuters, April 24, 2007, available at 
 http://in.today.reuters.com/news/newsArticle.aspx?type=worldNews&storyID=2007-04-
24T203211Z_01_NOOTR_RTRJONC_0_India-295487-1.xml&archived=False 
27 See Shahroudi calls for Islamic rights charter, Press TV, May 2, 2007, available at 
 http://www.presstv.ir/detail. aspx?id=8309&sectionid=351020101 
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the most blatant form of rights abuses.28  From the comment of this high-ranking 
official, one could infer that the ruling theocrats would ensure that Iran’s practice 
of arresting, prosecuting, imprisoning, flogging, and exiling from Tehran women 
who were guilty of “bad hejab” would be accommodated in any new Islamic 
charter of human rights – but that that the principle of freedom of religion for 
women would be precluded.  Yet again one could see that the attempts of Iran’s 
clerical leaders to coopt the language of human rights without having any 
willingness to respect the fundamental values enunciated in the Universal 
Declaration of Human Rights would be likely to produce a document in which 
any invocations of “human rights” would be immediately contradicted by 
provisions emanating from a mentality that was inherently hostile to rights and 
freedoms.  The fact that in 2007 Iran’s leaders were continuing to wrestle with the 
problem of how to define the relationship of Islam and human rights long after the 
1979 Iranian Constitution had set the two on a collision course was a sign that 
they recognized the importance of devising a more plausible policy on the 
relationship of Islam and human rights. However, with built-in contradictions, the 
proposed charter was unlikely to solve the human rights conundrums facing Iran’s 
theocracy.     


In Iran’s 2005 elections one saw hints of what could be an emerging trend 
in Muslim societies of according priority to social justice measures that correlate 
with human rights principles in the economic and social sphere. The stalwarts of 
Iran’s Islamic revolution had originally been preoccupied with Islamization, not 
with improving the economy.  After all, upon ascending to the leadership of the 
country, Ayatollah Khomeini had famously dismissed complaints about inflation 
by proclaiming that the Islamic revolution had not been fought about the price of 
melons.  As the heady days of revolution faded into dull memory, the masses who 
found themselves left behind as Iran’s elite accumulated huge fortunes grew 
angry and restless, which some candidates campaigning in 2005 for the 
presidency seemed to grasp.  True, any lessons from Iran’s 2005 elections had to 
be derived tentatively since the elections were hardly free. Nonetheless, it seemed 
significant that ambitious politicians recognized that continuing to make appeals 
to the need to uphold Islamic morality and denouncing behavior that evinced 
Western decadence was no longer a way to win elections. Candidates generally 
steered away from any statements that would make the electorate worry that they 
contemplated aggressive enforcement of strict Islamic law, obviously gauging that 
this would fatally alienate voters.  


The surprise victory of Mahmoud Ahmadinejad over the powerful and 
famously rich establishment candidate, Ali Akbar Hashemi-Rafsanjani, proved 
the popularity of his promises to solve problems afflicting the poor.  To convey 


                                                 
28 Id. 
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his commitment to the downtrodden, Ahmadinejad presented himself as a model 
of abstemious living and homespun Islamic piety. Since becoming president, he 
has continued living in a modest house near his Tehran office and driving the 
same old Peugeot 504 that he drove before becoming president.  When in Tehran, 
he eats a lunch brought from his home, consuming only bread and cheese at 
dinner.  Even on official occasions he appears in cheaply made, poorly fitted, 
unfashionable clothes. Courting the favor of Iran’s have-nots, he conveys the 
image that he is one of them. 


To consolidate his image as the friend of the poor, President Ahmadinejad 
takes pains to reach out to his constituencies in remoter areas and has visited most 
of Iran’s provinces, from whence he receives a flood of petitions from citizens 
pleading for him to address their needs and complaints.  An April 2007 visit to 
southern Fars province, during which wildly enthusiastic crowds welcomed him, 
showed that he retained a loyal following among Iranians with social and 
economic grievances The president himself was not blamed for Iran’s weak 
economic performance and maldistribution of wealth but was seen instead as the 
people’s champion who was waging a  battle against a corrupt elite, a man who 
could be trusted to expand employment opportunities, ensure provision of soft 
loans, and foster prosperity.  Thus, in the provincial town of Khorrambid, he 
faced a crowd of 10,000 who had waited five hours in the blazing sun to acclaim 
him.  An accompanying journalist reported that when the president appeared, 
members of the crowd chanted “Brave president! Justice! Justice!”29  


Obviously, for this crowd of have-nots justice meant reforms to achieve a 
more equitable order in which all would be guaranteed jobs and a decent living 
standard.  The Iranians who clamored for justice may not have studied documents 
like the International Covenant on Economic, Social, and Cultural Rights, but 
they demonstrated an intuitive affinity for its principles, even as President 
Ahmadinejad demonstrated an intuitive sense of how to convince them that he 
was on their side. Iranians’ preoccupation with economic deficiencies and social 
inequities is likely to grow, especially since Ahmadinejad does not seem actually 
to possess the economic skills needed to produce the prosperity and development 
that his supporters want.  Nonetheless, the shift in the direction of emphasizing 
social justice concerns could presage a broader reorientation in many Muslim 
countries towards demands for solutions to economic and social problems Few 
Muslims perceive any conflicts between Islam and international human rights law 
in the areas of economic and social rights or the right to development.  Because 
these rights reinforce Muslims’ aspirations for a more just order, Muslims – 
whether inside Iran or elsewhere -- may also increasingly discover an affinity for 
                                                 
29 Najmeh Bozorgmehr, On the road with a populist president, Maverick president shuns political 
elite, The Financial Times,  April 23, 2007, available at  
http://www.ft.com/cms/s/5ed75b10-f0f9-11db-838b-000b5df10621.html 
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human rights.  However, pointing out that social justice concerns can be one 
pathway leading towards appreciating what human rights offer is not to say that 
one can safely assume that economic and social development can proceed 
optimally in societies that fail to address serious deficiencies in the area of civil 
and political rights.  Indeed, recent studies of the problems of lagging 
development in the Middle East suggest otherwise.30 
 
Perceptions of U.S. Policies and their Implications        
 
Leaving Iran aside and surveying Muslim societies more generally, one realizes 
that changed circumstances could make the familiar preoccupation with the 
tensions between Islam and human rights in the area of civil and political rights 
eventually seem passé. Many factors are encouraging a reorientation towards 
what humankind needs to survive.   The fact that U.S. policy on issues of 
economic and social rights is so at variance with the international human rights 
principles in this area may actually help disabuse people of the notion that human 
rights are tied to U.S. values.  


Among the issues that are likely to preoccupy the world over the next 
years is the global water crisis – involving problems like grievous water shortages 
and gross disparities in access to safe drinking water. 31  Increasingly, the idea is 
catching on that the human right to water – a right that no one bothered to 
enumerate back in 1948 -- might be one of the most crucial human rights, as well 
as being a right that must be addressed on a global basis for the world to find a 
viable solution to the water crisis. Showing how human rights law constantly 
evolves, a proposed new convention dealing with the human right to water is 
currently under discussion.  Since most Muslim countries suffer from acute water 
deficits, which are predicted to worsen over the next decades, a new 
preoccupation with water as a human right may diminish interest in arguments 
regarding a supposed Islamic religious or cultural particularism that stands in the 


                                                 
30 In this regard, the Arab Human Development Reports that have been produced by the UN 
Human Development Program in 2002, 2003, 2004, and 2005 deserve consideration.  Although 
focused on development in Arab countries, they have broader implications. The reports have 
offered insights into the interrelationship of civil and political rights, economic and social rights, 
and the right to development in countries that are currently struggling to catch up with the 
dramatic economic progress being made by successful Asian countries. For example, the 2005 
report documented how the subjugated status of Arab women impeded development. See Human 
Development Reports, available at 
http://hdr.undp.org/reports/view_reports.cfm?type=2 
31 A multi-agency United Nations report examines the world water crisis, surveying its causes and 
proposed solutions. See World Water Assessment Programme, UNESCO, The UN World Water 
Development Report : Water for People, Water for Life (2003), available at  
 http://www.unesco.org/water/wwap/wwdr/table_contents.shtml 
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way of human rights.  Meanwhile, the United States has been promoting the 
notion that water resources should be privatized, treating water not as a human 
right but like any other commodity in the marketplace that can be controlled and 
marketed by transnational corporations. At the same time, the United States is 
insisting that human rights law does not apply to corporations.32  Muslim 
countries may soon unite with a broader coalition of countries from the Global 
South that want to fight against projects to privatize water.33 Instead of Muslim 
countries being placed on the defensive with regard to human rights, it may be the 
United States that will be pilloried for defying an emerging global consensus on 
the need to treat water as human right.  


Water issues could help Muslims to realize new affinities for human 
rights, but other factors could aggravate Muslims’ suspicions of human rights, 
such as the Bush Administration’s interventions in the Middle East. These mean 
that U.S. human rights rhetoric keeps being associated with attempts to sugarcoat 
neo-imperialist projects that many Muslims claim have the goal of weakening 
Islam in order to dismantle resistance to U.S. domination.  In this connection, the 
heavy-handed US efforts to reduce the role of Islamic law in the post-invasion 
Iraqi constitution are likely to provoke a backlash.   After the 2003 invasion, U.S. 
officials, especially those in the United States Commission on International 
Religious Freedom (USCIRF),  publicly pressed the urgency of enshrining 
provisions for religious freedom and protections for religious minorities – with 
the emphasis on Iraq’s Christian minority –  first in Iraq’s 2004 Transitional 
Administrative Law and then in the 2005 constitution.  In this connection, U.S. 
advisors campaigned to minimize if not eliminate provisions that could be used to 
uphold Islamic law, doing so with striking insensitivity to Iraqi attitudes. 


When it was hectoring the Iraqis to adhere to U.S. instructions for how to 
draft the new constitution, the USCIRF invoked international human rights law, 
but in fact it only showed concern for a few rights that dovetailed with distinctive 
U.S. priorities, the few rights that the United States typically has in mind when it 
admonishes Middle Eastern countries to respect “human rights.”  Muslims’ 


                                                 
32 See Statement by the U.S. Delegation to the 61st U.N. Commission on Human Rights, Item 17: 
Transnational Corporations, April 20, 2005, available at 
http://geneva.usmission.gov/humanrights/2005/0420Item17TNC.htm  
33 Regarding the drive to privatize water and the resistance to this see Maude Barlow and Tony 
Clarke, Blue Gold: The Fight to Stop the Corporate Theft of the World’s Water (New York: The 
New Press, 2002). On how water privatization clashes with human rights, see Jennifer Naegele, 
What Is Wrong With Full-Fledged Water Privatization? 6 Journal of Law  & Social Challenges 99 
(2004). 
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concern for their right to self-determination does not figure in this customized 
U.S. menu of human rights, in which securing freedom of religion is paramount.34   
 In public admonishments by the USCIRF, Iraqis were instructed that they 
needed to incorporate precisely the wording favored by U.S. authorities.35 Despite 
the intense lobbying, Iraqis resisted, and Islam retains a larger role in the 2005 
constitution than U.S. officialdom wanted to see. Even after the final constitution 
was issued, the USCIRF, dissatisfied with the compromises that accommodated 
Iraqis’ determination to show respect for Islam and Islamic law, continued to 
pressure the Iraqi government to make the amendments that the USCIRF claimed 
were necessary to tighten guarantees for religious freedom and the rights of 
religious minorities.36  
  What was at stake was not freedom of religion in the abstract but ensuring 
that Iraqi law protected religious freedom in a manner that served U.S. goals. 
These goals correlated with the ambitions of the Religious Right, which had seen 
its political potency mushroom since Bush replaced Clinton and for whose 
members converting Iraqi Muslims was a top priority. It was not difficult for 
Iraqis to ascertain the motives behind the calls for religious freedom. As one reads 
in the account by Ali Allawi, the former Iraqi Minister of Defense and Finance, 
Iraqis understood that the U.S. drive to secularize the Iraqi constitution and to 
provide guarantees for religious freedom was spearheaded by Christian activists.37  
Iraqis realized that would-be Christian missionaries were pushing for Iraq to 
adopt constitutional provisions that would forward their planned campaign to 
Christianize Iraq, a campaign that could be impeded by restrictive Iraqi 
constitutional provisions, such as ones that affirmed Iraq’s identity as a Muslim 
country or that accommodated traditional Islamic rules barring apostasy. The 
aggressive U.S. deployment of human rights rhetoric as part of an endeavor 
designed to whittle down the role of Islam provided ammunition to Muslims who 
charge that human rights constitute a threat to Islam.   
  Viewed from a Middle Eastern vantage point, U.S. professions of 
solicitude for Muslims’ human rights seem to reflect capricious politics and 
indefensible double standards. In the U.S. “war on terror,” evidence of flagrant 


                                                 
34 See Ann Elizabeth Mayer, Clashing Human Rights Priorities: How the United States and 
Muslim Countries Selectively Use Provisions of International Human Rights Law, 9 Satya 
Nilayam: Chennai Journal of Intercultural Philosophy 44 (2006), also available on my website at 
http://lgst.wharton.upenn.edu/mayera/Documents/satyanilayam06.pdf   
35 The record of the USCIRF’s extensive interventions in post-invasion Iraq can be found on the 
USCIRF website, available at 
 http://www.uscirf.gov  
36 See, e.g., Iraq: Human Rights in Jeopardy, in The 2006 Annual Report of the USCIRF, May 
2006, at 9-17, available at  
http://www.uscirf.gov/countries/publications/currentreport/2006annualRpt.pdf 
37 Ali Allawi, The Occupation of Iraq (New Haven: Yale University Press, 2007), at 226.  
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U.S. disregard for Muslims’ human rights has provoked dismay and anger, which 
exposés of the vile abuse of prisoners in Abu Ghraib and the barbaric conditions 
at the Guantanamo detention camp can only intensify.  In the background, 
resentment over the continued U.S. indifference to the denial of Palestinians’ right 
to self-determination still festers, and U.S. backing for Israeli measures that have 
aggravated Palestinians’ suffering intensifies Muslims’ disgust at U.S. professions 
of support for democracy, which are seen as hypocritical if not mendacious.  The 
way that human rights are opportunistically exploited to serve U.S. political 
objectives but otherwise disregarded can aggravate disenchantment with human 
rights on the part of those who fail to differentiate the consistent and universal 
principles of human rights from the vagaries of U.S. politics. 
  A related factor making Muslims associate appeals to human rights with 
nefarious U.S. policies is the humanitarian catastrophe that spread in the wake of 
the U.S. invasion and occupation of Iraq.  It is hard to overestimate the negative 
impact that reports of Iraqis’ acute misery since the 2003 U.S. takeover are having 
on Muslims’ attitudes.  Of course, U.S. leaders had set the stage for particularly 
bitter alienation by promising the world that Iraqis would enjoy vibrant 
democracy and prosperity once Saddam Hussain was overthrown -- only to leave 
Iraqi society staggering under the impact of  destructive military initiatives, 
rampant criminality, escalating sectarian violence, a collapsing infrastructure, 
shortages of essential commodities, and other ills that prompted millions of Iraqis 
who possessed the means to seek refuge in other countries.   
  At the same time, beleaguered apologists for the Iraq invasion intensified 
their insistence that the cause of human rights was being served, as is illustrated 
by the case of Fouad Ajami, a prominent professor at the School of Advanced 
International Studies in Washington who is of Lebanese Shi`i origin. His political 
evolution shows how people’s self-positioning vis-à-vis the merits of U.S. foreign 
policy can shape their perceptions of human rights issues in the Middle East. In 
the course of a few decades, Ajami’s ideological reorientation has led him to 
abandon his formerly tough critical evaluations of the U.S. practice of presenting 
its overseas interventions as part of carrying out the mission of advancing 
universal human rights. He has sufficiently changed course to bond with officials 
engaged in this practice, emerging as a close ally of neo-conservatives like former 
Deputy Secretary of Defense Paul Wolfowitz (who was for a time dean of the 
School of Advanced International Studies) and as one of Vice President Dick 
Cheney’s most trusted advisors, Wolfowitz and Cheney being two of the main 
architects of the U.S. invasion of Iraq.38   


                                                 
38 For an account of his transformation, see Adam Shatz, The Native Informant, The Nation, April 
28, 2003, available at 
http://www.thenation.com/doc/20030428/shatz 
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 Among the items that I uncovered when researching the first edition of 
my book on Islam and human rights was an essay by Ajami that had been 
published in 1978.39  Read today, the essay reminds one how significantly the 
political climate has altered since the 1970s, when advocacy of Third World 
concerns was having a real impact on the international scene and when the 
presence of the Soviet bloc provided a strong counterweight to the United States 
and encouraged the circulation of socialist ideals.  Ajami’s essay dates back to a 
decade when he still remained grounded in his region of origin even though he 
had since settled into a U.S. academic career.  The Ajami of that era displayed 
sympathies for socialist ideals and the then fashionable Third World perspectives, 
offering vigorous criticisms of the U.S. deployment of a narrow menu of civil and 
political rights as part of its arsenal of foreign policy tools. In his earlier 
incarnation, Ajami denounced as a cheap world-order logic the U.S. practice of 
ignoring the pervasive grinding poverty in Third World countries, treating poverty 
and starvation as domestic problems for local governments to solve, and choosing 
to intervene only in selected cases where it identified objectionable “mischief of 
Third World regimes.”40  Suspicious of the U.S. agenda in the Third World, 
Ajami perceived in the relatively modest initiatives then being pursued under 
President Jimmy Carter the very type of neo-imperialist adventure that the United 
States would later engage in on an infinitely more ambitious scale when it 
overthrew Saddam Hussain.  He presented a caustic assessment of Carter’s human 
rights policy, in which he specifically denounced the idea that U.S. interference 
could create just societies in the Third World. Criticizing the U.S. tendency to 
recast its ideology as an expression of universal norms, he recorded his 
observations, which included:  
 


The current campaign for human rights reflects an unmistakably ethnocentric 
and ‘imperial’ mentality. America is the center of the world, radiating goodness 
and universal norms.  The rest of the world, the Third World in particular, is but 
a mere periphery.  America calls the tune, while others are expected to follow…  
Another is an irony that derives from America’s own failure to ratify some of 
the major human rights conventions . . . US self-righteousness is particularly 
problematic in cases involving Third World regimes.  Westerners may forget – 
but non-Westerners should not be expected to do so – that a human-rights [sic] 
rhetoric of sorts was very much a part of the mythology and the ideological 
baggage of Western colonialism.  Even when colonizing others, Europeans were 
found of justifying their alien rule as a way of promoting human rights . . .41  
No amount of external meddling can construct just and equitable social 
arrangements in a particular society, create the foundation for a just state, or 


                                                 
39 See Fouad Ajami, Human Rights and World Order Politics, World Order Model Project, 
Occasional Paper no. 4 (New York: Institute of World Order, 1978).  
40 Id. at 31. 
41 Id. at 9. 
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decree fair ways of distributing the social project.  Vigorous indigenous forces 
must themselves promote such goals . . . 42  


 
Over the last decades as the influence of socialist ideals has faded and as 


the power of the U.S. neo-conservative movement has dramatically expanded, 
Ajami has shifted to the right.  Today as an acclaimed Middle East expert whose 
pronouncements can be relied on to back U.S. policies and confirm neo-
conservative tenets, he is invited to serve as a regular commentator in the U.S. 
media.  In this capacity, he became a public cheerleader for projects like the 
ambitious Bush administration plan to use Iraq as a stepping stone to remake the 
Middle East in the U.S. image, speaking as if the U.S. commitment to spreading 
the blessings of freedom to the Arabs was not open to doubt. Adopting the 
mindset of many others in the U.S. establishment, he acts as if Arab 
condemnations of U.S. human rights policies were childish and unreasonable.    


To illustrate his metamorphosis, one could consider his reactions to 
torture. At the time of his 1978 essay, Ajami had stressed the universal quality of 
the ban on torture, which he treated as “morally compelling,” expressing the view 
that “(t)here is something particularly repugnant about torture, about one man 
inflicting suffering on helpless beings who cannot resist.”43 By the time of the 
2004 exposes of the sickening abuses of detainees held in Abu Ghraib, Ajami’s 
attitude had changed to the point that he could speak patronizingly of Arab 
reactions in a televised interview with Jim Lehrer: 
 


Well, Jim, we were not loved in the Arab world the day before yesterday, the 
day before these pictures were made available, and we saw these horrific scenes. 
This just simply plays into the stereotypes people have. This has become for 
many of these Arabs watching us and watching our war in Iraq, it's a referendum 
for them on the war on Iraq.44 


 
As a result of his transformation, Ajami could distance himself from “these Arabs 
watching us and watching our war in Iraq,” becoming someone who viewed the 
Abu Ghraib tortures from the perspective of Washington’s neo-conservative elite 
and classifying these as a public relations problem, not a human rights atrocity 
that should fatally tarnish the U.S. democratization project.  
  Whereas the Fouad Ajami of 1978 had seemed to possess a clear picture 
of how negatively people in Arab societies would respond to U.S. invocations of 
universal human rights when these were coupled with neo-imperialist ventures, in 
a book published in 2006 Ajami seemed to be peering at the Middle East through 


                                                 
42 Id. at 29. 
43 Id. 
44 Online News Hour: Arab Reaction to Iraqi Prisoner Photos, May 5, 2004, available at 
  http://www.pbs.org/newshour/bb/middle_east/jan-june04/prisoners_5-5.html 
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a distorting lens.  He lamented the sorry outcome of the 2003 U.S. invasion of 
Iraq, which he had confidently predicted that Iraqis would welcome and celebrate.  
According to his assessment, the United States had benevolently endowed Iraqis 
with liberty and a chance for democracy.  Ajami laid the blame for the ensuing 
debacle at the feet of the Arabs, including local religious leaders, who had 
rejected what he called “the foreigner’s gift.”45  Regarding the U.S. Iraq project, 
Ajami maintained that “there is nobility in what is being attempted.” Completely 
ignoring the actual reasons that opponents had given for denouncing the U.S. 
attack on Iraq, which had included a hardly trivial concern for upholding 
international law and the central principle of non-aggression, Ajami expressed 
scorn for the negative assessments on the part of “American liberalism” and “the 
multitudes of America's critics in Arab and European intellectual circles.”46  
Unwilling to concede that there were ample grounds for questioning the bona 
fides of claims by the Bush administration to be engaged in an altruistic quest to 
bring democracy to Iraqis, Ajami chose to imply that the critics were racists, 
which was peculiar at a juncture when he spoke of “these Arabs” as he did. 
Adopting the pose of a supporter of human rights universality, Ajami indignantly 
assailed foes of the Iraq invasion as people who divided the world into a 
democratic West and a despotic East, asserting that “it is they today who 
propagate a view of peoples and nations fit -- and unfit -- for democracy.”47  
Writing as if it were a given that U.S. neo-conservatives who called for invading 
Iraq were genuine human rights universalists, he also noted how, at least 
according to his personal scheme for classifying the two sides in the controversy, 
the respective alignments of conservatives and liberals had switched.  Ajami 
declared that:   
 


Iraq today represents the odd spectacle, a veritable reversal of intellectual 
galaxies, of a conservative American president proclaiming the gospel of liberty 
while liberals fall back on a surly belief that liberty can't travel, can't spread to 
Muslim lands.48 


 
That is, he presented critics of the Bush administration’s Iraq policies as being 
people who had pretended to believe in universal human rights but who had been 
exposed as  elitists who conceived of democracy as the sole prerogative of 
Westerners.  In so doing, Ajami joined the legions of academics writing on human 
rights who in the course of making problematic arguments about the politics of 
human rights have twisted and distorted what upholding human rights universality 
                                                 
45 Fouad Ajami, The Foreigner’s Gift (New York: Free Press, 2006). 
46 Fouad Ajami, A New Iraq, Wall Street Journal, January 26, 2005, available at 
http://www.sais-jhu.edu/pubaffairs/SAISarticles05/Ajami_WSJ_012605.pdf 
47 Id.  
48 Id.  
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entails. In reality, opposing the U.S. attack on Iraq was not an indication of having 
“a surly belief that liberty can’t travel,” nor did it correlate with racist notions that 
Arabs were unfit for democracy.  Far from engaging in an intellectual reversal, as 
Ajami charged, the critiques of the Iraqi adventure by “liberals” could find ample 
foundation in the principle of maintaining a consistent respect for international 
law. For example, former President Carter, whose commitment to advancing 
human rights through less aggressive means Ajami had formerly assailed, 
excoriated the Bush doctrine of preemptive war that had been utilized to justify 
attacking Iraq, condemning “the overt reversal of America's basic values.”49  
Having once discerned neo-imperialist dimensions in Carter era policy, Ajami 
now seems determined to brush aside any intimations that hegemonic designs 
could lie behind the U.S. military conquest of Iraq. In 1978 he had refused to take 
at face value U.S. protestations to be advancing the cause of human rights 
universality, warning that this rhetoric could be a cover for colonial projects – but 
his mind had subsequently executed a galactic reversal. 


Human minds are malleable, and it is not unusual for attitudes to adjust in 
response to the shifting political fortunes of contending factions.  Where human 
rights controversies are concerned, one can find academics who prove to be 
distinctly political animals who test which way the wind blows and adjust their 
stances accordingly.  Ajami’s intellectual metamorphosis illustrates how aligning 
oneself either with critics or supporters of U.S. foreign policy can shape one’s 
assessments of human rights policies in the Middle East. In the 1970s Ajami 
displayed a keen sensitivity to how Arabs’ historical experiences had shaped their 
worldview and how these experiences would make them resist U.S. attempts to 
impose U.S. values and priorities.  In contrast, today, having found a comfortable 
niche in the camp of powerful U.S. neo-conservatives, he is prepared to belittle 
Arab protests against U.S. military aggression and occupation. Ajami is certainly 
not alone in shifting his allegiances, but one might be excused for sensing an 
element of perversion in the particular direction in which Ajami’s attitudes 
towards the official U.S deployment of human rights have moved.   


It seems fair to predict that, where U.S. human rights policies like those 
conjoined to the fateful U.S. takeover of Iraq are concerned, typical Middle 
Eastern Muslims’ attitudes will tend to evolve in a direction precisely opposite to 
Ajami’s.  Rather than imagining that the United States has been altruistically 
engaged in bestowing “the foreigner’s gift,” they are likely to make negative 
assessments that will approximate those made decades ago by the younger Ajami. 
Harsh critiques of the U.S. misadventure in Iraq may provide ammunition for 
those in Muslim societies who argue that human rights are an instrument of 
Western hegemonic designs. However, in the contemporary Middle East, those 
                                                 
49 See Carter Blasts Bush on His Global Impact, Guardian Unlimited, May 20, 2007, available at 
http://www.guardian.co.uk/worldlatest/story/0,,-6646247,00.html 
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who are angered by U.S. policies are unlikely to resort to the leftist Third World 
ideology that Ajami deployed in his critique of U.S. human rights policy back in 
the 1970s – and that in updated form still holds sway in leftist circles in Latin 
America.  Instead, with the decline in secular ideologies like Arab socialism and 
the ascendancy of Islamism, hostile reactions to the U.S. deployment of human 
rights as part of its interventions in the Middle East may take on an Islamist 
coloration. Muslims who are outraged by the sufferings that their coreligionists 
have endured at the hands of U.S. forces in Iraq, Guantanamo, and elsewhere may 
be increasingly drawn to combinations of Islamism and nationalism that serve to 
mobilize resistance to U.S. diplomatic pressures and military and economic 
predations. This, in turn, could play into the hands of regimes and political 
movements that instrumentalize Islam as part of schemes to mobilize popular 
support and that also resort to retrograde readings of Islam to crush human rights. 
Angry reactions to what are seen as U.S. manipulations of human rights to 
advance hegemonic designs could not only potentially discredit human rights but 
could also spill over into attacks on indigenous human rights NGOs and their 
critiques of repressive Islamist policies.  That is, in lieu of fostering progress 
towards integrating human rights in the fabric of Muslim societies and a 
harmonization of Islam and human rights, U.S. policies, ones that are ostensibly 
aiming to enhance Muslims’ rights, may have reverberations that portend serious 
setbacks. 
 
Conclusion 
 
At the same time that people in Muslim societies and in Western milieus have 
been arguing about the relationship of Islam and human rights, both Islam and 
human rights have been evolving.  The relationship is complex and mutable, and I 
can report that the current status is far from where matters stood back in the early 
1980s. In an era of unsettling changes to the status quo, perceptions of the Islam 
and human rights nexus have proven to be politically sensitive. In these 
circumstances, the position that Islam and human rights are inherently in conflict, 
which assumes two settled entities in a stable relationship, is becoming even 
harder to sustain – as is the view that human rights are ineluctably tied to Western 
civilization. 
  At a time when Muslims have been struggling to define where they stand 
vis-à-vis international human rights law, the United States has been an obtrusive 
factor and a disruptive influence.  As U.S. connections to the international human 
rights system become more attenuated and as official U.S. human rights rhetoric 
becomes progressively more discredited, it should become easier for at least some 
Muslims to differentiate U.S. policies from the actual principles set forth in 
international human rights documents and to evaluate the latter based on what 
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they actually offer to Muslim societies. Some recent developments are 
encouraging Muslims to conceive of the relationship of Islam and human rights as 
harmonious and to promote an appreciation of the merits of human rights 
universality. Thus, a potential shift lies before us; we may be facing decades in 
which the United States will be moving farther away from the international 
human rights system while Islamic thinkers and people in Muslim countries more 
generally will be growing more attracted to international human rights law, seeing 
in it principles that acknowledge the legitimacy of their most pressing concerns 
and complaints. However, as noted, there are also factors on the current scene that 
could work in the opposite direction and that could energize Islamist hostility to 
human rights, confirming suspicions that human rights are part of a nefarious 
Western plot.  Taking stock, we must recognize that the Islam and human rights 
relationship is regularly readjusting in response to a changing environment, so 
that the questions that will be being addressed over the next decades will not 
likely be the same ones that Muslim societies and Islamic thinkers have been 
wrestling with to date. 
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The Dark Sides of Convergence:
A Pro-civilian Critique of the Extraterritorial


Application of Human Rights Law in
Armed Conflict


Naz K. Modirzadeh*


Introduction


International human rights academics and activists rarely have a great deal to
celebrate. Compared to their colleagues in private international law or domes-


tic law, they are faced with creating a convincing account of “real” law. They often
work on the most horrifying atrocities committed against individuals around the
world, struggling to draw the world’s and the international community’s attention
to the plight of subjugated and silenced masses. Like their colleagues who work in
the field of international humanitarian law (IHL, or law of armed conflict), they
focus on history’s darkest moments, when humanity seems lost or forgotten.


Yet, in the last decade, human rights scholars and advocates working at the cut-
ting edges of academia and litigation have led a tremendous amount of innovation
in the literature and in courtrooms and UN committees around the world. They
have managed to transform a long-accepted truism of international law, and to
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challenge States and their militaries to fundamentally reconsider the nature and
scope of their obligations on the battlefield.


Indeed, the idea of co-application of international humanitarian law1 and human
rights law has drawn a tremendous amount of academic attention and a huge
amount of innovation in international and domestic jurisprudence. This transfor-
mation, this much-touted shift in the field of international law, is often referred to
as the “humanization of humanitarian law”2 and, more technically, the “conver-
gence”3 of international human rights law (IHRL) and international humanitarian
law. Yet in the current headlong approach into convergence, rights and rights insti-
tutions may carry risks to the very goals many humanitarian-minded international
lawyers seek to achieve.


The current debates around the applicability of human rights during conflict, the
extraterritorial applicability of human rights and the post facto enforcement of
human rights claims against military personnel engaged in armed combat appear
to avoid the central question of whether adding human rights to the legal terrain of
war is good—good for civilians, good for the longevity of legal constraints on con-
duct during conflict and good for the promotion of human rights. Underlying the
huge number of scholarly papers on the issue of parallel application of IHRL and
IHL,4 as well as the increasingly pro-convergence jurisprudence of key interna-
tional courts, is an assumption that more human rights (in a formal sense) always
equal more enjoyment of basic rights. To the extent that a major scholarly project
seems to be intent on demonstrating that human rights law was always meant to
apply during armed conflict and that the main challenge before us is the specific
and detailed enforcement of discrete rules of IHRL, we need an honest assessment
of what we want human rights law to do for us and how the pragmatic and tactical
deployment of human rights arguments will affect the overall fate of rights dis-
course in war.


The goal of this article is not to delve into the legal complexities of various
courts’ interpretations of the details of the application of human rights law in war,
but rather to take a bird’s-eye view of the debate and to question whether it is a
good thing to insist on the extraterritorial applicability of human rights to armed
conflict situations. The tone of the many articles and commentaries on the topic of
“convergence” suggests that if only the views of various UN treaty bodies and forward-
thinking courts were applied fully by the military, it is obvious that the experience
of civilians caught up in armed conflict would be improved, that detention would
be more humane, that accountability for violations would be increased—that, in
short, outcomes would be more humanitarian. I aim to question that assumption,
and to raise questions about whether even the full realization of the aspirations of
human rights scholars and advocates would actually be better for civilians in war.
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The real desired impact of insisting on the co-application of human rights law
with IHL is far more limited than a frank reading of most of this scholarship would
suggest. Indeed, it seems that rather than transforming the very legal framework
within which armed conflict occurs the main upshot of promoting parallel applica-
tion is to increase the available legal forums and accountability measures to which
States can be subject after alleged violations occur. This article questions whether
promotion of full parallel application, with the intent of only changing the
framework of post facto accountability, actually harms the capacity for law to protect
civilians in war. This paper argues that the formalist machinations currently em-
ployed to argue that violations of IHL should come within the jurisdictional ambit
of human rights instruments and courts may be harmful to the very aims liberal in-
ternational lawyers seek to achieve. My argument is that parallel application is
equally as bad for the Iraqi civilian as it is for the American soldier. As we pull back
the layers of legalistic argumentation, the real role of rights discourse and the real
function of human rights law on the battlefield seem much less thought-out than
leading scholars suggest, and the implications for this new approach to international
law seem much more problematic than the current debate on the issue presents.


For the civilian and the soldier, the vague overlap of these two bodies of law is at
best incoherent, and at worst raises expectations that cannot be met. The civilian in
Basra during the occupation would be told that he might have some human rights
claims against the British (in the event that they have a certain kind of control over
him), no human rights claims against US forces (because they refuse to recognize
the applicability of the law), full human rights claims vis-à-vis the Iraqi transitional
government (depending on what stage of the Iraqi transitional government we
would be looking at, and depending on the interpretation of what it would mean
for human rights obligations to continue to apply to Iraq even after the invasion
toppled its pre-existing government), and moderate human rights claims vis-à-vis
any European States party to the European Convention on Human Rights that
would happen to have any control over an individual Iraqi in the south. Contrary
to IHL, where the civilian (or prisoner of war or enemy combatant) is not a rights-
holder but a person to whom obligations are owed by a party to the conflict (and
therefore where we would look to the behavior of the party to the conflict in order
to determine whether there has been a violation of the rules), IHRL raises the ex-
pectation that there is a clear duty-bearer who is capable of responding to the rights
claim held by any individual on a given territory.


From the perspective of the commander seeking to provide regulations to the
soldier based on the State’s relevant obligations under international law, rules of
warfare and doctrine on the battlefield must be whittled down to clear and brief
rules of engagement. While senior commanders, military policymakers and


351


Naz K. Modirzadeh


Modirzadeh-050710.ps
C:\_WIP\_Blue Book\_Vol 86\_Ventura\Modirzadeh-050710.vp
Thursday, May 13, 2010 10:59:32 AM


Color profile: Disabled
Composite  Default screen







military lawyers advising high-ranking officers may (and often do) take policy,
politics and additional bodies of law into account, the rules that ultimately govern
conduct and determine whether soldiers are subject to criminal liability must be
those that are clearly recognized by the State in question as applicable to a
particular conflict.


Part I sketches the background of the development of IHL and IHRL, and pro-
vides an overview of the stakes in the debate over extraterritorial applicability of
IHRL in armed conflict. Part II presents a list of ten concerns one might have
about the current accepted consensus toward convergence. Part III concludes
with a view toward possible pathways forward.


Part I: Background to the Relationship between IHL and IHRL


In this section, I hope to lay out the key signposts in the debate on convergence,
pointing out the actors in each salient aspect of the discussion on convergence. My
purpose is not to go into the detailed and complex questions involved in each as-
pect of the debate, but to provide a bird’s-eye view of the key questions and the
practical implications of a given position. In particular, I want to draw attention to
the increasingly common reference in the scholarly literature to a “consensus” or
“settled issue” on the first-order questions relating to the applicability of human
rights law in conflict.


It may be useful before delving into the key signposts of the debate to review the
generic narrative of the question of convergence, one that seems to be accepted by
all sides. In presenting this narrative, I am hoping to foreshadow some of the seem-
ingly innocuous assumptions within it that will come back to be important in our
critique of contemporary positions on the convergence question.


The first question in the debate over convergence, one that is largely treated in
the past tense in contemporary scholarly literature, is whether human rights law
applies at all during armed conflict. Here, there is usually a reference to the “tradi-
tional” or “classical” position of international law, in which human rights was the
“law of peace,” and IHL the “law of war,” with a clear and unquestioned separation
between the two. In the “good/bad old days” (depending on who is presenting the
intellectual history) of international law, it was clear that the law of peace could not
apply during armed conflict because the law of peace addressed the relationship
between the State and the citizen/territorial subject during the normal conditions
of peace, whereas IHL was a highly specialized legal regime created in close consul-
tation with military personnel for the purposes of regulating the state of exception
from day-to-day governance that characterizes warfare. This traditional under-
standing of the clean separation between the law of peace (human rights) and the
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law of war (IHL) accepts that when we are talking about a situation of armed con-
flict, we will necessarily be in a context where human rights will be impossible to
apply, and where there will be little to no accountability for human rights viola-
tions. In addition, underlying this “traditional” position seems to be an under-
standing that those who must deal with the law, enforce it on the ground and be
accountable for compliance are very different.


So, if we imagine that the line below is the overall span of a human life, from
birth to death,


human rights law addresses every possible way in which this human life might en-
counter the State, and even how the individual might encounter other private ac-
tors within the State: the right to education,5 the right to basic health care,6 the right
to shelter,7 the right to marry the person of one’s choosing,8 the right to parent ac-
cording to one’s values,9 regulation of encounters with police and the courts,10 reg-
ulation of one’s encounter with imprisonment, structuring of paid labor and
equality of labor,11 political participation,12 and religious participation,13 among
others. The historic singularity of human rights law, and its revolutionary transfor-
mation of traditional Westphalian sovereignty, is the notion that the individual has
rights on the international stage—that international law can reach into the State
and regulate the relationship between the individual and her government. In vest-
ing the individual with rights by virtue of her personhood, IHRL empowers the in-
dividual to imagine and pursue a full, rich, emancipated, politically vital existence.
IHRL is unlimited in its scope and potential; it quickly moves beyond the basic ne-
cessities of bare human sustenance and provides the constitution for a society built
on individual choice and engagement. So, we might see our individual’s lifetime as
legally covered by IHRL in this manner,


where the scope of IHRL’s influence on the individual’s relationship with the State
and public life is limited only by the development and expansion of IHRL itself.


The traditional model conceives that if, in the span of this individual’s life, her
State should enter into armed conflict, it is at this very moment that IHRL ceases to
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be relevant to her relationship to the State and, instead, IHL alone regulates her re-
lationship to belligerent actors until the end of hostilities.


Again, in this model, IHRL is merely suspended for the duration of armed conflict
and is immediately “reactivated” once the State returns to a normal state of gover-
nance of its own territory.


At its most basic level, the concept of convergence suggests that because IHRL
always applies to individuals in their relationships to the State (except in the limited
cases of derogation as allowed under the International Covenant on Civil and Po-
litical Rights (ICCPR) but not under a number of other IHRL treaties), it continues
to apply during armed conflict, but may be limited or refined by IHL as the lex
specialis. Convergence argues that IHRL cannot be arbitrarily suspended simply
because an armed conflict has broken out on the territory of a State with interna-
tional obligations under human rights law, but that it may be limited in its applica-
tion by IHL. So, in our individual’s timeline,


IHRL continues to apply in parallel to IHL for the duration of the armed conflict,
and as before IHL ceases to apply once the armed conflict is over. Theoretically, this
would apply for any and all discrete human rights obligations of the State in ques-
tion: so if a State has ratified the ICCPR; International Covenant on Economic, So-
cial and Cultural Rights (ICESCR); Convention on the Elimination of All Forms of
Discrimination against Women; Convention against Torture (CAT) and Conven-
tion on the Rights of Children (CRC), then that State would remain responsible for
its obligations within those treaties (and vis-à-vis the relevant treaty bodies) during
the armed conflict, except insofar as particular obligations are altered or limited by
the function of IHL. As a result, in the event that our individual’s State finds itself
fighting off an invasion from a neighboring enemy, the State would continue to be
responsible for the human rights of individuals on its territory for the duration of
the armed conflict, while both the State and the invading nation would be respon-
sible for IHL vis-à-vis the population.
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The first-order question of the convergence debate is whether IHRL and IHL
should apply side by side during armed conflict, and how that parallel application
can be articulated in theoretical terms and put into practice. As we will see, while
the theoretical or principled position for parallel application seems to be domi-
nant (and even wholly uncontroversial at this stage), the question of how these
bodies of law should apply in tandem, what provisions of human rights law con-
tinue to apply to the State and what additional obligations are created by the
operation of human rights law are hotly contested.


Assuming the theoretical applicability of human rights law is accepted, the sec-
ond major question in the debate focuses on extraterritorial applicability of human
rights law during armed conflict. This asks whether a given State carries its human
rights obligations abroad on the backs of its military forces. IHL is by its nature ex-
traterritorial: IHL follows fighting forces and its applicability in a given situation is
generally determined by a factual assessment of the circumstances at a given time.
For its part, human rights law has traditionally been closely tied to the particular
institutions and systems of governance of the State that brings human rights regu-
lations upon itself. The broad question of extraterritorial application of human
rights law (within which armed conflict is but a particular instance) concerns
whether a State can ever have obligations under its various human rights treaty (or
customary law) obligations that extend beyond its territorial borders, its territorial
jurisdiction and some limited understanding of foreign territories in which it
enforces jurisdiction (such as embassies abroad).


We could imagine this question as having an impact on all sorts of contempo-
rary situations: States could be held responsible for the human rights violations
committed by multinational corporations acting abroad, and they could be re-
sponsible for violations committed by international financial institutions of which
they are members. Here the debate goes beyond whether human rights law contin-
ues to apply during armed conflict and its concomitant concerns: whether a State
would be responsible to control the human rights violations of an armed group
carrying out violations on its territories in a non-international armed conflict;
whether a State would be responsible for violations of various civil and political
rights while defending itself against an invasion; and whether a State would have
obligations to provide humanitarian access under the right to food or other provi-
sions of ICESCR. The question then becomes whether IHRL obligations of a par-
ticular State travel with that State when it is engaged in military actions abroad. If
they do, do they carry the full scope of human rights obligations, or some minimal
“core” of rights? Is the State responsible for the institutional context in which indi-
viduals enjoy their rights in foreign lands, or only for those encounters between
foreign individuals and the State’s representatives? And what is the reach of
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national or regional human rights bodies in determining whether States have
complied with their human rights obligations in the course of armed conflict?


For the growing number of international bodies, courts and States that argue
that, at least in principle, human rights law does travel with the obligated State, the
bulk of the legal debate turns to the question of what level of control or military in-
volvement is required before the application of human rights law is triggered. Is
mere presence enough? Is effective control rising to the level of occupation re-
quired? Is the level of control required more constraining than the standard for oc-
cupation? Must an individual be in the custody of a State before that State’s human
rights obligations extend to that individual on foreign soil? These questions—
whether human rights law applies extraterritorially to some extent, and, if so, what
jurisdictional reach is provided—are at the core of the debate over convergence.14


Current human rights scholarship and lawyering strongly support the extraterrito-
rial application of human rights law in armed conflict, a position slowly gaining
recognition in key domestic and international jurisprudence.15


Having provided a narrative summary of the development of these areas of law,
it may be useful to now provide an overview of the ways that the two bodies of law
function. IHL is, if nothing else, grounded in and justified on the basis of its practi-
cality, its intimate connection to military professionals and what they are asked to
do in the heat of battle. The defense of IHL against the charge that it is not protec-
tive enough, or that it skews the calculus of life and death toward the needs and
entitlements of the military, is that this state of affairs is the only way to maintain
the legitimacy of the law in the eyes of commanders, that we must be modest in our
aims for complex legal restraints during the most brutal and unregulated fog of
war. As such, IHL offers three key moments for the law to act: prior to conflict, IHL
is the basis for military doctrine and training on protection of civilians, propor-
tionality, distinction and other key restraints on warfare; during conflict, its provi-
sions allow commanders and instructors to create simple, concrete rules for
conduct, and the battle-relevant aspects of IHL provide commanders with the lim-
its on what military personnel may do in the pursuit of their objectives, and clear
provisions for the treatment of various categories of individuals; after hostilities,
IHL provides the grounds for disciplining troops who violate the rules according to
national military law grounded in international norms, as well as creates the legal
framework for accountability of military personnel and others in the command
structure in other legal forums (such as international tribunals, national high
courts, the International Criminal Court, etc.).


In practical terms, it is in the first two areas that IHL is most impactful: it has often
been noted that post facto accountability for IHL is extremely difficult to establish.16


Liability for violations of provisions related to proportionality, distinction and
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other obligations under IHL that involve balancing or a reasonable-commander
standard is, in practical terms, usually established only in the most extreme cases of
violation.17 In this sense, the rules of IHL emphasize a priori prevention of viola-
tions, and focus on the basic protections owed to those individuals hors de combat
as well as a pragmatic set of detailed rules for treatment of prisoners of war and others
detained by parties to the armed conflict. The provisions of IHL are ideally suited
for being diluted and distributed in simple terms to military professionals in the
battlefield: indeed, the interpretation of IHL rules is often based in the practicality
of application in the heat of battle.18


IHRL is based on a different set of assumptions about the way that States act,
and the capacity of the international community to regulate that behavior. Human
rights law functions as an agreement by States with other States ratifying not only a
set of obligations vis-à-vis those they govern, but also laying out a specific and de-
tailed set of rights claims that can be activated by the population of the ratifying
State. Whereas IHL focuses on the obligations of the high contracting parties, fo-
cusing on the statuses of those who enjoy particular protections or are owed spe-
cific levels of care (with no reference to rights-holders or individuals in a position
to make claims against legal obligations), IHRL identifies a broad scope of rights
spanning civil and political life; economic, social and cultural rights; and a series of
more specific individual rights where the State is expected to take positive action as
well as refrain from certain behavior.19 IHRL sees the greatest potential for achieve-
ment of human rights in national implementation of international norms by en-
couraging domestic absorption of treaty provisions and amendment of domestic
laws and practices that potentially violate human rights obligations. Unlike IHL,
human rights law very rarely sets out a balancing equation between the entitlements
of the State and the rights of the individual: while there are specific arenas in which
the interests of the State are weighed against the enjoyment of the right (such as when
the government seeks to limit rights during a state of emergency under the deroga-
tion provisions of the ICCPR or when States are entitled to limit free expression for
public morals or public order reasons), IHRL strictly regulates the actions of the
State and insists on the consistent provision of judicial and due process protections
for individuals. Perhaps most significantly, international human rights law imag-
ines its arena of application as that of a State in full control of its systems of gover-
nance, constantly negotiating—through domestic institutions—its role within the
environment of a particular culture and approach to citizenship. Unlike IHL,
which assumes the tragic and destructive backdrop of war and is thus modest in its
ambition, human rights law lays out the full vision for a future community of the
governed endowed with increasingly substantial claims against those in power.
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Part II: A Preliminary List of Critiques: Is More Human Rights Law
Always a Good Thing?


A common theme in writing and debate on the subject of the parallel application of
IHRL and IHL in wartime, particularly regarding extraterritorial applicability of
human rights obligations, is the notion that we are witnessing a now-inevitable
trend of progress toward more human rights, that the question of convergence is
no longer a question of “whether” as much as “how far.” As one author notes, in
summarizing a range of articles on the debate, “With respect to the differing opin-
ions, it is submitted here that the continued applicability of IHRL during armed
conflict is by now firmly determined.”20 Another leading commentator concludes,
albeit with apparent hesitation,


How these two bodies of law, which were not originally meant to come into such close
contact, will live in harmony in the broader framework of international law remains to
be seen over time. But one thing is clear: there is no going back to a complete separation
of the two realms. Potentially, a coherent approach to the interpretation of human
rights and humanitarian law—maintaining their distinct features—can only
contribute to greater protection of individuals in armed conflict.21


One striking aspect of the huge volume of scholarship celebrating and analyzing
the co-applicability of IHL and IHRL in armed conflict is the lack of critique of the
concepts and assumptions underlying this new legal order. While a number of
scholars do seem to recognize the technical challenges posed to those responsible
for enforcing human rights in battle, the field has not been subject to critical think-
ing on the possible costs of bringing human rights discourse and human rights
frameworks into the realm of war. Given that the very few examples of scholarship
rejecting or limiting the applicability of human rights law in war are drafted by
those sympathetic to States that object to extraterritorial application of their hu-
man rights obligations,22 it is appealing to dismiss critics of convergence as either
seeking to avoid regulation of conduct or seeking to maintain the most permissive
legal regime possible for troops. Indeed, most scholars and practitioners working
on this issue—whether in human rights litigation or those taking a strong aca-
demic position favoring convergence—seem to assume that the only possible
stance against convergence could be either from States protecting their own inter-
ests and the entitlements of the military (read the United States and Israel),23 or from
those military commanders who fear that it will be practically impossible to imple-
ment human rights law on the ground. For those engaged in this debate, the very
appeal of this rapidly growing genre of scholarship may well be the seemingly clear
fault lines: it seems rather intuitive that the “good guys,” the liberal, pro–human
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rights lawyers and scholars concerned with States that justify their behavior in the
framework of permanent war, would be in favor of the expansion of the human
rights regime by any means possible, and through any legal contortions necessary.
Equally, it seems clear that the “bad guys,” States that reject these very laws because
they are overly restraining or expose them to liability for horrific violations, or con-
servative scholars and lawyers sympathetic to the military, would be against the ap-
plication of human rights in the battlefield and would engage in anachronistic
arguments about the glorious past of international law when things were clear and
laws stayed in their appropriate spaces. Given these alternatives, one would want to
be on the side of progress, the future, the best use of the international legal system
for the increasing realm of human rights application.


In this sense, the debate over extraterritoriality and convergence, when mapped
onto debates over the “war on terror,” and treatment of detainees in the wars of Af-
ghanistan and Iraq, has taken on a politicized tone: it seems natural that those in fa-
vor of human rights, humane treatment of individuals in detention and increased
regulation of warfare would be on the side of more convergence, while those on the
side of powerful States, limitation of individual rights in favor of national security
and protection of the entitlements of the military against the involvement of the in-
ternational community are on the side of discrete application and strong use of the
lex specialis principle to privilege IHL over IHRL during armed conflict.


In the rest of this section, I would like to unpack these assumptions and take a
step back from the overwhelming tone of victory and inevitability that seems to
characterize the bulk of scholarship and litigation on the topic of parallel applica-
tion. I want to ask whether there are reasons why those in favor of human rights
law, strengthening enforcement and legitimacy of international law in armed con-
flict, and holding States accountable for their obligations when they act militarily
ought to question the enthusiastic embrace of convergence. Rather than suggesting
a particular posture such scholars or lawyers ought to take on the issue, I hope to
argue that there must be more principled debate over the issue of whether conver-
gence is a good thing for human rights, for IHL and for the role of international law
in armed conflict. It is possible that the remarkably limited amount of critical
scholarship on this topic (other than papers drafted by those who take a clear contra-
convergence position) reflects the fact that there is nothing concerning here, that
indeed there is no aspect of convergence that should raise critical questions. It may
be that, when we look at the weight of evidence and legal analysis on the topic, there
are no real costs to convergence, and only benefits to be gained—but maybe not.


Below, I present a partial list of concerns I think we ought to have about the
move toward extraterritorial application of human rights law in armed conflict, in
the form of ten critiques of and questions on the currently dominant approach.
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The list is not meant to be exhaustive, nor does every critique apply to every possi-
ble instance of parallel application on the ground. Rather, the purpose of the list is
to open up space for a pro-rights, pro-civilian protection objection to full-scale
convergence, and to encourage a more critical approach to the issue by lawyers and
scholars engaged in these two fields.


Rights at the End of a Gun: Do Divergent Foundations Matter?
As though referring to long-lost cousins who have recently become friendly, many
scholars and courts discussing the question of convergent application begin or end
their analyses by noting that IHRL and IHL have very different backgrounds.24 The
common approach to this issue is to articulate that at one time (in the early days of
both bodies of law) it was thought that the two were completely distinct, and that
they indeed have very different “upbringings” in the context of international law,
but that, throughout the 1970s and beyond, this foundational difference has come
to matter less and less as IHL and IHRL first were recognized as “complementary”
in armed conflict and are now increasingly recognized as “convergent.” This com-
mon story of progress acknowledges that there are important normative distinc-
tions between the bodies of law,25 but that as key UN bodies and international
courts have come to recognize co-application, these original differences have been
surpassed by the recognition that both generally serve to protect “humanity.”26


The debate here tends to focus on two key issues: first, some authors and jurists
look to the detailed pedigree of each body of law to determine whether drafters and
early commentators in fact envisioned any future convergence. Such authors look
to travaux préparatoires, early conferences on human rights law, and commentar-
ies on the Geneva Conventions and Additional Protocols in order to argue either
that the two bodies of law were never intended to commingle and that convergence
is a dangerous departure from foundational intent, or (more commonly) to argue
that the seeds of harmonization were present both from the very early days of post–
World War II IHL and in the intent of drafters and key commentators alike. This
latter group argues that while foundational differences were present, and norma-
tive differences persist, early drafters imagined a future where both bodies of law
could be utilized to enhance the overall humanitarian goals of international law.27


The second aspect of the debate looks to institutions, on the one hand, pointing out
that the early institutional history of the two legal regimes kept them separate and
encouraged the creation of two distinct professional fields (often turning to early
institutional history of human rights law within the UN and of IHL within the In-
ternational Committee of the Red Cross (ICRC) and in State conferences), and, on
the other, looking to the claims of contemporary institutions about the increased
capacity for human rights bodies to engage with IHL.28
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For strict separationists, such as those supporting the US position, the founda-
tions of the laws and their differing origins support the sentiment that IHL dis-
places IHRL and that human rights obligations were certainly not meant to be
applied when States act militarily outside of their territories.29 In mining the foun-
dations and historical origins of the two bodies of law from this perspective, the
widely acknowledged difference in the spirit and purpose of the laws informs their
initial codification as well as their normative and institutional development, point-
ing to the intent that they be kept separate as the laws of war and the laws of peace.
For pro-convergence commentators, the origins of the law, particularly the travaux
préparatoires of the two Additional Protocols to the 1949 Geneva Conventions, as
well as the text of various UN conferences (often noting the 1968 Tehran Confer-
ence as a key turning point toward convergence), and the progressive movement
of human rights treaties away from any notion of strictly territorial jurisdiction,
point to early support for the eventual merging or co-applicability of IHRL and
IHL for States when acting outside of their territorial jurisdictions.


To this point, we can see how the profoundly different roots and early articula-
tions of IHRL and IHL could play into the conclusions of either side: either the ori-
gins clearly should show us the intended walls between the two bodies of law or the
historic and normative differences were only a point on a spectrum toward a more
humane and rights-oriented approach to international law in general. Here, I want
to suggest that we step back from this perspective of origins and foundations and
instead question to what extent the extremely divergent underpinnings and moral
philosophies of IHRL and IHL ought to compel critical thinking about supporting
the extraterritorial applicability of human rights treaties in armed conflict. That is,
rather than pointing to origins as an argument for or against the drafters’ intent
that States should incorporate human rights law into their legal frameworks when
fighting or detaining or occupying abroad, I wonder if we should look to origins
and foundations to question whether today we should promote this type of human
rights enforcement.


I want to suggest that the current debate on origins has shied away from the
more difficult question of whether human rights law belongs on the battlefield, and
whether the foundations of the law should constrain and limit scholars and jurists
from moving forward too boldly in articulating the human rights obligations of
States at war. In later sections I will ask whether human rights law translates into
battle rules in the same way as IHL, but here I want to ask, do we want it to? What
costs might be borne by human rights law and the human rights movement if
extraterritorial applicability of human rights in armed conflict is taken seriously in
the years to come?
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It is commonly noted that the history of international humanitarian law rests on
a number of factors that explain and ensure its widely recognized universality and
legitimacy within a diversity of States. The law, rooted in early notions of chivalry
and professional military conduct, was drafted in close coordination with military
experts and senior military personnel, and is promulgated with a close eye to the
practical challenges faced by military forces. Part of this story of IHL is also about
the morbid calculus of the rules, whether we rely on Colonel Draper’s retelling of
how cynics see the law of war, namely “how to kill your fellow human beings in a
nice way,”30 or look to the ways in which IHL allows the lawful killing of combat-
ants and does not make illegal the killing of civilians and those hors de combat as
long as their deaths are incidental to a lawful attack and not disproportionate to the
military advantage anticipated. Despite the very legitimate criticisms of this aspect
of IHL—its apparent inhumanity, its willingness to allow (or at least not punish)
horrific bloodshed of those not involved in hostilities, its blindness to the killing of
combatants—it is clear in its objective and simple to understand in its compro-
mises. It is a body of law specifically crafted to regulate moments in human history
and relationships between States that have often been thought ungovernable, and
it does not pretend to be anything other than the most plausible set of rules for an
admittedly terrible context.


One of the differences between IHRL and IHL is that the latter only recognizes
obligations of the State toward those who fit into a particular status: protection and
rules regarding rights and responsibilities are purely status based, not deriving
from one’s basic humanity as in human rights law. This is often raised as a point of
weakness of IHL, but one could also argue that this aspect of the law of war—the
delimitation of a set of protections for the nationals of the enemy—is precise and
intentionally limited in its understanding of the ugly nature of the relationship
between an invading/attacking State and the enemy population.31 There are obli-
gations to those individuals, yes, but it is understood that those obligations are in
an environment of duress, fear and belligerency. IHL does not pretend that this re-
lationship, between the forces of the invading military and the civilians of the in-
vaded territory, is anything other than tense and hostile. It does not allow us to
assume or pay heed to the claims of the invading forces as to their purposes for in-
vading or their intentions toward the civilian population. It simply sets out the
baseline obligations of the enemy military to protect the civilian population and
those hors de combat, both in active hostilities and under occupied control.


I want to suggest that once we introduce rights talk to this equation, we begin to
reshape the relationship of the military forces to the enemy population, perhaps in
ways that are not imagined by those who support the extraterritorial applicability
of human rights law and its convergence with IHL.
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In the voluminous literature on when human rights law begins to apply
extraterritorially, the most agreed-upon baseline for the initiation of human rights
law obligations is the “effective control” test. The basic argument comes down to
exactly at what point an enemy military force begins to have human rights obliga-
tions toward a foreign population on the territory of that population. Most schol-
ars agree that under current law, that test—while still unclear and somewhat
confusing—relies on a demonstration that the military has “effective control” over
a person or territory (and possibly whether the State is responsible for a particular
violation—the so-called “cause and effect” test of jurisdiction), which seems to be
similar to (though not identical to) the test of occupation.


Again, rather than burrowing into the wide-ranging debates over appropriate
activation of extraterritorial jurisdiction I want to argue that whatever our test for
the control required for human rights jurisdiction (identical to occupation, capac-
ity to exercise civil administration, physical presence, control over a territorial
space analogous to an embassy),32 such application of IHRL in armed conflict lo-
cates the moment when human rights start to oblige the State in question on the
use of military force. Rather than focusing on the question of the type of control
that is being used, or the type of administration that the foreign party can or cannot
exercise, I am concerned that no matter what formulation of extraterritorial jurisdic-
tion is used, the pro-convergence position bases the applicability of human rights
law on the use of armed force in a foreign land.


Should those interested in the long-term development of human rights law en-
courage such a vision of rights? To what extent does this approach to human rights
jurisdiction undermine the very foundations of human rights law, and open up its
most basic tenets to being questioned? The relationship imagined between the
soldier and the enemy civilian in IHL, and that between the government agent and
the “citizen”33 in IHRL are central to the way the law sets out both obligations and
claims, in the ways that the bodies of law create accountability for violations and in
the way they task ratifying States with ensuring compliance. In armed conflict,
much of the determination of appropriate treatment lies in the mind of the reason-
able commander in recognition of the necessity of creating rules that must be able
to function and be considered legitimate during combat. In a regular governance
context, the determination of rights-respecting conduct lies with a web of institu-
tions, domestic judicial guarantees and international bodies.


A civilian who is made aware of the basic (and rather minimal) obligations of
the armed forces of an enemy State for her protection clearly understands the pur-
pose of IHL: to ensure that in the very worst imaginable context, she is guaranteed a
basic level of protection—not to be directly targeted if she does not participate in
hostilities, not to be tortured if she is detained, to have access to basic lifesaving
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humanitarian relief, etc. The logic behind the law is also apparent: this is not a
long-term relationship, and the law does not provide the grounds for a good soci-
ety or interactions based on trust and due process. Rather, this is a set of rules that
restricts the military forces while they fight, while recognizing that they will fight,
and that people (even those not involved in the fighting) will die in the process. The
addition of human rights law to this clear and honest (albeit stark) framing of roles
and relationships runs the risk of confusing all actors and (more important) raising
expectations that can never be met.


It is worthwhile here to look at the language of the much discussed and often
criticized UK House of Lords decision in Al-Skeini,34 a case where many commen-
tators felt that the Lords did not go far enough in recognizing extraterritorial re-
sponsibility, and were overly deferential to the ECtHR decision in Bankovic in
construing jurisdiction.35 The approach of Lord Brown of Eaton-under-Heywood
is worth examining as an exemplar of what many commentators would see as an
overly restrictive reading of jurisdiction (and one allowing the military to avoid re-
sponsibility for particular acts). Lord Brown begins by setting forth his reading of
the Bankovic decision as to Article 1, noting the few “circumstances in which the
Court has exceptionally recognized the extraterritorial exercise of jurisdiction by a
State,” which include


[w]here the State “through the effective control of the relevant territory and its
inhabitants abroad as a consequence of military occupation or through the consent,
invitation or acquiescence of the government of that territory, exercises all or some of
the public powers normally to be exercised by [the government of that territory]” (para
71) (ie when otherwise there would be a vacuum within a Council of Europe country,
the government of that country itself being unable “to fulfil the obligations it had
undertaken under the Convention” (para 80) (as in Northern Cyprus[)].36


Based on this reading of Bankovic, and arguing that the appellants’ approach to
jurisdiction would “stretch to breaking point the concept of jurisdiction extending
extra-territorially to those subject to a state’s ‘authority and control,’” Lord Brown
concludes that


except where a State really does have effective control of a territory, it cannot hope to
secure Convention rights within that territory and, unless it is within the area of the
Council of Europe, it is unlikely in any event to find certain of the Convention rights it
is bound to secure reconcilable with the customs of the resident population. Indeed it
goes further than that. During the period in question here it is common ground that
the UK was an occupying power in Southern Iraq and bound as such by Geneva IV and
the Hague Regulations. Article 43 of the Hague Regulations provides that the occupant
“shall take all measures in his power to restore and ensure, as far as possible, public
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order and safety, while respecting, unless absolutely prevented, the laws in force in the
country.” The appellants argue that occupation within the meaning of the Hague
Regulations necessarily involves the occupant having effective control of the area and
so being responsible for securing there all Convention rights and freedoms. So far as
this being the case, however, the occupants’ obligation is to respect “the laws in force,”
not to introduce laws and the means to enforce them (for example, courts and a justice
system) such as to satisfy the requirements of the Convention.37


My point here is that even if we apply the exact same jurisdictional test for extra-
territorial application as we would apply for the application of occupation law (the
factual test derived from a combination of Hague and Geneva law), doing away
with a great deal of the confusion addressed by courts trying to work through this
issue, we have not done away with the core problem of extraterritorial applicability
during armed conflict. Military occupation is a situation of caretaker governance
directly following an invasion or war in which the occupied population has been
subjected to the control of the belligerent enemy force because its own government
has lost the war. It is inherently temporary and has stringent limitations on the ca-
pacity for the State to govern precisely because the drafters of the Fourth Geneva
Convention recognized that many occupying States would attempt to create the
impression that the population welcomed their presence, that they had created a
legitimate governing regime, that they were liberators. Occupation law reminds
everyone involved that the relationship is fundamentally one of a dominant, victo-
rious military force and a vanquished, unequal population of “protected persons.”
While these persons may hold discrete “rights” vis-à-vis the occupiers,38 the law
not only consistently recalls the security needs of the occupying military, it allows
the use of force, arbitrary detention and other security measures.


This is not simply a technical lex specialis issue, where lawyers can parse out
which human rights can be overlooked by the more specific function of a given
provision of IHL (such as security detention or limitation of rights to trial). Rather,
this is at the very heart of the difference—the critical and necessary difference—
between IHRL and IHL. It seems that the pro-convergence argument would hold
that occupation is exactly the situation in which human rights law applies extra-
territorially (even courts that have restrained extraterritorial jurisdiction during
armed conflict acknowledge that occupation may be the archetypal context for ex-
traterritorial human rights obligations to hold). But life under occupation was
never meant to be like life in one’s country governed by one’s own leader(s): occu-
pation law secures the minimum protections of the occupied, but it also acts to
prevent the occupying power from slipping into the position of the legitimate (read
national, territorial) government. Its provisions ensure that the occupying power is
not able to control the State lawmaking and governance infrastructure in such a
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way that would facilitate meaningful human rights compliance. Whatever the spe-
cific function of these restraints in a given occupation situation, the normative
spirit of the law, the message that it communicates to the occupied population, is
clear: the international community does not believe that the occupier is in your
country for your good or benefit, and its stay is temporary, potentially difficult,
violent and limited. Whatever criticism one has of occupation law, its advantage is
that it does not allow us to forget that we are in armed conflict. It does not allow us to
pretend that we are in peace, or that the population has consented to its situation.39


My point here is not that it is legally impossible to imagine that an occupying
power could be in a position to apply human rights standards: obviously, for the
majority of human rights provisions, the occupied territory would already be
obliged to respect key rights under its own ratifications, and as the caretaker re-
gime, the occupying power would have a pre-existing IHL obligation to respect
those agreements. As Ralph Wilde argues, in criticizing the Al-Skeini decision’s
jurisdictional formula,


In the first place, it is assumed that human rights law properly applied, with all the
advantages of limitation clauses, derogations, and, for the ECHR [European Conven-
tion on Human Rights], the margin of appreciation, would actually oblige the State to
exercise public authority both generally and in particular in a manner that would put it
at odds with obligations under the law of occupation. . . . [T]hese assertions presuppose
the validity of a particular approach to the relationship between different areas of inter-
national law, without having explained the basis for this validity. A clash between two
areas of law is feared, and a solution to this clash offered by defining the applicability of
one area of law so as to remove it from being in play, without explaining the basis for
choosing this particular method of norm clash resolution.40


Wilde continues, arguing that the law does not make it clear that human rights law
should be rendered inapplicable through the functioning of occupation law’s limi-
tation on the governing power of the occupier,


An equally plausible scenario, of course, in light of both the ECHR itself and its
relationship to other areas of law, is that a relatively modest set of substantive
obligations would actually subsist, qualitatively and quantitatively different from those
in play in the State’s own territory, even if derived from the same legal source.41


This argument builds on the idea that those States (primarily the United States
and the United Kingdom) who are worried about extraterritorial human rights ju-
risdiction have little reason to worry, because the actual law-added impact of hu-
man rights would be minimal. Wilde approvingly quotes the dictum of Lord
Justice Sedley in the Al-Skeini decision at the Court of Appeal level, a quote that
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merits close reading, as it captures the message one encounters frequently in the
convergence literature,


If effective control in the jurisprudence of the [European Court of Human Rights]
marches with international humanitarian law and the law of armed conflict, as it
clearly seeks to do, it involves two key things: the de facto assumption of civil power by
an occupying State and a concomitant obligation to do all that is possible to keep order
and protect essential civil rights. It does not make the occupying power the guarantor
of rights; nor therefore does it demand sufficient control for all such purposes. What it
does is place an obligation on the occupier to do all it can. If this is right, it is not an
answer to say that the UK, because it is unable to do everything, is required to guarantee
nothing.42


This argument seems like an appealing solution to the problems posed by con-
vergence and extraterritorial applicability. It suggests that clearly the occupying
power would not be required to apply the entirety of human rights norms, or really
be obligated to respect and apply human rights law in the same way that it would at
home, but rather to do its best. While this is of course a laudable principle, and we
might wish that all occupiers would act in this manner, I question the legal argu-
ment and the plausibility of such a solution to the practical challenge of identifying
what exactly is the function of human rights law on the battlefield. What rights do
the people in this situation actually have against the occupying power? How can we
know whether an occupier is doing “all it can”?


Before we enter into the pragmatic and practical problems raised by such a
vague legal standard (and I believe there are many), it is worth considering whether
one reason we find it so difficult to blend these two bodies of law in practice, even
in such a narrow context as envisioned by the Bankovic or Al-Skeini courts, is that
the true import of the genetic difference between IHRL and IHL was not properly
heeded. That is, the issue of differing origins, differing foundational philosophies,
and differing imagined communities of the law is not simply a historical artifact to
be overcome by progress; it reflects the wisdom of not pretending that armed con-
flict is anything other than what it is: unpredictable, often cruel, bloody and unjust.
In valuing foundations and origins in a different light, we are able to see that one
reason that human rights law was not originally drafted to apply in extraterritorial
exertions of military force and occupation is precisely because the relationship nec-
essary for the spirit and letter of human rights law to hold does not exist between
the invaders and the invaded. Nor should it.
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Dismissing Dilemmas as “Technical”: Leaving the Hard Cases Untheorized
It is striking how many scholarly articles on convergence and court decisions on
the issue of extraterritorial applicability of human rights in armed conflict refer-
ence the challenge of practically applying this body of law on top of, through or in
addition to IHL. An oft-referenced paragraph from the International Court of Jus-
tice’s (ICJ) Wall advisory opinion serves as a useful starting point:


As regards the relationship between international humanitarian law and human rights
law, there are thus three possible situations: some rights may be exclusively matters of
international humanitarian law; others may be exclusively matters of human rights
law; yet others may be matters of both these branches of international law.43


Many commentators have noted that this paragraph, and the Court’s subse-
quent reliance on the lex specialis principle to determine which body of law will
hold on a particular set of facts, is an unsatisfying and confusing way to approach
the actual application of human rights law during armed conflict. The Court does
not go on to provide any examples of such a division of applicable law, and its sub-
sequent decision on the issue does little to build on this paragraph’s language. As
one scholar has argued, the actual functioning of the lex specialis principle is noto-
riously elusive and provides little in the way of concrete interpretive guidance for
solving conflict of laws problems in this arena.44


While many scholars and jurists acknowledge the tremendous current confu-
sion on how the convergence principle applies in practice (while reiterating that
the current law is indeed that both bodies of law apply in all armed conflicts), few
tackle how human rights law will actually be applied in the day-to-day military
operations that characterize armed action abroad.45 These questions are often re-
ferred to in an offhand manner as technical matters to be dealt with by those who
will be made responsible for applying the vague principles of convergence.46 In this
section, I want to ask whether this leaves the job of courts and theorists half done:
to what extent must human rights law theory be transformed in order to make con-
vergence a coherent reality? To what extent do the possible changes to human
rights law that would be wrought by true extraterritorial application have implica-
tions for how we think about and theorize human rights norms today? If soldiers
become human rights enforcers, if military commanders acting outside the territory
of the State party to the human rights treaty are put on the front lines of interpret-
ing human rights provisions, how do these technical and pragmatic choices impact
our understanding of rights?


Once again, long-standing differences between IHRL and IHL should inform
our understanding of this issue. IHL theory treats the practical realm as sacrosanct:
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most serious scholarship or jurisprudence on the laws of war supplements any the-
oretical argument or model with a claim for why the posited theory is practicable,
pragmatically sound, and capable of being applied by the military and to soldiers.
For most IHL scholars putting forth theoretical or normative arguments, plausibil-
ity to the military planner, the reasonable commander and the military lawyer is al-
most as important as acceptance by fellow scholars and policymakers.47 Human
rights scholars, with their focus on a State’s obligations to control and shape its
own institutions in its own seat of power (its government, its means of coercion, its
courts, its police, its school system, its national budget and financial decisions), are
not so constrained.


Avoiding the difficult question of practice and operations seems like more than
an oversight or a decision to leave those matters to future scholarship and jurispru-
dence.48 While a number of scholars seem to recognize the significant problems
posed by convergence to actual military practice during armed conflict, referenc-
ing in particular the dilemmas faced by coalition forces that may have different in-
terpretations of the applicability of human rights law (as was the case in Iraq), as
well as the means by which the military would be asked to make human rights–
based decisions, few present a coherent theory of how their ideas can be realized.
My sense is that this derives from two underlying problems with the current debate.
First, due to the sense that those arguing for convergence are clearly on the “right”
side of the debate and that they are obviously making arguments for more human-
ity and more protection, there is little pressure for those making convergence argu-
ments to normatively justify their positions and ground these normative claims in
an understanding of how convergence will actually improve the status of civilians
caught up in armed conflict. The operating assumption of pro-convergence schol-
arship is that more human rights obligations on the battlefield will mean more
human rights enjoyment for the affected population. Second, the ubiquitous claim
that the main legal battle has been won, that with the three key ICJ decisions (the
Nuclear Weapons and Wall advisory opinions and the Congo decision) interna-
tional law today simply demands convergence, makes it easier to avoid the hard
cases of how these vague opinions can be translated into operational guidelines for
soldiers.49


I question whether this reliance on hyper-positivism is enough to solve the
problem. While article after article analyzes the same judicial and quasi-judicial
material (the Loizidou line of cases at the ECtHR, leading through Issa; the key de-
cisions of the IACHR; the ICJ decisions; and the Human Rights Committee’s rele-
vant views and General Comment 31) in an effort to meticulously demonstrate
exactly how well-founded is the claim that convergence is in fact law, these analyses
rarely move into exactly which human rights provisions would converge with
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which international humanitarian law norms, how detention operations on the
ground would materially change, how commanders would embed human rights
interpretation into their orders, how decisions around targeting would be im-
pacted, and how the balance between security of forces and civilians would be
struck.50 It is worth considering that the reason we see so little of this type of discus-
sion in the voluminous debate on convergence is that the main contribution to
battlefield regulation envisioned by those who advocate convergence actually has
very little to do with the key areas that IHL regulates. Perhaps advocates of conver-
gence have spent so little time theorizing what exactly will converge—how military
lawyers should incorporate human rights law into their advice to commanders,
how military planners should use human rights law in their preplanned targeting
and how occupation authorities should consider human rights in detention opera-
tions—not because these are insignificant concerns, but because they actually
imagine that the payoff of activating extraterritorial obligations of human rights
will be in the aftermath of war. It is worth remembering that the clear texts of the
oft-cited decisions of the ICJ, the ECtHR and the Human Rights Committee cer-
tainly do not limit convergence in this manner: the formalist reading of the current
majority position seems right—human rights law does apply, and it applies
extraterritorially.


I would argue that now that advocates of convergence seem to have won the
formalist legal battle, they have a responsibility to begin work on the hard cases that
have been left to footnotes and marginalia. They must begin to articulate a theory
of exactly how human rights go to war, and make a link between vague declarations
of applicability and detailed recommendations for practice and operations. Fore-
shadowing some of the critiques that will follow, I would argue that this work will
be fraught with tensions and difficult choices that have not been properly
considered and weighed by advocates thus far.


Lowest-Common-Denominator Governance: Creating a False Sense of
Rule of Law
Much of the jurisprudence and literature on extraterritorial application and con-
vergence focuses on the level of effective control required in order for human
rights obligations to apply to the State engaging militarily beyond its borders.51 The
upshot of the current approach seems to lie between the “cause and effect” doc-
trine (rejected in Bankovic, but revived in other cases and still promoted by a num-
ber of scholars) and the idea that a State acting extraterritorially during armed
conflict would have human rights obligations consequent to its degree of control of
the territory and population of the invaded State. While the current law is far from
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clear, most of it seems to agree that the degree of obligation would increase as a
State asserted more control, culminating in detention of persons as the clearest ex-
ample of control for human rights applicability purposes.


Assuming that this interpretation of contemporary international law is correct,
it seems to me that this encourages us to take a lowest-common-denominator ap-
proach to governance, and the ways in which human rights are respected in a real
place with an actual population.52 It is important to note here that IHL is not a legal
regime that is concerned with governance: while of course there are provisions in
occupation law about how an occupying power should engage in the act of
administering a territory that it controls, those rules do not purport to promote a
good governance agenda, or to lay the foundations for democratic or rights-
respecting statecraft.


When we make the move to add human rights law (and, its important corollary,
the expectation and reliance of the members of the population that they have legiti-
mate human rights claims against various foreign State entities as represented
through their militaries) in concert with increasing degrees of effective control, it
strikes me that we treat governance as something that can be parceled out, dimin-
ished to some set of basics, and diluted to a generic palette of tasks that could be
equally borne and applied by any actor who happens to be part of the invading/
occupying forces. The reliance on control as the central mechanism by which
human rights law applies extraterritorially during armed conflict seems to threaten
the very core of human rights principles: that they are intimately tied to the way in
which a State governs, the ways in which it communicates its system of governance
to its people, and the means by which it demonstrates its accountability to their
rights claims and rights enjoyment over time. How can enemy soldiers step into
this governance function? What is lost when we minimize the act of governing to
the levers of control that may or may not be in place at a given time? Unlike target-
ing decisions, orders regarding proportionality assessments or civil-military coop-
eration in humanitarian assistance operations, rights do not function in minute-
by-minute decisions taken by commanders and soldiers; they are based on a rela-
tionship, a two-way exchange between the rights-holder and the duty-bearer. How
can building a prison, erecting a checkpoint or detaining a group of young men
provide the appropriate foundations for human rights to function?53


It seems worth considering that this approach to human rights applicability en-
courages us to see governance as synonymous with control: whoever happens to be
able to exert brute force over the civilians at a given moment in the conflict such
that they have some sliding degree of control will have some sliding degree of
human rights obligations. I am not making a pragmatic argument here (see the
above critique for that point), though there are clearly many ways in which this
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system seems patently unworkable in actual conflict. Rather, I want to put forward
the argument that such an approach to human rights obligations and human rights
claims (meaning what the civilians hold in their hand, what they are able to under-
stand, who they are able to turn to in real time) harms human rights law in ways
that are not currently being measured by proponents of convergence.


Lowest-common-denominator governance has costs in the ways I have dis-
cussed above, but I think the inclusion of rights talk in effective military control
also allows us to avoid the ways in which armed conflict actually impacts how people
caught in its chaos experience justice. As documented extensively elsewhere, ef-
forts to foster and sustain the rule of law in Iraq have not proved effective.54 To the
extent that any semblance of rule of law existed prior to the 2003 invasion, the war,
subsequent occupation and conflict between armed groups have devastated the
ability of Iraqi citizens to access and rely upon the legal system. Human rights law
is at the core of the concept of rule of law, especially in the sense that it grounds this
often-nebulous concept to a set of treaties and mechanisms. Human rights imag-
ine the full human being living her day-to-day life and interacting with organs of
the state in a myriad of ways.


The legal claim that human rights law now applies extraterritorially to States in
armed conflict, and the increasing embrace of convergence in the practice of inter-
national non-governmental organizations (INGOs),55 humanitarian organiza-
tions, UN agencies56 and other key actors on the ground, allows us to feel that we
are doing something to improve the experience of rule of law in countries like Iraq,
or that we are increasing the capacity of the population to raise claims against the
invading or occupying army. While we know that the actual legal system of Iraq has
been decimated by years of conflict, sanctions, and now occupation and internal
conflict, the use of rights talk—and the constant reference to the human rights ob-
ligations of coalition actors—masks the real cost that this has on the capacity of
Iraqis to enjoy human rights by emphasizing international obligations and fancy
legal argumentation. But replacing the domestic legal system with “the interna-
tional community” or with the legal system of another country (the domestically
accepted human rights obligations of the Netherlands, United Kingdom, Canada,
etc.) does not necessarily improve the experience of law or the accountability of
actors vis-à-vis the Iraqi civilian.


International rights mean little without local law and order. Pretending other-
wise, or focusing energies on supporting rare “impact litigation” connecting a
handful of victims with prominent human rights lawyers in Europe or civil rights
organizations in the United States, does not change that. Such litigation, and find-
ings of individual liability of soldiers for human rights violations, may improve the
Dutch, British or Canadian legal order and it may over time improve the behavior
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of these States’ militaries in actions around the world, but it does not necessarily
increase the rights enjoyment of Iraqis.


My point here is not to say that such cases are unimportant or that we should
not value their potential for positive transformation of military behavior and public
attitudes back home toward the actions of their States abroad. My concern is that the
increasing sense among human rights lawyers and scholars that there is “no differ-
ence” between IHL and IHRL is disconnected from reality as experienced by civilians
in the countries most affected by these debates.57 Furthermore, the increasingly le-
galistic insistence on convergence allows us to pretend that international law is do-
ing more for civilians in armed conflict than it actually does (or can). IHL, which
renders discussions of governance and rule of law as (at best) out of place and (at
worst) insulting, prohibits us from making such a slide, and forces us to properly
ascertain the horrible impact of war on affected populations’ experience of day-to-
day justice.


Can the Moral Force of Human Rights Withstand Their Formal Application in
Armed Conflict? Setting Human Rights Up to Fail


The current focus on legalistic convergence (as opposed to actual operational
practice and concrete examples of parallel application) undermines the moral
power of human rights law, and threatens to diminish the hard-fought gains of hu-
man rights norms and rights discourse in the past several decades. To put it simply,
we all know at an intuitive level that an Iraqi in Iraq under occupation cannot pos-
sibly enjoy the same human rights as I can as an American citizen in the United
States. Yet, there is no way (so far) to translate that basic commonsense idea in dis-
cussions of international legal application. If the Iraqi cannot have the same rights
during conflict or occupation as I do during peacetime in my home State, but hu-
man rights lawyers want to argue that he “has human rights,” what rights should he
have? What does human rights mean if we strip it down this way, if we pick at
which rights can be enforced in which circumstances by particular armies at
particular times?


As I have noted above in a different context, claiming that international law now
recognizes the (full) applicability of IHRL to States fighting outside of their own
borders creates expectations among the civilian population (as well it should). If I
am told I have a bundle of rights, who has the duties? How do I claim them? Where
do I go? This is a very different matter from explaining to the civilian population
that the armed forces or the occupying power have an obligation to minimize civil-
ian harm, to provide adequate access to basic lifesaving goods and not to attack ci-
vilians. Human rights is a set of negative and positive obligations, but more than
that it is a manner of relating, one that is anathema to the relationship between
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soldiers and enemy civilians. The call for extraterritorial human rights application
in armed conflict implicates human rights language and the promise of human
rights in the very ugly business of control by an enemy military. Can this be ex-
pressed to the civilian population in a way that does not permanently pervert that
population’s appreciation for human rights law? After the conflict is over, and the
enemy forces are gone, will the civilians—now again citizens, no longer catego-
rized by their status—be able to see human rights law in the same light? If conver-
gence fails to deliver in any meaningful way in terms of material changes to the
experience of civilians in armed conflict (and, given the lack of development of
concrete operational rules for how military lawyers, planners and commanders
might change their behavior as a result of adding human rights law to IHL, we have
good reason to believe this might be the case), will human rights law and rights
discourse suffer lasting damage?


It is worth noting that the international community has invested tremendous
resources in increasing the awareness of and respect for human rights among pop-
ulations in the developing world—particularly in the Middle East58—against sig-
nificant cultural and religious objections to universal rights. Human rights law has
a long way to go before it is accepted as the framework for the relationship between
the governed and the governors: how is this regime affected by the declaration that
any military force that happens to act on the territory has human rights obligations
equivalent to those held by the home State?


This is another way in which the distinction between IHL and IHRL reflects a
serious and deep difference. As reflected in emerging scholarship, IHL has not his-
torically had a “culture problem”: one finds very few debates in the post–World
War II writing on IHL discussing cultural relativism versus universalism, multiple
or plural interpretations of proportionality and distinction based on local norms,
or different approaches to detention based on custom.59 Whether well-founded or
not, IHL has generally been able to comfortably claim universal adherence and
acceptance based on its practical credentials, its lack of the “name and shame” ap-
proach to enforcement and monitoring, and its profound respect for the sovereign.
IHL focuses (with some important exceptions) on the behavior of the professional
military, and relies on its very limited scope of application and limited relevance to
how States govern people’s daily lives to assert its relatively unchallenged domi-
nance over the norms regulating armed conflict.


In this light, if we consider the objections of the United Kingdom to full extra-
territorial application of the CAT, arguing that it “could not have taken legislative
or judicial measures of the kind required by Article 2 of the CAT in Iraq since leg-
islative authority was in the hands of the Coalition Provisional Authority and ju-
dicial authority was in the hands of the Iraqi courts,”60 it seems that the current
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pro-convergence position would ask us to respond by accusing the British of seek-
ing to maximize their military entitlements as an occupying power (including the
power to interrogate security detainees or keep individuals in administrative de-
tention with very minimal fair trial guarantees), while actively trying to avoid the
increased protective and rights-based regulations of the CAT. However, one could
also argue that there would be valid concern on the part of an Iraqi that the British
ability to craft and make decisions based on human rights ought to be limited, pre-
cisely because we would not want the British—as a military occupier—to have the
kind of influence over Iraqi institutions that would arguably be necessary to fully
respect human rights law vis-à-vis Iraqi individuals who find themselves before the
courts. IHL keeps the British position limited: they have responsibility over their
own actions vis-à-vis enemy civilians when they are taken into custody, when they
are on the opposite end of a gun and when they are within the range of a bomb.


Human rights law asks that the State with obligations to an individual takes real
steps to permanently transform institutions that structurally violate rights. How
will the still-fragile worldwide acceptance of human rights law and rights discourse
fare as military forces are encouraged to take the helm of such transformations? Do
we want to encourage foreign invading States to promote a human rights agenda
vis-à-vis the population under attack? Can human rights law be respected in this
manner, and would the population accept such an articulation of human rights?
To put it another way, while I understand the short-term gains of demanding that
the British respect human rights law in their actions in Iraq (one could perhaps
argue that it would result in better trials, or less torture, though again this has yet to
be convincingly demonstrated by any argument about how human rights law
would materially change the current panoply of rules under IHL), I do not want an
occupying power that has invaded my State to be recognized by the international
community as having a “rights-based” relationship with my population. I do not
want that State to be in a position to argue that it has to engage in certain institu-
tional changes in order to be able to comply with its human rights obligations back
home. I do not want a State that has no relationship to civil society in my country,
has no long-term understanding of my population, its history, its religious values,
etc., to have a hand in shaping its human rights framework simply by virtue of its
choice to invade.


Seen in this light, the aggressive promotion of full convergence by some human
rights bodies and human rights lawyers seems to flip the legitimacy of the rights re-
gime. One might argue that the current interpretation of extraterritorial applica-
bility of IHRL in armed conflict is much more limited than I am suggesting—that
human rights really apply only when the invading/attacking/belligerent State is in a
quasi-governing stance vis-à-vis my population. But, given that there are no
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coherent legal grounds for this limitation, the concerns raised here should give
pause to the march toward convergence. If convergence applies to detention today,
how can we know whether it will be said to apply to speech, religion, education and
elections tomorrow? What if it is argued (as one could well imagine in Iraq) that
the invading or occupying State is in fact far better suited and experienced to
enforce human rights law in these sectors than the host State?


In this sense, in a context where human rights norms are currently under attack
in much of the world for representing the wish of Western States to change devel-
oping countries, and where human rights discourse has recently had to defend it-
self after being marshaled by those who used human rights arguments to support
the invasion of Iraq, the dilemmas of convergence raised here ought to be
considered as serious threats to the legitimacy of the human rights project. The pro-
convergence position imagines a world in which the duty-bearers of rights held by
individuals have an exchangeable responsibility that can be shifted between States,
coalitions of States and even international organizations that happen to be acting
upon a civilian population at any given time during armed conflict. Today, my hu-
man rights might be owed by the armed forces that happen to be transferring
through my village, tomorrow by my own State, the next day by the coalition forces
that will occupy for several months. Something is lost in this shift, in this exchange.
The governor-governed relationship that is central to the corpus of human rights,
and central to rights talk and rights advocacy, is not only about who is held respon-
sible before an international court, or what State holds the duty. It also empowers
the rights-holder, and provides the central logic for the legitimacy of human rights
law in gaining State consent and popular universality: the bonds of trust,
geography, home, kinship, culture, refuge and family that create the context in
which the governor-governed relationship takes shape mean that the rights-holder
has a clear sense of who owes him respect of his rights, and why. It gives the rights-
holder the agency to change and impact the duty-bearer. IHL not only has no such
provisions; it is inherently opposed to such a conception of relations.61 The admix-
ture of what makes IHL legitimate and what makes IHRL legitimate may delegiti-
mize both bodies of law, and impact the ways in which the law is able to regulate.


The Call for “Basic” Rights: Reintroducing a Hierarchy of Rights?
A survey of the scholarly literature on the parallel application of IHRL and IHL, as
well as the key judicial and quasi-judicial documents on this fiercely debated topic,
reveals the repeated use of phrases such as “basic” rights, “hard-core” rights or
“core” provisions of human rights law.62 This language seems appealing, in that it
appears to refer to some previously agreed-upon, truly vital subset of human
rights provisions, and to argue that we must simply take that agreed-upon set of
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“super-rights” and insist that they apply extraterritorially to States engaged in
armed conflict. However, this language, and this frequent invocation of “basic”
rights, is deeply problematic, and goes against the dominant (and, until now, vic-
torious) trend in human rights law and scholarship to insist that human rights are
indivisible and cannot be picked apart or prioritized on the basis of which rights
are more “serious” or “urgent” than others.63 Indeed, it is often noted that part of
the reason that the derogation clause of the ICCPR was not replicated in subse-
quent human rights treaties is for the precise reason that it seemed to encourage a
sense that there were some rights that were considered more important by the in-
ternational community than others. It is surprising to see human rights propo-
nents referencing a return to some vague conception of basic or fluid rights,
insofar as the human rights movement spent many years convincing States that
such an approach to their obligations was unacceptable and went against the spirit
of key treaties.


From a legal interpretation perspective, the problem of how to respond to the
human rights lawyers who claim that only some rights must be applied by States
acting abroad has been recognized by a number of courts. As the much-criticized
Bankovic court points out in rejecting the “cause and effect” theory of extraterrito-
rial IHRL applicability, the obligations of the ECHR should not be “divided and
tailored in accordance with the particular circumstances of the extra-territorial act
in question.”64 The Al-Skeini decision (also disputed by proponents of conver-
gence for not going far enough in recognizing extraterritorial obligations in armed
conflict) references this language of the ECtHR and states,


In other words, the whole package of rights applies and must be secured where a
contracting state has jurisdiction. This merely reflects the normal understanding that a
contracting state cannot pick and choose among the rights in the Convention: it must
secure them all to everyone within its jurisdiction. If that is so, then it suggests that the
obligation under article 1 can arise only where the contracting state has such effective
control of the territory of another state that it could secure to everyone in the territory
all the rights and freedoms in Section 1 of the Convention.65


Similarly, the recent Canada Federal Court of Appeal decision rejecting extraterri-
torial application of the Canadian Charter of Rights and Freedoms to Canadian
Forces in Afghanistan states,


Surely, Canadian law, including the Canadian Charter of Rights and Freedoms, either
applies in relation to the detention of individuals by the Canadian Forces in
Afghanistan, or it does not. It cannot be that the Charter will not apply where the
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breach of a detainee’s purported Charter rights is of a minor or technical nature, but
will apply where the breach puts the detainee’s fundamental rights at risk.


That is, it cannot be that it is the nature or quality of the Charter breach that creates
extraterritorial jurisdiction, where it does not otherwise exist. This would be a
completely unprincipled approach to the exercise of extraterritorial jurisdiction.66


Yet, from a practical and strategic perspective, convergence (in the extraterrito-
rial application sense) makes it virtually impossible not to prioritize rights or rein-
troduce the long-dead notion of a hierarchy of rights. As the Court of Appeal in Al-
Skeini notes, “No doubt it is absurd to expect occupying forces in the near-chaos of
Iraq to enforce the right to marry vouchsafed by Art. 12 or the equality guarantees
vouchsafed by Art. 14. But I do not think effective control involves this.”67 Indeed,
the argument for parallel application would be incredibly difficult to make to
States (and their militaries) without some degree of limitation on the entire scope
of rights provided in the relevant treaties (particularly when advocates of extrater-
ritorial application argue that rights would increase with the level of control, sug-
gesting that some minimal rights would apply with minimal control or during
active hostilities). This reference to some inherent limitation to which human
rights would actually oblige States acting militarily abroad (which has a very weak
legal basis outside of the non-derogable provisions of the ICCPR) seems directed
to those States (mainly the United States and United Kingdom) concerned about
extraterritorial jurisdiction, assuring them that there is no actual expectation that
they would be required to apply many of the relevant treaty obligations.


This may be a good strategic approach for arguing that extraterritorial applica-
tion of IHRL in armed conflict is a reasonable expectation, or one that we can
imagine taking hold in practice, but it is exceptionally difficult to uphold from
both a legal and principled perspective. What would it look like to actually deter-
mine which rights apply with a given level of control? Who would determine which
are “core” rights and which are those rights that could be left out of the equation?
The military? The UN treaty body? Again, some seem to argue that States would
be required to apply only the non-derogable provisions of the ICCPR, but what
about the many other treaties implicated when courts speak of the applicability of
“international human rights law”?68 More important perhaps, to what extent do
these arguments—once put into practice—threaten the indivisibility principle of
human rights law? Do we open the door for States to argue that other situations
would justify applying rights obligations on a sliding scale? This seems like a diffi-
cult conundrum to escape from: once advocates argue for the parallel applicability
of international human rights law in armed conflict, once courts recognize that
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these rights apply according to some degree of control, the temptation to pick and
choose rights is almost unavoidable. Such a move comes with real risks for the co-
herence of human rights law and its stability.


Lex Specialis as Everything and Nothing: Diluting the Clarity of IHL?
One response to the above critique is to rely on the lex specialis principle to deter-
mine when IHRL will fill gaps in IHL, on using IHRL as a supplementary legal re-
gime that is often overridden by the laws of war.69 While the principle presents an
appealing mechanism, it seems to be utilized by scholars and jurists across the
spectrum of views on convergence to advocate for their approach to the dilemma.
As one author notes, “[E]ven more worrying is the fact that the broadness of this
principle allows manipulation of the law, a maneuvering of the law that supports
diametrically opposed arguments from supporters that are both for and against the
compartmentalization of international humanitarian law and international human
rights law.”70


Some would argue that the actual impact of convergence and extraterritorial ap-
plicability as recognized by courts is strongly limited by this principle—that when
we seek to actually make sense of how rules and behavior would be impacted by the
decisions of the ICJ the changes in rules that apply in combat would be minimal.
Proponents of this view would argue that, for example, in developing rules of en-
gagement for a particular theater, military planners and lawyers would almost al-
ways find themselves in a situation where IHL addresses the behavior they seek to
address. In this way, lex specialis functions to render relatively meaningless the legal
principle of convergence: yes, the laws may formally apply simultaneously during
armed conflict, but in any given factual situation the relevant human rights norm
(freedom of movement, freedom from torture, the right to life, freedom from arbi-
trary detention) would be trumped by the more specific or more clearly applicable
IHL rule (military necessity, proportionality, distinction, prohibition on torture,
treatment of prisoners).71


Such an approach might serve to address the lack of clarity and minimal oper-
ational guidance provided by current legal interpretations of convergence and ex-
traterritorial applicability, and might allow States to continue to craft rules that
are seen as compliant with the law while the norms are still being figured out.
However, as a long-term approach to the question of parallel application, partic-
ularly for States and military professionals seeking to comply with changing
norms, as well as for the coherence of both legal systems, this way of looking at
the problem seems lacking in a number of ways. First, such an approach would
seem to gut the very notion of convergence, and render the claim that both bodies
of law apply somewhat incredulous. Second, there may well be situations of
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substantive law where a human rights claim could be made and not dismissed by
the lex specialis of IHL. This might be the case where IHL is completely silent on a
matter that is explicitly addressed by IHRL,72 or where human rights law provides
much richer detail on a given situation than the basic rule of IHL (such as in de-
tention situations).73


As noted in the introduction to this article, however, the bulk of the power of
IHL to regulate and to protect lies in the development of clear rules and clear guid-
ance to commanders and soldiers before combat decisions are made.74 To the ex-
tent that even the most sophisticated scholars of international law seem to find the
principle of lex specialis difficult to work with and lacking in specifics, it seems un-
likely that an approach that relies heavily on this principle will serve to protect
rights or enhance the clarity of existing rules. Indeed, one risk of the current lack of
practice-oriented theories for understanding and interpreting State obligations to
apply and differentiate the two bodies of law is not only that human rights law will
not actually be added to the rules in any meaningful way, but also that the clarity of
IHL rules will be blurred in the process.


One-Way Convergence? The Question of Distinct Professional Cultures and
Languages
One needs only to attend any academic conference or panel on IHL and IHRL in
order to observe the vast differences between the professions, academic cultures
and approaches to theory, lawyering and practice. Without claiming that these are
essential characteristics, or that there is never overlap between those who focus on
either of these bodies of law, I want to argue there that these professional identities
matter and have an impact on how we ought to understand the implications of
convergence in practice as the field emerges.


Before the very recent trend toward seeing IHRL and IHL as subsets of the same
legal field, the educational and professional choices leading to becoming a practi-
tioner or specialist in either field were quite divergent. While both are, of course,
fields of public international law and share affinities of background and training to
some extent, the “typical” IHRL scholar/lawyer and IHL expert are two rather dif-
ferent characters. Traditionally, those interested in IHL have had professional ex-
perience in the military, in government or with the ICRC. Many scholars who have
had such professional experience remain closely connected to the relatively small
community of IHL practitioners and scholars, often meeting at the same academic
conferences and relatively familiar with the range of perspectives within their ranks
on the key debates. Many IHL scholars remain actively engaged in the application
of principles, either through advising States or international tribunals, contribut-
ing to ICRC and other expert processes, or working closely with those who train
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military lawyers and humanitarian actors. While there have been significant efforts
to increase the training and academic development of IHL in the developing world,
most scholarship, commentary and expertise on this body of law continues to stem
from the West.


Human rights lawyers, advocates and practitioners are a much less well-defined
group, and represent a much larger body of professionals. Firstly, not all human
rights practitioners are lawyers, and many have professional backgrounds in advo-
cacy organizations, non-governmental groups, domestic civil rights and human
rights organizations, and community-based organizations. Scholars of human
rights law are also drawn not only from the legal discipline, but also from philoso-
phy, political science and anthropology. There is no institution in human rights
that matches the history, power and influence of the ICRC, and while there are
some leading global non-governmental organizations (NGOs), they enjoy less of a
direct link to State policymaking than their counterparts at the ICRC. While today
there are a number of State-based human rights institutions and departments in
ministries of foreign affairs, many human rights lawyers consider themselves to be
advocates of victims against the State and its machinery. As human rights law has
enjoyed tremendous popularity as a field of study in the global south, its lawyers,
scholars and experts represent a diverse group of leading thinkers and practitioners
around the world.


The above caricatures are just that, caricatures, but they serve to emphasize that
as these two fields merge more and more, and as convergence begins to trickle
through to lawyering, scholarship, training and implementation, there may be real
differences of approach, engagement and professional styles that are under-
appreciated in the current debate. As more and more prominent human rights or-
ganizations (such as Human Rights Watch and Amnesty International) take on
IHL in their monitoring, reporting and advocacy,75 it remains to be seen whether a
third professional community of those who work specifically on convergence will
emerge. Alternatively IHL may have to expand its ranks to include human rights
lawyers that may have wildly different perceptions of the laws of armed conflict,
how its rules are and should be interpreted and applied, and how practitioners con-
cerned with either or both bodies of law should engage with State actors and the
military.


One might argue that there is real value in the two professions remaining dis-
tinct and maintaining their divergent internal cultures. To the extent that human
rights lawyers and advocates come to speak in the language of IHL, with its accep-
tance of civilian deaths that are not excessive in relation to the military advantage
anticipated, its recognition of the massive destruction to military objects waged in
war, its constant balancing of humanity against the powerful argument of military
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necessity, and its faith in the decision making of the reasonable commander, will
something be lost in the advocacy for the rights of individuals? Will the moral core
of human rights lawyering, and its insistence on the promise of aspirational goals,
be lost as these lawyers and scholars immerse themselves in the technicalities of
warfighting? Do we want to maintain a space in international law and policy for the
voice of human rights advocates that speak purely in the language of human rights
and do not need to acquiesce to military entitlements in the same way that IHL
lawyers and scholars must? In the sense that convergence focuses on how human
rights law comes into the realm controlled by IHL, will the conversation and con-
version go only one way, without demanding the IHL lawyers and scholars also
become conversant with human rights law and its tremendous history of internal
theoretical debates?


To some extent, the substance of human rights claims, as well as the style of
human rights argumentation and advocacy, currently seems incongruous with the
substance and approach of IHL. Today, the human rights advocate would stick out
at a meeting of IHL experts. The human rights lawyer would probably make awk-
ward references to peace, bring up questions of jus ad bellum,76 passionately em-
phasize the rights of individuals to their claims, and stress the obligation of States to
investigate and punish every act of State-sponsored killing. Most IHL lawyers
would likely be polite, but see little opportunity to engage on the technicalities of
targeting, on the number of civilians who could be killed in an otherwise legal at-
tack without giving rise to liability or on the highly detailed debate over when civil-
ians can be said to be directly participating in hostilities.77 The convergence of the
two bodies of law could dramatically change this conversation: it could foster a new
group of professionals who would be wholly comfortable with such language, and
who could easily discuss which human rights rules would be trumped during an air
campaign. This might ease the integration of the two bodies of law, it might even
lead to solutions to some of the critiques I have listed here. But it might also dimin-
ish the capacity of the human rights movement to speak with a clear voice and to
advocate on behalf of individuals against States. Both professions are vital to the
protection of civilians in armed conflict and to the lives those civilians are able to
lead once armed conflict has ended. My argument is not that one is morally supe-
rior to the other, but rather that their distinction, even their distaste for one an-
other’s approach to the key issues, to States and to the military, is vital to the
functioning of the separate bodies of law, and to their capacity to marshal future
lawyers and professionals to their ranks.
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Human Rights Bodies in the Chain of Command: Incompatible Systems of
Accountability?
To the extent that convergence suggests that IHRL applies during armed conflict
and side by side with IHL, how can we understand the ways in which human rights
bodies will come to address States engaged in armed conflict, and how might the
military enforcement structure incorporate human rights law?


IHL relies on its own internal governance and enforcement structures: the rea-
son that it travels so well is that it relies on the training, command structure and
disciplinary machinery of the military. Theoretically at least, IHL should apply just
as efficiently and effectively in a jungle war with little to no judicial mechanisms as
in a prolonged air war over an enemy capital. IHRL, on the other hand, is rooted
in institutions, in the particular infrastructure of a State’s approach to governance,
in the transformation—over time—of a State into a more human rights–respecting
and rights-enforcing space. This transformative goal is geographically bound.
It relates to shifts in culture, to alterations in domestic law that reflect the incorpo-
ration of human rights norms into the national system, and to the development of
a long-term relationship between the State and international treaty bodies and
other human rights mechanisms.


As the two merge, and as the conception of human rights jurisdiction expands,
various (and perhaps all) human rights bodies will be in a position to consider the
application of their particular treaties to situations of armed conflict, perhaps si-
multaneously addressing a State’s compliance with human rights norms on its own
territory, as well as its behavior in a far-off conflict. To the extent that the function
of human rights law during armed conflict opens up the conflict to the inquiry and
interpretation of human rights bodies, the more those bodies will be in a position
to pass judgment not only on a State’s compliance with a given human rights
treaty, but also on that State’s compliance with IHL as interpreted through the lens of
human rights law. That is, in order to determine exactly how a given human rights
treaty applies in a situation of armed conflict outside the territory of the obligated
State, a given treaty body would need to first assess that there is in fact an armed con-
flict, use either lex specialis or some other mechanism in order to determine which
body of rules applies to the situation before it, determine whether human rights law
applies to those areas where IHL is (supposedly) silent, and then determine what
level of violation of a human rights provision has occurred and what remedy
should be made available to the claimant.


Such a scenario involves a number of significant steps. First, it suggests that hu-
man rights bodies will increasingly be getting involved in the notoriously difficult
task of classification of conflict. Second, they would need to—at the very least—
engage in enough analysis of IHL in order to determine which facts and legal issues
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are relevant and within their scope of review (in individual complaint cases, in
court cases and in assessing State party reports). And finally, depending on their
answers to these questions, the human rights bodies would be in a position to in-
terpret, reflect upon and judge military behavior that falls within both categories of
law, or where IHL is (supposedly) silent (targeting of civilians taking a direct part
in hostilities, curfew regulations, treatment of women in detention, judicial due
process of administrative detainees, etc.).78


This might be something to celebrate: one might argue that this opens up the tra-
ditionally insular field of IHL to a much broader scope of interrogation and analysis,
and that it extends the conversation on IHL compliance beyond military tribunals or
special courts. However, as such jurisprudence and quasi-jurisprudence develops in
the Human Rights Committee; the Committee against Torture; the Committee on
Economic, Social and Cultural Rights; the ECtHR; the IACHR; and other venues,
we might ask whether such varied analysis and feedback to States on detailed issues
of IHL is in fact good for the protection of civilians in armed conflict. Depending on
the State, they may be subject to the views of a range of treaty bodies, which may
have wide-ranging assessments of the critical issues listed above. How should
States respond to this? At what level would we measure compliance?


The cost is not just in the possibility for a cacophony of conflicting or incoherent
views on issues such as classification or direct participation in hostilities. It is also
the possibility that these bodies would not be seen as legitimate to provide detailed
analysis of legal issues seen as the province of military professionals. Would all
human rights bodies begin to seek out IHL experts to bring specialization on these
issues to their ranks? How would their views be weighed against domestic State in-
terpretations of IHL? The more we move away from broad, vague generalities
(“human rights law applies during armed conflict”) and toward specific assess-
ments of military conduct in conflict, the more we must ask whether human rights
bodies are the appropriate or competent organs to address issues of IHL. What are
the risks to the legitimacy of both these bodies and human rights law if States disre-
gard much of their analysis (as has arguably been the case with the Human Rights
Committee’s General Comment No. 31)?


Undermining Sovereignty and Long-Term Rights Development
While scholars and human rights bodies have explored the obligations of non-
State or private actors, ultimately human rights law centers on the sovereign State
as the only entity with legal obligations under the law. This is more than a legalistic
matter of jurisdiction or obligation; it is also critical to how human rights law de-
velops, and its long-term vision for transforming those States that subject them-
selves to the human rights regime. It recognizes that as States open themselves to


384


The Dark Sides of Convergence


Modirzadeh-050710.ps
C:\_WIP\_Blue Book\_Vol 86\_Ventura\Modirzadeh-050710.vp
Thursday, May 13, 2010 10:59:37 AM


Color profile: Disabled
Composite  Default screen







the scrutiny of human rights bodies, as they engage with NGOs and other human
rights actors, as their domestic courts and internal State regulations come to absorb
human rights norms, the relationship between the governor and the governed im-
proves by becoming more transparent, accountable and democratic. For many
States, their compliance with human rights law has been linked to their economic
development, their good relations with other States and their reputations on the
international stage.


One dilemma that has received little or no attention in the literature on conver-
gence and in the work of human rights lawyers encouraging an expansion of extra-
territorial applicability of human rights law is how these developments endanger
the sovereignty of those States on which foreign militaries act, and how in turn this
impacts the long-term development and growth of human rights enjoyment.
While there has been so much focus on chastising those powerful States that reject
or severely limit extraterritorial applicability, there seems to have been very little
attention paid to those States that have been or will be invaded, occupied, bombed
and otherwise subjected to the possibility of extraterritorial application of other
States’ human rights obligations. I imagine that part of the reason for this is that the
sovereignty argument is easily manipulable by States such as the United States that
reject extraterritorial applicability or like the United Kingdom, which is seeking to
limit the contexts in which human rights principles would apply to the military. An-
other reason may be that thus far specially impacted States (almost uniformly in the
developing world) have not verbalized a concern about this matter.


The Al-Skeini court touches on this issue with language that has been widely
criticized by scholars. First, in approvingly citing the Bankovic court’s finding that
the ECHR is “essentially regional,” and deeply rooted in the notion of the cultural
and legal space of the Council of Europe, the House of Lords notes,


The essentially regional nature of the Convention is relevant to the way that the court
operates. It has judges elected from all the contracting states, not from anywhere else.
The judges purport to interpret and apply the various rights in the Convention in
accordance with what they conceive to be developments in prevailing attitudes of the
contracting states. This is obvious from the court’s jurisprudence on such matters as
the death penalty, sex discrimination, homosexuality and transsexuals. The result is a
body of law which may reflect the values of the contracting states, but which most
certainly does not reflect those in many other parts of the world. So the idea that the
United Kingdom was obliged to secure observance of all the rights and freedoms as
interpreted by the European Court in the utterly different society of southern Iraq is
manifestly absurd. Hence, as noted in Bankovic [citation omitted], the court had “so
far” recognised jurisdiction based on effective control only in the case of territory
which would normally be covered by the Convention. If it went further, the court
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would run the risk not only of colliding with the jurisdiction of other human rights
bodies but of being accused of human rights imperialism.79


In the latter part of the decision, again in language that seems to have been dis-
missed by scholars,80 Lord Brown, in citing the Article 43 Hague constraints on
transformation of the territory by an occupying power, notes,


The appellants argue that occupation within the meaning of the Hague Regulations
necessarily involves the occupant having effective control of the area and so being
responsible for securing there all Convention rights and freedoms. So far as this being
the case, however, the occupants’ obligation is to respect “the laws in force,” not to
introduce laws and means to enforce them (for example, courts and a justice system)
such as to satisfy the requirements of the Convention. Often (for example where Sharia
law is in force) Convention rights would clearly be incompatible with the laws of the
territory occupied.81


Lord Brown later refers to the reasoning behind the general limitation on extrater-
ritorial application of domestic laws: “The essential rationale underlying the pre-
sumption against extraterritoriality is that ordinarily it is inappropriate for one
sovereign legislature to intrude upon the preserve of another.”82


Ralph Wilde may well be correct that these positions represent “crude chauvin-
ism,”83 or “orientalist positioning of Islam and Europe as normative opposites.”84


He might even be right that “subjecting the UK presence in Iraq to the regulation of
human rights law would have the effect of mitigating, not exacerbating, the colo-
nial nature of the occupation.”85 I am not seeking to defend the actual position of
either the Lord Justice, or to comment on the possible conflicts between Shari’a (or
any other domestic or regional set of norms) and international human rights law.86


Rather, I want to argue that human rights lawyers and those seeking to expand ex-
traterritorial applicability of human rights law have been surprisingly silent on this
issue. It seems that, taken from the perspective of a State (and its population) on
which extraterritorial application of human rights would play out, the risk of human
rights imperialism, or colonialism and transformation buttressed with the lan-
guage of human rights (and imposed through the means of military control), may
be neither preposterous nor ill founded.


This is one of the ways in which the lack of rigor and clarity in the arguments for
extraterritoriality has a cost in understanding the risks posed by its increasing ap-
plication. It is important to be very clear here about what is actually envisioned
when we speak of extraterritorial applicability of human rights law in armed con-
flict. I raise this because it is very common to dismiss the above concern by noting
that “most of the rights” would apply regardless of extraterritorial applicability due
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to the legal obligations of the invaded or occupied State. This is a faulty argument,
and it slides over the more transformative and radical implications of extraterrito-
riality. Of course an occupying power would be responsible to apply the human
rights norms that the occupied State has consented to, as well as all jus cogens and
customary norms that the State would equally be obliged to respect. But that is not
the grounds for triggering human rights obligations as imagined by proponents of
convergence. Rather, the strong convergence argument suggests that an invading
State brings with it its own human rights obligations, as well as its own domestic in-
terpretations of how those human rights apply. Any other conclusion would go
against the very purpose of extraterritorial jurisdiction.


This is less a claim about culture than it is one of the dangerous potential for
undermining not only the sovereignty of invaded States, but more specifically their
own domestic understandings of the interpretation and application of interna-
tional human rights law. If we take extraterritoriality seriously, if we assume that
advocates of convergence are being honest when they suggest that the full range of
human rights obligations should apply in armed conflict, then how can this prob-
lem be avoided? Here, those who favor extraterritoriality tend to make an appeal-
ing and emotional argument that one sees repeated in both the literature and
recent court decisions. In the widely cited language from the ECtHR’s Issa deci-
sion (which many convergence scholars see as moving away from Bankovic), the
Court states,


Moreover, a State may also be held accountable for violation of the Convention rights
and freedoms of persons who are in the territory of another State but who are found to
be under the former State’s authority and control through its agents operating—
whether lawfully or unlawfully—in the latter State [citations omitted]. Accountability
in such situations stems from the fact that Article 1 of the Convention cannot be
interpreted so as to allow a State party to perpetrate violations of the Convention on the
territory of another State, which it could not perpetrate on its own territory.87


A scholarly assessment of this language in Issa adds, “It is a strange idea, indeed,
to suggest that a country’s law cannot apply to criminal conduct of its nationals, to
say nothing of its very agents, just because they are abroad when they violate the
law.”88 One can see why this is such a compelling argument, and why it urges us to
rally around the applicability of the law. It seems to say, “If extraterritoriality is not
enforced, it would make a mockery of human rights, it would allow States to run
rampant simply because they acted outside of their own territories.” This is, how-
ever, a deeply flawed argument, and it takes our attention away from the real costs
at stake here. First, we must clearly distinguish extraterritorial application of hu-
man rights law from State responsibility for the acts of its agents, which is regulated
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through rules on State responsibility, attribution and domestic criminal law. We
do not need the extraterritorial application of human rights law in armed conflict
to create criminal liability for agents of the State that commit crimes abroad while
acting with the color of State authority. Second, and this point is often lost in the
discussion, extraterritorial application of full human rights treaties in armed con-
flict makes a significant jump from existing narrow exceptions to territorial juris-
diction by addressing the conduct of the State and its agents vis-à-vis the nationals
of another State, a State with its own human rights relationship to individuals on its
territory. And finally, of course, it is not as though States acting abroad in armed
conflict would be engaging in unregulated mayhem were it not for the extraterrito-
rial application of human rights law, would be free to commit wanton crimes
against the population of another State by virtue of their border-crossing. Indeed,
the bulk of the entire field of international humanitarian law is dedicated to the
regulation of exactly the moment when one State crosses the border of another
State and engages in armed conflict there.


If extraterritorial applicability of human rights law in armed conflict grows and
expands in the ways promoted by convergence advocates, these dilemmas go be-
yond the level of the abstract, and position weak States at a tremendous disadvan-
tage in understanding and consenting to the laws that would be in force on their
territories to their peoples. In an important recent Canadian case regarding deten-
tion and transfer of detainees in Afghanistan, we see this argument playing out in
greater detail than anywhere else. The human rights lawyers arguing for the appli-
cability of the Canadian Charter of Human Rights and Freedoms to Canadian de-
tention operations make a curious argument to overcome the sovereignty
problem, claiming, as Justice Mactavish states,


[t]hat the Government of Afghanistan has implicitly consented to an extension of
Canadian jurisdiction to its soil. As evidence of this, the applicants point to the fact that
Afghanistan has surrendered significant powers to Canada, including, most
importantly, the usual State monopoly over the use of coercive power within its
territory.89


I can understand that as a tactical maneuver this approach may have extended
the applicability of the law. However, from a principled perspective, I wonder how
many human rights advocates would want to share with their colleagues in Af-
ghanistan (or Iraq or Pakistan) that due to their State’s “consent” to the presence of
foreign military forces on their territory, they had in fact ceded sovereignty over the
laws applicable to their own citizens to the governments controlling those foreign
militaries? Relying on Canadian precedent on the question of extraterritorial
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jurisdiction generally, Justice Mactavish rejects this aspect of the argument, noting
that “there has been no consent by the Government of Afghanistan to having Ca-
nadian Charter rights conferred on its citizens, within its territory.”90


It may be that human rights advocates have shied away from acknowledging this
critique, or engaging seriously with the costs posed to human rights law and third-
world sovereignty by the extraterritoriality argument, because some of the claims I
have posed above (the local laws problem, the sovereignty problem, and the colo-
nialism problem) seem to be (perhaps disingenuously) cited by those who oppose
extraterritoriality from the posture of defending the US or Israeli positions.91 It
may well be that opposing or questioning extraterritorial application of human
rights law in armed conflict makes for strange or distasteful bedfellows in some
cases. However, this is no reason to avoid critical inquiries into the implications of
the arguments currently posed before courts and human rights bodies and in
scholarship promoting a more robust application of one State’s legal obligations
and interpretations on the territory of another, particularly in light of
contemporary politics around the misappropriation of human rights discourse by
military interventionists.


Once human rights lawyers in the West go down this road, it may be very diffi-
cult to pull back and limit the sweeping legal arguments that are currently being
made. One could imagine that beyond the dilemmas raised above, this could pose
real risks to the long-term development of human rights law in countries that expe-
rience this type of extraterritorial jurisdiction being claimed and played out on
their territories—though, significantly, not actually litigated on their territories or
by their courts or judges.


Bad Lawyering? Asking IHRL to Do the Hard Work of Transforming IHL and
Global Politics
A final concern relates to some of the issues raised immediately above, but goes to
the heart of what proponents of convergence claim in legal argumentation, and
what they actually seem to be seeking in terms of outcomes.


A first critique focuses on the gap between the legal claim that the full scope
of human rights law applies once extraterritorial jurisdiction is activated in armed
conflict, and the actual cases and examples we see brought forward by human
rights lawyers and scholars. As I have noted above, as a matter of legal interpreta-
tion, it is difficult to identify any intrinsic limitation on the scope of human rights
obligations that would apply to a State once we determine that extraterritoriality
applies. That is, while scholars seem to want to argue that we should not worry,
that the actual scope of human rights law implied in convergence is narrow or rea-
sonable, this goes against the principle of indivisibility and leaves open the
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determination of which rights apply when (allowing States to pick and choose, to
argue that “positive” obligations do not apply, or that only certain “negative” obli-
gations are truly binding).


As I have argued above, in order for extraterritoriality to mean anything, and in
order for lex specialis to be able to function as between two bodies of law, then hu-
man rights law must substantively add something to the current set of obligations
and protections laid out in IHL. This seems only logical. If scholars and advocates
are vigorously fighting for human rights law, arguing that the lack of application of
this law would allow States to commit violations they would otherwise be pre-
vented from committing at home, or that the true spirit of human rights law means
that it must be applicable to an obliged State wherever it chooses to extend its au-
thority, then surely they must believe that there are real, material aspects from the
corpus of human rights law that will add to, transform, enhance or build upon the
existing obligations of IHL. Yet, curiously, very few scholars or advocates have put
forward such concrete proposals or examples of the substantive, normative
contribution of human rights law application.


Instead, in the range of cases where advocates have sought to hold States ac-
countable for their domestic human rights obligations in military action abroad,
they seem to focus on substantive rules of human rights that have their exact
corollaries in the protections of IHL. Most of the cases focus on torture or death in
detention, transfer of detainees to custody where there is a risk of torture, targeting
of civilians alleged to be participating in hostilities and killing of civilians. There is
an excellent tactical reason for this: of all the differences between IHL and IHRL,
perhaps the most important in this arena is that human rights law provides stand-
ing for individuals to claim their rights under international law, and to seek redress
and remedy for violations against them. IHL, on the contrary, provides no such
standing, and currently provides no avenues for individual complaints of violation
under international humanitarian law or any obligation for violating States to pro-
vide redress or remedy to those against whom war crimes or grave breaches have
been perpetrated.


Thus, the convergence of IHRL and IHL, and the extraterritorial application of
human rights law in armed conflict, provides a crucially important and potentially
revolutionary ability for individuals and their advocates to bring cases against
States for violations. Because of the way that lex specialis functions, the procedural
opening—the granting of standing to individuals—allows courts to assess and pro-
vide remedy for violations that are simultaneously contrary to a State’s obligations
both under IHRL and under IHL. Looking at the current cases, it may well be that
the most important takeaway of all of this technical, lengthy debate over extraterri-
toriality, formal applicability of human rights law and parallel obligations comes
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down to, in practical terms, the possibility to bring individual claims against the
State for damages or other remedy.


One might argue that this will have incredibly powerful implications for the
protection of civilians in armed conflict. The more States are on alert that they may
be subject to liability and findings for remedy in human rights bodies or under
their domestic human rights law, the more they will improve their standards, limit
violations of IHL, and take greater care with proportionality and distinction. Yet,
it seems to me that such a position involves making tremendous sacrifices and ig-
noring considerable risks in order to gain the rare opportunity to bring such cases
before courts. If human rights advocates are claiming that the true vision of extra-
territorial applicability of human rights in armed conflict is that States will now be
bound by the full panoply of human rights in their relationships with individuals
on the territories they invade, but with the real intention of using these arguments
to open up the opportunity to bring individual cases that involve violations of
IHL, these advocates risk being blind to how the full force of their arguments will
impact human rights law and practice in the long term.


In this light, the actual practice of convergence and extraterritoriality (as op-
posed to the soaring claims of its proponents) seems to be the best attempt at a
workable solution to the problem of the lack of serious enforcement of IHL, and
the lack of any capacity for individuals to demand that States recompense them for
the damages wrought during war. While instrumentalizing human rights in this
manner may provide short-term payoffs (one victim may receive compensation,
one family may ensure that its son is not transferred to brutal detention condi-
tions), it leaves unaddressed and untheorized the broader implications for how law
functions in war. Also, this approach seems to make a promise that human rights
lawyers do not intend to keep: it signals to individuals on the territory of an in-
vaded State that those military forces who invade, occupy or detain have a qualita-
tively different relationship with them than that provided by IHL; it suggests that
these individuals ought to expect a different type of behavior by these forces. Part
of the reason we do not see much discussion of how this vision of the law will work
in practice may be that there is actually little intent to develop rules for battlefield
lawyering or training of soldiers, but only to create a mechanism for accountability
after violations have taken place. This abdicates the responsibility set up by speak-
ing in the language of human rights. Ultimately, having human rights claims means
being able to know whom to go to to get the water turned on, to get food for your
children, and to complain to when the police harass you or when your political
party is shut down.


The paltry literature on what exactly a war imbued with human rights looks like
for the people living through it leaves us wondering whether convergence can ever
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live up to its formalist promise that the law will be there, that the parties must apply
all (or some?) of their human rights obligations in addition to their international
humanitarian law responsibilities. What claims will people have in the midst of
conflict? To whom should they take these claims? In coalition situations, which
party is responsible to answer to the valid (at least legally) rights claims that conver-
gence seems to encourage? Inviting reliance by civilians can be good for their hu-
man rights enjoyment only if we have some sense of the way in which the system
will work. If the only purpose is to create claims after violations have occurred in a
far-off land, it is not clear how this actually respects the human rights that conver-
gence seeks to identify and demand.


Using human rights law, and the broad legal claim of extraterritoriality for this
much narrower purpose, avoids doing the hard work of actually transforming and
re-envisioning IHL in the way that most advocates would want. It allows lawyers to
turn to the legalistic machinations of jurisdiction instead of advocating for the
wholesale reconsideration of accountability in the laws of war. This is an important
debate, one that must be had and one that is surely influenced by the ways that hu-
man rights law has transformed our global legal culture. As long as we pretend that
the debate is about the full application of human rights law, when it is primarily
about accountability mechanisms and remedies for victims of IHL violations, I
would argue that we are not having the challenging and critical political battles that
need to be fought in order to achieve the deeper ends of extraterritoriality. In this
way, extraterritoriality takes energy away from the efforts to strengthen IHL and to
make States more accountable for their actions in armed conflict.


A similar critique, and one that will likely be popular with those who oppose ex-
traterritoriality on grounds of protecting military entitlements, is that the argu-
ments for convergence and extraterritorial application can sometimes shade into
backdoor pacifism. That is, to the extent that over-regulating the battlespace is not
actually meant to develop a robust set of actual human rights obligations and their
interpretations when taken to war, but instead meant to change the calculus for
States when entering into armed conflict, joining coalitions or contributing troops
to peace enforcement operations, this strikes me also as a misuse of human rights
law and language. If advocates believe that human rights law (standing on its own,
as applied to States on their own territories and through traditional mechanisms of
human rights monitoring and enforcement) should in fact prevent States from go-
ing to war, or that it adds serious considerations to the jus ad bellum questions of
the legality of war, then they should say so, and they should expand the provisions
of human rights law that seem to support such an outcome.92 Advocating for an
unclear, vague, confusing admixture of human rights and IHL on the battlefield
with the ultimate goal of influencing jus ad bellum encourages bad lawyering and
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avoids the much more compelling debates that could be taking place within hu-
man rights law about the costs of war itself.


Part III. Looking Ahead


If scholars and practitioners weigh the costs and risks I have discussed above, they
should consider new approaches that address these dilemmas honestly and
rigorously. With the goal of increasing protection of civilians in armed conflict,
securing the human rights of all individuals, and enhancing the clarity and effec-
tiveness of the regulations of parties to armed conflict, how might the field react to
some of the above critiques? In this section, I want to propose some possible ways
forward, not necessarily as pragmatic solutions to knotty legal problems, but to re-
cast the question of how human rights law impacts the role of law in armed conflict.


There is no question that the interplay between international human rights law
and international humanitarian law is here to stay. There is no going back to a clean
separation between the two fields, if such a separation ever existed. More and more
the key actors in armed conflict (militaries, State policymakers, humanitarian or-
ganizations, human rights groups) are merging the two discourses and identifying
tools that draw on rules and mechanisms from both fields. How might we imagine
paths ahead that recast the question of convergence? These four paths forward are
not actually meant to be a practical list of approaches that I am necessarily advocat-
ing, or a list that does not entail dilemmas of its own. But, given the critiques above,
and assuming we want to be more honest and rigorous about what we are doing in
this area of law and policy, these possibilities suggest some ways that we might re-
think the entire question of extraterritorial application of human rights in armed
conflict.


Create New, Leaner Body of “Human Rights at War”
One possibility is that human rights scholars and practitioners, rather than focus-
ing on the rules of international humanitarian law or how human rights law can
directly interact with those rules, develop and expand a new field of “human rights
at war.” Such a project might take a number of forms. The central feature would
be that it would focus on building consensus around the key aspects of human
rights law that could practically apply during armed conflict, and focus on the
ways in which human rights bodies and mechanisms could interpret and enhance
such tools.


At the most ambitious level, this would involve strengthening or redrafting
those aspects of human rights law that would severely limit the capacity of States to
enter into armed conflict, and would develop the rules of IHRL to take a strong
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position on jus ad bellum determinations. As some scholars have suggested, there is
much in the corpus and drafting background of human rights law that suggests a
strongly contra-conflict posture. Here, lawyers and policymakers would identify
and build upon those trends within the law, working with States to highlight the
ways in which their human rights obligations bind them to limit their engagement
in armed action altogether.


Such a human rights law of war, unhindered by the constraints of IHL, might
even be proposed as a direct challenge to IHL—rethinking central assumptions
and concepts that structure our contemporary thinking on justice in war. A law of
human rights at war might directly question current understandings of propor-
tionality, distinction, precautionary measures, occupation and treatment of de-
tainees, using the drastically different language and approach of human rights law
to rethink these categories in a far more civilian-protective mode. One could imag-
ine that such a development of human rights would blend legal understandings of
jus ad bellum, jus in bello, and post-conflict and stability operations to create an
overall set of obligations for States that fight.93


While such an approach would certainly face a profound challenge in imple-
menting a transformation of this scale, efforts in this direction would sharpen ar-
guments between IHL and IHRL, and would insist on keeping in the foreground
the serious (and I would argue, necessary) tensions between the two fields. Indeed,
debates between States and scholars on such an approach could illuminate the ways
in which human rights law and practice, outside of the well-defined and narrow
discourse of IHL, might reshape our understanding of the normative constraints
on armed conflict and the duties owed to civilians.


A less ambitious approach within this category would be a project among State
parties to human rights treaties, human rights bodies and scholars to actively iden-
tify a subset of human rights provisions that create the toolkit of “human rights at
war.” Here, human rights advocates and scholars would have to be honest in ac-
knowledging that they do not foresee the entirety of human rights law applying in
armed conflict. Rather, they would identify the key provisions of human rights law
that, different from protections and obligations already enshrined in IHL, would
substantively add to what civilians could expect from State parties to armed con-
flict, and what civilians could demand under human rights law. This might involve
a gathering of States to clarify consensus around key provisions, moving away from
the current confusion of multiple layers of litigation, regional human rights bodies
and domestic interpretations of convergence, providing support for this leaner,
thinner body of human rights law.


Such an approach would provide an opportunity for the development of a new
cadre of professionals: individuals with experience, background and influence in
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both IHL and IHRL, equipped with the tools of fact-finding and advocacy com-
mon to human rights, but also able to engage with military professionals and State
policymakers in discussing the difficult choices that must be made during armed
conflict. State involvement, buy-in and consent would be critical to such an enter-
prise, mitigating some of the legitimacy challenges discussed above.


While perhaps more pragmatic than the current approach, such a step would
involve the risk of diminishing and narrowing human rights protections, and con-
ceding that indivisibility would have to give way to the desire to introduce at least
some robust human rights protections that all States understand must be
operationalized and applied throughout their military planning and practice. Fur-
ther, such an approach might lead to new engagements between human rights ad-
vocates and military professionals, focusing on those legal provisions that—
through negotiation—are seen as applying in parallel to IHL provisions.


Develop and Strengthen Accountability Mechanisms in IHL
A second possible approach to the dilemmas discussed above might focus entirely
on innovating around accountability mechanisms in IHL. Perhaps inspired by the
ICJ’s vague call for parallel application of the two bodies of law, such an approach
might involve efforts to enhance existing accountability mechanisms within IHL
(most existing Geneva Convention mechanisms are currently moribund) or to in-
troduce some of the monitoring and accountability mechanisms present in the hu-
man rights system to IHL.94


At the strongest level, this could involve introducing a mechanism for individ-
ual complaints or individual standing under IHL at the international level. Exam-
ples might include creating mechanisms for individuals to make claims against the
State domestically, or a centrally located international body that would hear
claims, interpret the rules of IHL according to specific fact situations, and provide
decisions, remedies and redress. Such a development would be outside of, and in
addition to, existing mechanisms for internal military discipline, domestic war
crimes legislation and international criminal law. Rather, such a body would focus
solely on individual complaints against the State for violations of IHL in armed
conflict (because this would not involve substantive human rights law, the mecha-
nism would by nature have extraterritorial reach, applicable to any States engaging
in the armed conflict at issue in the case).95 In addition to hearing complaints and
adjudicating cases, one could imagine that such a mechanism could also have a
body that would oversee and interpret the rules of IHL in the same vein as many of
the UN human rights treaty bodies.


Such an approach would involve a new drafting process, perhaps similar to the
optional protocols created subsequent to a number of human rights treaties,
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seeking the consent of States to such a mechanism and creating new procedures for
individual complaints cognizant of the particular needs of the IHL system, and cal-
ibrated to the realities of armed conflict. Given the deep dilemmas present in mak-
ing the current legal interpretations of convergence a reality, one might argue that
such an approach, while requiring major efforts at bringing together States and ini-
tiating a new process, holds a greater promise of long-term success and real results
for victims than the divergent and often conflicting approaches of individual States
to extraterritorial application of human rights in armed conflict.


This approach would have the advantage of creating a standardized mechanism
for monitoring and accountability. Rather than relying on rare cases brought on
behalf of individuals in foreign courts, States would be required to implement the
necessary procedures within their armed forces to monitor compliance, investigate
violations and alter behavior in response to findings of the new accountability
mechanism. Because the military would necessarily be involved in such a process,
the incentives to comply and participate would also be higher than the current
approach of extraterritorial human rights application.


Finally, such an approach would have an additional advantage compared to the
jurisdiction of human rights bodies: because it would be working with IHL, which
binds non-State actors, it may also be in a position to hear individual claims
against armed groups. While seeking redress or compensation from such groups
would provide a major obstacle, the legal framework would exist to explore ways
in which non-State parties to an armed conflict could also be brought into the ac-
countability system.


Strengthen Territorial-State Mechanisms for Holding Actors Accountable for
Violations
A third approach would indeed look to convergence, but a different breed of this
argument than I have challenged in this paper. This possibility would seek to
strengthen and embolden domestic human rights obligations and mechanisms
during armed conflict (whether non-international or international). That is, this
approach would focus on the continued parallel application of human rights law
during armed conflict per the current dominant legal consensus, but not extraterri-
torial application of these rules.


As human rights advocates have pointed out in arguing for extraterritorial ap-
plication of human rights law as a means (the only means) for accountability, we
see contemporary cases where the United States and other States deny that they are
engaged in an international armed conflict in countries such as Iraq, creating a gap
in protective rules. As many have pointed out, the rules of non-international
armed conflict are ill-suited to these contemporary situations, where major States
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are involved in massive combat, stability and State-building operations on the ter-
ritory of another State, but without the rule framework of international armed
conflict or occupation. In such a situation, it is less clear that IHL by itself is able to
cover adequately the encounters between troops and Iraqis, or provide a clear set of
roles and responsibilities for all actors involved. At first glance, it does appear that
extraterritoriality, applied through the home State of the military forces, is the only
available answer. Yet here it seems that advocates of extraterritoriality forget the
role of the territorial State.


One approach to increasing protection in these contexts would be to insist that
host States harness their power to hold all parties on their territory accountable for
compliance with IHRL. In Iraq today, it is the Iraqi government that has the clear-
est and most well understood human rights obligations vis-à-vis the Iraqi people.
This obligation to protect the rights of the people extends not only to the acts of the
Iraqi State, but also implies that the government will protect Iraqis from any
threats to their human rights that occur in Iraq.


In this model, human rights advocates and scholars would focus their energies
not on extraterritorial application of human rights law in armed conflict, but
rather on the ways that parallel application and convergence strengthen the hand
of invaded States to insist that all actors comply with the territorial State’s human
rights obligations. Here, one could imagine that advocates could work with
territorial-State courts and human rights bodies, strengthen their power to moni-
tor and investigate abuses, and monitor closely the bilateral agreements and im-
munity clauses entered into by the territorial State with foreign States and their
troops.


Of course, the reality is that the legal systems in many countries in the midst of
or recovering from armed conflict are not well equipped to monitor and enforce
human rights law. And for most Iraqis, the foreign military forces on their territory
are not seen as accountable to Iraq, its government or its people. I am not suggest-
ing that turning to Iraqi institutions to enforce and investigate human rights viola-
tions by those on its territory or within its jurisdiction would necessarily provide
better results in the short term. It probably would not. Not only do Iraqi human
rights organs and courts lack the capacity to adequately investigate alleged human
rights violations by military forces or private military contractors, but they are
faced with various immunity agreements, as well as the political impossibility of
taking on a tremendous power imbalance. However, such efforts would allow the
citizens and civilians in the State to understand what human rights law can actually
promise them, and would provide a much more clear-eyed understanding of the
current state of how human rights law applies in armed conflict.
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Rather than drawing our attention to impractical legal claims for extraterritorial
application, or emphasizing legal formality with no real intention of altering the
substantive rules affecting invading State behavior, such an approach would build
on human rights obligations where they are strongest, and empower the affected
State to enhance accountability and transparency in the long term. Even if efforts
to investigate and hold accountable foreign States fail, such a process, and such a
public debate within the country itself, would make real the true promise of what
human rights law and human rights discourse can do in a situation of conflict. To
the extent that the current insistence on extraterritoriality is a tactical attempt to
take advantage of more sophisticated and better understood courts in Europe, the
United States and Canada in order to litigate complex human rights issues, it
denies those who hold the rights in question the power to truly take ownership of
their claims.


Indeed, this approach might flip the current power dynamic of human rights
advocacy, shifting the center of gravity of the debate and its language away from
Western capitals and toward the States most impacted by armed conflict (such as
Iraq, Afghanistan and Pakistan). We might imagine that local human rights orga-
nizations and advocates would take the lead on determining how to craft human
rights strategies appropriate to armed conflict, building their capacity to work
with both human rights and IHL, and working with domestic lawyers and laws to
enhance enforcement. This approach would also have the payoff of building up
these domestic institutions for the long term: as parallel application of human
rights and IHL would always be in the background, domestic human rights and legal
mechanisms would increase their capacity to deal not only with foreign militaries,
but also with the violations committed by internal armed groups operating within
the State.


Move from Law to Policy, Emphasizing Pragmatism over Formal Legal Rules
In this final path, human rights advocates and scholars would need to get their
hands dirty in actual military policymaking and planning. Rather than insisting on
formal normative consensus, or repeatedly citing unclear and relatively impracti-
cal legal definitions of “effective control,” “cause and effect” and other grounds for
human rights jurisdiction, those following this approach would make a definitive
turn away from law and toward policy.


Leaving behind the normative certainty of convergence and the trump card of
rights talk, advocates and scholars might instead seek to formulate human rights in
the language of military policy and planning. We increasingly see that the military
references much of its behavior on policy grounds. Thus, detainee treatment going
above the standards of IHL (such as providing advocates for detainees going before
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boards, or providing compensation for civilian victims of attacks) is often ex-
plained not on the basis of IHL (where States would normally deny that they have
such obligations) or formal human rights obligation, but rather as a matter of policy
(a policy that may well be presented as influenced by a number of factors including
human rights, counterterrorism and nation building).


It may well be that human rights talk and rights culture have, to varying degrees
based on the country in question and its domestic rhetoric around rights and inter-
national law, been absorbed into military and State thinking on strategic and policy
decisions on the ground. Indeed, one could likely trace the human rights origins of
key provisions in individual coalition member’s detention policies in Iraq and Af-
ghanistan, or in important paragraphs of their bilateral security arrangements with
those nations. Human rights actors and scholars can and should be proud of such
impact on strategy and policymaking, and that the absorption of human rights
norms into bilateral agreements,96 detention policies, rules of engagement, coun-
terinsurgency doctrine97 and even individual orders in the field may well result in
improved conditions and treatment of civilians and prisoners inspired by the
content of human rights instruments.


But we should not forget that there is a difference between decision making and
conduct on the basis of policy, and obligations to act as a matter of law. At the mar-
gins, and in areas where interpretations of law are wildly divergent, formalism may
still matter. To the extent that concerns about the specifics of applying conver-
gence, or “operationalizing” its norms, are dismissed by States with claims that
human rights law is already applied as a matter of policy, or that it is already part
and parcel of any on-the-ground decision-making environment, it is worth point-
ing out that when a detainee brings a claim for remedy on the basis of interna-
tional human rights law, or when a humanitarian organization is attempting to
understand its roles and responsibilities on the ground, actual legal obligations will
determine outcomes.


However, this approach could be the most impactful of all in terms of real
change to State and military behavior, and tangible increases in protection, treat-
ment and respect for basic rights. While it involves considerable sacrifices in terms
of the types of argumentation available to human rights advocates, and while it
moves away from the current focus on litigation, this approach would facilitate
more fluid negotiations with the military planners and decisionmakers on the
ground and at the capital level, leaving law and obligations out of the room and fo-
cusing on the practical ways in which States can improve their outcomes by incor-
porating human rights principles into the day-to-day operations of soldiers. I
imagine that one reason this approach would be unattractive to many human
rights advocates is that it would involve, first, promoting human rights in a context
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that might involve justifying these principles on the basis of counterterrorism,
counterinsurgency, increased cooperation of the population with the military, in-
creased acquiescence of the population to the policy desires of foreign States, etc.
Second, such an approach would necessarily mean getting involved with the ugly
realities of military decision making, accepting that not all legal rights–holders will
be granted protections in the same way, and that military security will likely always
trump policy-based rights and protections. Finally, contrary to much of human
rights advocacy that relies on soliciting public support and eliciting public outrage,
this approach would likely need to be confidential, involving little engagement
with the public and focusing on identifying compelling and practical tools that will
convince States that it is in their interests to embrace aspects of human rights into
their military policies, rules of engagement and orders.


That said, this approach may facilitate a discussion and practical engagement
with human rights in armed conflict that moves out of academic scholarship and
discussions at conferences over lex specialis, and shifts to the real choices human
rights advocates expect military leaders and soldiers to make on the ground. Rather
than engaging in an adversarial conversation mediated by courts or human rights
bodies, this approach would ask that human rights advocates envision rights
through the prism of armed conflict, and from the perspective of the military. This
raises a number of serious concerns about the extent to which this would still be
human rights advocacy as we know it, but it may also pave the way for actual and
significant changes in on-the-ground decisions, and in the ability of individuals
caught in armed conflict to lead more dignified lives.


Notes


1. I will use IHL and LOAC (law of armed conflict) interchangeably throughout, while ac-
knowledging and appreciating Yoram Dinstein’s call to refer to this body of law as LOAC exclu-
sively. YORAM DINSTEIN, THE CONDUCT OF HOSTILITIES UNDER THE INTERNATIONAL LAW OF


ARMED CONFLICT 13–14 (2004).
2. Theodor Meron, The Humanization of Humanitarian Law, 94 AMERICAN JOURNAL OF


INTERNATIONAL LAW 239, 243–44 (2000). Meron’s article was part of the first wave of work on
this issue, and did not call for the full implementation of human rights in international armed
conflict as it is sometimes imagined today.


3. I will be using the terms “convergence,” “parallel application” and “co-application” inter-
changeably to refer to the concept that international human rights law and international human-
itarian law are applicable simultaneously during armed conflict, and that States are obligated to
comply with obligations under both bodies of law (including obligations to report to relevant
legal bodies, cooperate with organizations, etc.), and that to some extent, individual soldiers can
potentially be liable for violations of either or both bodies of law for their conduct during hostili-
ties outside of the territorial State. While it could be argued that “convergence” and “parallel ap-
plication” represent different methods of co-applicability, with the former indicating a sudden
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moment when both bodies of law come together and create a single legal framework blending
provisions from both regimes, and the latter representing dual and distinct legal frameworks that
apply independently of one another until and unless they come into direct contact, the literature
seems to treat the two terms as having the same meaning and resulting in similar implications in
terms of legal framework.


4. Any argument that attempts to take on a topic on which there has been so much scholar-
ship runs the risk of becoming mired in a literature review or a rehashing of existing material.
There is a tremendous amount of writing on both the general topic of overlap between IHRL and
IHL, and the various subtopics within the broad issue of convergence. Indeed, two recent full
volumes of law journals were dedicated exactly to this issue. See 40 ISRAEL LAW REVIEW (2007);
90 INTERNATIONAL REVIEW OF THE RED CROSS (2008). For an understanding of the broad issues
related to overlap and convergence, see, e.g., Noam Lubell, Parallel Application of International
Humanitarian Law and International Human Rights Law: An Examination of the Debate, 40
ISRAEL LAW REVIEW 648 (2007); for a focus on human rights law in occupation, see Aeyal M.
Gross, Human Proportions: Are Human Rights the Emperor’s New Clothes of the International Law
of Occupation?, 18 EUROPEAN JOURNAL OF INTERNATIONAL LAW 1, 8 (2007); Danio Campanelli,
The Law of Military Occupation Put to the Test of Human Rights Law, 90 INTERNATIONAL REVIEW


OF THE RED CROSS 653 (2008); for a clear articulation of the contra-convergence position, see
Michael J. Dennis, Non-Application of Civil and Political Rights Treaties Extraterritorially During
Times of International Armed Conflict, 40 ISRAEL LAW REVIEW 453 (2007); for a very useful and
comprehensive review of the relevant international jurisprudence on the debate, see John
Cerone, Human Dignity in the Line of Fire: The Application of International Human Rights Law
During Armed Conflict, Occupation, and Peace Operations, 39 VANDERBILT JOURNAL OF


TRANSNATIONAL LAW 1447 (2006); for the leading analysis of how human rights norms might
impact right to life and use of force issues, see Kenneth Watkin, Controlling the Use of Force: A
Role for Human Rights Norms in Contemporary Armed Conflict, 98 AMERICAN JOURNAL OF


INTERNATIONAL LAW 1, 9 (2004).
5. International Covenant on Economic, Social and Cultural Rights art. 13, G.A. Res.


2200A (XXI), U.N. Doc. A/6316 (Dec. 16, 1966), 993 U.N.T.S. 3 [hereinafter ICESCR].
6. Id., art. 12.
7. Id., art. 11.
8. Id., art. 10(1).
9. International Covenant on Civil and Political Rights art. 18, G.A. Res. 2200A (XXI),


U.N. Doc. A/6316 (Dec. 16, 1966), 999 U.N.T.S. 171 [hereinafter ICCPR].
10. Id., arts. 9, 14.
11. ICESCR, supra note 5, art. 8.
12. ICCPR, supra note 9, art. 25.
13. Id., art. 18.
14. Because of the sheer volume of writing on this issue in recent years, my goal here is not to


do justice to the many contributions on the question of convergence, nor to focus on the nuance
within each sub-issue of the debate. Rather, I want to try to give a rough map of the key issues in
the debate, before moving into the critique. For a more detailed review of the current debate, see
Lubell, supra note 4.


15. Armed Activities on the Territory of the Congo (Dem. Rep. Congo v. Uganda), 2005
I.C.J. 116, ¶ 216 (Dec. 19); Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion, 2004 I.C.J. 136, ¶ 106 (July 9) [hereinafter Wall Advi-
sory Opinion]; Issa and Others v. Turkey, App. No. 31821/96, 41 Eur. Ct. H.R. Rep. 567 (2004)
[hereinafter Issa]; U.N. Human Rights Committee, General Comment No. 31: The Nature of the
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General Legal Obligation Imposed on States Parties to the Covenant, ¶ 10, U.N. Doc. CCPR/C/21/
Rev.1/Add.13 (May 26, 2004) [hereinafter General Comment No. 31]; Françoise J. Hampson,
The Relationship between International Humanitarian Law and Human Rights Law from the Per-
spective of a Human Rights Treaty Body, 90 INTERNATIONAL REVIEW OF THE RED CROSS 549
(2008).


16. See generally Dieter Fleck, Individual and State Responsibility for Violations of the Ius in
Bello: An Imperfect Balance, in INTERNATIONAL HUMANITARIAN LAW FACING NEW


CHALLENGES (SYMPOSIUM IN HONOUR OF KNUT IPSEN) 171 (Wolff Heintschel von Heinegg &
Volker Epping eds., 2007). Fleck notes,


It is not only the lex specialis character of international humanitarian law, but even
more so the particular deficiencies of law application in international armed conflicts,
non-international armed conflicts and internal disturbances which makes the exercise
of individual and international responsibility a complex, difficult and often hopeless
task. Lawyers, tasked to find appropriate remedies for violations of international
humanitarian law, are navigating in foggy areas in which relevant provisions are not too
systematic and more than often competing interests obscure what should be achieved
for restoring peace and justice.


Id. at 173.
17. E.g., Prosecutor v. Galic, Case No. IT-98-29-T, Judgment and Order, ¶¶ 706, 719 (Dec. 5,


2003).
18. See, e.g., COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE


GENEVA CONVENTIONS OF 12 AUGUST 1949, at 950, ¶ 3346 (Yves Sandoz, Christophe Swinarski
& Bruno Zimmermann eds., 1987), which notes,


Thus historically, the law of armed conflict was created largely in the heat of battle, and
the weight and obligation of its implementation and development rests primarily on
the shoulders of those who exercise military command in the field. To withdraw this
fundamental responsibility—which has always been that of military commanders—
from them, would undoubtedly have constituted a serious error, and the Protocol was
careful to avoid this.


19. E.g., ICCPR, supra note 9, arts. 18, 19; ICESCR, supra note 5, arts. 9, 11; Convention on
the Elimination of All Forms of Discrimination against Women arts. 13, 14, Dec. 18, 1979, 1249
U.N.T.S. 13; International Convention on the Elimination of All Forms of Racial Discrimination
arts. 2, 5, Mar. 7, 1966, 660 U.N.T.S. 195 [hereinafter CERD].


20. Lubell, supra note 4, at 650.
21. Cordula Droege, Elective Affinities? Human Rights and Humanitarian Law, 90


INTERNATIONAL REVIEW OF THE RED CROSS 501, 548 (2008). See also Lubell, supra note 4, at
660, which concludes, using the analogy of a difficult but worthwhile romantic relationship that
seems common in this genre of scholarship:


It is clear that while International Humanitarian Law and International Human Rights
Law have been engaged in a relationship for many years, there are still some rocky
patches that need to be navigated before we can be assured that the two branches of law
can live together happily ever after.


22. See, e.g., Dennis, supra note 4, at 453–502. Mr. Dennis is a long-standing attorney in the
Office of the Legal Adviser, US Department of State.


23. One author notes, “Few states have contested, vis-à-vis the human rights bodies, the ap-
plication of the human rights treaties abroad. Apart from Israel, it is doubtful whether any state
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has consistently objected to the extraterritorial application of human rights instruments.”
Droege, supra note 21, at 519.


24. See, e.g., Watkin, supra note 4, at 9 (noting that “[t]he normative framework of interna-
tional humanitarian law differs in many respects from that of international human rights law”).
The relative or married couple metaphor is seen often in writing on this topic. See, e.g., Robert
Kolb, The Relationship between International Humanitarian Law and Human Rights Law: A Brief
History of the 1948 Universal Declaration of Human Rights and the 1949 Geneva Conventions, 80
INTERNATIONAL REVIEW OF THE RED CROSS, 409 (1998) (noting, “Today there can no longer be
any doubt: international humanitarian law and international human rights law are near rela-
tions”). See also Louise Doswald-Beck & Sylvain Vité, International Humanitarian Law and Hu-
man Rights Law, 293 INTERNATIONAL REVIEW OF THE RED CROSS (1993) 94–119, at 94 (stating
that “as human rights law and humanitarian law have totally different historical origins, the cod-
ification of these laws has until very recently followed entirely different lines”).


25. Dennis, supra note 4, at 453.
26. See, e.g., Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Judgment, ¶ 183 (Dec. 10,


1998) (noting that “[t]he general principle of respect for human dignity is the basic underpinning
and indeed the very raision d’etre of international humanitarian law and human rights law”).


27. Meron, supra note 2, at 239.
28. Hampson, supra note 15, at 561. See also Nancie Prud’homme, Lex Specialis: Oversimpli-


fying a More Complex and Multifaceted Relationship?, 40 ISRAEL LAW REVIEW 356 (2007).
29. Dennis, supra note 4, at 453.
30. G.I.A.D. Draper, The Relationship between the Human Rights Regime and the Law of


Armed Conflict, 1 ISRAEL YEARBOOK OF HUMAN RIGHTS 191 (1971).
31. See Dan E. Stigall, Christopher L. Blakesley & Chris Jenks, Human Rights and Military


Decisions: Counterinsurgency and Trends in the International Law of Armed Conflict, 30
UNIVERSITY OF PENNSYLVANIA JOURNAL OF INTERNATIONAL LAW 1367, 1370 (2009) [hereinaf-
ter Stigall et al.].


32. See, e.g., Ralph Wilde, Triggering State Obligations Extraterritorially: The Spatial Test in
Certain Human Rights Treaties, 40 ISRAEL LAW REVIEW 503, 516 (2007).


33. Human rights are not based on the status of citizenship in any formal sense; I use the
term here to denote the concept of a member of a community, a person in a society that relates to
a government, a member of a civil polity. While, of course, human rights protections extend to
individuals who find themselves on the territory of an obliged State even for a short period of
time, the bulk of human rights law, jurisprudence and scholarship focuses on the relationship
between the governed and the governors, those who are part of a society for the long term and
those who are in power in that society.


34. Al-Skeini v. Secretary of State for Defence [2007] UKHL 26 [hereinafter Al-Skeini (HL)].
35. See, e.g., Wilde, supra note 32, and Hampson, supra note 15, for critiques of the Al-Skeini


(HL) decision.
36. Al-Skeini (HL), supra note 34, ¶ 109.
37. Id., ¶¶ 127, 129.
38. See DINSTEIN, supra note 1, at 21–22.
39. One of the rare articles to take a critical view of convergence theories from the perspec-


tive of concern for civilians (as opposed to from a military or State entitlement perspective) is an
important piece by Tel Aviv University Professor Aeyal Gross, questioning the application of hu-
man rights law in the most long-standing military occupation in contemporary history, that of
Israel in the Occupied Palestinian Territory. Gross argues that
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[rights] analysis is usually best at identifying and treating individual localized violations,
which are deemed the exception in a regime where democracy and human rights are the
norm. In the context of occupation, where the norm is the denial of rights and the lack
of democracy, rights analysis may distort the picture by pointing to rights denial as the
exception rather than the norm. Rights analysis is weak at creating structural changes.
The result, even if the rights of the people living under occupation prevail in specific
cases, may often be the legitimation of rights’ denial rather than the opposite: cases
where individuals win rights’ victories may create the myth of a “benign occupation”
that protects human rights even though they are mostly denied.


Gross, supra note 4, at 8. Gross’s significant article seems to have gained little notice in the
literature on convergence, and I hope to argue here that his analysis can and should be expanded
to include situations beyond the Israeli/Palestinian conflict, and the specifics of long-term
occupation.


40. Wilde, supra note 32, at 518–19.
41. Id. at 519.
42. Al-Skeini v. Sec. of State for Defence [2005] EWCA 1609 (Civ.), ¶¶ 196–97, quoted in


Wilde, supra note 32, at 519 [hereinafter Al-Skeini (Civ.)].
43. Wall Advisory Opinion, supra note 15, ¶ 106.
44. Prud’homme, supra note 28.
45. The Al-Skeini decision recognizes the problem in reviewing existing ECtHR decisions,


noting,


The problem which the House has to face, quite squarely, is that the judgments and
decisions of the European Court do not speak with one voice. If the differences were
merely in emphasis, they could be shrugged off as being of no great significance. In
reality, however, some of them appear much more serious and so present considerable
difficulties for national courts which have to try to follow the jurisprudence of the
European Court.


Al-Skeini (HL), supra note 34, ¶ 67.
In its leading case on this issue, the Canada Federal Court of Appeal also recognizes the


challenge posed to national courts attempting to understand the current interpretation of the
law on this issue, noting that “the current state of international jurisprudence in this area is
somewhat uncertain.” Amnesty International Canada v. Canada (Chief of the Defence Staff),
[2008] 4 F.C. 546, ¶ 214 [hereinafter Amnesty v. Canada]. A range of scholars across the
spectrum of the debate has also recognized the lack of clarity on this issue. See, e.g., Dennis, supra
note 4, at 482 (noting that “there is no clear understanding concerning the precise manner in
which the obligations assumed by states under international human rights treaties interact with
the lex specialis of international humanitarian law, if it is assumed the former apply
extraterritorially during periods of armed conflict and military occupation”); Françoise
Hampson, Is Human Rights Law of Any Relevance to Military Operations in Afghanistan?, in THE


WAR IN AFGHANISTAN: A LEGAL ANALYSIS 485, 510 (Michael N. Schmitt ed., 2009) (Vol. 85, US
Naval War College International Law Studies) (noting that “[h]uman rights bodies and the ICJ
are of the view that [human rights law] also applies to cases of military occupation but it is not
clear how human rights bodies understand the concept of occupation, and the application of
human rights law is not free of theoretical and practical difficulties. What is wholly unclear is the
extent to which and the manner in which it applies in other extraterritorial circumstances,
particularly to the conduct of military operations”); Stigall et al., supra note 31, at 1372 (stating
that “various countries, regional organizations and international organizations differ in their
position on the proper extraterritorial application or jurisdictional scope of their own and
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international human rights norms”); Droege, supra note 21, at 502 (reiterating the current
confusion over how the two bodies of law can apply coherently, and stating that
“[j]urisprudence on concrete cases will, hopefully, provide more clarity over time. . . . [S]ome
areas are becoming clearer and in other areas patterns are emerging but are not consolidated”).


46. This is not a new observation, and is certainly not a critique that applies equally across
the board. Several scholars, particularly in the newest iterations of the debate, do seek to propose
improved theoretical models for applying lex specialis, for harmonizing IHRL and IHL. In addi-
tion, some recognize the current paucity of thinking within pro-convergence scholarship on ap-
plication. Citing another notoriously vague phrase in the (quasi-)jurisprudence on the issue, the
UN Human Rights Committee’s language in General Comment 31 noting that “[w]hile in re-
spect of certain Covenant rights, more specific rules of international humanitarian law may be
specially relevant for the purposes of the interpretation of Covenant rights, both spheres of law
are complementary, not mutually exclusive,” the author notes,


Such generalizations are unlikely to offer solace to those tasked with the responsibility
for implementation of the complementarity principle in the field. Thus, given the
adoption of this doctrine, there would appear to be merit in exploring the capacity for a
joint general comment between the Committee bodies, which could offer guidance on
how to address the challenges and obstacles associated with the application of human
rights norms during armed conflict and their relationship with international
humanitarian law. In the absence of such direction, the clarity and precision necessary
to implement complementarity will remain missing.


John Tobin, Seeking Clarity in Relation to the Principle of Complementarity: Reflections on the
Recent Contributions of Some International Bodies, 8 MELBOURNE JOURNAL OF INTERNATIONAL


LAW 356, 366 (2007).
47. Michelle A. Hansen, Preventing the Emasculation of Warfare: Halting the Expansion of


Human Rights Law into Armed Conflict, 194 MILITARY LAW REVIEW 1, 51 (2007).
48. In a striking example, one scholar states, “This article holds that, undoubtedly, human


rights law speaks about and to armed conflict,” and then appends the following footnote to the
sentence: “Admittedly such an application does raise some difficulties.” Karima Bennoune, To-
ward a Human Rights Approach to Armed Conflict: Iraq 2003, 11 UC DAVIS JOURNAL OF


INTERNATIONAL LAW AND POLICY 171, 196 n.125 (2004).
49. I am not suggesting that human rights law is necessarily more difficult to translate into


military application or that it would be impossible to craft tactical battle rules based on human
rights law—rather that this work seems not to have been done by many promoting extraterrito-
rial applicability. Dale Stephens addresses this issue elegantly in his analysis of the debate over the
relationship between the two bodies of law. Dale Stephens, Human Rights and Armed Conflict:
The Advisory Opinion of the International Court of Justice in the Nuclear Weapons Case, 4 YALE


HUMAN RIGHTS & DEVELOPMENT LAW JOURNAL 1 (2001).
50. It is telling that the two leading articles providing such a clear-eyed and practical-minded


overview of how LOAC practice and theory would be impacted by co-application are written by
senior military law scholars. Watkin, supra note 4, at 9; and Stephens, supra note 49.


51. Wall Advisory Opinion, supra note 15, ¶ 111; General Comment No. 31, supra note 15, ¶


10; Bankovic v. Belgium et al., App. No. 52207/99, 2001-XII Eur. Ct. H.R. 333; Issa supra note 15;
Coard et al. v. the United States, Case 10.951, Inter-Am. C.H.R., Report No. 109/99, Sept. 29,
1999.


52. Françoise Hampson’s assessment is incredibly useful to keep in mind here. She notes,
“Human rights more generally refers to values and precepts that may (or should) be the basis of
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policy decisions, such as the rule of law, democracy, participation, transparency and account-
ability. Human rights in this sense is part of the ‘good governance’ agenda.” Hampson, supra
note 45, at 486.


53. One scholar, after providing an exhaustive review of the relevant case law, concludes,


It thus appears that states remain bound by human rights law even when engaged in
hostilities far from their home territories. Even during the invasion phase of an armed
conflict, it would seem that a state would exercise sufficient control over any individuals
with whom its forces come in contact for those individuals to fall within the scope of
beneficiaries of that state’s human rights obligations. This, however, does not mean that
the content of those obligations would be the same as if the individuals in question were
within the home territory of that state. The scope of the obligation, at least in terms of
the level of obligation as explained above, will vary with the degree of control exercised
in the circumstances. Once an individual is taken into detention by the state, the degree
of control over the individual will clearly have increased.


Cerone, supra note 4, at 1507.
54. Haider Ala Hamoudi, Reconsidering the ‘Rule of Law’ in Iraq, JURIST, Sept. 8, 2009, http://


jurist.law.pitt.edu/forumy/2009/09/reconsidering-rule-of-law-in-iraq.php.
55. See, e.g., Brief for Interights et al. as Amici Curiae Supporting Appellants and Respon-


dents, Al-Skeini (HL), available at http://www.interights.org/view-document/index.htm?id=
245; see generally Rachel Brett, Non-governmental Human Rights Organizations and International
Humanitarian Law, 80 INTERNATIONAL REVIEW OF THE RED CROSS 531–36 (1998).


56. S.C. Res. 1894, U.N. Doc. S/RES/1894 (Nov. 11, 2009) (noting “that the deliberate tar-
geting of civilians as such and other protected persons, and the commission of systematic, fla-
grant and widespread violations of applicable international humanitarian and human rights law
in situations of armed conflict may constitute a threat to international peace and security . . .”);
GERARD MCHUGH, STRENGTHENING PROTECTION OF CHILDREN THROUGH ACCOUNTABILITY:
THE ROLE OF THE UN SECURITY COUNCIL IN HOLDING TO ACCOUNT PERSISTENT VIOLATORS


OF CHILDREN’S RIGHTS AND PROTECTIONS IN SITUATIONS OF ARMED CONFLICT (2009) (in a re-
port discussing the role of the UN Security Council in holding violators of children’s rights and
protections in armed conflict accountable, noting that “[t]he term ‘children’s rights and
protections’ is used throughout this report to include the human rights of children as specified in
the Convention on the Rights of the Child and other international human rights Covenants and
treaties, as well as the protections afforded to children (by virtue of the obligations to parties to
armed conflict) in situations of armed conflict under applicable treaty-based and customary in-
ternational humanitarian law”).


57. Program on Humanitarian Policy and Conflict Research at Harvard University, Live
Seminar: Human Rights in the Battlefield: Litigating Violations in Iraq (Sept. 22, 2009), http://
ihlforum.ning.com/events/human-rights-in-the (password required).


58. See, e.g., Office of the United Nations High Commissioner for Human Rights, Sum-
mary of National Initiatives Undertaken within the World Programme for Human Rights
Education (2005–Ongoing), http://www2.ohchr.org/english/issues/education/training/Summary
-national-initiatives2005-2009.htm (last visited Nov. 16, 2009); Alfred M. Boll, The Asian Values
Debate and Its Relevance to International Humanitarian Law, 83 INTERNATIONAL REVIEW OF


THE RED CROSS 45 (2001).
59. See, e.g., René Provost, International Committee of the Red Widget? The Diversity Debate


and International Humanitarian Law, 40 ISRAEL LAW REVIEW 614 (2007); Ramesh Thakur,
Global Norms and International Humanitarian Law: An Asian Perspective, 83 INTERNATIONAL


REVIEW OF THE RED CROSS 19 (2001).


406


The Dark Sides of Convergence


Modirzadeh-050710.ps
C:\_WIP\_Blue Book\_Vol 86\_Ventura\Modirzadeh-050710.vp
Thursday, May 13, 2010 10:59:40 AM


Color profile: Disabled
Composite  Default screen







60. Al-Skeini v. Secretary of State for Defence [2004] EWHC 2911 ¶ 103 (Admin.).
61. A slightly different way of thinking about this is presented in the excellent and thought-


provoking piece by Aeyal Gross, who notes,


[G]overnment-governed relationships exist during occupation as well, although they
assume a different nature because the ruled have not given their consent and the ruler is
not accountable. Transplanting human rights to a situation of occupation may thus
blur its inherently undemocratic rights-denying nature, and confer upon it the
perceived legitimacy of an accountable regime.


Gross, supra note 4, at 33.
62. See, e.g., Bennoune, supra note 48, at 205 (noting specific rights that would apply in the


Iraq war); Cerone, supra note 4, at 1498–1507 (arguing that the level of obligation of States acting
abroad varies in current legal interpretation, and that there is likely a “variable scope of obliga-
tion,” where so-called negative rights would apply frequently extraterritorially, and so-called
positive rights might apply according to a reasonableness test where “the adoption of affirmative
measures is only required when and to the extent that the relevant party de jure or de facto enjoys
a position of control that would make the adoption of such measures reasonable.” Id. at 1505);
Stigall et al., supra note 31, at 1375 (arguing that “[t]he proper rule in situations of military occu-
pation or control is to apply basic human rights norms extraterritorially . . .”).


63. World Conference on Human Rights, June 14–25, 1993, Vienna Declaration and
Programme of Action art. 5, U.N. Doc. A/CONF.157/24 pt. 1 (July 12, 1993) (declaring that “[a]ll
human rights are universal, indivisible and interdependent and interrelated”); International
Conference on Human Rights, April 22–May 13, 1968, Proclamation of Teheran art. 3, U.N. Doc.
A/CONF. 32/41 (May 13, 1968) (“Since human rights and fundamental freedoms are indivisible,
the full realization of civil and political rights without the enjoyment of economic, social and cul-
tural rights is impossible”).


64. Bankovic, supra note 51, ¶ 75.
65. Al-Skeini (HL), supra note 34, ¶ 79.
66. Amnesty v. Canada, supra note 45, ¶¶ 310, 311.
67. Al-Skeini (Civ.), supra note 42, ¶ 196.
68. I am not addressing here the question of an occupying power’s (in the IHL sense) obliga-


tion to apply the laws in force in the occupied territory. In reality, of course, most of the “core”
rights that are regularly referenced as applying extraterritorially would indeed apply through this
mechanism. But the convergence argument seems to want to avoid limiting the extraterritorial
applicability of IHRL to situations of military occupation, and indeed its insistence on the addi-
tional application of IHRL would suggest that its proponents believe that some obligations would
be added on top of the already existing obligations under IHL.


69. Many authors refer to the principle as one tool for resolving the problems that arise from
parallel application. For a comprehensive treatment of the history of this principle in addressing
convergence, see Prud’homme, supra note 28, at 355–78.


70. Id. at 383.
71. There remains, of course, the major issue of accountability and enforcement mecha-


nisms (human rights principles that would not be negated by even the most muscular use of lex
specialis), which I will address in below sections.


72. See Hampson, supra note 15, at 560.
73. For a useful attempt at clarifying the various ways in which the rules would interact,


and how lex specialis might operate in context, see Orna Ben-Naftali & Yuval Shany, Living in
Denial: The Co-application of Humanitarian Law and Human Rights Law to the Occupied Territo-
ries, 37 ISRAEL LAW REVIEW 17 (2004).
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74. Hampson notes,


The solution to the lex specialis problem in practice has to be capable of being applied by
those involved at the time they act or take decisions. It cannot be determined after the
event, even if that is when it is enforced. . . . Some way needs to be found to develop a
coherent approach to the problem.


Hampson, supra note 15, at 562.
75. One scholar notes,


A further explanation for the increased interest in IHL among human rights groups has
been the increasingly technocratic and professional nature of some international
human rights work. Becoming versed in the intricacies of IHL has allowed human
rights advocates to talk like experts and to find a place at the table with military officials
and government representatives, debating the choice of targets. This was a pragmatic
endeavor which in many ways made sense. Still, too many important concessions can
be made for a place at the table when the terms of the discussion held there have already
been set.


Bennoune, supra note 48, at 222.
76. See id. at 214 (noting that “when a war is patently illegal, . . . if the only mode of analyzing


the conflict is humanitarian law, then the central illegality, which is the wellspring of all other vi-
olations, will be overlooked”). An interesting argument is made by William A. Schabas, in one of
the very few analyses critiquing the impact that convergence might have on human rights law
and practice, who notes, in illustrating how IHL does not consider the “legitimate aim” (in a
human rights law sense) of a State in assessing the legality of a military attack,


This is where the attempts to marry international human rights law and international
humanitarian law break down. International human rights law is not indifferent and
does not look favorably upon unjust war. Indeed, it might be said that there is an anti-
war or pacifist dimension to international human rights law that is largely absent—for
understandable and logical reasons—from international humanitarian law.


William A. Schabas, Lex Specialis? Belt and Suspenders? The Parallel Operation of Human Rights
Law and the Law of Armed Conflict, and the Conundrum of Jus Ad Bellum, 40 ISRAEL LAW REVIEW


592, 607 (2007).
77. By way of example, one former Pentagon targeting specialist who went on to become a


military analyst at Human Rights Watch has noted that “[t]he administration of President
George W. Bush sanctioned up to 30 civilian deaths for each attack on a high-value target in the
Iraq war.” Suzanne Koelbl, The Pentagon Official Who Came in from the Cold, SPIEGEL ONLINE


INTERNATIONAL, Apr. 3, 2009, http://www.spiegel.de/international/world/0,1518,617279,00
.html (last visited Nov. 11, 2009). Whether or not this is an accurate number, the point is that
IHL forces us to speak in such terms, and its language is often focused on precisely such an im-
possible calculus. Many human rights lawyers and advocates find this very concept repugnant;
indeed, they find such an approach anathema to the notion of human rights. Human rights law-
yers’ arguments and claims, outside of IHL, may be critical to ultimately changing the way States
understand armed conflict, or the degree of support that home-State populations are willing to
grant for political decisions taken to go to war or behavior in war. The more they are brought
into the language and discourse of IHL, the more they are complicit in the balancing of military
necessity and humanity, the less they are able to fulfill this vital function. See Sharon Otterman,
The Calculus of Civilian Casualties, NEW YORK TIMES NEWS BLOG, http://thelede
.blogs.nytimes.com/2009/01/06/the-calculus-of-civilian-casualties/ (Jan. 6, 2009) (noting that
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the acceptance of thirty civilian deaths per high-value target was also reiterated by General T. Mi-
chael Moseley).


78. In her subtle and pragmatic analysis of the issues facing human rights bodies that take on
issues of international humanitarian law, Françoise Hampson sets out the dilemmas the current
array of legal options presents to human rights bodies seeking to utilize lex specialis, engaging in
classification and determining in what instances human rights law would demand a higher level
of protection than international humanitarian law. She is ultimately critical of the current ap-
proach of human rights courts to the issue of extraterritorial application (to the extent that the
interpretation is limited to situations of occupation, however defined, and situations of deten-
tion) for ignoring the ICJ decision that human rights law continues to apply in armed conflict
and because it would allow States a much broader leeway than they would receive from the same
human rights courts in situations of non-international armed conflict. Ultimately, despite the
significant challenges she illuminates, Hampson is optimistic (I would argue overly so), noting
that “[t]he test for any solution is that it must be both coherent and practical and should seek to
avoid diminishing existing protection. It ought to be possible to achieve consensus on the impli-
cations in practice on the simultaneous applicability of IHL and human rights law.” Hampson,
supra note 15, at 572.


79. Al-Skeini (HL), supra note 34, ¶ 78.
80. See, e.g., Stigall et al., supra note 31, at 1375 (stating that “[t]he suggestion that applica-


tion of these norms extraterritorially is a form of cultural imperialism is preposterous”).
81. Al-Skeini (HL), supra note 34, ¶ 129.
82. Id., ¶ 141.
83. Wilde, supra note 32, at 522.
84. Id. at 521.
85. Id. at 522.
86. For an analysis of the relationship between Islamic law and international human rights


law, see Naz K. Modirzadeh, Taking Islamic Law Seriously: INGOs and the Battle for Muslim
Hearts and Minds, 19 HARVARD HUMAN RIGHTS JOURNAL 181 (2004).


87. Issa, supra note 15, ¶ 71 [emphasis added].
88. Stigall et al., supra note 31, at 1375.
89. Amnesty v. Canada, supra note 45, ¶ 152.
90. Id., ¶ 172.
91. See, e.g., Dennis, supra note 4, at 471–72.
92. Two scholars discussed above do make such a bold claim, and wisely bypass the well-trod


convergence/extraterritoriality arguments in order to argue that human rights law actually de-
mands that States avoid war. See Schabas, supra note 76; Bennoune, supra note 48.


93. There is some development in this direction in recent scholarship, providing an aggres-
sive frontal challenge to IHL and its underpinnings from the perspective of human rights law
and moral philosophy. See David S. Koller, The Moral Imperative: Toward a Human Rights–
Based Law of War, 46 HARVARD INTERNATIONAL LAW JOURNAL 231 (2005) (stating that “the
commonly shared understanding of the concept of human rights provides a solid basis for drafting
replacements for the IHL principles of discrimination, and proportionality, resulting in a
human rights–based law of war.” Id. at 243–44). See also Bennoune, discussed supra note 48.


94. See Watkin, supra note 4, at 9 (noting that “[t]he approach to the control of force in
armed conflict as the exclusive domain of international humanitarian law is facing an intensified
effort to have it encompass human rights norms and their associated accountability structure”).


95. One scholar considers such a possibility, but ultimately rejects it:
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It might be tempting to propose a radical solution: the creation of a right of individual
petition for violations of IHL which would be submitted to a new dispute settlement
mechanism, and the exclusion of such cases from human rights bodies. This would only
work if the ICJ accepted that a rigid distinction had been created between IHL and
human rights law.


Hampson, supra note 15, at 572.
96. Arrangement for the Transfer of Detainees Between the Government of Canada and the


Government of the Islamic Republic of Afghanistan, Can.-Afg., May 3, 2007, available at http://
www.afghanistan.gc.ca/canada-afghanistan/documents/arrangement_detainee.aspx?lang=eng.


97. See HEADQUARTERS, DEPARTMENT OF THE ARMY & HEADQUARTERS, MARINE CORPS


COMBAT DEVELOPMENT COMMAND, FM 3-24/MCWP 3-33.5, THE US ARMY/MARINE CORPS


COUNTERINSURGENCY FIELD MANUAL (University of Chicago Press 2007) (2006).
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The quest of international lawyers and human rights activists to have the late Chilean 


General Pinochet tried for his crimes, Archbishop Desmond Tutu exhorting victims to 


forgive their perpetrators in South Africa’s Truth and Reconciliation Commission, a 


global breakout of public apologies, including President Bill Clinton’s for not intervening 


in Rwanda, the German government’s agreement to pay reparations to victims of forced 


labor during the Holocaust, scores of seminars, workshops, and forums on dealing with 


the past in Bosnia, Northern Ireland, Rwanda, Kashmir, South Africa, and many other 


locales: all are scenes from our age of transitional justice.  Each portrays an effort to 


address the past injustices of a civil war or some form of authoritarianism: communism, 


military dictatorship, apartheid.  Transitional justice, of course, is nothing new.  The 


punitive reparations imposed on Germany at the end of World War One and the 


Nuremberg Trials at the end of World War Two are standard chapters in international 


relations textbooks.  What is novel to the past generation is the frequency, diversity, and 


innovation of confrontations with the past all over the globe and the accompanying tidal 


wave of analysis of these confrontations by legal scholars, political scientists, 


sociologists, anthropologists, historians, theologians, and journalists. 


 In the same period, a separate trend has also risen, this one exemplified by Hindu 


nationalism in India, the political influence of conservative Christians in the United 


States, Islamic terrorism, Islamic democratization movements in Turkey and Indonesia, 


the political influence of Buddhism, both liberal democratic and authoritarian, a wave of 


democratization in Catholic states, and the remarkable growth of Protestant 


evangelicalism and Pentecostalism in Latin America and Africa.  What these movements 


manifest is the rise of “public religion in the modern world,” to use the phrase of 







sociologist Jose Casanova.1  Confounding apostles of the secularization thesis that 


dominated the social sciences and humanities for decades, public, political religion is 


global in its impact and diverse in its valences.  


 That these two energetic global trajectories have crossed paths should not be 


surprising.  All over the world, pastors, prelates, and imams have advocated for truth 


commissions, trials, and reparations schemes and sometimes have even helped to conduct 


the commissions, as in Guatelama, where Archbishop Juan Gerardi both formed and led 


one.  The language of faith comes through strongly in performances of apologies and 


forgiveness.  It is often the religious who conduct civil society efforts to deal with the 


past and repair the body politic.  Disproportionately to issues like globalization, climate 


change, and international trade, the religious are involved in dealing with the past, both as 


activists and as analysts.   


 Beyond the scenes and anecdotes, though, can anything systematic be said about 


the nature and impact of religion’s role in transitional justice?  This essay is an effort to 


plumb current knowledge about these questions.  But what exactly is transitional justice?   


Wielders of the term usually have in mind efforts to deal with the injustices of a war or 


authoritarian regime during the “transitional” period after a peace agreement is signed or 


the regime has exited power.  But this temporal focus is arbitrarily narrow.  Activities 


identical to “transitional” ones often occur long after the actual transition away from war 


or authoritarianism: Germany’s reparations agreement for Holocaust laborers came in the 


year 2000; the Spanish began digging up mass graves and telling the stories of victims of 


the Franco dictatorship thirty years after the dictator’s death.  For some human rights 


activists, transitional justice is the question of whether war criminals face trial.  But this 
                                                
1 Jose Casanova, Public Religions in the Modern World (Chicago, IL: University of Chicago Press, 1994). 







substantive focus is too narrow as well.  Political efforts to deal with the past might also 


involve truth commissions, reparations, apologies, public memorials, forgiveness, as well 


as measures that civil society actors take to restore citizens and political orders in the 


wake of massive evil.  Indeed, it can be argued that all of these activities constitute 


“justice.”  Such a definition of justice is admittedly a leading one, for as I shall explain, it 


comes from religious traditions.  


 We can think of transitional justice, then, as the sum total of activities that states 


and citizens undertake to redress past political injustices in order to restore political 


orders in the present and in the future.  With this widened understanding, I survey present 


knowledge of religion’s impact on transitional justice in two sections, the first on 


“thinkers,” the theologians and other religious scholars who have written about dealing 


with past political injustices, and the second on accounts of “doers,” the religious 


activists who have involved themselves in dealing with the past.  For each section, I ask: 


All told, how do the religious think about or involve themselves in transitional justice?  


What, if anything, is distinctive about their approach?  How does it differ from secular 


approaches?  Finally, in what areas might our understanding of religious thought and 


activity towards transitional justice be deepened?   


 One of the emergent distinctive features of religious involvement in transitional 


justice, I will argue, is the theme of reconciliation.  Although it is not only the religious 


who talk about reconciliation (secular people do, too), and although the religious do not 


only talk about reconciliation (as opposed to other approaches like accountability, 


democratization, and the like), religion and reconciliation still enjoy what Max Weber 


called an “elective affinity.”  Reconciliation finds a particularly strong justification in 







religious texts, traditions, and theologies and is espoused by religious actors 


disproportionately to secular actors.  Religious people are arguably largely responsible 


for making reconciliation a fixture in today’s global political discourse. 


 
The Thinkers 


 
 Philosophers, theologians, and legal scholars who reason about transitional justice 


broadly fall into two sorts of intellectual traditions.  The first is what I call the liberal 


human rights tradition.  The second is religious traditions, particularly the Abrahamic 


traditions, Judaism, Christianity, and Islam, the ones that have said the most about 


transitional justice.2  Traditions are not hermetic, alternate universes.  Voices in the 


religious traditions, to greater and lesser degrees, share both assumptions and conclusions 


with voices in the liberal human rights tradition.  In fact, one can discern an increasing 


convergence in views of transitional justice over the past few years.  Each tradition also 


contains internal disagreements, which indeed drive the tradition’s evolution.  Still, it is 


possible to identify distinct centers of gravity in the two traditions, certain commitments 


around which most of their members converge, even if they sometimes debate what these 


commitments mean.  It is from these commitments that they engage with other traditions, 


sometimes finding common ground, sometimes sharpening their differences.  Broadly 


speaking, such an understanding is consistent, I believe, with philosopher Alasdair 


MacIntyre’s classic definition of tradition as “an historically extended, socially embodied 


argument.”3  


                                                
2 For a survey of how an array of world religions regards restorative justice, a concept that is important in 
transitional justice, see Michael L. Hadley, ed., The Spiritual Roots of Restorative Justice (Albany, NY: 
State University of New York Press, 2001). 
3 Alasdair MacIntyre, After Virtue: A Study in Moral Theory, 2nd ed. (Notre Dame, IN: University of Notre 
Dame Press, 1984), p. 224.  For a separate helpful effort to map out the intellectual terrain of transitional 







 The liberal human rights tradition’s center of gravity can be found in the 


arguments of the global community of human rights activists and international lawyers, 


who place a premium on the punishment of perpetrators and the vindication of victims in 


response to large scale crimes against humanity, war crimes, and other human rights 


violations.  On what justification?  Their arguments usually presuppose the classic 


retributivist appeal to desert but typically stress even more strongly the value of 


punishment for bringing about the Rechtstaat – a political order based on the rule of law, 


human rights, and democracy.  Their preferred institution is the trial and their signature 


accomplishment the international tribunals for Yugoslavia and Rwanda and their 


subsequent institutionalization in the International Criminal Court.  What they most 


strongly decry are amnesties, especially blanket amnesties like those that Latin American 


states yielded to former dictators in the 1980s and early 1990s.  They commonly appeal 


for material reparations for victims.  They do not necessarily oppose truth commissions, 


especially insofar as these reinforce accountability and reparations through exposing 


political crimes: “All that a truth commission can achieve is to reduce the number of lies 


that can be circulated unchallenged in public discourse,” wrote Michael Ignatieff in an 


often quoted passage.4  Indeed, since the days when commissions were typically 


accompanied by amnesties, as they were in Latin American and South Africa, human 


rights activists have come to recognize that truth commissions and trials need not be 


mutually exclusive, either in principle, or, as East Timor and Sierra Leone have proved, 


                                                                                                                                            
justice, see Jonathan VanAntwerpen, “Reconciliation Reconceived: Religion, Secularism, and the 
Language of Transition” in The Politics of Reconciliation in Multicultural Societies, edited by Will 
Kymlicka and Bashir Bashir. Oxford University Press, forthcoming. 
4 Michael Ignatieff, "Articles of Faith," Index on Censorship 25, no. 5 (1996), pp. 112-113; Ignatieff’s 
eloquent statement is quoted in the first volume of the Truth and Reconciliation Commission of South 
Africa Report (London: Macmillan Reference Limited, 1998), p. 111. 







in practice.  Their bottom line is that accountability should not be sacrificed.5  The 


overriding goal of the liberal human rights tradition is to strengthen international 


institutions and regimes so as to achieve as much accountability for human rights 


violators and as much compensation for victims as possible – all over the world.6   


 The liberal human rights tradition’s approach to past injustices is a close cousin of 


the “liberal peacebuilding consensus,” an approach to the reconstruction of war-torn 


societies that entails not only lasting peace agreements but also human rights, democracy, 


and free markets, and economic progress and that has been adopted by the United 


Nations, by major international institutions like the World Bank, and widely among 


donor agencies and NGOs since the end of the Cold War.7  The liberal peacebuilding 


consensus is much like what sociologists have come to call “world society,” “world 


culture,” or the “global polity” – namely values that become deeply embedded in global 


culture and global organizations and that replicate themselves, by pressure and example, 


widely among more local actors who adopt them.8  Both cousins, the liberal human rights 


tradition and the liberal peacebuilding consensus, share a patrimony in the thought of 


John Locke, Immanuel Kant, John Stuart Mill, and most recently, John Rawls, who 


commonly stress equality, liberty, and, in the case of Rawls, distributive economic 


justice.  When it comes to past crimes, liberal thinkers have tended to oscillate between, 


                                                
5 See, for instance, Juan E. Méndez, "National Reconciliation, Transnational Justice, and the International 
Criminal Court," Ethics and International Affairs 15, no. 1 (2001), and Naomi Roht-Arriaza, "The New 
Landscape of Transitional Justice," in Transitional Justice in the Twenty-First Century, eds. Naomi Roht-
Arriaza, and Javier Mariezcurrena (Cambridge, UK: Cambridge University Press, 2006).  
6 For representatives of this view, see Diane F. Orentlicher, "Settling Accounts: The Duty to Prosecute 
Human Rights Violations of a Prior Regime," Yale Law Journal 100, no. 8 (1991); and Carlos Santiago 
Nino, Radical Evil on Trial (New Haven, CT: Yale University Press, 1996). 
7 For a good description, see Oliver Richmond, "Patterns of Peace," Global Society 20, no. 4 (October 
2006), pp. 367-394. 
8 John W. Meyer, "The World Polity and the Authority of the Nation-State," in Studies of the Modern 
World-System, ed. Albert Bergesen (New York: Academic Press, 1980), John W. Meyer et al., "World 
Society and the Nation-State," The American Journal of Sociology 103, no. 1 (1997). 







or to combine complexly, two broad theories of punishment: retribution, which centers 


upon desert, and consequentialism, which stresses rehabilitation, deterrence, and the 


improvement of the social order.     


 Some of the most articulate transmittals of these commitments into the politics of 


transitional justice can be found in a volume of essays written mostly by political 


philosophers: Truth v. Justice: The Morality of Truth Commissions, edited by Robert I. 


Rotberg and Dennis Thompson.9  Emerging from a conference in South Africa, the 


essays commonly reflect upon that country’s Truth and Reconciliation Commission, 


easily the most famous and most analyzed truth commission to date, whose prominent 


features include its offer of amnesty to human rights violators in the apartheid regime in 


return for their public confession, its dramatic and emotional public hearings, and the 


leadership of Commission Chairperson Archbishop Desmond Tutu -- his charisma and 


his stress on forgiveness and on the healing of the nation and its citizens.  Most strongly 


embodying a liberal human rights perspective on these proceedings are essays by Amy 


Gutmann and Dennis Thompson, Rajeev Bhargava, David A. Crocker, and Kent 


Greenawalt.  To their writings might also be added the similarly grounded perspectives of 


Timothy Garton Ash, whose essays on South Africa and transitional justice elsewhere 


have appeared in The New York of Review of Books, and of Ignatieff, also a widely read 


essayist. 


 Though in some respects all of these writers laud the TRC, in three respects, 


which they articulate to different degrees, they criticize the TRC, and, by extension, those 


defenders of the TRC who stress religion and reconciliation.  First, several of them 


                                                
9 Robert I. Rotberg and Dennis Thompson, Truth V. Justice: The Morality of Truth Commissions 
(Princeton, NJ: Princeton University Press, 2000). 







express great reluctance towards abrogating punishment, viewing it as a regrettable 


sacrifice of justice to be pursued only if necessary to achieve some other good like a 


transition to democracy, not as a measure that reflects some higher or richer conception 


like restorative justice or reconciliation.   


 Second, they are skeptical that healing and forgiveness belong in politics.  In part, 


they think that in politics these goods are likely to come to grief.  When Ignatieff writes, 


“[a]ll that a truth commission can achieve . . .,” he asserts the limits of truth commissions 


as much as he does their possibilities.10  Crocker similarly criticizes Tutu’s “ideal of 


social harmony” as “impractical” and “unrealistic.”11  But liberals’ doubts about healing 


and forgiveness in politics run deeper than pragmatism.  “Not only is Tutu’s ideal of 


social harmony impractical,” continues Crocker,” but it is problematic because of the way 


it conceives the relation between the individual and the group.”12  Elsewhere he argues 


that “it is morally objectionable as well as impractical for a truth commission or any other 


governmental body to force people to agree about the past, forgive the sins committed 


against them, or love one another.”13  Here, liberal skepticism moves from pragmatic to 


moral.  Political efforts to achieve healing, forgiveness, and harmony violate the 


autonomy of the individual in pursuing his or her own “conception of the good,” to 


borrow the phrase of philosopher John Rawls.14  They seek to define the good in areas 
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Justice: The Morality of Truth Commissions. ed. Robert I. Rotberg, and Dennis Thompson (Princeton, NJ: 
Princeton University Press, 2000), p. 108; Rajeev Bhargava, "Restoring Decency to Barbaric Societies." In 
Truth V. Justice. Edited by Robert I. Rotberg, and Dennis Thompson (Princeton, NJ: Princeton University 
Press, 2000), pp. 60-63; Ignatieff, “Articles of Faith,” pp. 111, 121-122; and Timothy Garton Ash, "True 
Confessions," The New York Review of Books 44 (July 17, 1997): 37-8. 
12 Crocker, "Retribution and Reconciliation," p. 6. 
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14 See John Rawls, Political Liberalism (New York: Columbia University Press, 1993). 







where the pluralism of values ought to be respected.  “As Isaiah Berlin has taught us,” 


Ash writes, “liberalism means living with unresolvable conflicts of values and goals, and 


South Africa has those in plenty.”  He concludes that “[t]aken to the extreme, the 


reconciliation of all with all is a deeply illiberal idea.”15  Further still, such political 


pursuits undermine the central democratic virtues of argument and deliberation and 


promote the democratic vices of settlement and imposition.16   


 Third, most of these critics are leery of the role of religion in politics, espousing 


some version of Rawls’ argument that political arguments ought to be expressed in 


secular, or “public,” language.  This, too, they regard as a democratic virtue.  Naturally, it 


is the language of rights and law with which they are most at home.17 


 The contrast between the liberal human rights tradition and religious traditions, 


though, is not equivalent to a contrast between secular and religious traditions.  Some of 


the liberal human rights tradition’s critics remain within a secular discourse.  A one-


dimensional quest for trials of war criminals, argue political scientists Jack Snyder and 


Leslie Vinjamuri, often undermines peace agreements and the very establishment of the 


rule of law – a criticism of human rights groups’ strategy, but not of the tradition’s basic 


commitments.18  Other criticisms are more thoroughgoing while still secular.  The 


Rotberg and Thompson collection also includes essays by Elizabeth Kiss, whose 
                                                
15 Ash, "True Confessions", 37. 
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Thompson (Princeton, NJ: Princeton University Press, 2000), 32-3. 
17 Much more could be said about arguments for public reason, both Rawls’ and others, and the nuances 
and conditions that they contain.  In his essay for the Rotberg and Thompson volume, Kent Greenawalt 
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advocacy of Tutu’s restorative justice resonates with religious conceptions, and by 


Martha Minow, who commends the “restorative power of truth telling” as an 


independently valuable alternative to trials.19  Political philosophers Peter Digeser and 


Trudy Govier and legal scholars Erin Daly and Jeremy Sarkin offer secular arguments for 


the political practice of forgiveness and link it with the reconciliation of sundered 


political communities.20 


 But if some secular perspectives on transitional justice do not converge neatly 


with the liberal human rights tradition, religious perspectives reason more typically and 


consistently from a different center of gravity.  Religious traditions, too, of course, have 


their internal disagreements, evolution, and areas of overlap with outside traditions.  


Today, for instance, human rights is central to the teachings of the Catholic Churches, 


major Protestant denominations, and Judaism, while it enjoys more mixed support in 


Islam, Buddhism, and Hinduism.  In the West, Judeo-Christian commitments have 


arguably served as vital foundations for human rights.21  Religiously based approaches to 


transitional justice often endorse human rights as a goal.  But neither human rights nor 


punishment for human rights violators is their common orienting conception.  The idea 
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around which religious voices most converge, rather, is reconciliation.  Not all of them 


explicitly make reconciliation their central theme, but this idea, or at least a closely 


resonant logic, runs commonly through their analyses.  Indeed, an eruption of religious 


arguments for reconciliation is one of the unexpected and novel developments of the age 


of transitional justice. 


 The majority of religious reconciliation promoters have been Christians, but they 


include Jews and Muslims as well.22  In all of these centuries-old traditions, 


reconciliation in the context of the state is a fairly late arrival.  Christianity is no 


exception, despite the prominence of reconciliation in the New Testament.  The reasons 


for this tardiness are somewhat speculative, but at least three are plausible.  The first is 


the privatization of forgiveness, one of religious reconciliation’s most important 
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components, in the medieval Catholic Church and the Protestant Reformation.  Whereas 


in the 11th and 12th centuries, the Holy Roman Emperor would beg for forgiveness from 


the pope in the snows of Canossa, Italy, and the King of England would do public 


penance for murdering the Archbishop of Canterbury, three centuries later penance and 


forgiveness had been relegated to the confessional, to prayer, and to personal 


relationships.23  The second is the modern dominance of doctrines for dealing with past 


sin that tend to negate reconciliation: either legalist notions of the atonement – most 


prominently, the Calvinist “penal substitution” theory – that privilege a retributive 


balancing of scales over the restoration of relationships, or their opposite reaction, 


“exemplarist” theories that view Christ’s death as a mere model of love but not as an 


actual restorative victory over sin and death.24  Third, since the Middle Ages, much of 


Western Christian reasoning about politics, especially in Catholic thought, has been 


dominated by natural law, which has little to say about forgiveness, repentance, 


atonement, and reconciliation. 


 But in the nineteenth century, lone voices in Christian theology began to think 


differently.  Theologian John De Gruchy traces the rise of modern theologies who 


understand atonement to imply the transformation and reconciliation of political orders.25  


In the 1870s, German theologian Albrecht Ritschl sought to escape the confining 


oscillation between penal substitution and exemplarism in his Christian Doctrine of 


Justification and Reconciliation, where he argued for Christ’s reconciliation as an 


effective transformation of the world.  Reacting to the sulphurous carnage of the First 
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World War and scandalized by the complicity of modern theologians in the cultures of 


nationalism that bred its battles, theologians like P.T. Forsyth and Karl Barth rejected 


Ritschl’s optimistic liberal theology but adopted the idea that Christ’s justification of 


sinners begets the transformation and reconciliation of political orders.  Barth came to 


believe that the life, death, and resurrection of Christ was a source of analogous 


principles for politics.  He even saw the state as an order of reconciliation.26  Out of these 


very convictions, he became one of the minority of Christian leaders to speak out against 


Germany’s Nazi government and was forced to resign his academic chair in Germany 


and return to his native Switzerland because of it.  German theologian Dietrich 


Bonhoeffer reasoned along similar lines about reconciliation; he, too, opposed the Nazi 


government and was eventually executed for his complicity in the plot to kill Hitler of 


July 1944.  Just after World War II, a small circle of Protestant theologians, including 


Barth, confessed the complicity of their churches with Nazi crimes in the Stuttgart and 


Darmstadt Declarations.27  Other theologians of the mid-twentieth century also held that 


salvation involved political reconciliation, including the Czech scholar Jan Milic 


Lochman, whose ideas influenced the struggle against apartheid in South Africa.  


 De Gruchy might have added Catholic sources.  Though John Paul II’s Dives in 


Misericordia of 1984 is one of his lesser known encyclicals, its final section includes a 


call for forgiveness and reconciliation as political principles, a revolutionary idea in 


Catholic social thought that he would resound in 1997 and then again in January 2002, 
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when, shortly after the attacks of September 11th, 2001, he appended to Pope Paul VI’s 


1965 maxim “no peace without justice” the corollary “no justice without forgiveness.”  


John Paul II was not entirely original, for Pope Benedict XV had similarly appealed to 


nations to practice forgiveness and reconciliation at the close of World War I – an appeal 


that remained largely forgotten until John Paul II’s successor, Pope Benedict XVI, named 


himself partly for Benedict XV and his witness for peace and reconciliation.28 


 Prior to the age of transitional justice, however, reconciliation was drowned out 


by other themes in Christian ethics.  More than anyone else, it was Tutu who elicited its 


meteoric crescendo.  He and other South African religious leaders had long promoted 


reconciliation in their resistance to the apartheid regime.  After the regime fell, inspired 


by Chile’s National Commission for Truth and Reconciliation, the designers of the South 


African commission made reconciliation its central theme.  Tutu’s performance as the 


commission’s chairman then delivered the concept its global fame.  Reconciliation has 


subsequently become eponymous for truth commissions in Peru, East Timor, Sierra 


Leone, Nigeria, Liberia, Morocco, and Chad.  It has also made its way into political 


discourse far more generally.  In the United States, the presidentially-appointed Iraq 


Study Group used it no less than 63 times in its report of November 2006.     


 The Jewish tradition arguably advanced public reconciliation far earlier than 


Christianity.  Histories of medieval Jewish communities and the writings of the medieval 


Jewish philosopher Moses Maimonides testify to rich practices of reconciliation known 


as teshuva, Hebrew for “repentance” or “turning.”  “I wonder how powerful a teshuva 
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apology process could be on a much larger scale, involving massive injury, murder, or 


genocide,” Rabbi Marc Gopin recently supposed.29  A professor at George Mason 


University’s Institute for Conflict Analysis and Resolution and an activist for peace in the 


Middle East, Gopin has made it his life’s work to marshal teshuva, as well as other 


concepts from Jewish scripture and tradition like aveilus – the mourning of loved ones 


through burial and remembrance followed by healing and recovery –, forbearance 


towards the enemy, social justice, honor, shame, and dignity, for peacebuilding and 


reconciliation in the politics of modern states.30  The problem, writes Gopin, is that “the 


post-Holocaust scholarly Jewish community has not been much in the mood to mine the 


sources of Judaism for conflict resolution, especially with gentiles.”31  But he believes 


that in today’s Middle East, Jews, as well as Christians and Muslims, cannot afford to 


ignore the peacebuilding potential of traditional religious concepts.32 


 Gopin’s Islamic counterpart is Mohammed Abu-Nimer, also an intellectual and an 


activist, who holds a professorship at American University and has co-founded the Salam 


Institute for Peace and Justice.  Paralleling Gopin, Abu-Nimer has sought to tap concepts 


and rituals from the Qur’an, the Hadith, and subsequent Islamic tradition for 


reconciliation and peacebuilding in modern states.  He reveals that pre-modern Arab 


Islam contains rich community rituals of sulh (settlement) and musalaha (reconciliation), 
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similar to Judaism’s teshuva.33  In modern Islamic politics, as in the other Abrahamic 


faiths, though, other debates have overshadowed reconciliation, not least the question of 


the legitimacy of the nation-state itself.34  But today, both the Middle East conflict and 


debates over reconciliation in transitional justice proceedings in Muslim majority states 


like Morocco, Algeria, and Sierra Leone give urgency to the development of an Islamic 


conception of reconciliation.35 


 If reconciliation is the conceptual center of gravity among religious perspectives 


on transitional justice, what are its common features and how does it differ from the 


focuses of the liberal human rights tradition?  To the degree that reconciliation enjoys a 


shared meaning, it is “restoration of right relationship.”  But does not the liberal human 


rights tradition also advance a form of right relationship in which the members of a 


political community come to respect one another – as well as members of other states 


with whom they have been at war – as citizens with full rights?  Though religious 


conceptions often encompass this dimension of right relationship, they usually also 


envision something fuller: the confession and repentance of perpetrators, the forgiveness 


of victims, the empathetic acknowledgment of suffering on the part of other citizens, and 


the overcoming of enmity.  These, of course, are just the sort of transformation whose 


place in politics makes at least some liberal critics nervous. 
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 Another difference between the traditions’ outlooks on transitional justice is, 


obviously, their foundations.  The liberal human rights tradition relies upon reason alone, 


and certain kinds of reason at that: Kantian and utilitarian.  Religious arguments for 


reconciliation in the Abrahamic traditions are typically rooted in the character, purposes 


and actions of God as these are recounted in scriptures, not primarily in natural law or 


other modes of philosophical reasoning.  The “vertical” relationship between God and 


humanity is the source and model for “horizontal” reconciliation within political 


communities.  Perhaps the most sophisticated of the theological reflections on 


reconciliation of recent years is Yale theologian Miroslav Volf’s Exclusion and Embrace: 


A Theological Exploration of Identity, Otherness, and Reconciliation.  A Croat, Volf 


defended his argument for “the will to embrace” while his own country fought a bloody 


ethnic war with Serbia and Bosnia in the early 1990’s.  In the book’s preface, Volf recalls 


the question of his mentor, the prominent German theologian Jürgen Moltmann, 


following one of Volf’s lectures: “But can you embrace a četnik (Serb fighter)?”  Volf’s 


answer was “No, I cannot – but as a follower of Christ I think I should be able to.”  Out 


of this answer flows the argument of his book – an appeal for the practice of a social and 


political reconciliation that reflects the self-donating love of God, a love that expresses 


solidarity with victims and wills their liberation, but also, more surprisingly, liberates 


perpetrators “from the injustice committed through oppression.”36   


 “But what about truth and justice?” Volf then asks, anticipating readers’ natural 


next question.  Does embrace mean foregoing the struggle to overthrow and eventually 


punish regimes that practice systematic cruelties?  Volf and most other recent theologians 
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of reconciliation want to answer no, this aspect of justice is essential.37  But several of 


them also answer more ambitiously, redefining the very meaning of justice so as to 


encompass, but also exceed, human rights and just punishment.  In the Jewish scriptures, 


the words that translate to the English “justice” – sedeqah and mishpat – also translate 


into righteousness, meaning comprehensive right relationship as revealed in God’s 


covenants with humanity.38  The same goes for the various Greek New Testament words 


for justice that begin with the dik- stem, including dikaiosunē, the word that St. Paul uses 


to denote his central concept of “justification.”39  The Arabic ‘adl, the term that is most 


commonly translated into justice in the Qur’an, similarly means thoroughgoing right 


relationship.40  From these scriptural perspectives, reconciliation, which means 


restoration of right relationship to a state of right relationship, can equally well mean 
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restoration of justice to a state of justice.  On this view, we could even say that 


reconciliation is itself a conception of justice, much as Volf argues towards the end of 


Exclusion and Embrace that embrace is “part and parcel of the very definition of 


justice.”41   


 This way of looking at justice is a further distinctive feature of religious 


conceptions.  It is much like what has come to be known as restorative justice.42  


Developed first in the context of juvenile criminal justice systems in English speaking 


countries in the 1970’s, then brought into the context of nationwide transitional justice by 


Tutu in South Africa, restorative justice responds to past evil by seeking to restore 


relationships among perpetrators, victims, and community members with respect to the 


distinct ways in which violence has severed these relationships.  In transitional settings, 


restorative justice includes human rights and possibly punishment, though it defends 


punishment differently than retributivism and consequentialism, but it also includes 


several other dimensions of restoration like apology, acknowledgment, reparations, and, 


the dimension of transitional justice that religious perspectives most distinctly advocate, 


forgiveness. 


 Forgiveness hovers close to the center of gravity of recent religious perspectives 


on transitional justice.  It is their final distinctive feature.  As with justice, these authors 


define forgiveness more ambitiously than most modern secular authors do.43  Rather than 


an act that merely lets perpetrators “off the hook” for deserved crimes, forgiveness is a 


victim’s own exercise of a will towards restoration, an act through which she herself may 
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come to be restored as well.  The warrants and ethics of forgiveness differ among the 


faiths.  Jewish and Muslim scholars describe forgiveness as bestowed and commanded by 


God, and most of them make it conditional upon the prior repentance of perpetrators.  In 


Christianity, forgiveness is a participation in the forgiving act of God in Jesus Christ.44  


Though Christian theologians are divided on the issue, many argue that victims may 


forgive unilaterally, absent prior repentance.  The practice of forgiveness in public 


settings is perhaps the most innovate as well as controversial proposal for politics that the 


recent bevy of religious arguments about transitional justice has put forth. 


 People will differ over the merits of these religious arguments according to their 


commitments.  Anyone, though, can credit these arguments for their creativity.  They 


testify to the riches that traditions can offer.  Religious ethicists of reconciliation retrieve 


from the claims and texts of their faith a way of thinking about justice that differs 


significantly, but not completely, from the liberal human rights tradition and offers it to 


the modern politics of societies that are dealing with their past.  Their holistic approach of 


restoration may well enhance such politics -- but not without further intellectual labor.  It 


is in their application to politics that theologies of reconciliation require more 


development.  What norms for political action emanate from the religious traditions’ 


center of gravity?  How does a theology of reconciliation tackle ethical dilemmas that 


arise in the political realm?  What is needed is an ethic of reconciliation. 


 A model for such an ethic is the just war tradition, whose great pioneers, 


Augustine and Aquinas, and contemporary religious proponents alike typically begin 


with theological and philosophical premises about God, love, justice, and derive from 


them concrete guidelines for the statesperson and the soldier: norms of jus ad bellum that 
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govern when war may be undertaken, and ones of jus in bello that prescribe how it may 


be fought.  Today, the tradition has been incorporated into international law, is taught in 


military academies, and is invoked in political speeches if not always in political actions.  


An ethic of political reconciliation might not only be patterned on the just war framework 


but could potentially extend its very scope, offering moral guidance for building peace 


after hostilities have ended.45  


 At the top of ethicists’ agenda ought to be the tension between forgiveness and 


punishment.  Most of the theologians who advocate forgiveness take care not to void 


punishment.  But how are the two practices compatible?  It is a question for ethical 


theory: Can the two practices be justified consistently and complementarily?  But also for 


practice: Reconciliation and retribution, forgiveness and punishment, amnesty and 


accountability have been pitted against each other in transitional settings all over the 


world.  Can both practices coexist institutionally?  If so, how?46  Good answers will 


confront the issue of agency.  What are the respective roles of the state, of victims, 


faction leaders and perpetrators in forgiveness and punishment?   


 Questions of agency extend from forgiveness to the practices of reparations and 


apology.  Can groups undertake these practices?  Can leaders undertake them on behalf 


of their members?  If so, must they in some way respect the prerogative of their members 


to participate?  Can the living forgive, apologize, or receive reparations on behalf of the 


dead?  Reparations are particularly tricky: Who are the proper recipients?  How much are 


they to be paid?  One of the most difficult dilemmas for transitional justice arises when 
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achieving a peace agreement or regime transition appears possible only at the expense of 


sacrificing the prosecution of human rights violators.  Should peace – or perhaps more 


accurately, the justice of a Rechtstaat – be preferred to prosecutions?  Though many 


ethicists have by now taken up these questions, few have considered them from the 


standpoint of a religiously based perspective of reconciliation.  This distinct center of 


gravity portends distinct answers. 


      If they are to be realized in politics, religious perspectives must not only prove 


their distinctiveness from the liberal human rights tradition but also address its 


skepticism.  One of the trademarks of modern liberal democracy, which most of the 


religious perspectives endorse as a goal of transitions, is limitations on politics and 


respect for the freedom of individuals, families, and civil society.  But religious 


perspectives speak of justice as comprehensive right relationship and call for forgiveness, 


apology, and other practices that involve transformation of the heart.  Do such 


transformations belong in politics?  Or are they illicit soulcraft?  Recall the skepticism of 


several liberal political philosophers.  The outcome of this debate depends on arguments 


on the proper place of virtue in politics, the location of the line between the personal and 


the political, and the competence of state institutions to bring about such transformations.  


Perhaps governments may justly encourage forgiveness and like measures while also 


showing great respect for the right of victims to choose them or refuse them.  Perhaps it is 


within civil society that a religious ethic is realized fullest and best.  Religious ethicists 


have far more to tell us about the possibilities and limits of the political. 


 Recall, too, that the very religiosity of the religious evokes liberal skepticism.  


Are religious advocates of reconciliation obligated to speak secular language in the public 







realm?  To accompany religious arguments with public language?47  If they have no such 


obligation, might there still be good reasons for them to develop and deploy secular 


arguments, say when they are dealing with an international organization or a secular non-


governmental organization, when they are operating in a pluralistic population, or when 


they are dealing with matters of constitutional law?  Or do such “translations” only 


distort, compromise, and neuter their theological rationales?  Again, religious 


commentators on transitional justice have much yet to tell us. 


 
The Doers  


 
 In founding the International Center for Religion and Diplomacy (ICRD) in 1999, 


Douglas Johnston declared that he wanted to created a “do tank” and not another “think 


tank.”  Johnston himself is editor of two volumes of essays on the role of the religious in 


making peace, the first of which, Religion, The Missing Dimension of Statecraft, co-


edited with Cynthia Sampson, was one of the seminal efforts to bring the work of 


religious peacemakers to the world’s attention, the second of which, Faith-Based 


Diplomacy: Trumping Realpolitik, is a sequel to the first.48  By now, a collection of 


literature on the subject – mostly edited volumes, but some articles and monographs as 


well – is in print.  These works in fact blur the line between doing and thinking, offering 


general analyses and conceptual overviews along with a plethora of case studies.  Their 
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focus is not on theology, philosophy, or political theory, but rather on the efforts of 


practitioners.  Their work might be called “theory of praxis.”49  


 Let us exercise caution, though, against thinking that this literature portrays the 


sum total of the world’s religious peacemaking activities.  We do well to remember the 


story of the man who, when asked why he is searching for his key under a lamppost 


during the night, responds that here is where the light is.  In the past several years, I have 


witnessed multitudinous religious efforts to build peace, ranging from the diplomacy of 


bishops and ulema to the exertions of village leaders, both as an observer in the 


Philippines and Colombia and as a participant in Kashmir.50  Similar efforts occur on 
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every continent, the vast majority of which are never exposed by the “lamplight” of 


books published by Oxford or Cambridge University Press.  This noted, what has this 


literature taught us about religious contributions to transitional justice?   


 
Forms of Religious Influence on Transitional Justice 


 
  Many of the recorded religious contributions involve transitional justice only in 


the widest sense: They bring about peace and justice where little existed before.  Some 


occur within civil society and do not engage governments directly; some occur within 


conflicts rather than after conflicts.  Not all of them directly invoke the concept of 


reconciliation.  They involve mediation between government and opposition forces in 


civil wars and regime transitions, forging cooperation between leaders of different 


religions, building “zones of peace” in rural villages, training citizens and leaders in 


conflict resolution, performing rituals of reconciliation, building friendships and 


communities between members of hostile religious and communal groups, imparting 


moral vision to civil society leaders, healing victims of trauma and promoting forgiveness 


at the grassroots, conducting advocacy with national governments and international 


organizations, and more. 


 Religious leaders and activists, though, also influence transitional justice in the 


sense that the term is most commonly used: in political efforts to address the injustices of 


a previous regime or period of civil war.  In those places where they have proved to be 


influential in shaping these political efforts, religious actors have almost always promoted 


truth commissions, with prominent exceptions in East Timor and post-communist 


Germany, where at least some religious leaders have advocated for trials in addition to 


truth commissions.  There are two aspects of transitional justice institutions that religious 







leaders have shaped: their formation and their conduct.  Most dramatic are cases where 


the religious have organized and carried out the work of a truth commission, unofficially 


or secretly.  The Catholic Church in Chile and Catholic and Protestant leaders in Brazil 


investigated the human rights violations of their countries’ dictators and later supplied 


this information to truth commission reports following transitions to democracy.  In 


Guatemala, following a peace agreement that ended three decades of civil war, the 


Catholic Church, led by Archbishop Juan Gerardi, launched its own Recovery of 


Historical Memory Project (REMHI), a truth commission that was impressive for the 


scope of human rights violations that it reported and for the personalist nature of its 


investigations, which provided psychological and spiritual support for victims.  


Elsewhere, in South Africa, East Timor, Peru, Sierra Leone, and Germany, religious 


actors have lobbied their governments for truth commissions, advocated publicly for truth 


commissions, and, when these actors are lay political leaders, used their power and 


prerogatives to influence their country’s transitional justice institutions.   


 Once transitional justice institutions have been selected and formed, religious 


actors sometimes participate in their conduct.  Most famously, Tutu led South Africa’s 


Truth and Reconciliation Commission – decked out in full episcopal regalia and 


frequently invoking religious language and ceremony.  In South Africa, religious 


communities also testified at the country’s unique hearings for corporate entities, as did 


businesses, journalists, parties, and other groups.  Not only in South Africa, but also in 


Guatemala, Peru, East Timor, and Sierra Leone, religious communities contributed 


logistical support, assisting in organizing and carrying out hearings, finding and 


encouraging victims and witnesses, and providing counselling once hearings were over.  







Often they shaped the terms of the public communication and debate surrounding 


commissions, sometimes bringing the concept of reconciliation into the discourse. 


 In other countries, by contrast, religious communities played little role at all in 


forming or conducting institutions for transitional justice.  Most starkly, established 


churches in Rwanda – Catholic, Anglican, and Presbyterian – have exercised little 


influence on state-level efforts to deal with the past, though they have issued statements 


of repentance for the role of their own members in the genocide and conducted work for 


reconciliation in civil society.  In Latin America, the Catholic Church had little to do with 


the work of truth commissions in Argentina or El Salvador.  Nor did it wield much sway 


in the Czech Republic’s choice to conduct a “lustration” scheme that disqualified 


collaborators with the Communist State Security Corps (Stb) from holding office in the 


new regime.  In the former Yugoslavia, too, religious communities did little to bring 


about the international and national trials that did occur, or, aside from a few exceptions, 


to lobby strongly for a truth commission that did not occur. 


 Where religious leaders and communities are effective in shaping transitional 


justice, in whatever form this justice takes, whether on the state or the civil society level, 


they bring certain assets to bear upon their work.  First, they derive authority from the 


status that their community enjoys in their society, a status that in turn derives from the 


principles and beliefs of the community as well as its record of involvement in political 


matters.51  Some leaders carry their own charisma as well.  Religious actors deploy this 


authority apart from whether they advocate their cause in religious language.  Catholic 


Bishop Carlos Belo of East Timor, for instance, drew upon his country’s Catholicity as 
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well as the Church’s history of supporting the country’s struggle against Indonesia in 


championing trials for Indonesian generals who violated the human rights of the East 


Timorese.  Likewise, Iraqi Ayatollah Ali al-Sistani has drawn upon his prestige as a top 


cleric to urge Shi’ite Iraqis to give their support to a unified national government.52 


 Second, religious leaders are motivated and shaped by a set of ideas, doctrines, 


and beliefs about politics that flows from the divine purposes that are expressed through 


their scriptures and traditions.  The connection between the vertical and the horizontal 


that we saw in the work of Miroslav Volf is typical of their thinking, only here it 


motivates political action rather than a sophisticated theology. 


 Third, religious practitioners of transitional justice retrieve rituals and practices 


from their traditions for the purpose of political healing.  Gopin, for instance, has 


proposed that the Jewish practice of aveilus could help to heal memories of lost relatives, 


homes, and land in the Middle East.53 ICRD’s work in Kashmir features a faith-based 


ritual of reconciliation at the close of a four day seminar on reconciliation, one in which 


dramatic expressions of healing and forgiveness have taken place.54 


 Religious approaches to transitional justice tend also to stress the personal: 


building relationships and transforming hearts and minds.  Though this focus is neither 


exclusive to nor exhaustive of religious activity, it is a trademark of it – and a fourth 


asset.  The personal pervaded Tutu’s conduct of South Africa’s TRC, just as it pervades 


the Mennonites’ grassroots, communal approach to peacebuilding.  “In my estimation the 


starting point for understanding and supporting reconciliation processes is a reorientation 
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toward the centrality of relationships.  It is in the ebb and flow, the quality 


interdependence [sic.] of relationships that we find the birthplace and home of 


reconciliation,” writes Mennonite John Paul Lederach, a pioneer in peacebuilding.55   


 Finally, at the center of gravity of religious approaches, in practice as in theory, 


lies reconciliation, involving forgiveness, apology, healing enmity between estranged 


groups within and between communities, and all of the other themes embedded in 


theologies of reconciliation.  In their extensive soon-to-be-published survey of faith-


based and secular NGOs working in transitional justice, political scientists Leslie 


Vinjamuri and Aaron P. Boesenecker find that “attention to long-term comprehensive 


social reconciliation . . . has become a hallmark of religious actors engaged in transitional 


justice.”56   


 
The Way Ahead for the Religious Practice of Transitional Justice 
 
 What the literature on the religious practice of transitional justice, and more 


broadly, peacebuilding, has conveyed to the world is a treasure trove of approaches, 


episodes, stories, and analyses.  Authors, editors, and, most of all, the practitioners that 


they write about have advanced an important and distinct realm of practice and inquiry.  


Religion is no longer a missing dimension of statecraft.  But if the challenge of 


theologians and other religious theorists in this area is to take a step towards practice, the 


challenge of the literature on praxis is now to take another step towards theory.  To be 


sure, many of the works identify common characteristics and “lessons learned” from 
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religious peacebuilding.  But systematic analysis of the religious practice of transitional 


justice has only begun.  What can we learn through comparative generalization about 


such practice justice?  Rigorous answers to this question – the logical sequel to the first 


wave of analyses of religious practice – would serve inestimably the interests of both 


practitioners and scholars. 


 What follows, then, is an agenda for research.  It consists of four broad sets of 


questions.   


1) What sort of actors are religious practitioners of transitional justice, and how do 


they contrast with other kinds of political and religious organizations and 


institutions?  Are there existing sociological concepts that can describe them? 


2) What distinguishes different religious approaches to transitional justice?   


3) What defines effectiveness, and what characterizes those that are most effective?   


4) What ethical dilemmas does religious peacebuilding face? 


 
 The first question asks where religious practitioners of transitional justice and 


peacebuilding are located within the global atlas of religious and political organizations.  


Do they replicate or resemble other sorts of actors?  Complement them?  Reinforce them?  


Oppose or speak against them?  Overall, there are two kinds of religious actors that seek 


to help societies deal with pasts of civil war and authoritarianism.  The first is the rough 


equivalent of a non-governmental organization.  These are independent, free-standing, 


and relatively autonomous in their budget and their activities.  They are a small 


manifestation of the global explosion of NGOs in the last century.57  In some cases, 
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peacebuilding is conducted by an office or subsidiary of a much larger independent faith-


based organization like World Vision, which is primarily a relief and development 


organization.  Rare is there a large organization that is solely devoted to religious 


peacebuilding such as the World Conference on Religion and Peace, which has affiliates 


in more than 70 countries, or the similarly wide International Fellowship of 


Reconciliation.  Most of the faith-based NGOs that work in peacebuilding are small, 


comprising a single office and a handful of people, like ECONI (Evangelical 


Contribution on Northern Ireland), a Christian organization that works for reconciliation 


among estranged groups in Northern Ireland in the wake of the Good Friday Agreement 


of 1998, the International Center for Diplomacy, the Coalition for Peace in Africa 


(Kenya), and the Salam Institute for Peace and Justice, a U.S.-based Muslim 


organization.  Some of them are largely the work of a single person, as is the Foundation 


for Relief and Reconciliation in the Middle East, which supports the faith-based 


peacebuilding work of Anglican Canon Andrew White, now focused largely in Iraq.  


Other initiatives in faith-based peacebuilding are the work of a single person who holds a 


position in a university or other organization.  Examples include Mark Gopin and 


Mohammed Abu-Nimer, whom I have already mentioned, John Paul Lederach, a 


Mennonite peacebuilder who is a professor at the Joan B. Kroc Institute at the University 


of Notre Dame, and David Steele, who has conducted reconciliation work in the Balkans 


as a member of the Center for Strategic and International Studies and the Mercy Corps 


Conflict Management Group.   


At present, faith-based peacebuilding networks operate fairly independently of 


one another.  Though they know about and often communicate with one another, they do 







not coordinate their work in the way that “transnational advocacy networks” of 


environmental, human rights, and women’s rights have worked together to bring change 


on particular issues, as described by political scientists Margaret Keck and Kathryn 


Sikkink.58  By comparison, religious peacebuilders are diverse and diffuse.  A more 


integrated network of religious peacebuilding organizations might become the brainchild 


of an entrepreneur.  But none yet exists.59   


A second kind of religious actor that plays a part in transitional justice is an 


organization or person that derives its authority, legitimacy, prestige, and often a good 


part of its effectiveness from its direct membership in a world religion.  The Catholic 


Church, for instance, hosts the Community of Sant’Egidio, a public lay association that 


was instrumental in bringing peace to Mozambique between 1990 and 1992, Pax Christi, 


a peace organization, Catholic Relief Services, a large and prestigious relief and 


development organization that has adopted peacebuilding as one of its central activities, 


and individual leaders like Bishop Juan Gerardi in Guatemala and Carlos Belo in East 


Timor.  Lutheran pastors Joachim Gauck and Rainer Eppelman, both former dissidents in 


communist East Germany, were important in the politics of reconciliation in post-


unification Germany.  The Mennonite Central Committee, a widely respected 


organization in relief, development, and peacemaking, is closely tied to the Mennonite 


Church.  Pastors and imams who forged relationships for peace in the wake of violence in 


Nigeria each gained authority and prestige by their position in their faith communities.60  
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In present day Iraq, Ayatollah Sistani garnered prestige from his position as a top Shi’ite 


cleric.  Because of these peacebuilders’ vital connection to a larger religious body, the 


concept of “transnational advocacy networks” does not fit them well, either.  The 


religious bodies themselves are far closer to what Susanne Rudolph has called 


“transnational civil society”61 – transnational social actors that comprise hundreds of 


millions of members and are often a major cultural and political player in the societies 


where they are found.  Their peacebuilders are not independent agents but something like 


departments within a huge conglomerate.  They derive their authority from the status that 


their religious body enjoys as an enormous transnational entity, but also, importantly, 


from the religious body’s character in the country where they operate.  The success of 


Catholic Relief Services in building peace and addressing the injustices of a generation-


long civil war in Colombia, for instance, is highly dependent upon the relationship of the 


Colombian Catholic Church to its national government and the various armed factions.62   


 Again, we do well to remember the key searcher and the lamplight.  Many 


religious peacebuilders will evade even the rays emitted by these two large categories, 


NGOs and members of transnational religions.  In their extensive report, “Faith-Based 


Peacebuilding: Mapping and Analysis of Christian, Muslim, and Multi-Faith Actors,” 


Tsjeard Bouta, S. Ayse Kadayifici-Orellana, and Mohammed Abu-Nimer make the point 


that Muslims peacebuilders often operate in traditional societies built on “kinship, 
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tribalism, and family ties,” in contrast to Western societies, which are “individualistic, 


professional, and bureaucratized.”  As a result,  


 
their visibility seems to depend on the personal communication and 
language skills of the individuals involved in terms of connecting with 
non-Muslim groups, organizations, academic institutions, and the media, 
their fund-raising skills and whether they are adopted or supported by 
non-Muslim, mostly Christian, groups.  As many groups lack or do not 
have the time to develop these skills, it is difficult to identify Muslim 
peace-building actors without field research that includes interviews with 
various groups in those communities.63   


 
The problem points to one of the areas where research can be most fruitful: identifying 


the range of religious actors – individuals, communities, organizations – who engage in 


peacebuilding, especially those who take a form that Westerners are not accustomed to.  


Anthropologist Rosalind Shaw, for instance, studied the reception of Sierra Leone’s 


Truth and Reconciliation Commission on the village level and found that national level 


processes often comported ill with local tribal traditions for addressing past injustices.64  


More attention to local and community level faith-based actors who help populations deal 


with the past would fill an important gap in our knowledge of religion and transitional 


justice.  Accounts of other ways in which religious peacebuilders organizations vary, 


according to their local and transnational linkages, their composition of clerical and lay 


actors, their size, and their structures, can also fill out this terra nullius in our atlas. 


 A thorough atlas, though, would include not just a map of the varieties of 


religious shapers of transitional justice but a timeline of their trajectory.  Although 


religious peacebuilders date at least as far back as St. Francis of Assisi, those who shape 
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transitional justice, of course, are far more recent.  When exactly did they emerge?  Are 


they growing more numerous?  Or have they peaked?  Do they have a life cycle?  If so, in 


what stage of it are they?  It may be that religious shapers of transitional justice are on a 


path somewhat like what political scientists Martha Finnemore and Kathryn Sikkink have 


described for international norms: first they enter a stage of “emergence” where 


“entrepreneurs” build organizations and advocate their cause from within them; second, 


there follows a “norm cascade” in which a swarm of states adopts the norm; and third, the 


norms are “internalized” into law, bureaucracies, and professions who make them a 


regular part of political life.65  Although religious peacebuilders are actors, not norms, 


might they nevertheless follow an analogous pathway?  It is fair to say, at least within the 


limits of given knowledge, that religious peacebuilding organizations, whether NGOs or 


groups within religious bodies, have emerged but have not yet cascaded.  The efforts 


catalogued thus far are too few, insufficiently imitated, and too seldom embraced by 


governments as normal political actors to be considered widely institutionalized or 


regularized.  Closer to a cascade is the norm that religious actors (and others) have urged 


upon truth commissions: reconciliation.  Since South Africa followed Chile in making 


reconciliation the central theme of its truth commission, a wave of other states have 


followed suit: Sierra Leone, East Timor, Peru, Ghana, and others.  Still, it is difficult to 


argue that reconciliation has become an ensconced norm in the “global polity” or the 


“normal” approach to which transitional countries default.  Other countries have decided 


against making it their central theme.  The concept remains disputed.   
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 A final orienting dimension of the conceptual atlas is the contrast between 


religious and secular organizations that involve themselves in transitional justice.  As I 


already argued, liberal approaches to transitional justice reflect a “global polity” 


characterized by enlightenment values of individual freedom, market economies, and 


rights.  Two sociologists of the “global polity” school, John Boli and George M. Thomas, 


corroborate that similar values have characterized the INGO revolution.66  Religious 


actors, at least those who espouse the paradigm of reconciliation, can be viewed as 


something like what political philosopher Nancy Fraser has called “counterpublics” – 


challengers of the dominant discourse of a society who nevertheless practice 


“constructive engagement.”67  In his work on reconciliation in South Africa, theorist of 


rhetoric Erik Doxtader argues further that religious counterparts did not merely challenge 


apartheid in its own terms but imported an altogether different set of concepts and 


offered it as a new basis for unity.68  Might religious actors, perhaps less contentiously, 


also form a “counterpublic” to liberal modes of transitional justice?  Further research 


could investigate this question more deeply.  To what degree have religious and liberal 


paradigms clashed in transitional settings?  In what ways do religious actors differ among 


themselves in their orientation to liberalism?  What are the consequences for the politics 


of reconciliation? 


 
These latter questions begin to elide into the second general question for research: 


How do religious approaches to transitional justice differ among themselves?  Two 
                                                
66 Boli and Thomas, "Ingos and the Organization of World Culture." 
67 Nancy Fraser, "Rethinking the Public Sphere: A Contribution to the Critique of Actually Existing 
Democracy," in Habermas and the Public Sphere, ed. Craig Calhoun (Cambridge, MA: Massachusetts 
Institute of Technology, 1992). 
68 Erik Doxtader, "In the Name of Reconciliation: The Faith and Works of Counterpublicity," in 
Counterpublics and the State, ed. Robert Asen and Daniel C. Brouwer (Albany: State University of New 
York Press, 2001). 







existing works offer insight with maps, typologies, and views of the whole.  In his book 


Ambivalence of the Sacred: Religion, Violence and Reconciliation, historian R. Scott 


Appleby divides religious approaches to his encompassing category of “conflict 


transformation” into different roles that religious peacebuilders play – conflict 


management, conflict resolution, and post conflict peacebuilding – as well as different 


modes that they assume, including “crisis mobilization” that often involves opposition to 


authoritarian regimes, a “saturation mode” in which religious peacebuilders flood a 


culture so as to transform it, and an “interventionist” mode that involves mediation and 


training.69  The other work is Vinjamuri and Boesenecker’s essay “Religious in 


Transitional Justice,” which charts the work of religious and secular actors – churches 


and NGOs -- in “transitional and post-conflict justice” according to their conception of 


justice (reconciliation or retributive), the breadth of their language and methodology 


(communitarian or cosmopolitan), and the domain of their involvement (transnational or 


local).70  One of their interesting findings is that religious NGOs are found in virtually all 


of the same categories in which secular NGOs are found (excepting “cosmopolitan 


retributivists”), evincing their diversity.  Both efforts are rigorous, thorough, and attentive 


to practitioners’ own methodological distinctions.  Vinjamuri and Boesenecker’s 


separation of communitarian and cosmopolitan approaches, for instance, captures the 


differences between religious NGOs that speak explicitly religious language and those 


that speak a more secular language and strongly resemble secular actors.71 


                                                
69 Appleby, Ambivalance of the Sacred, 207-44. 
70 Vinjamuri and Boesenecker, "Vinjamuri and Boesenecker, "Religious in Transitional Justice"." 
71 An additional systematic analysis of faith-based peacebuilders is Bouta, Kadayifci-Orellana, and Abu-
Nimer, "Faith-Based Peacebuilding: Mapping and Analysis of Christian, Muslim, and Multi-Faith Actors." 







Other scholars might add new dimensions of comparison.  One might be level of 


operation, distinguishing actors who work primarily in civil society and those who seek 


to influence the policies of states.  Another might be level of indigenousness, drawing a 


contrast between those actors who work totally within their own country’s borders and 


those who are headquartered in another state.  Researchers might also investigate the 


operational consequences that flow from whether an organization operates as a free 


standing entity or whether it is embedded in a much larger religious community.  


Religious peacebuilders in the Catholic Church, for instance, benefit from a readymade 


global “infrastructure” of bishops and parishes.  Independent faith-based NGOs, by 


contrast, carry both the freedom and the burden of cultivating their own networks and 


contacts.  Also, what difference does the religion or theological orientation of a religious 


actor make?  Do Muslim and Christian actors take different approaches to transitional 


justice?   Within these religions, does the denomination or sect make a difference?   


 Typologies in turn lay the groundwork for a third area of inquiry that no one in 


the field can or should avoid: What characteristics and methods of religious influencers 


of transitional justice make them effective?  Strikingly, the praxis literature is virtually 


entirely laudatory.  One reads in vain for boondoggles or even for unsuccessful religious 


peacebuilders.  This is understandable insofar as most of the authors and editors are 


themselves sympathetic practitioners who seek to encourage a field that was little known 


prior to their efforts.  Launching a new vision requires inspiration, not cold detachment.  


But now that there exists a deposit of knowledge of a large array of efforts, it is high time 


that analysts began inquiring into the ingredients of success, drawing upon both positive 


and negative examples.  Practitioners themselves will greatly benefit from the inquiry.  







Of course defining success in itself is an analytical challenge, one that is highly 


dependent on goals, methodology, values, and the “theory of change” that is embedded in 


the work of any given religious practitioner.72  Does it involve the achievement of a peace 


agreement?  The achievement of smaller measures?  The establishment of an 


interreligious council?  The creation of a truth commission?  Attitudinal and cultural 


change?  The criteria for judging a Christian-Muslim zone of peace in the Philippines will 


look different from those that assess trauma healing work in a Tamil village in Sri Lanka, 


which differ in turn from those that apply to a national Catholic Church that advocates for 


a truth commission. 


 Once success is defined, social scientific research can yield knowledge of what 


fosters it.  Comparative analysis can offer a breadth of judgment, analytical leverage, and 


the isolation of effectual variables.  Ethnographic research and case studies can reveal 


“thick” understandings, culturally contextual knowledge, and precise causal mechanisms.  


Survey research can measure changes in attitudes and opinions.  One area in which 


parallel experiences provide grist for comparative analysis is the role of religious actors 


in shaping their countries’ choices for institutions of transitional justice: trials, truth 


commissions, reparations, and the like.  As I noted above, these roles vary from robust 


and efficacious, as with religious actors in Brazil, Chile, Peru, Guatemala, South Africa, 


Sierra Leone, East Timor, and the grass-roots of the Protestant Church in East Germany, 


to weak or impotent, as with religious actors in Rwanda, El Salvador, Argentina, the 


Czech Republic, Poland, Northern Ireland, and the former Yugoslavia, as well as in the 


hierarchy of the German Protestant Church.  Again, in the preponderance of efficacious 


                                                
72 On evaluating the success of peacebuilding NGOs, see John Paul Lederach, Reina Neufeldt and Hal 
Culbertson, Reflective Peacebuilding (Notre Dame, IN: Joan B. Kroc Institute for International Peace 
Studies, University of Notre Dame and Catholic Relief Services, 2007). 







cases, religious actors advocated truth commissions; mainly in the East Timorese 


Catholic Church and among some German Protestant dissidents did powerful calls for 


trials arise.   


Close observation of these cases reveals two factors that characterized the 


influential religious actors.  First, they carried a political theology of reconciliation fairly 


widely within their ranks.  Political theology is the set of doctrines that political actors 


hold about political authority and justice.  Archbishop Tutu is perhaps the paradigmatic 


example of a religious leader who spoke and thought about politics in terms of 


reconciliation, but others have done so, too, like Gerardi in Guatemala, and leaders in 


Chile, Peru, Sierra Leone, East Timor, and the several other sites where religious was 


influential. 


Second, during the civil war or authoritarian regime preceding the political 


transition, efficacious actors practiced what sociologists of religion call “differentiation” 


from the state, that is, institutional autonomy in their governance and activities.73  But it 


was a conflictual differentiation, one that they maintained only through struggle against a 


regime that wanted to suppress their autonomy.  From this island of “moral 


extraterritoriality,” to use the vivid phrase of George Weigel74, many of these religious 


actors opposed the authoritarian regime or prominently mediated the civil war, activities 


that gave them the prestige and the deepened institutional autonomy with which they later 


influenced the transition to democracy or peace.  By contrast, religious actors like the 


Catholic Church in Rwanda, Argentina, or the Czech Republic or Protestant hierarchies 


                                                
73 On differentiation, see Casanova, Public  Religions In the Modern World; David Martin, A General 
Theory of Secularization (New York: Harper & Row Publishers, 1978). 
74 George Weigel, The Final Revolution: The Resistance Church and the Collapse of Communism (Oxford, 
UK: Oxford University Press, 1992), 151. 







in Rwanda or East Germany exercised little distance from their regimes and thus had 


little influence on transitions.  Other actors like the Catholic Church in Poland practiced 


autonomy (with the exception of some recently collaborator priests) but lacked a widely 


shared theology of reconciliation and thus had little sway over transitional justice.75  


Orthodox churches of Eastern Europe and Russia were also almost uniformly 


inefficacious in shaping the politics of the past, and for reasons that corroborate the 


present argument.  A historic pattern of close collaboration with state rulers left them 


bereft of autonomy from Communist rule, while an accompanying venerable political 


theology of “caesaro-papism” legitimized this paralyzing symbiosis.    


 If this argument about differentiation and political theology is correct, it ought 


also to predict where religious actors will influence transitional justice institutions in the 


future.  Thus far, the vast majority of national efforts at transitional justice have occurred 


in Christian countries.  In part, this is due to an empirical fact: The preponderance of 


Third Wave democratic transitions, and most of the transitional justice institutions 


following civil wars, have taken place in majority-Christian countries.  But there is some 


evidence of support for truth commissions among Muslims as well.  In South Africa as 


well as Sierra Leone, whose population is 60% Muslim, prominent Muslim leaders have 


promoted truth and reconciliation efforts.  Morocco is the first country with an almost 


solely Muslim population to carry out a truth commission.  Political leaders and citizens 


in both Iraq and Afghanistan have expressed strong support for truth commissions or 


similar institutions.  The argument here is that the possibility of truth commissions and 


                                                
75 This argument concerning transitional justice is drawn from research that appears in Daniel Philpott, 
"When Faith Meets History: The Influence of Religion on Transitional Justice," in The Religious in 
Response to Mass Atrocity: Interdisciplinary Perspectives. ed. Thomas Brudholm, and Thomas Cushman, 
under review. 







national practices of reconciliation depends not solely on what religious is involved – i.e, 


Christianity, Islam, Judaism, etc., -- but on the political theology and differentiation 


practiced by the local religious actor.  


In the same way that this analysis argues for the importance of differentiation and 


political theology, other analyses might make the case for other features of religious 


actors in other areas of transitional justice.  Perhaps a religious community’s degree of 


unity affects its ability to carry out concerted action.  Perhaps the size of its population or 


financial base matters.  Another important factor is its rootedness in a national 


community.  The Polish Catholic Church’s ability to identify with the nation and its 


history, for instance, was a powerful source of its strength in opposing its communist 


regime.  The degree to which a religious actor is able to establish connections among 


multiple actors, from grass roots to elites, matters too.  The Community of Sant’Egidio, 


for instance, was uniquely efficacious as a mediator for peace because of its ability, 


through its methodology of personal friendships, to forge ties with disputant party leaders 


in Mozambique, church officials in both Mozambique and the Vatican, Italian 


government officials, the Italian Communist party, American diplomats, and United 


Nations officials alike.   


 
A fourth and final area begging for further inquiry is the ethics of religious praxis in 


transitional justice and peacebuilding.  Again, the literature is laudatory.  But others are 


asking tough questions.  One concerns religious actors’ widely shared emphasis on 


reconciliation: overcoming enmity, building relationships, trust, friendship, and healing.  


To be sure, some of the theorists of religious praxis seek to integrate these values with the 


tougher side of reconciliation: punishment, accountability, ensuring social justice.  But 







some critics will want to press further.  Are there some situations in which plain, raw 


confrontation and coercion are called for?  When does reconciliation become a coddling 


of the evil?   


During the apartheid struggle, a group of black theologians in South Africa 


argued along these very lines in penning the Kairos Document of 1985, upbraiding 


theologians of reconciliation for opposing apartheid too flaccidly.  Today, even as 


practitioners promote faith-based diplomacy and religious reconciliation as the solution to 


some of the world’s nastiest conflicts, other religiously oriented actors like the U.S. 


Commission for Religious Freedom argue that oppressive regimes in Saudi Arabia, 


Sudan, and Burma call for exposure, sanctions, and pressure.76  In turn, Robert Seiple, the 


former U.S. Ambassador-at-Large for International Religious Freedom, has criticized the 


Commission as obtusely confrontational.  Seiple himself is the founder of the Institute for 


Global Engagement, an NGO that promotes religious freedom through building personal 


relationships with political, religious, and civil society leaders on all sides of the fence in 


locales where religious freedom is scarce.  He cites the example of Laos as a country 


where IGE’s approach succeeded in releasing religious political prisoners – but which the 


Commission for Religious Freedom decided to sanction anyway.77  The questions that 


beg exploration are: In what circumstances does each approach work best?  Are some 


conflicts prone to one or the other type of approach?  Does it matter what stage a conflict 


                                                
76 The Commission, established by the International Religious Freedom Act of 1998, contains nine 
commissioners, not all of whom may agree on all of its recommendations.  Generally, though, it is fair to 
say that the Commission takes a relatively tougher stance towards religious freedom violators than the State 
Department’s Office of International Religious Freedom. 
77 See Robert A. Seiple, “Speaking Out: The USCIRF Is Only Cursing the Darkness” Christianity Today 
website, October 1, 2002.   







is in – say, before or after a peace agreement or transition to democracy?  Is it better, as 


Seiple put it, to “curse the darkness” or to “light a candle”?   


 Other ethical questions are relevant, too.  Danish scholar Thomas Brudholm has 


taken to task the Christian advocacy of forgiveness after mass atrocity for being hasty and 


uncritical.  He does not so much call into question the theology or ethical value of 


forgiveness as he does the practice of forgiveness by leaders like Tutu, who, he believes, 


often pressured victims to forgive, denied the potential positive value of anger and 


resentment, ignored the fact that victims might not share his Christian faith, and generally 


flouted victims’ autonomy.78  On a practical level, his criticisms are quite similar to those 


raised by Thompson and Gutmann and Ash as noted in the first half of this essay.  


Religious “doers” of transitional justice and peacebuilding may well come to the defense 


of one of their favorite practices, forgiveness, and one of their favorite practitioners, 


Tutu.  Brudholm’s challenge, though, points to the need for a set of ethics that governs 


not only forgiveness, but the entire practice of transitional justice and peacebuilding from 


a religious perspective.   


 
Conclusion 


 
 Advocates of religious approaches to transitional justice, both thinker and doers, 


have their work cut out for them.  This is true not because their thinking or writing 


contains deep flaws, but rather, quite to the contrary, because their collective efforts have 


succeeded in showing that the perspectives and methods of a distinct kind of actor have 


much to offer societies who are facing troubled pasts.  Theologies of reconciliation, the 


                                                
78 Thomas Brudholm, "Ozick's Challenge: Six Reasons to Be Cautious About the Christian Advocacy of 
Forgiveness After Mass Atrocity," in The Religious in Responses to Mass Atrocity: Interdisciplinary 
Perspectives. ed. Thomas Brudholm, and Thomas Cushman, under review. 







role of forgiveness, responses to past injustices that bring multiple remedies to multiple 


wounds, and religious involvement in peacebuilding both within civil society and at the 


level of state institutions offer an approach to restoration that is arguably more holistic 


than, although in many ways compatible with, the approach of the liberal human rights 


tradition.  It is this promise that has led prominent public figures like former United 


States Ambassador to the United Nations John Danforth to call for the active integration 


of religion into the politics of peacebuilding.   


 Theologians can make reconciliation plausible for politics by developing it into 


practices and tackling ethical dilemmas.  Theorists of practice will do well to address 


some of the analytical and ethical issues that lie beneath the worldwide buzz of religious 


peacebuilding.  Both must answer arguments that the liberal human rights tradition has 


raised about the religious.  If these efforts are successful, then, as Danforth envisions, 


religious and political leaders might regularly look to one another’s abilities and 


resources as they seek to deal with the past and construct political futures.  Whether 


welcome or not, though, the role of the religious in transitional justice cannot be avoided.  


Neither the global trend of transitional justice nor the global rise of public religion is 


likely to peter out soon.  Neither then, is the activity that stands at the intersection of 


these trends.  
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When and Why It Started:
Deconstructing Victim-Centered Truth
Commissions in the Context of
Ethnicity-Based Conflict
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Abstract1


This article argues that truth commissions as a transitional justice mechanism have fallen
short of what is achievable within the context of their own aspirations, particularly with
respect to cases involving ethnicity-based violence. This failure is primarily due to the struc-
tural application of the narrative process, where (1) the commissions shy away from ex-
ploring the motivations behind violent actions; (2) victims’ and perpetrators’ voices are
restrained to fit into collective accounts; and (3) victims’ voices are elevated over perpe-
trators’ in the memory-making aspect of the commissions’ work. This article asserts that
truth commissions must focus on personal narratives over grand narratives, de-essentialize
the ‘victim’ and the ‘perpetrator’ and place victims’ and perpetrators’ narratives on equal
footing with respect to the collective memory project. Governments must allow more
time and resources for truth commissions to delve into the nuances of conflict in order to
create a more feasible platform for realistic reconciliation and the possibility of enduring
peace.


Introduction
The idea that the clarion call ‘Never Again’ will ring hollow in the near future, that
history may yet repeat itself despite the transitional justice efforts of postconflict
societies, is beginning to make its way into the literature of the field. Lisa Laplante
notes recent occurrences of violence in Peru, South Africa and Guatemala arising
from the same types of grievances that led to the human rights violations addressed
by these countries’ truth commissions.2 These new forms of violence raise the
question of whether truth commissions and similar restorative justice projects
‘could do more to assure the goals of postconflict recovery, such as reconciliation


∗ Attorney, Hogan Lovells US LLP, Washington, DC, USA. Email: nnwogu@gmail.com
1 I am grateful to those who contributed to this article through comments on earlier drafts and help


with the research process.
2 Lisa J. Laplante, ‘Transitional Justice and Peace Building: Diagnosing and Addressing the So-


cioeconomic Roots of Violence through a Human Rights Framework,’ International Journal of
Transitional Justice 2(3) (2008): 331–355; Zinaida Miller, Constructing Sustainable Reconciliation:
Land, Power, and Transitional Justice in Post-Genocide Rwanda (Cape Town: Institute for Justice and
Reconciliation, 2007).
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and sustainable peace.’3 This question requires an initial understanding of the
defining features of truth commissions. The literature on such commissions often
asserts that the novel nature of the mechanism makes evaluation of its effectiveness
difficult.4 However, some aspects of the process can be synchronically analyzed
based on the goals of restorative justice to which truth commissions aspire.


This article argues that, as a justice mechanism for societies emerging from
ethnicity-based conflict, truth commissions have fallen short of what is achiev-
able within the context of their own aspirations. The grand narrative of human
rights violations identifies the perpetrators and the victims within the framework
of a specific episode. These classifications are then entrenched in the truth-telling
space and unwittingly restrain victims’ and perpetrators’ voices within imposed
categories, obscuring the complexity of the ethnic antipathy narrative. The re-
straint in the truth-telling space results from a disproportionate focus on the what,
where and how of particular violations, which undermines the repair of social
relations in the long term. This overemphasis on the sensationalizing narrative
of victimization is largely aimed at seizing global attention, but ignores a more
measured investigation into the ‘why’ of violations. If undertaken, such an investi-
gation could lead to greater understanding of the source of the antipathy and why
it swells to the level of mass human rights violations.5


The second section of this article highlights the key ideas that support the use of
truth commissions as restorative justice mechanisms for societies emerging from
ethnicity-based conflict. It also presents the ways in which truth commissions
have failed to meet their own achievable goals. The third section proposes ways
in which truth commissions could remedy these limitations. It suggests a process
geared toward the repair of social relations that also allows for the possibility of
multiple perspectives on truth for a society emerging from conflict. The concluding
section asserts the need for a focus on personal narratives over grand narratives, the
de-essentializing of victims and perpetrators and the placement of victims’ and
perpetrators’ narratives on equal footing with respect to the collective memory
project.


3 Laplante, supra n 2 at 332 (emphasis added).
4 See, for example, Neil J. Kritz, ‘Coming to Terms with Atrocities: A Review of Accountability


Mechanisms for Mass Violations of Human Rights,’ in ‘Accountability for International Crimes
and Serious Violations of Fundamental Human Rights,’ special issue, Law and Contemporary
Problems 59(4) (1996): 127–152; Nneoma V. Nwogu, Shaping Truth, Reshaping Justice: Sectarian
Politics and the Nigerian Truth Commission (New York: Lexington Books, 2007).


5 Arguing that human rights reporting is a literary genre, Mark Osiel states, ‘Accounts of mass atrocity,
published by Amnesty International, Human Rights Watch, and national truth commissions, offer
their readers many arresting details – the most lurid grotesqueries, in fact . . . Such reports on
governmental violation of international human rights have become an indispensable source of
information for political discussion throughout the world – themselves the focal point, in fact, of
such discussion. These reports present claims to knowledge of a very important kind, to symbolic
capital and attendant influence in the highest circles of power . . . These texts expressly disavow,
with a flourish of humility, any attempt at historical or social scientific explanation, deferring to
recognized authorities.’ Mark J. Osiel, Mass Atrocity, Ordinary Evil, and Hannah Arendt: Criminal
Consciousness in Argentina’s Dirty War (New Haven, CT: Yale University Press, 2001), 165–166.
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Truth Commissions’ Shortcomings in Dealing with
Ethnicity-Based Mass Atrocities
The primary elements of truth commissions are not at issue here.6 Rather, the
focus is on the following specific ideas deemed key to the utilization of truth
commissions in postconflict societies:


� A truth commission is a pragmatic justice mechanism that operates in a locale
and period of power equilibrium between the past and the present;


� Part of the pragmatic nature of such a mechanism is that it effects justice
by means of a collective memory project. This project is intended to provide
an understanding of the violent past, repair social relations between warring
groups and offer a lasting reminder of the atrocities to deter future generations
from repeating them; and


� Such a justice process requires an architecture that submits to the context of
each society’s historical conflict.7


Questions regarding the limitations or potentialities of truth commissions can be
posed within the bounds of these ideas.


Done through this lens, an assessment of truth commissions formed in societies
emerging from ethnicity-based conflict suggests that they have fallen short in three
main ways. The first is that such truth commissions – specifically those in Africa –
have all but focused on a memory-making project marked by the narration of
events, paying little or no attention to the motivations behind the events. Mark
Osiel, citing Hannah Arendt, observes that


the great historical novelty of the Holocaust . . . lay neither in its means nor ends, its
technologies nor its ideology . . . but in the motivation of its agents, in the mental
universe of its most humble perpetrators.8


Despite having a mandate to seek an understanding of the violent past, truth
commissions have shied away from ‘making sense of ’ those who commit atrocities
and ‘the social conditions eliciting such conduct from them.’9


6 According to Priscilla Hayner, a truth commission strives to document the greatest possible number
of cases rather than deal with specific events; usually exists for a limited predefined period of time;
is concluded with the presentation of a report; and has certain quasijudicial authority granted
by the political body that established it. Truth commissions also usually enjoy a certain moral
authority and credibility. Priscilla Hayner, ‘Same Species, Different Animal: How South Africa
Compares to Commissions Worldwide,’ in Looking Back, Reaching Forward: Reflections on the Truth
and Reconciliation Commission of South Africa, ed. Charles Villa-Vicencio and Wilhelm Verwoerd
(Cape Town: University of Cape Town Press, 2000).


7 For more on these ideas, see, Nwogu, supra n 4; Nenad Dimitrijevic, ‘Justice beyond Blame: Moral
Justification of (the Idea of) a Truth Commission,’ Journal of Conflict Resolution 50(3) (2006): 368–
382; Michael Humphrey, ‘From Victim to Victimhood: Truth Commissions and Trials as Rituals of
Political Transition and Individual Healing,’ Australian Journal of Anthropology 14(2) (2003): 171–
187; Ruti G. Teitel, Transitional Justice (Oxford: Oxford University Press, 2000); Aletta J. Norval,
‘Truth and Reconciliation: The Birth of the Present and the Reworking of History,’ Journal of South
African Studies 25(3) (1999): 499–519.


8 Osiel, supra n 5 at 2.
9 Ibid., 3.
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This avoidance is particularly detrimental to societies emerging from ethnicity-
based conflict. For the purposes of this article, ethnicity-based conflict refers to
an


intense, sudden, though not necessarily wholly unplanned, lethal attack by civilian
members of one ethnic group on civilian members of another ethnic group, the victims
chosen because of their group membership.10


Such violence can be informally supported or initiated by the state through pro-
paganda but is not accompanied by any state law or policy. It can rise to the level
of pogroms, as in the case of northern Nigeria, or even genocide, as occurred in
Rwanda.11 Unlike the ethnicity-based violence in South Africa, where the perpe-
trators were agents of the state who, for better or worse, sought to justify their
acts as legitimate uses of state power or just ‘following orders,’12 the violence in
Rwanda and Nigeria was perpetrated by civilians acting solely on the basis of their
and the victims’ ethnic identity. Further, genocidal violence varies by context, as
exemplified by the contrast between the genocide in Germany during World War
II, which was conducted by state officials, and that in Rwanda in 1994, which, while
facilitated by the government, was conducted mainly by civilians.13 As such, while
different regimes may violate the human rights of citizens based on varied motiva-
tions, the underlying narrative for ethnic rivalry in a society is often unchanging.


In cases of civilian-led ethnic conflict, truth commissions’ mandate to repair
social relations demands that preconflict narratives be included in the commis-
sions’ memory-making project. Donald Horowitz notes that ‘like the willingness
to die for a cause, the willingness to kill for a cause constitutes a statement about
the cause, the killer, the victim, and the act of killing.’14 Yet, the fear of allowing
a free flow of discussion on the mental state of perpetrators of ethnicity-based
mass atrocities may lie, as Osiel argues, in ‘the possibility that perpetrators of the
most horrific offenses might prove to be little different from the rest of us.’15 As
suggested by the infamous ‘Nazification’ of a 1960s California high school class
through a teacher’s social experiment, few differences exist between perpetrators
and victims in ethnic conflicts.16 Any argument to the contrary would suggest that
some collectives are inherently evil and violent while others are inherently good
and peaceful.


10 Donald L. Horowitz, The Deadly Ethnic Riot (Berkeley, CA: University of California Press, 2001), 1.
11 Ibid.
12 Leigh A. Payne, Unsettling Accounts: Neither Truth nor Reconciliation in Confessions of State Violence


(Durham, NC: Duke University Press, 2008).
13 For more details, see, Helen Fein, ‘Genocide: A Sociological Perspective,’ Current Sociology 38(1)


(1990): 1–126.
14 Horowitz, supra n 10 at 2.
15 Osiel, supra n 5 at 5.
16 In 1967, Ron Jones, a history teacher at Cubberley High School, began the ‘Third Wave’ in an


attempt to teach his class what it was like to live in Nazi Germany. His experiment revealed that
the same mentality that led to the Holocaust can develop in an innocuous setting among a group
of people who readily condemn the historical atrocity. This actual event was portrayed in the film,
The Wave, directed by Alexander Grasshoff (TAT Communications, 1981).
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Laplante argues that the South African Truth and Reconciliation Commis-
sion (TRC) missed an opportunity to educate the public about the underlying
grievances, beyond pure political ideology, that motivated the human rights vio-
lations under apartheid.17 She adds that her argument is not a proposition that
such underlying grievances justify the violation of basic rights.18 She suggests,
rather, that even as the violence is condemned, underlying motivations should be
examined in order to prevent its recurrence.


While Laplante posits a socioeconomic theory that she proposes should be added
to the political grand narrative, I argue that accessing the underlying reasons, eco-
nomic or otherwise, for political violence or mass atrocities is already clearly
articulated within the mandate of truth commissions.19 As such, truth commis-
sions can investigate the socioeconomic foundations of violence if they so choose.
The limits of truth commissions instead lie in the structural application of the
narrative process. By choosing to limit the perpetrator’s story to the timeline of
the victim’s story, truth commissions look away from underlying grievances that
could flow from a perpetrator’s narrative and thus withhold a democratizing truth.
Perhaps, in a perpetrator’s narrative, truth commissions could locate the vulner-
abilities, grievances or aspirations in which the masterminds of ethnicity-based
mass atrocities anchor their criminal schemes.


The second way in which truth commissions have failed to deal with ethnicity-
based mass atrocities is by restraining voices in the truth-telling space. This restraint
results in the essentializing of victims and perpetrators. The grand narrative of mass
human rights violations in the context of ethnic conflict, as usually reported by the
global media, presents an epic battle between good and evil as personified in the
victims and perpetrators of societal conflict. In these battles, boundaries are neatly
defined between ethnicities. Using the example of Rwanda, in the public con-
sciousness, Tutsis are synonymous with victims while Hutus are synonymous with


17 Laplante, supra n 2.
18 Ibid. Laplante also asserts that national dialogue is still pending about why hundreds of Peruvians


were willing to take up arms to change an economic system that failed to improve their families’
and own socioeconomic situation. While Laplante focuses on an exposition of the socioeconomic
context for violence, the context for ethnicity-based conflict populates the coordinates of a quadrant
that includes socioeconomic theory, collectivist behavior theory, postcolonial conflict theory and
other psychosocial, identity and power dynamics theories.


19 See, for example, the mandates of the South African Truth and Reconciliation Commission (‘to
provide for the investigation and the establishment of as complete a picture as possible of the
nature, causes and extent of gross violations of human rights committed during the period from
1 March 1960 to the cut-off date,’ Department of Justice, ‘Explanatory Memorandum to the Parlia-
mentary Bill,’ http://www.justice.gov.za/trc/legal/bill.htm), the Liberian Truth and Reconciliation
Commission (‘determining whether [the human rights violations] were isolated incidents or part
of a systematic pattern; establishing the antecedents, circumstances, factors and context for such
violations and abuses,’ TRC of Liberia, ‘TRC Mandate,’ https://www.trcofliberia.org/about/trc-
mandate) and the Sierra Leone Truth and Reconciliation Commission (‘get a clear picture of the
past in order to facilitate genuine healing and reconciliation,’ Article XXVI of the Lomé Peace
Accord, http://www.sierra-leone.org/lomeaccord.html) (all accessed 28 April 2010). Also see the
mandate of the Nigerian Human Rights Violations Investigation Commission (‘ascertain or estab-
lish causes, nature and extent of all gross violations of human rights committed in Nigeria between
the 15th day of January 1966 and the 28th day of May, 1999,’ Nwogu, supra n 4 at 114).
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perpetrators.20 No separation is made between the unsentimental and routinized
actions of the state and its agents and the actions of the civilian aggressor, whose
behavior is largely underpinned by a historical antipathy that derives from ethnic
identity. The idea of a Hutu victim or Tutsi perpetrator becomes oxymoronic.
However, as noted by Sylvia Servaes and Nicole Birtsch, ‘genocide survivors, ex-
prisoners, and ex-combatants’ are ‘three vulnerable groups that belong to both
Tutsi and Hutu.’21 Similarly, black Sudanese versus Arab Sudanese populate the
Manichean narrative of the Darfur conflict. In Nigeria, the Igbo and the Hausa
occupy the narrative template in the enduring story of the Nigerian 1966 pogroms
and subsequent riots.


In the construction of these grand narratives in the truth-telling space, the
individual voices integral to the work of truth commissions are often lost. Citing
Michael Humphrey, Kirk Simpson asserts that ‘because of their peripheral status,
the trauma and individual experiences of victims have often become homogenized
through dominant narratives about those events.’22 He posits,


Having been denied the opportunity to relate their stories as part of a public process of
truth reclamation, victims have instead often been compelled to adapt and to tell of their
experiences according to a predominant collective model or archetype of ‘victimhood’
(which is usually established by the media or those with a particular political agenda).
This archetype of victimhood, focusing as it does often only on high profile cases, has
a limited capacity to penetrate the public consciousness. It can also essentialize and
objectify victims.23


Therefore, victims’ voices – deemed to be the most important voices by truth
commissions today – are restrained.24


Truth commissions also restrain perpetrators’ voices, not only by imposing grand
narratives but also by centering victims’ experiences as the starting point for truth
reclamation. Humphrey asserts that the transitional state’s focus on ‘recovering
victims after mass atrocity ritually inverts the former regime’s project of producing
them.’25 This project creates a model of the produced victim and the producer
perpetrator. As once stated by the leader of the defunct Republic of Biafra, a region
of Nigeria that attempted to secede as a result of the pogroms conducted against
the Igbo, to speak of those who were killed is to provoke the question, ‘Who killed


20 ‘Almost fifteen years after the genocide in Rwanda victim–perpetrator ascription still tends to
follow the lines of conflict and equate Hutu with perpetrators and Tutsi with victims.’ Sylvia
Servaes and Nicole Birtsch, ‘Engaging with Victims and Perpetrators in Transitional Justice and
Peace Building Processes’ (report of the Working Group on Development and Peace and KOFF
SwissPeace international workshop, Bonn, Germany, 12–13 February 2008), 14.


21 Ibid.
22 Kirk Simpson, ‘Victims of Political Violence; A Habermasian Model of Truth Recovery,’ Journal of


Human Rights 6(3) (2007): 330.
23 Ibid.
24 See, Nwogu, supra n 4 at 80–81, stating that ‘ethno-political groups . . . ensured the containment of


individual stories within the boundaries of the collective story . . . Individuals told the stories of their
victimization as “witnesses” to a collective petition . . . Thus in ensuring intra-group consensus,
these groups, consequently, prevented intergroup consensus and a nuanced perspective of the past.’


25 Humphrey, supra n 7 at 1.
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them?’26 Yet, the dichotomy of the produced victim and the producer perpetrator
does not neatly describe the phenomenon of ethnicity-based conflicts.


For example, while the South African case can speak to the government officials
who conducted killings and the people who experienced the killings (as well as the
third-party passive beneficiaries of the violence), Rwanda underwent a tripartite
process in which the state acted as a perpetrator, civilians acted as perpetrators
and other civilians became victims.27 In such a case, motivations for the killings
can differ with regard to government officials and ordinary civilian perpetrators.
Horowitz notes that when civilians go after other civilians on the basis of ethnic
membership, ‘the search is conducted with considerable care’ and ends in the
‘murder, mutilation or torture of the target group when they are found.’28 He
adds that ‘despite an atmosphere of sadistic gaiety that frequently surrounds the
killings,’ nothing about the perpetrators’ actions is flippant or ‘lighthearted.’29


They act on motives that are deeply linked to the identity of their ethnic group.
A number of reasons create and nurture the antipathetic sentiments of one group
toward another.30 Because an investigation into motivations is necessary to creat-
ing a mechanism that prevents ethnicity-based conflict, applying the voice of the
perpetrator as a supplement to the story of the victim and placing the state per-
petrator and the civilian perpetrator in a single category shortchanges the future
stability of the affected society.


As noted earlier, thinking about civilian perpetrators as having grievances that
deserve to be heard in the public space and included in the collective memory
project can be problematic. The problem only arises, however, if perpetrators are
deemed, by virtue of their crimes, to have forfeited their voice and contribution
to the formation of their society’s future. The notion of civil rights forfeiture by
virtue of criminal conviction is not uncommon in retributive justice systems,31 but
truth commissions derive from restorative justice systems, which aim to integrate
rather than alienate. The repair of social relations – that is, reconciliation – is
part of the mandate of truth commissions. Because restorative justice forums
have been criticized as meting out something less than justice,32 proponents of
truth commissions may seem cautious about a process that treats perpetrators


26 Personal interview, Chief Chukwuemeka Ojukwu, Enugu, Nigeria, June 2000.
27 The largest human rights tragedies were tripartite in nature. As noted by Henry Steiner and Phillip


Alston, they often had ‘powerful underlying ethnic components – religion, race, ethnic tradition –
and involved savage dehumanization and hatred often stimulated by an oppressor state.’ Henry J.
Steiner and Philip Alston, International Human Rights in Context: Law, Politics and Morals, 2nd ed.
(Oxford: Oxford University Press, 2000), 1131.


28 Horowitz, supra n 10 at 2.
29 Ibid.
30 For a detailed explanation, see, ibid.
31 For related articles, see, Reed Cozart, ‘Civil Rights and the Criminal Offender,’ Federal Probation


30(1) (1966): 3–5; Andrew L. Shapiro, ‘Challenging Criminal Disenfranchisement under the Voting
Rights Act: A New Strategy,’ Yale Law Journal 103 (1993): 537–566; Pamela S. Karlan, ‘Convictions
and Doubts: Retribution, Representation, and the Debate over Felon Disenfranchisement,’ Stanford
Law Review 56(5) (2004): 1147–1170.


32 This criticism is discussed in Nwogu, supra n 4, and noted in Alex L. Boraine, ‘Transitional Justice:
A Holistic Interpretation,’ Journal of International Affairs 60(1) (2006): 17–27.
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compassionately.33 Yet, restorative justice demands empathy and the reintegration
of perpetrators into the community. By restricting the narrative and the voices in
the narrative space, a truth commission not only fails to attain an achievable goal,
it also potentially serves as a weapon of oppression.34


Often perpetrators respond to the hostile space of truth commissions with silence
or denial. Leigh Payne notes a similar phenomenon in prosecutorial mechanisms,
where amnesia is typical among perpetrators.35 Irrespective of what shape the
restraint on a perpetrator’s voice takes, Payne observes that the restraint plays a
role in the postconflict process. It ‘provides audiences an opportunity to fill in the
gaps left by what is unsaid,’ as well as ‘a way for victims and survivors to equalize
their relationship’ with perpetrators.36 She notes that the ‘torturer’s inability to
remember offers them [victims] power – the power of memory’ – and that victims
can ‘confront the perpetrator’s hole-ridden stories with the missing details.’ Payne
cites a victim who, referring to his torturer’s silence, said,


At this point, he was no longer the arrogant torturer. He was a shadow of himself. The
power relationship had changed. I was in a better position to stare at him, shout at him,
or whatever.37


While it is important for victims to regain their dignity, a reversal of the power
dynamic undermines the objective of truth commissions to help prevent repetition
of the past. This is particularly relevant in ethnic conflicts, where relative power
dynamics are often one of the key characteristics that underpin the selection of an
ethnic group as the target for ethnic violence.


Payne also asserts that filling the gaps in memory is not merely a healing and
personal project for the victim but also a political project for the nation.38 This
national narrative, which is defined by the perspective of a particular ethnic
collective – that is, the perspective of victims on the specific violent acts the
truth commission was formed to address – ignores a substantial part of the story.
Consequently, the untold story ossifies and becomes justification for an enduring
antipathy that eventually reproduces patterns of ethnic violence.


In addition to ignoring the motivation for the atrocities and restraining the voices
of participants in the truth-telling space, the third way that truth commissions have
failed to meet their achievable goals is the elevation of victims’ voices over those
of perpetrators in the memory-making project. As Humphrey asserts,


A central premise of these projects of political transition to democracy has been the
importance of challenging state impunity and silence about human rights violations
through truth rituals. Successor states have embarked upon the pursuit of the truth as
necessary for the establishment of democratic processes and full citizenship. Truth has


33 Scholars who have skirted the issues surrounding the grievances of perpetrators include Laplante,
supra n 2; Simpson, supra n 22; Miller, supra n 2.


34 For a fuller discussion, see, Miller, supra n 2.
35 Payne, supra n 12 at 246.
36 Ibid.
37 Ibid., 246–247.
38 Ibid.
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been seen as essential to the establishment of law, political legitimacy and historical
justice . . . Public inquiries have been the principal ways of establishing the truth about
past violence seen as essential to achieve social and moral reconnection after the social
contraction produced by violence.39


As such, the pursuit of truth about past violence is translated into giving victims
a voice in order to break the silence on violations of their rights. Furthermore,
‘democratic governments and social movements often advocate censoring [per-
petrator] confessions [that reassert heroic interpretations of violence] to protect
democracy and the dignity of victims and survivors.’40 While this is a noble goal
and should perhaps serve as the overarching aim in certain postconflict societies,
the unearthing of truth in societies emerging from ethnicity-based conflict primar-
ily through the voices of victims can consolidate some of the particular tensions
that led to the atrocities in the first place.


As demonstrated by Paul Collier and colleagues, societies that have already expe-
rienced civil war are more likely to return to conflict because the factors that caused
the conflict are often still in place in the postconflict period.41 Yet, in an effort to
acknowledge the pain and suffering of victims, truth commissions often elevate the
community of victims over the community of perpetrators by centering the for-
mer’s experience and legitimizing their views on the blueprints for the future peace
of the society. ‘Full citizenship’ and ‘social and moral reconnection’ as discussed by
Humphrey are therefore only applicable to victims and not to perpetrators. This
is contrary to restorative justice’s promise to aid the repair of social relations in
postconflict societies. In addition, the elevation of one community over another
typical of the period before and during ethnicity-based mass atrocities is replicated
(rather than dissolved) in the postconflict period.


Perspectivizing Truth for Societies Emerging
from Ethnic Conflict
The creation of space for the perpetrator’s narrative is as important as the victim’s
in the aftermath of ethnicity-based mass atrocities. As articulated by former UN
Secretary-General Kofi Annan, while the façade of conflict may take many forms,
the underlying causes can be ‘socioeconomic inequities and inequalities, systemic
ethnic discrimination, denial of human rights, disputes over political participation
or long-standing grievances over land and other resource allocation.’42 In the
case of truth commissions, the question is how to investigate the root causes of
atrocities without seeming to justify criminal acts. In criminal justice systems,
accused persons are given the opportunity to defend themselves, replete with all


39 Humphrey, supra n 7 at 2 (emphasis added).
40 Payne, supra n 12 at 7.
41 Paul Collier, with V. L. Elliott, Havard Hegre, Anke Hoeffler, Marta Reynal-Querol and Nicholas


Sambanis, Breaking the Conflict Trap: Civil War and Development Policy (Washington, DC: World
Bank, 2003).


42 Prevention of Armed Conflict: Report of the Secretary General, UN Doc. A/55/985-S/2001/574
(7 June 2001), para. 7.
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the protections afforded by law once the state, on behalf of victim and society, has
met the specified standard of proof. To be sure, substantive retributive measures
also lie at the end of this process if the defense does not pass legal muster, but
such measures are tempered and sometimes excused by a lawful defense. The
need to repair social relations in contexts of ethnic conflict should compel truth
commissions to provide perpetrators with the space to proffer their narratives.
This might also defuse further resentment that might otherwise arise from the
perception of being silenced in favor of the victims’ narrative.


A narrative process that focuses on the individual participants in truth-telling
and memory-making projects requires that perpetrators be placed on an equal level
as victims. Nenad Dimitrijevic proposes that the ‘specific task capable of providing
the ultimate justification of truth commissions consists of rebuilding the lost
sense of justice in the community of perpetrators.’43 This is rightly so because
the key distinction between restorative and retributive justice mechanisms lies in
their treatment of the perpetrator.44 Dimitrijevic argues that while the goals of
‘condemnation, ascription of guilt, distribution of blame, healing, reconciliation,
or even the restoration of equality between victims’ and perpetrators’ groups’ are all
important justifications for the establishment of a truth commission, the primary
justification should lie in the ‘province of practical morality.’45 He asserts that a
truth commission would accomplish its goals if ‘it is capable of reconstructing the
reasons that led vast numbers of people to forsake the basic standards of right,
good, and just.’46


Dimitrijevic’s proposition, while correct, cannot operate in isolation. It is a
means without an end. Rather, the rebuilding of a lost sense of justice reconnects
the perpetrator to society and to the victim. It is only through such rehabilitation of
the perpetrator that a victim, whose suffering has been acknowledged, can forgive
and be reconciled with the perpetrator. As such, the repair of social relations ought
to be the primary goal, especially in societies recovering from ethnicity-based
conflict. This repair can be accomplished through an encompassing rebuilding
of the lost sense of what is ‘right, good and just’ among perpetrators and the
restoration of the lost sense of dignity, both human and civil, among victims. This
process can only be achieved in a truth commission that shifts away from centering
victims toward centering an idea – the repair of social relations and the provision
of equal footing to participants – allowing for truth tellers to present an account of
their experiences in the context of their own timelines, personal worldviews and
particular sensibilities.


How would such a process work? Simpson suggests a method that fosters a
truth-telling space for both parties. However, his format is largely the same as that


43 Dimitrijevic, supra n 7 at 369.
44 Retributive justice mechanisms are thought to place the victim at the periphery, but by juxtaposing


the perpetrator with society, they often lend victims a positive reputational currency in the form of
empathy and, sometimes, support.


45 Dimitrijevic, supra n 7 at 369.
46 Ibid.
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already used by truth commissions and does not provide the space for perpetra-
tors to tell their stories in a manner that would sufficiently ensure a type of truth
recovery centered on the repair of social relations rather than only on victims.47


Simpson’s proposed dialogic process requires uninterrupted story telling from
victims, which provides them with a much-needed platform from which to nar-
rate their experiences; victims’ discussion of their stories and experiences with a
truth recovery panel, which can ask victims relevant questions; and victims’ en-
gagement in direct dialogue with their abusers, mediated by the truth recovery
panel.


A strategic update to Simpson’s method would foster a more democratic process.
Such a process would present uninterrupted accounts by victims about the entire
conflict as they experienced it and similar uninterrupted accounts by perpetrators.
Dialogue between victims and perpetrators, mediated by a truth recovery panel,
would follow the individual accounts. The truth commission panel would be
empowered and trained to guide the dialogue with the overarching aim of providing
a safe space for both sides to connect and communicate. This is no easy task.48


Perhaps this is where amnesty, reparations and education on the importance of
doing the difficult task to ensure a safe and more secure future for posterity may
be used as a tool of persuasion for both sides to participate. Such a process would
be successful only if, as Simpson suggests (albeit for a different mechanism), the
following conditions for the narrative process are met:


Equal participation of all those who are affected, full openness concerning time and
people, freedom from coercion or constraint, and the authenticity of participants (that
is, the absence of deliberate and misleading deception in articulating or explaining past
acts and intentions).49


In relation to dealing with perpetrators, Martha Minow suggests that ‘individuals
who commit atrocities on the scale of genocide are unlikely to behave as “rational
actors,” deterred by the risk of punishment.’50 Truth commission proponents
would agree with this assessment, as commissions are aimed not at retribution
but at rehabilitation. Given the way the restorative justice process is applied to
perpetrators today, truth commissions hardly achieve or aim for rehabilitation.


Although atrocious crimes should in no way be excused or justified, the moral
goals of a truth commission and the integrity of its intellectual underpinning
require a de-essentialization of victim and perpetrator. A process that allows for


47 Simpson, supra n 22.
48 For example, scholars have highlighted the detrimental effects to victims of confronting their


perpetrators in both prosecutorial and nonprosecutorial settings. For discussions on the retrauma-
tization of victims, see, Ulrich Orth and Andreas Maercker, ‘Do Trials of Perpetrators Retraumatize
Crime Victims?’ Journal of Interpersonal Violence 19(2) (2004): 212–227; Eric Stover, The Witnesses:
War Crimes and the Promise of Justice in The Hague (Philadelphia, PA: University of Pennsylvania
Press, 2005); David Mendeloff, ‘Trauma and Vengeance: Assessing the Psychological and Emotional
Effects of Post-Conflict Justice,’ Human Rights Quarterly 31(3) (2009): 592–623.


49 Simpson, supra n 22 at 332.
50 Martha Minow, Between Vengeance and Forgiveness: Facing History after Genocide and Mass Violence


(Boston, MA: Beacon Press, 1998).
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understanding of both sides in the context of a fluid continuum is integral to
the success of mechanisms seeking to address ethnicity-based conflict. As Payne
observes in the South African context, the victims who were able to see their
torturer gained what they sought from the truth-telling process:


[They] did not really view Benzien as a monster. On the contrary, they saw him in a
position equal to their own: ‘It’s context that makes us, it’s the structure. If you look
at the profile of their side and our side, you see the same thing: conscientiousness,
obedience, blind trust. Any one of us could become a torturer in a certain context’
. . . The important political message was the critique of the apartheid system, not the
individuals within it, the goal being to end unequal power relations.51


Truth commissions are more likely to contribute to societal repair if they view the
condition of both victim and perpetrator not as a status to be essentialized in a
memory project but as a temporary state that any person could enter and from
which such a person can exit – a state that a certain mix of circumstances could
generate and a different set of circumstances can eradicate.


Furthermore, the historical context and practical needs of a postconflict state di-
vided by ethnic distrust require that perpetrators be allowed to air their grievances.
Otherwise, the suppression of one ethnicity’s grievances by another, supported by
an international system, could in later years become the vulnerable point that a
rogue government utilizes to mobilize neighbors against neighbors, friends against
friends, families against families and communities against communities.


As Zinaida Miller has observed, Rwanda, for example, cannot wish ethnicity away
with a legal fiat.52 Rather, the ethnic character of a violent past must be confronted
through a truth-telling process with the aim of deconstructing and eradicating it.
Understanding that mass mobilization works in part by ‘destabilizing the indi-
vidual’s confidence in his own intuitions and capacity for sound judgment when
confronted with an ethical challenge,’53 and that the ‘frequent public reproduction’
of collective narratives which often relies on ‘stereotypes or archetypes’ does not
always address the agency of individuals in the conflict and consequently frustrates
any meaningful recovery of truth,54 truth commissions must analyze and engage
with perpetrators and their stories with the aim of determining the point of per-
sonal agency. This is particularly relevant to processes dealing with past ethnic
conflict, where narratives more readily identify collectives rather than individuals
as perpetrators of atrocities. Therefore, not only is it important for a community of
perpetrators to see themselves as individuals with personal will and motivations,
it is also necessary for victims to see perpetrators as individuals. The official truth
of a past regime, which presented a prism of a collective action against a collective
threat, can be unearthed and retold, so to speak, to reveal individuals, though


51 Payne, supra n 12 at 248.
52 See, Miller, supra n 2.
53 Osiel, supra n 5 at 84.
54 Simpson, supra n 22 at 328.
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defined by ethnicity, relating to and hurting each other on a person-to-person
basis.


Similarly, victims’ narratives, while recognized and acknowledged on the basis
of their victimhood, must be analyzed for the purpose of the collective memory
project. As Simpson observes, ‘those who seek truth recovery as validation or
vindication for their actions, or to “concretize” their own predetermined and
politicized version of the future, miss the point entirely.’55 This assertion obviously
must include victims and perpetrators alike. Providing victims with the safe space
to deal with the past does not translate into providing only those who have been
victims with free reign to determine the future for the entire society. As Payne
posits, ‘Contentious coexistence, or a conflictual dialogic approach to democracy
in deeply divided societies . . . provide[s] a better alternative to reconciliation
processes that suppress political talk.’56 A useful definitional framework for truth
commissions becomes one in which former rivals can generate ‘mutual recognition
and acceptance, invested interests and goals in developing peaceful relations . . .


mutual trust, positive attitudes, and sensitivity and consideration for the other
party’s needs and interests.’57


Humphrey argues that the transitional state seeks to ‘reverse the social and
political effects of violence’ and to do so, the state ‘manipulates the “spectacle”
of the victim’s pain and suffering.’58 Perhaps this needs to be balanced with the
‘spectacle’ of the perpetrator’s fall and redemption, which also serves as a metaphor
for the postconflict state, as do the suffering and healing of victims. In this way, the
victim and perpetrator selves of the state are united and the dichotomy of victim
and perpetrator is transformed. The victim whose dignity is restored is no longer
a victim in the postconflict state, and the perpetrator who is redeemed is no longer
a perpetrator.


Furthermore, truth commissions can show how mastermind perpetrators spur
ethnicity-based conflict, usually by intensifying ethnic rivalry through discrimi-
natory patronage strategies with the aim of maintaining repressive systems. In this
context, perpetrators’ stories should be heard not to contradict victims’ stories but
to enrich a society’s account of its violent past and with it, hopefully, reveal the
more inconspicuous beginnings of the violence.


Conclusion
In truth commissions as currently instituted and conducted, a perpetrator walks
into the narrative space having been labeled a perpetrator. Unlike in a trial, he
or she is not in the narrative space for the purpose of defense. Thus, the benefit


55 Ibid., 329.
56 Payne, supra n 12 at 3.
57 Daniel Bar-Tal and Gemma H. Bennink, ‘The Nature of Reconciliation as an Outcome and as a


Process,’ in From Conflict Resolution to Reconciliation, ed. Yaacov Bar-Siman-Tov (Oxford: Oxford
University Press, 2004), 15.


58 Humphrey, supra n 7 at 3.
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of doubt granted to an alleged perpetrator in a trial is not present in a truth
commission. The commission is often not interested in motive but rather in the
details of a crime, but only to the extent that these are not already supplied by
the victims or survivors. As such, the narrative created by truth commissions
presents the evil act and personifies the evil in the perpetrator, but is not aimed
at the perpetrator’s redemption, which would be based on the recognition that he
or she ‘was’ once human. Forgiveness stems from an understanding of common
humanity that cannot be achieved without an understanding of the sequence of
human impulses that escalated into the evil act. Yet, the victim is asked to forgive
without having understood or even heard why someone in his or her community,
society, country chose to harm him or her in particular. How then can the victim
connect to the perpetrator in a human way, when all that the victim sees is an
essentialized perpetrator? How do the public and the perpetrator restore a sense
of what is right when they have not been tasked to ask how they ended up where
they are?


In summary, rather than centering victims, truth commissions should create nar-
rative spaces that center the repair of social relations, particularly in the aftermath
of ethnicity-based mass atrocities. To achieve this goal, victims and perpetrators
alike must be de-essentialized and valued and their description understood as a
point in the shift from loss of dignity to dignity or from loss of humanity to
redemption.


Furthermore, the memory-making aspect of truth commissions, if guided by
the normalization of social relations by which both victims and perpetrators are
seen as parties with an equal stake in the development of their society’s future,59


is more likely to generate a democratizing truth. This, in turn, is more likely to
lead to a more realistic societal consensus on the events of the past, as well as the
motivations behind them. For practical reasons, truth commissions must allow
perpetrators, in addition to victims, to give their accounts of the past conflict on
the basis of their own timelines, worldviews and sensibilities. The truth arrived at
in this way presents lessons both for victims and for perpetrators with respect to
the future of the society.


While grand narratives hold the attention and support of the global audience,
which are necessary for the legitimacy of truth commissions, human rights orga-
nizations and other civil society authors of these narratives must recognize that the
citizens for whom the mechanisms are set up end up bearing the intergenerational
brunt of such sensational and simplistic means of casting history. The dynamics
of the Rwandan genocide, the Nigerian pogroms and the Sudanese genocide are
messier than each country’s truth commission – with their inherent compulsion to
tidy up and categorize – has suggested. As such, while we set up grand narratives of
peace against violence, integrity against corruption, community against ethnicism


59 Jennifer J. Llewellyn and Robert Howse, Restorative Justice: A Conceptual Framework (Ottawa: Law
Commission of Canada, 1999).
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and truth in our common humanity against paranoia doused with nativism, we
must refrain from painting broad strokes in portraying victims and perpetrators,
lest we reaffirm the very ideas we are seeking to demolish.


If they are to create a feasible platform for reconciliation and the possibility
of enduring peace, truth commissions must demand more time and resources
to delve into the nuances of conflict. Otherwise, they will continue supporting a
short-spanned process that, in retrospect, is often viewed merely as a transitional
government’s political posturing.
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I.  INTRODUCTION 


―Peru is like a double A battery: it lives permanently polarized,‖ a local 


journalist recently wrote in a Lima-based magazine.
1
  He wrote his 


observation nearly a decade after the conclusion of Peru‘s twenty-year 


internal armed conflict that began in 1980 in which state agents contributed to 


systematic and generalized human rights violations while fighting to defeat 


national subversive groups.  During this conflict, print and broadcast media 


parted from objectivity as it became obligated to take a stand on government 


actions, choosing to either defend them or, alternatively, resist and face 


backlash.  When Alberto Fujimori came to power in 1990, his authoritarian 


approach to national security included manipulation of the media intended to 


compel the public to support his repressive regime.
2
  Fujimori eventually fled 


the country in 2000 due to corruption scandals,
 3


 at which time a transitional 


government established the Peruvian Truth and Reconciliation Commission 


(PTRC) and initiated criminal trials to prosecute human rights abusers.
4
  Yet, 


even after issuance of the PTRC‘s nine-volume report in 2003 and the 


conviction of key perpetrators,
5
 including Fujimori, Peru still suffers intense 
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** Research Assistant and Project Coordinator, Praxis Institute for Social Justice, and 
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1. José Villaorduña, Un chifa a que es culpable, DEDOMEDIO (Peru), Apr. 2009, at 18, 19 


(authors‘ trans.). 


2. See infra Part III.A. 


3. See Lisa J. Laplante, Outlawing Amnesty: The Return of Criminal Justice in Transitional 


Justice Schemes, 49 VA. J. INT‘L L. 915, 919 (2009). 


4. Lisa J. Laplante, On the Indivisibility of Rights: Truth Commissions, Reparations, and the 


Right to Development, 10 YALE HUM. RTS. & DEV. L.J. 141, 143 (2007). 


5. PERUVIAN TRUTH AND RECONCILIATION COMM‘N, TRUTH AND RECONCILIATION 


COMMISSION FINAL REPORT (2003), http://www.cverdad.org.pe/ifinal/index.php [hereinafter PTRC]. 
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polarization on issues regarding its past conflict.
6
  Notably, mass media plays 


a direct role in this ongoing societal tension. 


Indeed, for many post-conflict countries like Peru, the end of gunfire does 


not necessarily imply an end to internal conflict.  Remaining post-conflict 


societal friction may even be as threatening to long-lasting peace as the war 


itself.  This situation may be attributed, in part, to the media‘s failure to 


adequately mediate conflicting views of a country‘s history—its causes and 


consequences, its villains and heroes.  Certainly, newspapers, radio, and 


television, as well as the newly emerging micromedia (e.g., e-mail) and 


middle media (e.g., web logs or ―blogs‖),
7
 reach huge audiences on a daily 


basis before, during, or after conflict.  As primary information sources in a 


democracy, these news outlets affect not only society‘s impression of what 


news and issues should receive attention, but also the perception of this 


information.  Given the great role that the media plays in shaping public 


opinion, it merits careful discussion. 


Certainly, the process of how a country transitions towards a peaceful 


democracy after episodes of political violence has earned significant and 


increasing attention and has even become its own field of study—transitional 


justice.  Up until now, the theory of transitional justice has offered a standard 


formula consisting of a combination of restorative and retributive justice 


through truth commissions, trials of human rights violators, and reform of 


political and legal institutions.
8
  These measures aim to foster reconciliation—


a form of ongoing conflict resolution and management—among not only 


opposing sides to the conflict, but also the citizens caught in their crossfire. 


Despite the plethora of academic and scholarly literature in the transitional 


justice field, the role and influence that the media has in these processes 


remain largely unexplored.  In response, this Article examines the weight of 


the media‘s impact on both societies in conflict and societies in post-conflict 


transition settings, including coverage of truth commission work and criminal 


trials.  It explores the case of Peru to show how media coverage of transitional 


 


6. See infra Part III.D. 


7. W. Lance Bennett has used the term ―micromedia‖ to describe e-mail and the term ―middle 


media‖ to describe blogs.  W. LANCE BENNETT, NEWS: THE POLITICS OF ILLUSION 8 (7th ed. 2007). 


8. See Laplante, supra note 3, at 921 (stating that definitions of transitional justice vary, but 


that trials serve an important purpose in the field of transitional justice); Laplante, supra note 4, at 


145 (quoting Ruti G. Teitel, Transitional Justice Genealogy, 16 HARV. HUM. RTS. J. 69, 79 (2003) 


(―[T]ransitional justice [is] ‗the conception of justice associated with periods of political change, 


characterized by legal responses to confront the wrongdoings of repressive predecessor regimes.‘‖)); 


Lisa J. Laplante & Kimberly Theidon, Transitional Justice in Times of Conflict: Colombia’s Ley de 


Justicia y Paz, 28 MICH. J. INT‘L L. 49, 50 (2006) (―By definition, transitional justice involves 


alternative approaches to conventional justice, thus provoking lively and at times contentious 


debate.‖). 
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justice processes, and the dialogue that ensues, can promote or hinder national 


reconciliation in post-conflict settings.  The Article contends that if 


reconciliation lays the foundation for preventing new cycles of violence, then 


transitional justice theory must begin considering how to attend to the media 


so that it exerts a positive influence on post-conflict recovery.  To initiate this 


new direction in the field, the Article examines the media through two 


important lenses: first, the way in which the media disseminates information 


about transitional justice mechanisms such as truth commissions and trials, 


and the impact that this reporting has on increasing or decreasing local 


tensions; and second, how media institutions play a role in conflict and thus 


must be held accountable and subject to reform in transitional justice settings 


to ensure sustainable and peaceful democracies. 


Part II discusses transitional justice theory as it applies to post-conflict 


societies, paying particular attention to its overarching goal of reconciliation 


and long-term conflict resolution.  Part III explores the media‘s impact in 


conflict settings, using Peru as a case study, and suggests that conflict 


situations impact media institutions and that media institutions thus should 


become subject to reform.  Finally, Part IV identifies some of the ways in 


which systematic support or reform of the media may be approached based on 


the particular challenges facing post-conflict transitions. 


II.  TRANSITIONAL JUSTICE THEORY AND ITS LIMITED DEBATE ON THE MEDIA 


After a society endures an internal armed conflict, repression, or other 


deviant political situations, how does it build or restore the rule of law, a 


culture of human rights, and democracy?  This question has shaped the 


evolution of the transitional justice field, which traces back to the Nuremberg 


trials in 1945 but gained particular salience during the post-Cold War era 


when numerous authoritarian and Communist states began to transition 


toward democracy.
9
  Over the past two decades, transitional justice theory has 


expanded and diversified through ongoing analysis and perspective on how to 


approach issues such as: How does the state provide redress to victims for the 


injustices brought against them?  What is the state‘s role in repairing victims 


or punishing oppressors?  How can citizens reconcile with their government 


and fellow citizens after being caught in crossfire?  Constrained by difficult 


and divisive political realities and pressured by demands for justice and 


 


9. See, e.g., Laplante, supra note 3, at 920–31 (describing the history of transitional justice); 


see generally Roy Palmer Domenico, Italian Fascists on Trial, 1943–1948, in [2 COUNTRY STUDIES] 


TRANSITIONAL JUSTICE: HOW EMERGING DEMOCRACIES RECKON WITH FORMER REGIMES 175, 184 


(Neil J. Kritz ed., 1995) (describing trials and investigations taking place in France and Italy during 


1944 and 1945). 
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accountability, states in transition have usually resorted to mechanisms like 


truth commissions, reparations, institutional reform, and limited criminal trials 


with amnesties.
10


 


Typically, transitional justice projects use these mechanisms for the 


express purpose of achieving the overarching goals of reconciliation and 


finally sustainable peace.
11


  Very generally, reconciliation refers to 


―developing a mutual conciliatory accommodation between antagonistic or 


formerly antagonistic persons or groups,‖
12


 and is both a process and an end 


point.  The PTRC viewed reconciliation as forming a new social pact with the 


marginalized citizens who suffered the most in the armed conflict; thus, it 


recommended the incorporation of inclusive and participatory channels into 


the country‘s democratic reforms.
13


  While the notion of reconciliation 


remains one of the least defined and most contested topics in transitional 


justice,
14


 it frequently embodies the idea of nonrepetition and prevention of 


new violence.
15


  This sentiment is reflected in common mottos coined to 


accompany transitional justice experiences, such as Peru‘s civil society slogan 


―Para que no se repita‖ (―So that it doesn‘t happen again‖), or the name of 


Argentinean truth commission report ―Nunca más‖ (―Never again‖).
16


  In 


essence, a post-conflict setting always potentially exists as a pre-conflict 


situation without the institution of certain measures to ensure peace.  The 


notion of national reconciliation thus points toward a thicker definition of 


conflict resolution and management in post-conflict settings.  As 


communication scholar Eytan Gilboa explains: 


 


10. See Lisa J. Laplante, Transitional Justice and Peace Building: Diagnosing and Addressing 


the Socioeconomic Roots of Violence Through a Human Rights Framework, 2 INT‘L J. 


TRANSITIONAL JUST. 331, 333 (2008) (―[R]emedies include[] prosecuting perpetrators of human 


rights violations, revealing the truth about past crimes, providing victims/survivors with reparations 


and reforming governmental institutions.‖); PRISCILLA B. HAYNER, UNSPEAKABLE TRUTHS: 


CONFRONTING STATE TERROR & ATROCITY 155 (2001). 


11. See HAYNER, supra note 10, at 11 (―A state may have a number of objectives in responding 


to past abuses: to punish perpetrators, establish the truth, repair or address damages, pay respect to 


victims, and prevent further abuses.  There may be other aims as well, such as promoting national 


reconciliation and reducing conflict over the past . . . .‖). 


12. Id. at 155.  Reconciliation as a concept is commonly associated with the notion of 


forgiveness between victims and perpetrators due to the South African Truth & Reconciliation 


Commission‘s heavy emphasis on religious pardons.  See id. 


13. See Lisa J. Laplante, The Peruvian Truth Commission’s Historical Memory Project: 


Empowering Truth-Tellers to Confront Truth Deniers, 6 J. HUM. RTS. 433, 439 (2007). 


14. See Jeremy Sarkin & Erin Daly, Too Many Questions, Too Few Answers: Reconciliation in 


Transitional Societies, 35 COLUM. HUM. RTS. L. REV. 661, 665–66 (2004) (stating that the definition 


of reconciliation varies by country). 


15. See Laplante, supra note 10, at 332. 


16. Id.; Para Que No Se Repita, http://www.paraquenoserepita.org.pe/ (last visited Dec. 2, 


2009). 
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The distinction between resolution and reconciliation is based 
on the assumption that even if parties to a conflict reach a 
peace agreement, it is only an agreement between leaders, not 
between peoples, and that to be effective it must be fully 
implemented and respected over time. Successful conflict 
resolution ends with a formal peace agreement (negative 
peace), while successful reconciliation ends with a positive or 
stable peace.


17
 


 


Building on Gilboa‘s distinction, transitional justice encompasses more 


than just the cessation of warfare—it aims to establish and build deeper 


institutional and inter-societal reforms towards lasting peace.
18


  Indeed, it is 


often generalized popular dissatisfaction with the performance of state 


institutions, combined with the state‘s failure to provide democratic channels 


to hear and respond to these complaints, that give rise to social grievances and 


cause such protest to become violent.
19


  Thus, transitional justice promotes 


addressing these flint-like issues at their roots, requiring reform and the 


population‘s ability to agree on its past.  For example, truth commissions seek 


to create a collective memory and consensus among a population
20


 that is 


often still divided in the wake of conflict; trials and reparations seek to reveal 


wrongdoing and settle accounts so as to quiet vengeful tendencies; and 


institutional reform aims to repair legal and political institutions to ensure that 


the rule of law and democracy operates properly to resolve conflicts.
21


 


Strikingly absent in transitional justice scholarship, however, is discussion 


of the role, as well as possible reform of, media institutions and systems in the 


transitional justice processes that play out in post-conflict societies.
22


  This 


gap in the literature comes as no surprise considering that the role of the 


media in conflict and post-conflict settings remains a relatively unexplored 


area of research across all disciplines, even that of media communications 


 


17. Eytan Gilboa, Media and International Conflict: A Multidisciplinary Approach, 2007 J. 


DISP. RESOL. 229, 232. 


18. See Laplante, supra note 10, at 332–33. 


19. See id. at 337 (―[V]iolence flows from persistent socioeconomic inequalities, coupled with 


a lack of effective channels of redress.‖). 


20. See Laplante & Theidon, supra note 8, at 91. 


21. See HAYNER, supra note 10, at 11 (listing the aims of transitional justice programs). 


22. For example, Priscilla Hayner‘s book now stands as a standard text in the field of 


transitional justice but mentions media only five times, once to mention possible secondary trauma 


suffered by journalists covering the truth commission hearings, id. at 152, and the other times to 


mention when the media covered a truth commission closely, id. at 42, 100, 225–26.  There is limited 


analysis and no suggestion of the need to directly address the institution of media as part of reform 


efforts in post-conflict settings.  See id. at 42, 100, 152, 225–26. 
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study.
23


  However, this lack of study on the role of the media in conflict and 


post-conflict societies does not mean the media has a limited impact in these 


situations.  On the contrary, ―[m]edia can positively influence reconciliation 


in the aftermath of violent conflict just as the negative use of the media 


magnifies and promotes conflict.‖
24


  Furthermore, as the Organization for 


Security and Co-operation in Europe (OSCE) recognized, ―building a free and 


independent media is integral to creating an open and civil society as well as 


fostering peace and reconciliation.‖
25


  Yet, given that the media tends to suffer 


direct attacks on its independence both during and after conflict,
26


 the media 


faces difficult and unique challenges in the conflict recovery process. 


III.  THE MEDIA IN TIMES OF CONFLICT 


The role of the media in conflict settings may be too often underestimated.  


Indeed, the media has great potential to either incite or calm societal tensions.  


Consider, for example, how at the same time that some journalists take great 


risks to assure full coverage of controversial issues like political violence, 


corruption, and human rights violations, other national journalists directly 


assist in the commission of these egregious crimes.  For example, Rwanda 


became a ―textbook example‖ of the media used ―to encourage and sustain 


genocidal tendencies.‖
27


  Specifically, the private broadcast company Libre 


des Mille Collines and the national Radio Rwanda took active roles in 


fomenting ethnic hatred among citizens, driving the Hutu people to kill at 


least a half-million of the Tutsi population in 1994.
28


  Similarly, the media 


played a central role in fueling ethnic tensions in the Balkan wars, in which 


the Serbian state controlled the media to promote its campaign against 


Kosavar Albanians, assuring that journalists who took ―views contrary to the 


official perspective . . . were routinely harassed, mostly unread or unheard, 


and did little to change public opinion.‖
29


 


 


23. See Gilboa, supra note 17, at 229. 


24. Ellen Yamshon & Daniel Yamshon, Comics Media in Conflict Resolution Programs: Are 


They Effective in Promoting and Sustaining Peace?, 11 HARV. NEGOT. L. REV. 421, 425 (2006). 


25. Monroe E. Price, Restructuring the Media in Post-Conflict Societies: Four Perspectives: 


The Experience of Intergovernmental and Non-governmental Organizations, 2 CARDOZO ONLINE J. 


CONFLICT RESOL. 1, 31 (2000). 


26. See, e.g., infra notes 74–81, 88–97, 125–34 and accompanying text. 


27. Price, supra note 25, at 1–2. 


28. See Alison Des Forges, Silencing the Voices of Hate in Rwanda, in FORGING PEACE: 


INTERVENTION, HUMAN RIGHTS, AND THE MANAGEMENT OF MEDIA SPACE 236, 236 (Monroe E. 


Price & Mark Thompson eds., 2002) [hereinafter FORGING PEACE]; see also Phyllis E. Bernard, 


Eliminationist Discourse in a Conflicted Society: Lessons for America from Africa?, 93 MARQ. L. 


REV. 173, 191–200 (2009). 


29. Price, supra note 25, at 5; see also Lynn M. Malley, Observations from an American 







LAPLANTE-PHENICIE-13 1/14/2010  3:53 PM 


2009] MEDIA IN TRANSITIONAL JUSTICE 257 


The recently concluded civil war in Sri Lanka, where an estimated 70,000 


to 80,000 civilians were killed over the course of three decades, offers another 


example of how the media plays an integral role in influencing public 


opinion.
30


  Sri Lanka features three functioning languages: the majority 


population speaks Sinhalese, the main minority groups speak Tamil, and the 


working language is English.
31


  The media divides along the same lines.
32


  In 


this way, the war between government forces and the separatist-group 


Liberation Tigers of Tamil Eelam (the LTTE) managed to extend to the 


press.
33


  The Sinhalese media mainly backed the Sri Lankan military and its 


push to destroy the LTTE,
34


 whereas the Tamil media covered the effects of 


the war on the Tamil population, and, in some cases, supported the LTTE.
35


  


The English language media was divided between the state-owned media 


house, which produced mainly pro-government propaganda, and a handful of 


independent papers that often self-censured for fear of repression.
36


  During 


the final stages of Sri Lanka‘s civil war, no journalists were actually allowed 


into the war zone, resulting in an utter lack of professional firsthand accounts 


to explain what exactly was happening.  This total blackout meant that few 


official sources outside of the government existed. 


The Centre for Policy Alternatives (CPA), a Sri Lankan think tank, 


released a media-monitoring report examining coverage during the final 


months of the war, from January through April.
37


  The CPA found that due to 


polarized media coverage, Sri Lankans learned very different things about the 


war and thus formed different perceptions depending on the media coverage 


available to their ethnicity and language.
38


  The Tamil media used more 


 


Conflict Resolution Professional in Serbia on the Effects of the Accessibility of International Media, 


93 MARQ. L. REV. 241, 247–48 (2009). 


30. The authors thank distinguished international journalist Jesse Hardman for sharing this 


information about Sri Lanka, where he trained local journalists in 2008. 


31. See Cent. Intelligence Agency, World Factbook 2008, Sri Lanka, 


https://www.cia.gov/library/publications/the-world-factbook/geos/ce.html. 


32. See Media React to Sri Lanka ―Victory,‖ BBC News (May 19, 2009), 


http://news.bbc.co.uk/2/hi/south_asia/8056787.stm (listing some of the different language 


newspapers and how the newspapers covered the end of the civil war in Sri Lanka). 


33. See, e.g., id. 


34. See CTR. FOR POL‘Y ALTERNATIVES, KEY TRENDS FROM MEDIA MONITORING: JANUARY 


TO APRIL 2009, http://www.cpalanka.org/mediamonitoring2009/wp-content/uploads/2009/06/key-


trends-jan-to-apr-2009.pdf. 


35. See id. 


36. See id.  As part of its coverage of Sri Lanka‘s war, the BBC printed excerpts from the 


different Sri Lankan media as the war ended.  See Media React to Sri Lanka ―Victory,‖ supra note 


32. 


37. See CTR. FOR POL‘Y ALTERNATIVES, supra note 34. 


38. See id. 
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sources and covered war-related civilian death and disasters.
39


  On the other 


hand, the (mostly government run) English and Sinhalese media relied almost 


exclusively on state sources and only included information approved by 


authorities,
40


 who had a different focus from the Tamil media: 


 


What was mostly revealed through the information provided 
by the authorities was either transportation of essential 
commodities or the harassments that the civilians [were] 
facing under the LTTE.  It was only the Tamil media which 
reported on the loss of lives[,] injuries, dearth of food and 
medicine and many other grievances that the people [were] 
suffering, in addition to such information provided.  For this 
they were depending on the sources such as [web site] 
reports, foreign media reports and the statements of local and 
international institutions and individuals[,] etc.


41
 


 


For Sri Lankans to get a more complete picture of what exactly went on 


during the last stages of the war, they had to read multiple newspapers and 


web sites and then somehow discern what to believe. 


Certainly, the role that the media carries out during conflict can have a 


major impact on society, greatly influencing the aggravation or the abatement 


of opposing sentiments.  In fact, due to this immense power the media has 


over society‘s perceptions, the manipulation of the media is almost always a 


primary tool for repressive political leaders and warlords.
42


  In these 


exceptionally complex settings, journalists often face significant limits on 


their abilities to successfully practice their profession.  New York Times editor 


and Pulitzer Prize winner Tina Rosenberg observes: ―In many countries, 


journalists must also contend with laws that make libel a criminal offense, and 


use a very broad standard to define libel.  Venezuela criminalizes expression 


deemed disrespectful to public officials even if completely true.‖
43


  The 


media‘s experience during Peru‘s conflict resembles this pattern and offers an 


important look at how both extremes—positive and negative journalism—


play out in both conflict and post-conflict settings. 


 


39. See id.  All civilian casualties in the northern war front were Tamil.  Id. 


40. See id. 


41. CTR. FOR POL‘Y ALTERNATIVES, CPA MEDIA MONITORING IN 2009: CHANNEL 4 AND 


HUMANITARIAN REPORTAGE, June 1, 2009, http://www.cpalanka.org/ 


mediamonitoring2009/?p=197#more-197. 


42. See Price, supra note 25, at 1; see, e.g., infra text accompanying notes 69–97. 


43. Tina Rosenberg, The Long, Hard Road of Investigative Reporting in Latin America, N.Y. 


TIMES, July 2, 2006, at 9. 
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A.  The Media in Peru’s Conflict 


Peruvian journalists and the media had important roles from the start of 


Peru‘s internal armed conflict, which the self-declared Maoist group Sendero 


Luminoso (Shining Path, or SL), led by Abimael Guzmán, ignited when it 


took up arms against the state in 1980.
44


  Capitalizing on the Peruvian poor‘s 


rising popular dissatisfaction with socioeconomic conditions, SL conducted a 


vigorous recruiting campaign in the rural highlands,
45


 increasing its influence 


while spreading fear and terror.  With most of the battle occurring far from the 


coastal capital of Lima, many Peruvians remained ignorant of the violence‘s 


extent and the lives it claimed.
46


  In fact, ―in part because the war was still a 


mystery to many urban Peruvians,‖ eight journalists began a trip on  


January 26, 1983, from Lima to Ayacucho, as ―an expedition in search of the 


‗truth.‘‖
47


  They had planned to ―investigate rumors that the ‗Indians‘ had 


been killing the Senderistas,‖
48


 or SL members, by traveling to the village of 


Huaychao.
49


  Yet in the course of their trip, they passed through a town named 


Uchuraccay where they were brutally murdered.
50


  The causes for and events 


surrounding the journalists‘ murders are still a subject of heated debate.
51


  


However, the violent case of Uchuraccay succeeded for the first time in 


raising national awareness of the rising violence in Peru.
52


  For many, the case 


of Uchuraccay marked the initiation of the conflict in rural Peru because until 


then, ―the violence had not captured significant national attention.‖
53


 


Under similarly ambiguous circumstances, 135 inhabitants of Uchuraccay 


also were murdered in the months following the journalists‘ deaths, caught 


between attacks by SL, repression from state forces, and protection measures 


of the local rondas campesinas (rural self-defense committees).
54


  Yet these 
 


44. See NELSON MANRIQUE GÁLVEZ, EL TIEMPO DEL MIEDO: LA VIOLENCIA POLITICA EN EL 


PERÚ 1980–1996, at 14 (2002).  The Tupac Amaru Revolutionary Movement (MRTA) soon followed 


as a lesser force in 1983.  See Laplante, supra note 3, at 945 n.155. 


45. MANRIQUE, supra note 44, at 14. 


46. See Kimberly Theidon, Histories of Innocence: Post-War Stories in Peru, in LOCALIZING 


TRANSITIONAL JUSTICE: INTERVENTIONS AND PRIORITIES AFTER MASS VIOLENCE (Rosalind Shaw, 


Lars Waldorf & Pierre Hazan eds., forthcoming 2010) (manuscript at 8, on file with the authors). 


47. Id. 


48. Kimberly Theidon, “How We Learned To Kill our Brother”?: Memory, Mortality and 


Reconciliation in Peru, 29 BULLETIN DE L'INSTITUT FRANÇAIS D'ÉTUDES ANDINES [BULL. INST. FR. 


ÉTUDES ANDINES] 539, 543 (2000) (Peru). 


49. Id. 


50. Id. 


51. Id. at 544. 


52. See Theidon, supra note 46 (manuscript at 8). 


53. Id. 


54. 5 PERUVIAN TRUTH AND RECONCILIATION COMM‘N, TRUTH AND RECONCILIATION 


COMMISSION FINAL REPORT 121 (2003), http://www.cverdad.org.pe/ifinal/index.php [hereinafter 



http://www.cverdad.org.pe/ifinal/index.php
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deaths would not be discovered until the investigations of the PTRC nearly 


two decades later.
55


  The PTRC considered the case of Uchuraccay to be ―an 


emblematic example of the violence and pain in the country‘s collective 


memory.‖
56


  Just as a ―20-year oblivion‖ blanketed the deaths of the 


Uchuraccay inhabitants, the only explanations given for the journalists‘ 


murders resulted from ―controversial investigations that failed to clarify the 


reason for their deaths.‖
57


 


As depicted in the case of Uchuraccay, the confusing nature of the 


guerrilla-style war, as well as the government‘s failure to understand it, led to 


vast human rights violations, including murder, mass graves, extrajudicial 


executions, forced disappearances, widespread gender violence, torture, and 


many other examples of brutality as much against the combatants as the 


innocent bystanders.
58


  Yet, the fact that the victims were journalists 


distinguishes the Uchuraccay case because their untimely deaths resulted from 


their protagonist roles in assuring transparency and truth about the conflict.  


Though it is true that ―the media take on greater responsibility as the public 


reflexively turns to them for clarification, and at times even for direction‖
59


 


during times of conflict, it is this very burden that puts journalists‘ lives at 


risk.  Importantly in the Uchuraccay case, it was the journalists‘ diligent 


efforts to provide information on the conflict and their resulting martyrdom 


that revealed the conflict‘s severity to those in Lima, including the Peruvian 


government.
60


  In turn, the national press ―actively participated in the dispute 


on the facts,‖ giving rise to national awareness on the weight of the expanding 


internal armed conflict.
61


 


Despite the pronounced risks, journalists continued to play a critical role 


in Peru‘s conflict into the 1990s, when Alberto Fujimori came to power.  


Fujimori was elected in 1990 despite his relative political obscurity because 


many Peruvians believed he represented the change they so desperately 


awaited.
62


  A stifling economic crisis coupled with the ominous spread of 
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59. Claude Salhani, Media in Conflict: Inciting Violence in Kosovo, 7 GEO. J. INT‘L AFF. 33, 37 


(2006). 


60. See Theidon, supra note 48 at 543; Theidon, supra note 46 (manuscript at 8). 


61. 5 PTRC, supra note 5, at 156 (authors‘ trans.). 
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the Japanese as hardworking and decent, Alberto Fujimori seemed to embody this change.  See 


SALLY BOWEN, EL EXPEDIENTE FUJIMORI: PERÚ Y SU PRESIDENTE 1990–2000, at 13 (Richard 


Bauer ed., 2000) (authors‘ trans.).  As a political ―outsider‖ and ethnic minority, he particularly 
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terrorism
63


 made the population especially willing to accept harsh measures 


that would immediately and visibly improve daily life.  In this context, 


Fujimori‘s government was easily able to slide toward authoritarianism and 


corruption.  Fujimori gained worldwide notoriety when he conducted a  


self-coup in April 1992, during which he dismantled the Congress, judiciary, 


and Constitutional Congress.
64


  He used his expanded executive powers to 


issue draconian antiterrorism laws and create what was later discovered to be 


a military death squad to carry out extrajudicial executions of suspected 


terrorists.
65


  In fact, as early as 1991, Fujimori‘s administration faced national 


and international scrutiny when state armed forces were suspected of 


conducting two massacres: the Barrios Altos in 1991 (a neighborhood 


fundraiser where fifteen people were executed) and La Cantuta in July 1992 


(a university where nine students and a professor were kidnapped and 


murdered).
66


 


Despite early indications of state involvement in these tragic events, the 


government repeatedly changed its official story, first blaming SL, then 


blaming alleged rogue state agents.  Ultimately, it took investigative 


journalism to uncover the truth and put pressure on the state to investigate the 


wrongdoing.
67


  For example, the magazine Sí first provided evidence that the 


executors were actually part of a government-led death squad unofficially 


known as Colina.
68


  Some of the media not only maintained the national 


spotlight on the government‘s abuses, but also created an ongoing record of 
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78, 82 (1999). 


63. See Laplante, supra note 3, at 945 (noting that Alan García‘s first term, from 1985 to 1990, 
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once unfamiliar, soon became commonplace in Lima. 


64. Laplante, supra note 3, at 945. 


65. Id. at 946–47.  In Fujimori‘s human rights trial, Supreme Court judges determined that this 


was part of his counterterrorism strategy.  See Sala Penal Especial de la Corte Suprema de Justicia de 


la República [CSJR] [Special Criminal Chamber of the Supreme Court of the Republic], 07/04/2009, 


―Luis Antonio León Borja y otros v. Alberto Fujimori Fujimori / asesinato, lesiones y secuestro‖ 


(Peru), available at http://www.pj.gob.pe/noticias/noticias.asp?codigo=10410&opcion=detalle  


[hereinafter Fujimori Human Rights Trial]. 


66. Laplante, supra note 3, at 947–50. 


67. See id. at 950.  Due to international and national pressure, Fujimori eventually initiated 
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68. See id. at 950. 
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Fujimori‘s regime, which would eventually be used in the trial against him to 


prove his role in human rights abuses and corruption.
69


  Yet, the vigilance of 


journalists did not come without challenge and opposition. 


Indeed, the commendable contribution of some of Peru‘s journalists must 


be understood within the larger scheme of the Fujimori government to use the 


media to maintain its stronghold while cultivating a culture of fear.  This 


technique was the brainchild of Fujimori‘s top advisor and ―spy-chief,‖ 


Vladimiro Montesinos, who was inspired by Adolf Hitler‘s Mein Kempf and 


the Nazi‘s use of media control to keep a tight rein over the population.
70


  For 


example, Fujimori and Montesinos used bribes and blackmail, obligating 


media outlets to take a favorable position on Fujimiori‘s government.
71


  The 


government even had a military operation—―Plan Bermuda‖—that 


specifically persecuted key members of the opposition and journalists.
72


  Only 


a handful of news organizations resisted this pressure throughout Fujimori‘s 


regime, most notably Caretas, La República, and El Comercio.
73


   


But the stakes for remaining independent were high.  For example, for 


refusing a bribe from Montesinos to withhold an article portraying the advisor 


as ―Fujimori‘s Rasputin,‖ Enrique Zileri, the director of influential political 


magazine Caretas, was taken to court and required to pay a substantial fine.
74


  


Given that Fujimori‘s scheme included bribing judges, the judiciary became a 


powerful weapon against those who refused to comply with the invitation to 


cooperate.
75


  Even today, there still exists a marked rivalry between Fujimori 


and newspapers like Caretas, which never abandoned its staunch  


anti-Fujimori reporting, and, as a consequence, were frequent victims of his 


authoritarian controls.
76


 


While a handful of national newspapers managed to maintain some level 


of independence, another sector of the local media succumbed to the 
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72. BOWEN, supra note 62, at 351. 


73. See McMillan & Zoido, supra note 71, at 84; César Arias Quincot, La Infame Década del 


Fujimorato, in CÓMO FUJIMORI JODIÓ AL PERÚ 29, 59 (Carlos Milla Batres ed., 2001). 
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government‘s pressures.  Specifically, Fujimori capitalized on the existence of 


chicha newspapers, a genre of press that arose as a result of the large-scale 


migration of Peruvians from the sierra to Lima after the violence in the 


1980s.
77


  Written largely for undereducated populations, chicha newspapers 


used a less formal style of writing, published sensationalized or even vulgar 


news, and often displayed pictures of scantily dressed women.
78


  Recognizing 


the mass acceptance of these chicha among lower social sectors, Fujimori and 


his supporters bought them with bribes in exchange for the chicha‘s 


publication of stories that favored Fujimori and attacked his political 


opposition, including critical journalists from news outlets that tried to 


maintain independence.
79


  In various cases, this submissiveness to the regime 


was actually a ―strategy for survival.‖
80


  Overburdened with large outstanding 


debts, some media outlets found themselves obligated to accept bribes.
81


 


―Smokescreens‖ (cortinas de humo) were another common tactic of 


Fujimori‘s government to maintain and increase civilian support of his 


repressive rule.
82


  This involved feeding journalists trivial pieces of news that 


would be strategically blown out of proportion to distract the population from 


more pressing issues.
83


  In this way, Fujimori‘s government employed 


techniques like ―political spin, sensation, and insider buzz‖ to shape the daily 


news, thus denying citizens ―a solid basis for critical thinking or effective 


action.‖
84


  One of the earliest and most representative examples of these 


smokescreens was the ―Crying Virgin.‖
85


  In the district of Callao in 1991, a 


statue of the Virgin Mary was said to be found crying real tears.
86


  With all of 


Lima‘s attention on its neighboring miracle, the cholera epidemic that killed 


many people in lower classes nearly went unnoticed.
87
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Meanwhile, Montesinos also controlled television programming by 


offering large bribes to station owners.  This strategy sought to promote 


―‗political reeducation‘ or perverse, authoritative politicizing.‖
88


  For 


example, Fujimori used a popular talk show hosted by Laura Bozzo to bolster 


his regime.
89


  On the contrary, when station owner Baruch Ivcher Bronstein, a 


dual citizen of Israeli birth, refused to capitulate to this pressure, Fujimori‘s 


government stripped him of his Peruvian citizenship, forcing Ivcher to leave 


the country.
90


  Through this type of extensive manipulation of television 


programs and televised news, it became difficult to distinguish government-


fabricated news from real news.  For example, in a trial against him in August 


1996, well-known druglord Demetrio Chávez Peñaherrera, nick-named 


―Vaticano,‖ testified that Montesinos gave him $50,000 each month between 


July 1991 and August 1992 to use an air landing strip in a drug-trafficking 


zone of the Peruvian jungle.
91


  However, under suspicious circumstances, 


Vaticano reappeared the following day, and—stuttering—retracted what he 


had first testified, deactivating possible investigations of Montesinos.
92


  There 


was later evidence that Vaticano had been tortured,
93


 as were many who 


criticized the government, making it even more difficult to distinguish which 


news could be trusted and which news was manipulated. 


Over time, the field of information in Peru turned into a ―dumbing 


propagandistic monologue manufactured by mercenaries of the pen, voice and 


image, whose intention was to keep Peruvians in the idolatry of the regime.‖
94


  


The media grew ―debased through bribes and through fear, instrumenting 


campaigns to manipulate public opinion.‖
95


  Indeed, one of Fujimori‘s most 


powerful media tricks was to sustain the perceived threat of terrorism to 


maintain public support for his draconian and otherwise unlawful activity.  He 


employed a common technique among political actors to ―use . . . myths, 
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stereotypes, scapegoats, and other symbolic devices‖
96


 to influence the 


public‘s perceptions.
 
 It has been observed that 


 


[W]hen the media tell such stories because they fit the news 
values that organizations are looking for, there are few 
restraints on the fabrication of political reality.  Under such 
circumstances, political actors can manage issues, conflicts, 
and crises by simply throwing symbols at them—symbols 
that may be irrelevant to the matters at hand yet provoke 
powerful emotional responses from the public.


97
 


 


Similarly, Fujimori fabricated his own news, reproduced by the majority of 


media outlets, to shape popular opinion toward supporting his questionable 


regime. 


Ironically, despite all of these controls, it was the national media that 


caused the demise of Fujimori‘s regime in 2000.  A group of congressmen and 


journalists from the opposition called a press conference to show one of 


thousands of ―vladivideos‖
98


—the term for videos showing Montesinos 


bribing hundreds of powerful elites, including members of the press, Peruvian 


Congress, business community, entertainment industry, and other spheres of 


influence.
99


  The video event, fully covered by the broadcast and print media, 


unleashed an incredible scandal, serving as proof of what many had long 


suspected and attempted to prove in vain: the extent to which Peru‘s 


democracy and society had been corrupted.  Fujimori staged a dramatic 


manhunt of Montesinos, who had fled to Panama, and aired a broadcast that 


featured him confiscating the remaining videos from Montesinos‘ home.
100


  


Soon after, on November 13, 2000, Fujimori fled the country under the 


pretext of attending an international conference, only to fax his resignation 


from Japan where he would reside for the next five years.
101


  From there, he 


ran a weekly radio program to maintain his political base, one that would 


continue to support him even up until and after his criminal conviction in 


2009.
102
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In the wake of Fujimori‘s departure, the transitional government 


embarked on its transitional justice project by establishing the PTRC in 2001 


to begin investigations into the internal armed conflict and Fujimori‘s 


authoritarian regime.
103


  The PTRC‘s two-year investigation concluded with 


the publication of its nine-volume Final Report, in which it detailed 


systematic human rights violations since 1980.
104


  It estimated that 70,000 


people had been killed, disproportionately impacting the poor, rural, 


indigenous farmers.
105


  The PTRC recognized that its mission included 


educating the country about the massive human rights violations that occurred 


during Peru‘s ―war on terrorism.‖
106


  This task depended on media outreach, 


an observation the PTRC learned by studying previous truth commissions 


around the world.
107


 


B.  The Media and Truth Commissions 


Transitional justice projects inevitably rely on the media to reach their 


goals of disseminating the truth about a dark period of a country‘s history.  


Certainly, given the central role that the media plays in keeping citizens 


informed and shaping public opinion in democratic societies,
108


 it is inevitable 


that the media would also influence the public‘s impression of the work of 


transitional justice mechanisms and the information the transitional justice 


mechanisms seek to impart.  Indeed, news making is ―agenda setting‖ because 


it influences what the ―public regards as important for them to think about in 


society and politics.‖
109 


An example of the media‘s agenda-setting power can be seen in the way 


Spain‘s local media renewed public interest in righting past abuses after a 


twenty-year ―pact of forgetting.‖
110


  Dictator General Francisco Franco came 
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to power in Spain after a gruesome civil war from 1936 to 1939 between 


Franco‘s Nationalist forces and the Spanish Republicans, resulting in more 


than 300,000 deaths.
111


  Upon winning the war, Franco instated a repressive 


dictatorship, which lasted until his death in 1975.
112


  During that time, an 


estimated 440,000 Republicans went into exile, and another 400,000 remained 


in Spain and were subjected to imprisonment or forced labor.
113


  The 


Republicans were also systematically attacked by the regime through the 


media and educational systems that ―portrayed the defeated Republicans as 


bloodthirsty traitors against Spain.‖
114


  Yet, upon Franco‘s death, Spanish 


society virtually buried his government‘s abuses against the ―defeated 


enemy,‖ opting to forget the past rather than carry out truth commissions and 


trials to redress wrongdoings.
115


 


However, local media coverage of the extradition proceedings brought 


against Chile‘s former dictator Augusto Pinochet, who had traveled to 


England in 1998 for medical treatment, reignited interest in seeking 


accountability about the truth and human rights violations.
116


  Spanish Judge 


Baltazar Garzón Real‘s petition to extradite Pinochet for alleged human rights 


crimes against Spanish citizens roused the country‘s collective memory of its 


own dictator.
117


  As the Spanish press began to draw parallels with Franco, 


Spain began to reexamine its own conflict and post-conflict periods.
118


  


Eventually, journalists and academics helped beckon in a delayed transitional 


justice project through advocating the importance of ―reactivating 


memory,‖
119


 which led to the exhumation of mass graves, the identification of 


victims‘ remains, literature, and museum exhibits on the war.
120


  In essence, 


the local media was able to awaken the society‘s quest for the truth, a need 


that had gone largely underground. 


Spain‘s experience speaks of the effort to construct collective narratives 


and interpretations of the past.  One of the key roles that the media plays in 


transitional justice settings, as exemplified by Spain, is facilitating public 


debate and deliberation on difficult truths about a collective past.
121


  Yet, 
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arriving at a collective memory of the past is one of the greatest challenges 


facing a post-conflict society because it implies reaching a consensus in a 


polarized context.
122


  While truth commissions attempt to present an objective 


account of the events of a society‘s repressive or violent past, they inevitably 


contend with multiple perspectives and interpretations of this history.  In 


essence, truth commissions must mediate this conflict to bring society to a 


shared version of this past, which arguably entails a society-wide admission 


that egregious human rights violations occurred and that victims must be 


acknowledged.  However, for this end to result, truth commissions rely on the 


media to encourage consensus-making about the past—a daunting task. 


A report on the media and conflict prevention issued by the United 


Nations Educational, Scientific and Cultural Organization (UNESCO) 


contends that the media have the opportunity to provide a safe battleground to 


―help[] . . . transform destructive conflicts into non-destructive debates.‖
123


  In 


theory, the findings of truth commissions, if transmitted through newspapers, 


television, and radio, can encourage dialogue while also raising recognition of 


how citizens, and society in general, suffered as a consequence of the 


breakdown of the rule of law and violations of human rights.  Transitional 


justice scholars argue that reconciliation can only follow once this collective 


memory has been attained.
124


 


The transitional justice experience in South Africa exemplifies the critical 


role that the media can play in assuring that a truth commission‘s work enters 


the public domain for full debate and discussion.  South Africa undertook its 


transitional justice process to address almost fifty years of apartheid  


(1948–1994) by establishing its Truth and Reconciliation Commission 


(SATRC) in 1995.
125


  The SATRC‘s public hearings, where victims publicly 


gave testimony, enjoyed both extensive media coverage and ample public 


interest.
126


  Truth Commission Deputy Chairman Alex Boraine wrote: 


Unlike many other truth commissions, this one was center 
stage, and the media coverage, particularly radio, enabled the 
poor, the illiterate, and people living in rural areas to 


 


122. See ALEXANDRA BARAHONA DE BRITO, CARMEN GONZALEZ ENRIQUEZ & PALOMA 


AGUILAR, THE POLITICS OF MEMORY: TRANSITIONAL JUSTICE IN DEMOCRATIZING SOCIETIES 1 


(2001). 


123. Andrew Puddephatt, Turning Broadcasters into a Genuine Public Service, in UNITED 


NATIONS EDUC., SCI. AND CULTURAL ORG. (UNESCO), MEDIA: CONFLICT PREVENTION AND 


RECONSTRUCTION 21, 22 (Barry James ed., 2004). 


124. Laplante, supra note 13, at 445. 


125. Catherine M. Cole, Performance, Transitional Justice, and the Law: South Africa’s Truth 


and Reconciliation Commission, 59 THEATRE J. 167, 172 (2007). 


126. Audrey R. Chapman & Patrick Ball, The Truth of Truth Commissions: Comparative 


Lessons from Haiti, South Africa, and Guatemala, 23 HUM. RTS. Q. 1, 23 (2001). 







LAPLANTE-PHENICIE-13 1/14/2010  3:53 PM 


2009] MEDIA IN TRANSITIONAL JUSTICE 269 


participate in its work so that it was truly a national 
experience rather than restricted to a small handful of selected 
commissioners.


127
 


 


Thus the media made the SATRC‘s work more accessible to diverse sectors of 


society. 


In contrast to South Africa‘s experience, the PTRC received limited media 


attention and arguably failed to create a report accepted by all sides of the 


conflict.  To date, members of the armed forces and pro-Fujimori supporters 


question the validity of the PTRC‘s findings, making ongoing challenges to 


the methodology it employed to arrive at the victim count of nearly 70,000—a 


statistical method brought to the PTRC by expert Patrick Ball and previously 


used in the SATRC report.
128


  Attempts to initiate investigations into the 


PTRC‘s use of funds continuously surface even today, enjoying wide press 


coverage, yet never resulting in substantial discovery of embezzlement and all 


the while implying the commissioners were corrupt.
129


 


During the PTRC‘s work from 2001 to 2003, media reports tended to 


focus on scandals and logistics, offering merely superficial information 


without digging into the deeper issues.  The beginning of the PTRC‘s 


formation was marked by reports on budget and salary.
130


  Headlines on the 


PTRC would read The Truth Commission Needs More than $5 Million for 


Work
131


 or Commissioners Start Work with 260,000-Dollar Deficit.
132


  A  


pro-Fujimori newspaper capitalized on the commissioners‘ salaries, disclosing 


each one‘s pay as listed on supposedly ―secret documents‖ of the PTRC‘s 


accounts that the newspaper‘s journalists had skillfully acquired.
133


  This in 


turn provoked responses from the commissioners, reassuring that these 


salaries were public information.
134
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Similarly, during the middle of its work in 2002, the PTRC received 


strong criticism from the Alianza Popular Revolucionaria Americana political 


party (APRA),
135


 headed by Alan García, who had been president during one 


of the periods (1985–1990) included in the PTRC work, and, at the time of 


publication, was serving as its president.  The APRA made public statements 


claiming that it would request a new truth commission, one ―that is authentic 


and impartially reviews cases of human rights violations in Peru without 


political connotations.‖
136


  APRA politician Mauricio Mulder further 


suggested that the commissioners resign.
137


  Incidentally, these remarks were 


produced around the time that the PTRC was investigating Alan García 


concerning his role during the violence.
138


  In response, a sort of ping-pong 


debate sparked in the media, in which various public figures, including the 


commissioners themselves, commented on the criticisms and spoke in favor 


or against them.
139


  Needless to say, the public‘s attention was repeatedly 


focused on these media-driven controversies instead of on the issues at 


heart—the brutal killing of thousands of marginalized Peruvians as a result of 


a questionable national security campaign. 


Consequently, the PTRC report has yet to provide a common ground 


between conflicting sectors of society, resulting in polarization on key issues 


that continue to be the root cause of present-day conflicts.  At bottom, there is 


still a large majority of the population that believes the state violence was 


justified to defeat terrorism, reflecting a common sentiment that all the 


victims were terrorists
140


 (although the PTRC reported many massacres in 


which children and elderly were killed; moreover, many victims were killed 


outside of battle and without previous judicial determination of their 


affiliations
141


).  This attitude results in a continued high tolerance for state 


abuse and the failure to demand accountability.  Francisco Miró Quesada, 


director of local news group El Comercio, described Peru‘s penchant for 


authoritarianism in the following way: ―[D]ictatorship is a bad inheritance 


from traditional societies . . . .  Conflict is in the head of those who only 
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understand democracy as a formal rather than real mechanism.  This happens 


because in the Peruvian state and in Peruvian society there exists in many 


sectors an authoritarian culture.‖
142


 


In fact, some academics have already noted this tendency in post-conflict 


settings and have suggested that theories of political transition have been 


limited by focusing only on ―particular conceptions of democracy.‖
143


  Not all 


governments tainted by human rights abuses may be so clearly labeled 


―authoritarian.‖  Rather, similar violations may be ―manifest in states that 


have experienced prolonged, structured, communal, political violence, even 


where the political structures could broadly be considered ‗democratic.‘‖
144


 


This observation is particularly clear in the case of Peru.  While certain 


sectors of Peruvian society are certain that Fujimori was a dictator, other 


sectors pardon his hardhandedness because they believe him responsible for 


eradicating terrorism.
145


  As a result, Peru remains polarized not only on the 


issue of Fujimori, but on whether a hardhanded ruler is actually more 


effective than a democratic leader.  The failure to create a collective memory 


and consensus on what minimum human rights standards should apply when a 


government uses its coercive force against a civilian population arguably 


could be why social unrest in Peru still devolves into violent clashes with state 


security. 


In June 2009, indigenous communities in Bagua suffered a violent 


encounter with police forces, culminating in the death of nine civilians and 


twenty-four police officers, according to authorities, though native 


communities have claimed the civilian toll reached at least twenty-five.
146


  


After months of attempts at dialogue with the central government, indigenous 


rights group National Organization of the Amazon Indigenous People of Peru 


(AIDESEP) blocked a highway in the selva (jungle) as a sign of protest 


against legislative decrees it believed jeopardized indigenous rights to land 


and cultural identity.
147


  When the police acted on orders to clear the highway, 


freeing transit, violence broke out, ultimately provoking the deaths.
148
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Commentators, including journalists, revisited the issue only recently raised 


by the PTRC: the lack of a common belief in the rights of all citizens before 


the state—even the historically marginalized and disenfranchised.  Journalist 


Guisella Vargas Ochoa wrote, ―the government needs to use more wisely 


tools that allow us to communicate in order to prevent or resolve the current 


crisis and to bring about unity among Peruvians, recognizing the importance 


of citizen participation in decision-making.‖
149


  Yet this communication 


failure was arguably exacerbated by the media‘s role in reporting on the 


growing tensions in Bagua, and undermined the space for dialogue.  Political 


analyst Mirko Lauer described the media scene in his local column: 


 


The Bagua tragedy instantly converted in[to] a war of 
different perspectives launched with fury and defiance, which 
the media has taken on with a similar attitude.  The 
government talks of an international conspiracy while the 
opposition makes accusations of planned genocide.  Up to 
now, there is no really effective evidence for either of these, 
but they are still being repeated.


150
 


 


In fact, the international press started to shine light on the reality behind 


the events in Bagua.
151


  Foreign Affairs Minister José Antonio García 


Belaunde stated that the foreign press, such as the newspapers New York 


Times, Washington Post, and El Pais in Spain, began to dismiss false 


allegations that Bagua was part of a genocide conspiracy.
152


 


Thus, it could be argued that the failure of Peruvian society to reach a 


consensus regarding the role that the government and armed forces should 


assume during social conflict gives rise to continued conflicts.  Arguably, the 


PTRC‘s inability to really engage the media during its work—and the media‘s 


corresponding inability to capitalize on underlying rather than superficial 


issues—represents a failed opportunity.  Had there been more societal 


discussion about the tension between the State‘s national security issues and 
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citizens‘ rights, then perhaps this could have led to greater understanding 


during future clashes between the state and the governed.  Because the media 


provide channels for carrying out debate on conflicting issues in polarized 


societies, the media have the power to mediate these difficult conflicts.  


Essentially, the critical role of the media here arises out of the fact that ―[i]n 


modern societies . . . public deliberation is (and probably must be) largely 


mediated, with professional communicators rather than ordinary citizens 


talking to each other and to the public through mass media of 


communications.‖
153


 


The burden of this obligation suggests that journalists are responsible for 


not only reporting information, but also processing it, as opposed to leaving it 


in crude form—they do not necessarily have free reign to say and report 


anything they want.  For example, how a story is ―framed‖ will largely 


determine its impact on the reader or viewer because it is ―the process by 


which a communication source, such as a news organization, defines and 


constructs a political issue or public controversy.‖
154


  Here, media reporting 


does not consist of merely presenting the facts, but instead shaping the 


parameters for interpreting the facts and events published for mass 


consumption.  The media must understand that ―[p]eople‘s reasoning about 


divisive political issues may be shaped by the mass media‘s depiction of the 


issues.‖
155


 


The importance of this process cannot be underestimated because it ―is 


essential to democracy, in order to ensure that the public‘s policy 


preferences—upon which democratic decisions are based—are informed, 


enlightened, and authentic.‖
156


  Seeing as the media has the power to shape 


public opinion, the media can serve to mitigate or provoke the extremes in 


polarized societies, and thus the reaction to transitional mechanisms such as 


truth commissions, trials, and reforms. 


For example, the media can just as easily ―demonise people and contribute 


to violence‖ as it can ―humanise opponents after a conflict.‖
157


  Whether 


intentionally or not, the way journalists frame the information they receive 


from news sources can drastically shape collective sentiments in tense 


environments, either easing longstanding strife or exacerbating it: 
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[T]he choices journalists make about how to cover a story—
from the words, phrases, and images they convey to the 
broader ―angle‖ they take on a controversy—can result in 
substantially different portrayals of the very same event and 
the broader controversy it represents.  These alternative 
portrayals, or frames, can exert appreciable influence on 
citizens‘ perceptions of the issue and, ultimately, the opinions 
they express.


158
 


 


Ultimately the media can bridge the gap between ―others,‖ and overcome 


the ―us versus them‖ phenomena by ―graphically illustrat[ing] how much 


people have in common.‖
159


  In the case of Peru, much of the population still 


views the thousands of slain and disappeared victims—largely indigenous 


farmers—as terrorists deserving their punishment.
160


  By attempting to 


―humanize‖ this population, the media could assist in breaking down 


stereotypes and cultivating empathy and respect towards this underclass. 


The failure of the PTRC to engage the media more fully in a way that 


would offer new frames for understanding the conflict through a human rights 


lens amounts to a missed opportunity.  Greater discussion on this topic could 


have helped strengthen a human rights culture and acted as a prophylactic 


against future abuses.  That is, when members of a society internalize the 


mores of individual rights and state accountability, then they are more likely 


to reject state political violence, while also demanding accountability 


measures.  Unfortunately, Peru‘s scant respect for the rule of law to date has 


made its society less amenable to domestic human rights trials, including that 


of Fujimori. 


C.  The Media and Trials 


The state initiated criminal proceedings against Fujimori on December 10, 


2007, after successfully winning its extradition request to Chile.
161


  Unlike 


with the work of the PTRC, this human rights trial attracted impressive media 


coverage that, in turn, generated elevated public interest.  Being one of the 


first presidents to stand trial in his home country, both national and 


international press closely followed the Fujimori trial proceedings.
162
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Nationally, several major daily newspapers published either articles or small 


updates for each trial session—nearly every Monday, Wednesday, and Friday 


from December 10, 2007, until April 7, 2009. Similarly, televised news 


programs gave periodic updates, and one cable news channel even aired all 


161 trial sessions.
163


  When key witnesses testified, public television channels 


also broadcasted these hearings, and news analyses programs conducted 


related interviews with local experts on the proceedings.  Frequently, 


newspapers dedicated their front-page stories to Fujimori‘s criminal trial. 


Yet, a national survey conducted by local pollster Ipsos APOYO revealed 


that only 32% of the population believed the coverage was sufficient and 40% 


thought the coverage was insufficient.
164


  Most notable was that the  


state-owned channel failed to adequately cover the trial sessions, much less 


broadcast them live.
165


  Only a cable television channel, available to 


subscribers, aired all of the trial sessions,
166


 thus reaching a limited number of 


Peruvians around the country. 


Significantly, the pro-Fujimori following—namely Fujimori‘s children 


and members of his political party, including incumbent members of 


Congress—repeatedly accused the local media of failing to publish objective 


reports.
167


  During the trial, Fujimori‘s lawyer, César Nakazaki, even claimed 


that the former president was the target of and long ago convicted in a ―media 


trial‖ that was, in turn, influencing the judges trying him.
168


  In contrast, an 


opinion poll showed that 41% of Peruvians believed the trial media coverage 


to be impartial and 13% considered it biased in Fujimori‘s favor.
169


  Yet, 


accusations by Fujimori‘s supporters (referred to as ―Fujimoristas‖) 


undoubtedly influenced the 33% who agreed that the coverage was biased 


against Fujimori.
170
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This debate on media objectivity in Fujimori‘s trial resonates with an 


ongoing tension in post-conflict media reporting on the standard for 


objectivity.  Ultimately, while Fujimori indeed had a right to a fair trial that 


included a public hearing with impartial judges, if the media was reporting on 


the evidence brought against him, then it was inevitable that they could appear 


biased.  The evidence was damning.  Indeed, even before the PTRC wrote its 


report condemning Fujimori‘s role in perpetrating human rights abuses, 


national and international organizations issued scathing condemnations.
171


  


Following Fujimori‘s self-coup, the international community openly called 


into question his respect for democracy.
172


  Since then, major press agencies 


have called his presidency ―authoritarian‖ and suggested he had  


―near-dictatorial‖ tendencies.
173


  Furthermore, the Inter-American Court of 


Human rights has implicated Fujimori‘s complicity in the same human rights 


violations that formed the charges against him in his trial—the Barrios Altos 


and La Cantuta massacres.
174


 


D.  Mitigating Sensationalization 


At the same time Fujimori supporters were saying that the media was 


biased against him, they were using the media to create their own distractions 


to the real issues at trial.
175


  In this way, they demonstrated one of the greatest 


challenges for the media in post-conflict settings with regard to 


sensationalization.  As seen in various transitional societies, some individuals 


belonging to one side of a past conflict either strategically or inadvertently 


dramatize conflict-related issues.  This situation can present serious 


difficulties for journalists who strive to adhere to the classic professional 


standard ―as defined by fairness, accuracy, balance, and detached, fact-based 


reporting.‖
176


  By not mediating the unrefined facts in an effort to stay neutral 


and fair, journalists show how ―the very reporting norms that seem most 


desirable actually limit [their] capacity . . . to challenge deceptions and lies 
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when they occur.‖
177


 


For example, in 2002, Slobodan Milosevic, ex-president of the former 


Yugoslavia, was placed on trial in The Hague for alleged war crimes and 


crimes against humanity,
178


 including ethnic cleansing for killing 


approximately 250,000 Kosovar Albanians.  Yet despite such grave charges, 


he was able to captivate Serbian society with accusations that his trial 


signified a political prosecution.
179


  Milosevic was able to ―transform his 


identity as the accused and a prisoner into that of a hero.‖
180


  One Serb 


recounted that his mother had ―hated Milosevic more than anyone else‖ but 


then converted as she watched his trial, ―encourag[ing] him with ‗bravo‘ 


shouts, although she hated him for ten years.‖
181


  It was through the 


transparency of his trial‘s media coverage that Milosevic managed to 


reanimate past conspiracy theories and present himself as a hero.
182


  The fact 


that the media allowed Milosevic to broadcast his allegations, in the end, 


strengthened the support of his followers and kept alive societal divisions in 


Serbia, as seen when tens of thousands of supporters attended Milosevic‘s 


funeral after he died on March 18, 2006, while imprisoned at The Hague.
183


  


Arguably, the media‘s failure to screen some of Milosevic statements, no 


doubt because they were merely reporting ―the facts,‖ potentially delayed 


societal reconciliation. 


Similar to Milosevic, Fujimori also increased his own popularity through 


a calculated use of the media coverage of his trial.  For example, on the first 


day of his human rights trial, the judges asked if he accepted the charges 


brought against him.  Fujimori gave a four-minute speech on how he had 


saved the country from terrorism, culminating in his energetic plea: ―I am 


innocent!‖
184


  This exclamation yielded ample coverage nationally and 


internationally and resulted in the creation of cell phone ringtones and music 


videos using Fujimori‘s proclamation as a theme song.
185


  Fujimori not only 
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played on the resilient belief of a large portion of the population that his  


hardhanded approach to the war on terrorism saved the country, he also 


solidified this collective interpretation of the past.  Importantly, he achieved 


this influence only because the media did not provide a larger context to 


contest his claims.  One rarely sees reference to an important historical fact 


clarified by the PTRC: years of intelligence investigations initiated before 


Fujimori came to power ultimately led to the arrest of terrorist group leaders, 


and consequently the decline in violence.
186


  Thus, the media failed to raise 


awareness that Fujimori‘s hardhanded measures occurred after the terrorist 


threat to the nation had largely ended. 


At the same time, Fujimori and the Fujimoristas used the press during his 


human rights trial to distract the public with trivial matters, and thus drew 


attention away from evidence that might dissuade them from supporting 


Fujimori.  For example, Fujimori and his family frequently complained to the 


local media that abusive prison conditions were responsible for his 


deteriorating health.
187


  When Fujimori was diagnosed with a small outbreak 


of leukoplakia, a type of lesion characterized by white patches, a pro-Fujimori 


newspaper ran the headline Fujimori Has Cancer! Abusive Trial Kills Him 


Slowly on its front page.
188


  Yet, Fujimori was never diagnosed with cancer, 


and the press failed to inform the public that leukoplakia only causes cancer in 


an estimated three percent of those who experience lesions.
189


  Fujimori‘s son, 


Kenji Fujimori, also told members of the press that his father suffered from 


―high arterial hypertension, bronchitis, acute lumbago [lower back pain], 


swelling in the legs, digestive disorders and new worrying symptoms,‖ 


supposedly as a result of his prison conditions.
190


  Yet in reality, the former 


president had daily access to an outdoor patio, could receive visits from 


anyone he approved, had an ample living area, television, and all the reading 


material he requested.
191


  These kinds of public relations maneuvers amount to 


―careful stage setting, scripting, and acting to create convincing images that 


often have little to do with the underlying reality of the situation,‖ essentially 
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―pseudo event[s]‖ that create false truths.
192


 


On one occasion, Peru‘s then-Justice Minister Rosario Fernández was 


moved to publicly scold Fujimori‘s political supporters for their misleading 


statements to the press.  She ordered them to be ―more responsible in their 


declarations [to the press], because they are misinforming the population 


regarding former president Alberto Fujimori‘s legal and personal situation.‖
193


  


Yet, perhaps the responsibility for this misinformation belongs, in part, to 


journalists for failing to either filter any outrageous statements or to provide 


alternative views to counter them and provide the public with a more balanced 


view of the truth.  By merely ―reporting‖ what the Fujimoristas said, local 


journalists exacerbated the drama, and, consequently, the division among 


Peruvians.  Here they once again revealed a paradox of journalism by which 


―the more objective or fair reporters try to be, the more official bias they 


introduce into the news.‖
194


  By not screening out such sensationalization, 


journalists become complicit in distracting audiences from the real issues at 


hand.  They fall prey to this ploy to ―trivialize news content‖ to ―distract[] 


attention from any broad or enduring political significance the event may have 


had.‖
195


  If the information is ―inaccurate, incomplete, misleading, or full of 


outright lies . . . even a rational public can be fooled.‖
196


  Unfortunately, the 


consequences are not just a harmful nuisance because such information can 


mislead the public towards ―favoring policies that harm themselves and their 


neighbors, or policies that violate their deepest values.‖
197


 


In the end, the failure of the Peruvian journalists to mediate the 


Fujimorista‘s sensationalism has meant that the journalists failed to address 


the ongoing public opinion that the alleged crimes were justified.  In October 


2007, a poll revealed that 78% of residents in Peru‘s capital city Lima 


approved of the former president‘s extradition home to face criminal charges 


of corruption and human rights violations.
198


  But in June 2008—six months 


after Fujimori‘s human rights trial began—another survey showed that while 


53% of Peruvians believed Fujimori was guilty of the charges he faced, 


almost 65% said they still approved of his government because they believed 
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he was responsible for eradicating terrorism and ending the internal 


conflict.
199


  In this way, the trial coverage did not contest the idea that human 


rights violations are justified in national security situations.  On the contrary, 


the trial coverage has helped to increase Fujimori‘s image as the country‘s 


savior, and thus increased his popularity.  In fact, the sudden political 


prominence of his daughter Keiko Fujimori, who has been a member of 


Congress since 2006 and during the trial ascended the polls as the favorite 


potential 2011 presidential election candidate,
200


 may be directly linked to the 


Fujimoristas‘ manipulation of the media. 


IV.  BUILDING AN APPROACH TO THE MEDIA IN  


TRANSITIONAL JUSTICE PROCESSES 


The media plays a central role in reconciliation processes that assure 


conflict resolution and prevention. Yet, a transition process does not begin 


with a whole new media system, but rather inherits whatever media 


institutions existed before and inevitably played a role during the period in 


question.  Thus, countries embarking on a transitional justice project must 


also inevitably consider how to address any long-term damage to national 


media institutions and cultures.  As one scholar observed: 


 


In post-conflict contexts where the society was torn asunder 
through words as well as other weapons, almost all stations 
are often affiliated with a highly partisan political party or a 
local power.  Patterns of professional journalistic ethics and 
responsibility are often in decline and, as a result, the level of 
professionalism of local media outlets is often relatively low 
when measured against international standards.  This lack of 
professionalism further undermines any claim of 
independence that these local media outlets claim.


201
 


Certainly, journalists also are products of the conflict that a country has 


experienced.  The fact that journalists are often persecuted, threatened, or 


harmed during conflicts may very well affect their ability to have a neutral 


opinion, report objectively on their oppressors, or mitigate sensationalism 


from certain sectors.
202


  The process of transitional justice, including a truth 


commission and subsequent trials, may even represent a kind of ―victory‖ for 
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them.  In this way, journalists may see this process as vindication of their 


views such that they become unwilling to offer other, opposing views.
203


 


This particular challenge was reported during Liberia‘s transitional justice 


period.  Despite the significant investment of resources in training journalists, 


it was still ―hard to tell when a story‖ on the Liberian truth commission or the 


Charles Taylor trial was ―news or opinion.‖
204


  Similarly, in Cambodia, the 


United Nations Transitional Authority for Cambodia (UNTAC) confronted 


many difficulties when it attempted to rebuild the media institution after the 


Khmer Rouge regime collapsed in 1998.
205


  In particular, it was hard to undo 


the professional culture after years of state-controlled media that since 1975 


had instilled a habit of obedience, prohibited an independent journalist 


association, killed journalists, and generally discouraged a free press guided 


by codes of professional ethics.
206


  With minimal effective redress for libel 


and other civil offenses, local journalists lacked professional restraint and 


newspapers subsidized by powerful individuals would run ―wild headlines 


and unsourced stories—especially in the years of the coalition government 


from 1993 to 1997—[that] contributed to the political tension and 


fractionalisation.‖
207


 


This situation raises the challenging question of whether certain protocols 


or guidelines should be established for the media operating in post-conflict 


settings.  As one advocate of this approach explains, ―[t]here must be a more 


systematic international approach to building or rebuilding the media 


environment in post-conflict societies.  It is no use promising vast sums of 


money for reconstruction and then moving on to . . . a different conflict zone 


six months later.  Building institutions is a long term commitment . . . .‖
208


  


The Institute on War and Peace Reporting has a set of ―six duties‖ for 


journalists covering conflict and peace.
209


  The list outlines that reporters, 
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even in the face of the increased external pressures that come with war, must 


maintain standards such as professional research and balanced coverage.
210


  


But it goes further, highlighting the responsibility of reporters to cover the 


―trauma and the human stories of all the conflict‘s victims,‖ and that true 


balance requires a look at alternatives to war: ―We should report on the efforts 


of those working on peace and reconciliation every bit as much as those who 


exacerbate the conflict.‖
211


  The list of duties ends with a call for journalists to 


consider the impact of their work and the necessity to remain independent 


observers: ―We should always be aware that our reporting will affect the 


conflict and the lives of people in it.  We should be ever vigilant to avoid 


being used by one side or the other in their war efforts and to expose those 


attempts at media manipulation if so found.‖
212


 


Although related to war journalism, the same idea could apply to  


post-conflict settings.  In fact, a whole new genre of peace journalism or 


―conflict sensitive journalism‖
213


 has been developed ―to positively influence 


behavioral responses to conflict and shepherd in a new era of understanding, 


harmony, and security in conflict regions and broken societies across the 


world‖ and to foster tolerance and reconciliation.
214


  Communication scholar 


Bennett introduces the idea that journalists owe democracy a duty of social 


responsibility, guided by certain ―professional norms‖ that he defines as 


―those moral standards, codes of ethics, and guidelines about inserting one‘s 


voice and viewpoint into a story that enable journalists to make personal 


decisions.‖
215


  Along these lines, in Bosnia the Office of the High 


Representative established 


 


an entire framework—an architecture of media law—with 
objective standards and a mechanism to determine whether a 
media violation occurred and the proper sanction for each 
violation.  The reform sought to put into place a new legal 
system with tribunals, enforcement mechanisms, and 
licensing agencies with the result that the media system 
would no longer be ―ethnically based and directly or 
indirectly associated to the main mono-ethnic political 
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parties.‖
216


 
 


Yet, the attempt to create such standards raises the question: ―[H]ow can 


the processes of media restructuring and support take place in a way most 


consistent with international norms of freedom to receive and impart 


information?‖
217


  Indeed, the right to information that lays the foundation for 


freedom of the press arises out of international human rights law.
218


  The 


United Nations Interim Administration Mission in Kosovo (UNMIK) Media 


Regulatory Commission provoked international controversy because its ―plan 


to regulate the Kosovar press‖ appeared ―tantamount to censorship.‖
219


  Yet, 


the fact that journalists have been convicted of war crimes and crimes against 


humanity for their role in provoking political violence and assisting in 


repressive regimes
220


 raises the question of whether there should be stricter 


standards for the media.  Thus, a balance must be struck. 


In attempting to develop more systematic approaches to media reform, 


there may very well be more than one approach to prescribing media policies 


in post-conflict environments because the ―[s]pecific historic distinctions and 


peacekeeping needs will be of paramount importance indicating priorities.‖
221


  


Certainly, 


 


the previous regime type has a determinative influence both 


on the paths open for a transition country and on the tasks 


that need to be addressed in order to reach democratic 


consolidation.  It is therefore reasonable to assume that the 


tasks and paths open for the establishment of free and 


independent media could also be highly dependent upon the 


previous regime of a country in transition.
222


 


 


The landscape of preexisting media structures and those to come will 


hopefully inform what approach must be taken to post-conflict recovery 
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schemes. 


Based on the overwhelming evidence of the media‘s unavoidable impact 


in conflict and post-conflict settings, we are convinced that the media can be 


turned into a real agent in bringing about sustainable peace.  However, for the 


media to really attain this potential, more specialized studies must be 


conducted to determine how to best implement in practice this theoretical 


approach.  To date, reports on support given to media reform still find that 


studies on media impact have been more focused on freedom and pluralism 


than on accountability, which has ―more or less been on the backburner.‖
223


  


But the slant of a journalist, even if unintentional, can be just as damaging as 


a dictator‘s fabrication; both can serve to mislead and ultimately form public 


opinion based on misinformation.  Here, that idea that the pen may be 


mightier than the sword fits quite literally into the context of journalism and 


war and post-conflict situations.  For that reason, we call on journalists and 


academics alike to further explore the particularities of the media‘s influence 


on conflict issues and its untapped potential to mend societal ruptures. 
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Clashing Human Rights Priorities: How the United 
States and Muslim Countries Selectively Use 
Provisions of International Human Rights Law  
 
Ann Elizabeth Mayer 
 
 
 
Introduction and overview 
 
 
The United States and various Muslim countries rank among 
the states that have treated human rights as if they could 
be ranked in a hierarchical order, with certain rights 
being prioritized and others being downgraded as if they 
were less urgent or could be ignored altogether.  The 
practice of ranking human rights in terms of importance has 
been deprecated as being at odds with the logic of the UN 
human rights system.1 Moreover, the 1993 Vienna Declaration 
and Programme of Action reaffirmed that in the UN system of 
human rights all human rights matter and are mutually 
reinforcing, proclaiming that "all human rights are 
universal, indivisible, interdependent and interrelated."2 
  
The United States and Muslim countries have a shared 
history of awkward relationships with the UN human rights 
system. Among other things, in addition to picking and 
choosing among human rights -- as if many could be 
discounted, both sides act as if certain fundamental 
domestic traditions and policies are entitled to override 
international human rights law.  Their common practice of 
treating aspects of their domestic laws as sacrosanct and 
immutable has stood in the way of their adjusting to the 
more exigent and comprehensive standards of international 


                                           
1 See the criticisms in Theodor Meron, “On a Hierarchy of 
International Human Rights,” American Journal of 
International Law, vol. 80 (1986), 1-23. 
2 Vienna Declaration and Programme of Action  
http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/A.CONF
.157.23.En?OpenDocument 
 







human rights law, provoking criticisms from its supporters. 
The critics are both external and internal. A chorus of 
voices within the countries involved is presently calling 
for more consistent approaches to human rights and more 
consistent application of the international standards. 
Thus, the fact that governments only selectively apply 
human rights does not necessarily correlate with popular 
sentiments about what rights matter.  
 
This paper will sketch how the United States and various 
Muslim countries emphasize certain human rights at the 
expense of others and also how different their priorities 
are, their clashing priorities being of a sort that is 
likely to aggravate current political tensions created by 
the US invasion and occupation of Iraq.  The emphasis will 
be on the policies of the administration of President 
George W. Bush. “Muslim countries” will be used as a term 
of convenience. The discussion will concern dominant trends 
and the stances typical of Middle Eastern governments.  It 
needs to be stressed that no claim is being made that all 
Muslim countries follow identical policies or that all 
Muslims think alike about rights. 
 
As a preface to the discussion of the disparities in the 
human rights policies of the United States and Muslim 
countries, it is essential to recall the differences 
between the three distinct generations of human rights that 
are embraced in the UN system.  
 
The ideas of the 18th-century European Enlightenment 
influenced the UN formulations of civil and political 
rights, the so-called negative or first generation rights 
that place limits on actions of governments. In that era 
European theorists posited that, whether as individuals or 
as groups, people needed protection from interference with 
their freedom to exercise choices and that they required 
guarantees against governmental coercion and arbitrary 
violence.  
 
A recent study has showed how, in contrast to other centers 
of Enlightenment thought like Britain and France, the 
United States has continued to remain oriented toward 18th-
century perspectives.3 The United States is still disposed 
to favor the limited spectrum of civil and political rights 


                                           
3 See Gertrude Himmelfarb, The Roads to Modernity (New York: 
Knopf, 2004). 







set forth in the constitutional amendments in its 1791 Bill 
of Rights. It is no coincidence that the First Amendment, 
traditionally accorded special solicitude by US judges, 
protects freedom of speech and prohibits the establishment 
of religion, typical Enlightenment concerns. 
 
The most influential models for the UN statements of 
economic and social rights, the so-called positive or 
second generation rights, which require states to provide 
for people’s basic needs, came from European socialist 
thought of the 19th-century. In contrast, some of the third 
generation of human rights, elaborated in the latter half 
of the 20th-century, reflect the concerns of developing 
countries. 
 
The 1948 Universal Declaration of Human Rights (UDHR) 
comprises both first and second generation rights, treating 
these as if they were equally vital. The UDHR also includes 
a principle that could be seen as the germ of the 
subsequently developed third generation rights in its 
Article 28 provision that “Everyone is entitled to a social 
and international order in which the rights and freedoms 
set forth in this Declaration can be fully realized.”  
 
The votes in 1948 in favor of the UDHR by the United States 
and the small number of Muslim countries that were already 
UN members in 1948 did not reveal the ambivalence and 
cleavages that would subsequently emerge. Many states seem 
to have thought it advisable to give rhetorical backing to 
the full spectrum of rights in the UDHR -- without ever 
planning to adjust their domestic laws and policies 
accordingly. For example, despite its vote for the UDHR, 
the United States never accepted the theory of second 
generation rights; Muslim countries tended to accept the 
theory that there were second generation rights without 
having the commitment or resources to ensure that their 
standards were realized.  
 
Over the last decades, the United States has often found 
itself in the company of Muslim countries in failing to 
adjust to evolving international human rights, including 
ones in the civil and political rights category. For 
example, one of the central ideas of the UDHR is the 
equality of all human beings, a principle that was 
generally honored in the breach rather than in the 
observance in 1948. Despite endorsing the UDHR, many 
countries continued discriminating against women, against 







racial and religious groups, against disfavored ethnicities 
and indigenous peoples, and/or against the colonized 
peoples whom they ruled. The United States and Muslim 
countries were among the UN members that showed by their 
subsequent conduct that they were not committed to take 
prompt steps to upgrade their laws to ensure that that the 
right to equality would become effective.  
 
In the late 20th-century after the formerly colonized 
countries of Africa and Asia gained their independence and 
joined the UN, they were able to make their influence felt 
in discussions of human rights and to register their views 
about the injustices and deficiencies of the world order. 
The result was the elaboration of third generation or 
solidarity rights. Some of these rights are in the 
collective interest of the human race, but others are more 
properly seen as being in the collective interest of people 
living in the developing world. They include the right to 
self-determination, which has dimensions that mean that it 
is also related to civil and political rights.4  
 
Not surprisingly, the right of self-determination was not 
set forth in the UDHR, since it was composed before the 
overthrow of European colonial rule in the following 
decades gave African and Asian countries their majority 
voice in the UN, enabling them to ensure that international 
human rights law reflected their specific interests. 
Showing the priority accorded to the right of self-
determination, it is stipulated in the very first article 
of the 1966 International Covenant on Civil and Political 
Rights(ICCPR). The striking disparity between the 1948 UDHR 
and the 1996 ICCPR illustrated how the very different 
historical experiences of Western colonizers and the 
peoples whom they colonized affected their respective human 
rights priorities.  
 
In recent decades third generation rights, highly valued by 
people in the Muslim world, have found little support in 
the United States, either from the government or for the 
population at large.  Indeed, in part due to US actions 
that have backed Israel and impeded Palestinians’ national 
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to sovereignty over natural resources, to participate in 
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liberation struggle, it has become widely viewed as a 
country antipathetical to the right of self-determination, 
which will seem ironic to many who recall history. Showing 
how policies on rights are contingent on the politics of 
the moment, in the immediate aftermath of the First World 
War at the Versailles Conference, the United States under 
the leadership of Woodrow Wilson once acted as the champion 
of the right of self-determination of “peoples.”  The Bush 
Administration, effectively dismissing the relevance of its 
positions on the Israel-Palestine conflict, professes to be 
carrying out a similarly idealistic mission, one of 
spreading freedom, via its invasion and occupation of Iraq, 
which are portrayed by the United States as aiming to bring 
democracy and human rights to the Middle East. However, 
this intervention is overwhelmingly perceived in Muslim 
countries as a neo-Imperialist venture at odds with the 
rights that they most cherish.  
 
As will be indicated in the following essay, these 
conflicting priorities in the human rights domain have 
political implications at a juncture when United States has 
been assuming an interventionist role that leads it to be 
called neo-Imperialist t the same time that it pursues a 
strategy of reshaping the Middle East according to its 
distinctively narrow human rights criteria.     
 
 
 
 
US resistance to adjusting to international human rights 
law  
 
The mistaken impression that the United States is a strong 
backer of international human rights law has been 
encouraged because it has often vigorously promoted human 
rights overseas as part of its foreign policy and because 
it has also linked trade privileges to human rights 
performance.  In addition, the US State Department 
publishes annually very detailed reviews of the human 
rights performance of countries around the world.5  The 
contrast between US chastisements of other countries for 
failing to adhere to human rights and the US resistance to 
incorporating international standards in its domestic 


                                           
    5 See U.S. Department of State, Country Reports on Human Rights, 
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system is remarkable.  The United States has a long history 
of resistance to international human rights law, often for 
distinctive reasons but also sometimes on grounds that have 
echoes in the rationalizations used by Muslim countries for 
their non-acceptance of certain principles.  
 
The United States has continued to be reluctant to make 
binding commitments to uphold international human rights 
law even where mainstream civil and political rights are 
concerned.  It ratifies relatively few human rights 
conventions, and, when it does ratify, it does so only 
subject to qualifications that render ratification 
ineffective. US ratifications are accompanied by packages 
of reservations, understandings and declarations (RUDs) 
that nullify any commitments to abide by treaty provisions.6  
The US RUDs to human rights conventions have been described 
as being "designed to ensure that these treaties would have 
virtually no domestic legal effect in enhancing human 
rights."7  The US RUDs, it is claimed, have been 
“methodically limiting the scope of ratification to 
existing US practice, rendering acceptance a largely 
hollow, falsely symbolic act.”8 That is, US RUDs insulate 
the US legal system from the impact of international human 
rights conventions. Among others, the reasons prompting the 
United States to enter RUDs include, in Louis Henkin's 
summary, that it "will not undertake any treaty obligation 
that it will not be able to carry out because it is 
inconsistent with the United States Constitution" and that 
U.S. adherence to any human rights treaty should not 
require changes in existing U.S. laws, policies, or 


                                           
    6 For example, the legal scholar Cherif Bassiouni has 
highlighted the plethora of reservations that the United States 
has placed on the three major human rights treaties that it has 
belatedly ratified, the Genocide Convention, the Convention 
Against Torture, and the ICCPR, burdening them with nine 
reservations, fifteen understandings, seven declarations, and two 
provisos. See M.Cherif Bassiouni, “Reflections on the Ratification 
of the International Covenant on Civil and Political Rights by the 
United States Senate,” Depaul Law Review, vol. 42 (1993), 1176-77. 
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Human Rights Law in the United States,” in Human Rights: An Agenda 
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eds. (Washington, DC: American Society of International Law, 
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practices, even where these fall below international 
standards.9   
 
Not surprisingly, the United States has not adjusted to the 
expansion of human rights over the last few decades, an 
expansion that has resulted in many new principles being 
set forth in a series of UN declarations and treaties.10 New 
frontiers have been regularly opened as human rights 
principles keep expanding. One tendency has been to break 
down the original “human” category into more specific 
subcategories, such as women, children, the disabled, or 
indigenous peoples, on the theory that certain groups 
require protections geared to their specific situations.  
The United States stands out by virtue of its failure to 
ratify either the Women’s Convention or the Convention on 
the Rights of the Child. Currently, a particularly intense 
controversy rages at the UN over whether international law 
needs to expand to treat homosexuals as a new category 
requiring special protections, using ideas developed in 
various national systems and especially in Europe.11   
 
The creation of the new subcategories is seen by 
conservatives as threatening an established patriarchal 
order, challenging religious doctrines, and unsettling 
traditional rules on sexual morality. Under President 
George W. Bush US positions have been influenced by the 
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The Evolution of International Human Rights: Visions Seen 
(Philadelphia: University of Pennsylvania, 1998). See also Human 
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views of religious conservatives determined to uphold 
traditional patriarchal institutions and restraints on 
sexuality. Religious conservatives in the United States, a 
rare OECD country where religiosity remains high and where 
religious groups constitute a politically potent force, 
have collaborated with their counterparts in Muslim 
countries in combating expanded human rights concepts that 
clash with their views on morality.12 Since President George 
W. Bush assumed the presidency, the US Government has 
espoused the positions of what is known domestically as the 
Religious Right, meaning that in UN forums US delegates 
often take the same line opposing human rights as do 
representatives from Muslim countries.13 Thus, as 
conservative Muslim countries have stood against the 
expansion of human rights concepts to encompass 
homosexuals, they are finding allies among US Christian 
groups and the Bush Administration, which are also opposed 
to such expansion of human rights.14 For a Western democracy 
like the United States to be allied not with fellow Western 
democracies but with conservative Muslim countries on some 
contentious rights issues is one sign of how backward-
looking US positions on rights sometimes are.  
 
There are many factors behind the US failure to keep 
abreast of international human rights law, but the 
conviction that the US Constitution – meaning the 
Constitution as interpreted by the Federal Courts -- must 
be upheld as the definitive statement of rights is one of 
them.  Even when the US Constitutional standards are 
clearly less protective of human rights than international 
human rights law is, they are treated as definitive, 


                                           
12  These developments are discussed in Ann Elizabeth Mayer, “The 
Internationalization of Religiously Based Resistance to 
International Human Rights Law,” to be published in Global 
Justice and the Bulwarks of Localism: Human Rights in Context, 
edited by Christopher Eisgruber and Andras Sajo. 
 
13 See e.g., Steve Benen, “Strange bedfellows: conservative 
Christians and the Bush administration are aggressively pushing a 
controversial 'pro-family' agenda on the international stage--and 
they're teaming up with Islamic theocracies to do it,” Church & 
State, September 1, 2002, available in Lexis, News and Business 
Library. 
14 See e.g., Colum Lunch, “Islamic Bloc, Christian Right Team Up 
to Lobby UN,” The Washington Post, June 17, 2002, A10. 







meaning that the Constitution is conceived of as a ceiling 
on rights.15 
 
It may seem odd that a contemporary democracy would treat 
its constitution in this way, as a barrier to human rights.  
After all, the constitutions of contemporary democracies 
tend to treat provisions protecting human rights as one of 
their essential ingredients, as being so central that they 
are often placed at the beginning of their constitutions.  
However, the US Constitution, by now the oldest 
constitution anywhere that is still in force, was a product 
of a much earlier era.  
  
If seen in its original eighteenth century context, the 
Constitution and the subsequently drafted Bill of Rights 
seem an important milestone in advancing democracy and 
protecting rights.  However, when viewed in relation to the 
constitutional accomplishments of other nations during the 
last decades of the 20th-century, the archaic features of 
the Constitution spring to the fore. For example, it 
contains references to the slave trade and to the slave 
populations of the south,16 an admonition to the Federal 
Government not to confer titles of nobility,17 and a 
prohibition of laws working "corruption of the blood."18 It 
                                           
    15 For example, the US reservation entered to Article 6(5) of 
the ICCPR indicated that the United States would only recognize 
constitutional constraints on the death penalty – as opposed to 
the ICCPR rule banning the imposition of the death penalty for 
crimes committed by persons below eighteen years of age.  The 
Eighth Amendment bans on “cruel and unusual punishments,” which 
as heretofore interpreted, does not preclude imposing the death 
penalty on juveniles. In a widely-criticized reservation to 
Article 6(5), the United States advised: 
 
The United States reserves the right, subject to its 
Constitutional constrains [sic], to impose capital punishment on 
any person (other than a pregnant woman) duly convicted under 
existing or future laws permitting the imposition of capital 
punishment, including such punishment for crimes committed by 
persons below eighteen years of age. 
 


    16 See art I, ss 2, cl. 3, art. I ss 9, cl. 1; art. IV, ss 2, 
cl.3; art. V. 


    17 See art. I, ss 9, cl. 8. 


    18 See art. III, ss 2, cl. 2. 







did not originally provide protections for any rights; only 
after clamor for including rights provisions ensued did the 
short list of rights adumbrated in the 1791 Bill of Rights 
become added to the 1791 original text. (Of course, various 
other amendments protective of rights like the important 
Fourteenth Amendment were added later.) 
 
The deficiencies of the Constitution in the domain of human 
rights have troubled US progressives. Scholarly specialists 
in international law, who are exposed to modern rights 
concepts, are more likely than other Americans to notice 
the gap that has opened up between US Constitutional 
interpretations and US domestic law on one side and 
contemporary international human rights law on the other.19  
The late international law expert Richard B. Lillich 
observed that "to the extent that the Constitution embraced 
slavery and countenanced the denial of women's rights, it 
actually was anti-human rights in content."20 Having studied 
both US constitutional rights and their international 
counterparts, Lillich maintained: 
 
While contemporary observers of the United States 
constitutional system praise its concern with individual 
human rights, it should be recalled that the Constitution 
itself does not begin to address such concerns in what one 
today would consider an acceptable manner.21   
 
Commenting on US attitudes towards international human 
rights law, a generally sympathetic British observer noted 
in 1988 how the United States remained “sadly isolated" 
from the direct impact of the rapidly developing corpus of 


                                           
19  The problems that the United States has with human rights 
correlate with the problems that it has had under the Bush 
Administration with accepting international law more generally. 
See e.g., the discussion in Harold Hongju Koh, “On American 
Exceptionalism,” 55 Stanford Law Review vol. 55 (2003), 1479-
1527. (Koh is the new dean of the Yale Law School.)   
    20 Richard B. Lillich, “The United States Constitution and 
International Human Rights Law,” Harvard Human Rights Journal, 
vol. 3 (1990), 54. 


    21 Ibid. In this he is endorsing comments by Louis Henkin, 
“Rights: American and Human,” Columbia Law Review, vol. 79 (1979), 
405-425. 







international human rights law.22  He expected that, absent 
improvements in the 1990s, the US Constitution would be 
found deficient "as a charter of ordered liberty, suitable 
to the needs and values of the citizens of the United 
States in the twenty-first century."23  The 1990s have come 
and gone without the Constitution being reconceived as a 
vehicle for incorporating principles of international human 
rights law in the US system.24 
 
Where US rights protections have advanced beyond what 18th-
century levels, this can be traced more to Americans’ 
responses to specific domestic challenges than to responses 
to international human rights law.25  Thus, for example, the 
acceptance of civil rights for non-white citizens in the 
1960s came not because of the US vote for the 1948 UDHR or 
because of UN instruments but as a result of the unsettling 
domestic impact of World War II on race relations and the 
dynamics of the domestic civil rights movement.   
 
Occasionally, portents of change have surfaced. In his 1944 
State of the Union message, President Franklin Roosevelt, 
perceiving the deficiencies of the Bill of Rights, called 
for updating and expanding the original text to provide for 
social and economic rights.26  With his untimely death, 
prospects for undertaking a reform of this historic 
magnitude dwindled.  However, the currently acute health 
care crisis is encouraging Americans to question why they 
cannot have constitutional guarantees of access to 
essential health care, a development that may revive 
demands for reconsidering the past rejection of second 
generation rights. Recently, a leading constitutional law 


                                           
    22  See Anthony Lester, “The Overseas Trade in the American Bill 
of Rights,” Columbia Law Review, vol. 88 (1988), 539. 


    23 Ibid., 560-61. 


24 For a comparison of international human rights law and rights 
provisions in the US Constitution see Joseph Wronka, Human Rights 
and Social Policy in the 21st Century (Latham: University Press of 
America, 1998), 135-57. 
25 See Richard A. Primus, The American Language of Rights (New 
York: Cambridge University Press, 1999). 
    26 90-I Cong. Rec. 55, 57 (1944). 







scholar has argued that Roosevelt’s proposal for an 
expanded bill of rights must again be taken up.27 
 
It will not be easy to persuade people that the US Bill of 
Rights must be amended, as the 1982 defeat of the proposed 
Equal Rights Amendment to the Constitution showed, a defeat 
that left the Constitution bereft of any guarantee of 
equality in rights. To understand why US attitudes are so 
conservative, one needs to bear in mind that the US 
Constitution possesses a different status from that of 
other constitutions. The legal scholar Thomas Grey has 
observed that the US Constitution is not simply a 
"hierarchically superior statute" -- unlike state 
constitutions, which people tend to perceive in this manner 
-- but "a sacred symbol, the most potent emblem (along with 
the flag) of the nation itself."28      
 
An original version on sheets of parchment is carefully 
preserved and impressively displayed in the temple-like 
National Archives building in Washington.  As if on 
religious pilgrimages, Americans from around the country 
come to gaze at the Constitution, the Bill of Rights, and 
the Declaration of Independence.  They enter the archives 
via huge doors in the columned south façade to encounter a 
high-ceilinged, dimly-lit display chamber reminiscent of 
the interior of a Greek temple, where one might expect to 
encounter a statue of the goddess Artemis. There they stand 
silently in line, awaiting their opportunity to gaze at 
faded script. The fact that at night the display cases sink 
down underground into reinforced vaults -- so that the 
documents can survive even if the surrounding capital city 
of Washington is obliterated by a nuclear attack -- 
indicates how the documents are treasured. Given the 
attention that is paid to preserving the documents, one 
could argue that the Constitution is treated more like a 
holy relic, such as the Shroud of Turin, than like a 
secular document laying out a scheme of government.  
Americans deem this normal.  However, this kind of 


                                           
27 See e.g., Cass R. Sunstein, The Second Bill of Rights: FDR’s 
Unfinished Revolution and Why We Need It More Than Ever (New 
York: Basic Books, 2004). 
 
    28 Thomas C. Grey, “The Constitution as Scripture,” Stanford Law 
Review, vol. 37(1984), 3. 







constitution-worship is unusual.29 Citizens of other 
countries do not make pilgrimages to venerate their 
constitutions; they normally consult them the way they 
would any other legal text. 
 
The iconoclastic public intellectual Daniel Lazare has been 
one of the rare writers who regularly and vigorously 
attacks the stultifying impact that clinging to an 18th- 
century constitution has had. He has emphasized how 
peculiar it is to treat the basic law of a country as if it 
were a magical object or a product of divine revelation.30 
Its having the character of a sacred object could go some 
way toward explaining why the US Constitution has survived 
so long with its archaic features intact. After all, it is 
in the nature of a sacred law to be difficult to change, 
because change is not easily reconciled with sacred status.  
 
Of course, this is not the only way of viewing matters. 
From the perspective of Americans who see the Constitution 
as a document intended to lay down the foundations of 
democratic freedoms and not one designed to preclude 
advances in rights, it is not the Constitution by itself 
that is the obstacle to incorporating international human 
rights law, but a mindset that conceives of the 
Constitution as a limitation on rights.  For example, 
President John Kennedy, a supporter of human rights, went 
so far as to assert that US law (perhaps meaning the spirit 
of US law) was already in conformity with international 
human rights law, so that ratifying human rights 
conventions could entail no conflicts with the US 
Constitution.31  US human rights NGOs, lawyers and law 
professors, religious and civil rights organizations, and 
other groups have sought to promote the acceptance of 


                                           
    29 Bernstein is among the scholars who have remarked on this 
pattern.  See Richard Bernstein with Jerome Agel, Amending 
America. If We Love the Constitution So Much, Why Do we Keep 
Trying to Change It? (New York: Times Books, 1993), 3-4. Grey 
points out that other nations do not treat their constitutions 
this way. Grey, “The Constitution,” 17. 


 
30 See Daniel Lazare, The Frozen Republic: How the Constitution is 
Paralyzing Democracy (New York: Harcourt Brace & Company, 2001). 
    31 See Malvina Halberstam and Elizabeth F. Defeis, Women’s Legal 
Rights: International Covenants an Alternative to ERA? (Dobbs 
Ferry, NY: Transnational Publishers, 1987), 173. 







international human rights and to achieve ratification of 
the international human rights conventions, disagreeing 
with those who conceive of the US Constitution as a barrier 
in the way of US citizens enjoying the protections accorded 
by international human rights law.  
 
Notwithstanding the ingrained resistance to change, there 
are fresh signs that the yawning gap between US law and 
international human rights law has been troubling liberal 
members of the Supreme Court. In some controversial recent 
cases and in public statements the more liberal Justices 
have called for courts to take into account evolving 
international human rights concepts, as well as the rights 
standards in force in other Western democracies.  Recent 
rulings show how some Justices can reconceptualize the 
Constitution as a vehicle for protecting rights according 
to modern standards.  In the decision in Atkins v. Virginia 
536 US 304 (2002), the Supreme Court looked at foreign 
decisions and international law in deciding that executing 
persons with mental retardation was unconstitutional.  In 
the decision in Lawrence v. Texas 539 US 558 (2003), ruling 
that a Texas law criminalizing consensual sodomy between 
adults was unconstitutional, the Supreme Court relied 
heavily on European jurisprudence protecting the right of 
adult homosexuals to engage in consensual sex acts.  This 
expansion of the Supreme Court’s frame of reference, 
applauded by advocates of updating US rights concepts, has 
provoked condemnations on the part of conservatives, who 
want US courts to refer exclusively to domestic standards.  
The arguments on both sides of this controversy have been 
catalogued in a set of articles recently published in the 
American Journal of International Law.32   
 
The prospect that the US Supreme Court in interpreting 
Consitutional rights provisions might in future be guided 
by jurisprudence from other countries and/or by 
international human rights standards has provoked hostile 
reactions in Congress.  This led to efforts in November 
2003 to discourage the Supreme Court from referring to the 
jurisprudence of other countries or to international law 
via the introduction of the so-called “Constitutional 
Preservation Resolution,” which aims to reinforce US 
isolation and keep external human rights developments from 


                                           
32 See the articles collected in “Agora: The United States 
Constitution and International Law,” The American Journal of 
International Law, vol. 98 (2004), 42-108. 







infiltrating the US legal system.  The name of this 
resolution is significant in that it embodies the common US 
perspective that “foreign” or “international” rights 
principles must be treated like dangerous viruses from 
which the Constitution should be shielded. The text reads 
as follows: 
 
RESOLUTION  
 
Expressing the sense of the House of Representatives that 
the Supreme Court should base its decisions on the 
Constitution and the Laws of the United States, and not on 
the law of any foreign country or any international law or 
agreement not made under the authority of the United 
States.  


Whereas article VI, clause 2 of the Constitution provides 
in part that the `Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the Authority 
of the United States, shall be the supreme Law of the 
Land';  


Whereas article VI, clause 3 of the Constitution provides 
in part that `The Senators and Representatives before 
mentioned, and the Members of the several State 
Legislatures, and all executive and judicial Officers, both 
of the United States and of the several States, shall be 
bound by Oath or Affirmation, to support this 
Constitution';  


Whereas the role of the Supreme Court is to interpret laws 
based on the Constitution;  


Whereas the Supreme Court has cited world opinions and laws 
in two recently decided cases, Atkins v. Virginia and 
Lawrence v. Texas; and  


Whereas the laws of foreign countries, and international 
laws and agreements not made under the authority of the 
United States, have no legal standing under the United 
States legal system: Now, therefore, be it Resolved,  


SECTION 1. SHORT TITLE. 


This Resolution may be cited as the `Constitutional 
Preservation Resolution'. 







SEC. 2. SENSE OF THE HOUSE OF REPRESENTATIVES. 
It is the sense of the House of Representatives that, 
pursuant to article VI of the Constitution, the 
Supreme Court should base its decisions on the 
Constitution and the Laws of the United States, and 
not on the law of any foreign country or any 
international law or agreement not made under the 
authority of the United States.33 


 
Thus, one sees that the United States has a deeply 
conflictual relationship with the international human 
rights system. One the one hand, it wields human rights as 
a tool of its foreign policy and preaches the universality 
of human rights, and on the other, it refuses to 
incorporate international human rights law in its own 
domestic system, preferring to stand by its constitutional 
standards, which retain 18th-century characteristics. It is 
a sign of the insularity and parochialism that typically 
shape Americans' vision of rights issues that only a 
minority seems to be either interested in or perturbed by 
the relative weakness of the rights provisions in the US 
Constitution vis-à-vis those set forth in the laws of other 
Western democracies and international human rights law.  
 
At the same time, in the face of a deeply-ingrained 
conservativism that disinclines most Americans to adjust to 
international human rights law, there are indications that 
the status quo may be challenged. At least some Americans 
seem motivated to try to overturn the US habit of treating 
past interpretations of US Constitutional principles as 
definitive, with the corollary that progress elsewhere in 
amplifying rights cannot be deemed relevant.   
 
Given this background, if the United States were a small 
country and not the world’s preeminent military and 
economic power, the ambivalent US positions on human rights 
would not be taken seriously. However, because the United 
States is both so powerful and so assertive, its positions 
on human rights, no matter how inconsistent or problematic 
they may seem, have to be recognized as ones that are 
politically significant.   
 
 


                                           
33 See the Constitutional Preservation Resolution at  
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Challenges to human rights in the name of upholding Islam 
 
Like the United States, Muslim countries have long 
neglected to adjust their actual laws and policies to 
conform to international human rights law. Notwithstanding 
their unwillingness to undertake needed reforms, 
governments of Muslim countries often gave lip service to 
human rights ideals. However, their deficiencies in the 
area of civil and political rights have been manifest.  In 
many cases they have refused to ratify human rights 
conventions or, like the United States, have resorted to 
ratifying subject to reservations that diluted or canceled 
their commitments to convention principles. However, more 
recently, they have changed tactics, organizing themselves 
-- and also arranging alliances with non-Muslim countries 
in Asia -- in order to launch a collaborative challenge to 
the binding force of international human rights law.  This 
challenge has been based on the concern, which critics 
would claim is only a pretextual concern, for upholding 
traditions associated with fidelity to Islamic law. 
  
Notwithstanding the fact that at the outset the UDHR was 
not identified with a particular culture or a particular 
religious view, a mounting chorus of objections that are 
purportedly grounded in specific cultures and specific 
religions has recently been raised to it, as well as to 
other UN human rights documents. Especially since the mid-
1980s, charges have been put forward to the effect that 
international human rights law is imbued with values that 
are essentially Western and that are incompatible with non-
Western traditions.  Various governments have asserted that 
concerns such as respect for “Asian values” or the Islamic 
tradition require distinctive approaches to human rights, 
challenging the ideal of human rights universality that was 
central to the original UN system. Paradoxically, those 
making these charges often identify international human 
rights law with US culture, which is hardly warranted in 
the light of the US estrangement from international human 
rights law.   
 
An interesting aspect of these challenges accusing the UN 
system of Western bias is that they have been largely 
directed against the civil and political rights that, if 
protected, would entail serious restraints on governments 
and place curbs on their oppressive and exploitative 







practices.  In contrast, these same governments purport to 
agree – at least at the theoretical level -- with economic 
and social rights, without acknowledging that these are 
components of the UN system that could likewise be 
characterized as byproducts of European influences. Of 
course, rhetorical or abstract endorsements of the 
proposition that people deserve the basic necessities of 
life do not threaten to jeopardize the hold of undemocratic 
elites on the reins of power.   
 
Taking the position that Muslims must have their own 
separate version of human rights, the Organization of the 
Islamic Conference (OIC) issued its 1990 Cairo Declaration 
on Human Rights in Islam, which reflected policies hostile 
to civil and political rights and which was promoted by 
governments in countries like Iran and Saudi Arabia. 
Resembling the US pattern of treating the US Constitution 
and US domestic law as if it were sacred and should 
therefore override international human rights law, the 
assumption pervading the Cairo Declaration is that the need 
to respect Islamic law must trump all competing concerns 
and that all rights are to be subordinated to requirements 
of Islamic law. Only where Islam allows human rights, can 
they be accepted. That is, just as the US Constitution is 
positioned by foes of international human rights law to 
filter out “alien” rights concepts, so Islamic law is 
deployed to filter out rights that are labeled “Western” or 
“secular.”  
 
Since in practice there is no independent institution 
designed to uphold Islamic law, a scheme like the one in 
the Cairo Declarations entails references to Islamic law as 
interpreted and applied by regimes -- largely undemocratic 
regimes -- in individual countries. The declaration places 
absolutely no restraints on the degree to which governments 
can utilize the various national versions of Islamic law to 
restrict or deny rights, and its provisions seriously 
dilute and sometimes eliminate the civil and political 
rights protected under international law.34  Among the 


                                           
34 For a critical dissection of the treatment of rights in the 
Cairo Declaration, see Ann Elizabeth Mayer, Islam and Human 
Rights: Tradition and Politics 4th ed. (Boulder: Westview, 2007)  
31-33, 62-63, 71,93, 102-105, 138-140, 163-164, 189-190,201, 217-
223. For a favorable evaluation of the Cairo Declaration and 
other efforts to craft distinctive Islamic human rights standards 
to govern Muslims, see generally Mashood A. Baderin, 







significant features of the Cairo Declaration is its 
failure to afford any protection whatsoever for freedom of 
religion, one sign of how the governments behind this OIC 
project were from sharing US priorities. 
 
In addition to the OIC effort, a number of Muslim countries 
– not coincidentally, ones with deplorable human rights 
records -- have made individual appeals to Islamic 
particularism in efforts to justify non-compliance with 
international human rights law and to discredit critiques 
of their human rights records.35  In other publications I 
have analyzed these claims and have pointed out that 
treating Islam as if it by itself dictated the non-
compliance with human rights is problematic.36  
 
These attempts to destabilize the international consensus 
supporting human rights have been deplored by human rights 
activists and NGOs from around the globe, whose shared 
belief in universality creates a bridge linking human 
rights activists in Muslim countries with their 
counterparts in other regions. The ideas of Iranian Nobel 
Laureate Shirin Ebadi, an attorney who is a vigorous 
supporter of international human rights law, exemplify the 
positions that human rights activists within Muslim 
countries typically espouse. Like Americans supportive of 
international human rights law who dispute the idea that 
respect for the Constitution entails rejecting UN 
standards, Ebadi scoffs at the proposition that fidelity to 
Islamic values stands in the way of endorsing international 
human rights law. In a published interview she observed: 
                                                                                                                              
International Human Rights and Islamic Law (Oxford: Oxford 
University Press, 2004). 
35 See generally Ann Elizabeth Mayer, “Universal versus Islamic 
Human Rights: A Clash of Cultures or a Clash with a Construct?” 
Michigan Journal of International Law, vol. 15 (1994), 307-404. 
 
36 For example, I have argued that “Islamic” reservations to the 
Woman’s Convention deserve critical examination, see Ann 
Elizabeth Mayer, “Religious Reservations to the Convention on the 
Elimination of All Forms of Discrimination Against Women: What Do 
They Really Mean?” in Courtney Howland, ed. Religious 
Fundamentalisms and the Human Rights of Women (New York: St. 
Martin’s Press, 1999), 105-127, and “Internationalization of the 
Conversation on Women’s Rights: Arab Governments Face the CEDAW 
Committee” in Islamic Law and the Challenge of Modernity, Yvonne 
Haddad and Barbara Freyer Stowasser, eds.(New York: Altamira 
Press, 2004), 133-60. 
 







 
The idea of cultural relativism is nothing but an excuse to 
violate human rights. Human rights is the fruit of various 
civilizations. I know of no civilization that tolerates or 
justifies violence, terrorism, or injustice. There is no 
civilization that justifies the killing of innocent people. 
Those who are invoking cultural relativism are really using 
that as an excuse for violating human rights and to put a 
cultural mask on the face of what they're doing. They argue 
that cultural relativism prevents us from implementing 
human rights. This is nothing but an excuse. Human rights 
is a universal standard. It is a component of every 
religion and every civilization.37 
 
Ebadi’s great popularity in Iran shows that she is not 
alone in thinking this way; that there are many “Islams” 
with differing implications for whether human rights can be 
accepted in Muslim countries needs to be kept in mind. The 
fact that Muslim governments insist that Islam is the 
reason why they fail to upgrade their laws to meet 
international standards cannot be said to represent the 
general consensus among Muslims.  Instead, their insistence 
should be viewed as an expression of a facet of human 
rights politics.  
 
 
 
 
Human rights policies as factors in the relationship 
between the United States and Muslim countries  
 
The United States has publicly denounced the deficiencies 
of many countries in the Muslim Middle East in the domain 
of civil and political rights -- albeit in a manner that 
has struck observers as being both opportunistic and highly 
selective.  Countries deemed particularly valuable allies 
like Pakistan, Saudi Arabia, and Tunisia have often been 
treated gingerly, whereas countries like Iran, Libya, 
Sudan, and Syria, which have had hostile relations with the 
United States, have often been blasted with harsh 
condemnations. Since the United States has posed as the 
great champion of human rights on the international scene, 
it is natural that Muslims should in turn subject the US 
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policies on rights to critical scrutiny, and that, upon 
noticing US shortcomings and double standards, they should 
raise these in challenging US qualifications to speak on 
human rights issues or to criticize others for human rights 
deficiencies.    
 
Many US foreign policy initiatives since the presidency of 
Jimmy Carter have been directed at promoting a short menu 
of civil and political rights overseas, concerns for 
religious freedom and the rights of religious minorities 
ranking particularly high among these.38  An example of a 
recent initiative would be the establishment in 1997 of the 
US Office of International Religious Freedom, which has the 
mission of promoting religious freedom as a central 
objective of US foreign policy.39  As the Bush 
Administration opted to cater to the concerns of US 
Christians worried about discriminatory treatment of 
Christian minorities overseas and eager to remove 
impediments to their plans to evangelize in Muslim 
countries, the Office assumed a prominent role. The office 
in 2003 proclaimed that: 
 
A core American value and a cornerstone of democracy, 
religious freedom is a central tenet of United States 
foreign policy.  As President Bush has repeatedly affirmed, 
religious freedom is a key component of U.S. efforts to 
ensure security, protect stability, and promote liberty.40  
 
As it happens, the right to freedom of religion is one 
typically honored in the breach rather than in the 


                                           
38 Thus, for example, the 1974 Jackson-Vanik Amendment to the 
Trade Reform Act barred extending trade privileges to “non-market 
economy” countries that violated human rights by impeding 
emigration. Its primary concern was using US trade restrictions 
to pressure the Soviet Union to allow Jews to emigrate freely to 
the West or Israel, but it also opened the door to members of 
various Christian denominations to emigrate to the West to escape 
religiously-based discrimination and persecution.   
 
39 Information on this office, which monitors religious 
persecution and discrimination and recommends policies, can be 
found at http://www.state.gov/g/drl/irf/  
 
40 See International Religious Freedom Report Released by the 
Bureau of Democracy, Human Rights and Labor 2003. Executive 
Summary http://www.state.gov/g/drl/rls/irf/2003/27185.htm 
 







observance in Muslim countries, setting up a direct 
conflict between a human right that is especially esteemed 
in the US tradition and the situations in Muslim countries, 
where sharply circumscribed religious freedom is the norm. 
Governments of Muslim countries often promote an official 
version of Islam as part of the state ideology, treating 
religious dissent as dangerous and even treasonous. This is 
true both in a self-professed Islamic state like Iran, 
where the constitution in article 12 expressly endorses 
Twelver Shi`ism as the official religion, and in countries 
like Turkey that may be classified as “secular” but where 
in practice one version of Islam is sponsored, an Islam 
that dovetails with state policies. Depending on whether or 
not they accept the version of Islam promoted by the 
government or adhere to a disfavored version of the 
religion, Muslims often face religious persecution and 
discrimination; indeed, dissenting Muslims may suffer 
harsher discrimination than do members of non-Muslim 
minority communities living in the same Muslim countries. 
However, discriminatory treatment of non-Muslims is also 
common.41 Nonetheless, because of suspicions of US motives, 
few people in Muslim countries welcome US pressures on 
their governments to open up their systems to accommodate 
US ideas of religious freedom.    
 
The US determination to dissuade Middle Eastern countries 
from persisting in courses of conduct at odds with US 
priorities in the area of freedom of religion is so 
powerful that in 2004 the United States even broke with its 
longstanding practice of tacitly condoning Saudi Arabia’s 
human rights abuses. So important is Saudi Arabia to US 
strategic interests that the United States has mostly 
turned a blind eye to its egregious human rights 
violations, which include upholding a regime of gender 
apartheid, brutal repression of dissent, routine recourse 
to cruel and inhuman punishments and torture, and savage 
exploitation and abuse of legions of migrant workers.  The 
United States has continued to downplay most of Saudi 
Arabia’s deplorable human rights record, but the Bush 
administration ran out of patience where Saudi denials of 
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religious freedoms were concerned. In September 2004 the 
United States publicly castigated Saudi Arabia in the 
Department of State's Sixth Annual Report on International 
Religious Freedom, listing it as one of the “Countries of 
Particular Concern,” meaning that the kingdom had been 
classified as one of the governments “that engage in or 
tolerate gross infringements of religious freedom.” 
Announcing the Sixth Annual Report on September 15, 2004, 
and showing how attitudes dating from the 18th-century 
continue to shape the perspectives of US officials, 
Secretary of State Colin Powell proclaimed: 


America's commitment to religious liberty is older than our 
nation itself. The men and women who journeyed to this new 
world believed that one's conscience was sacred ground upon 
which government cannot tread. 


Those courageous settlers cherished religious freedom as 
one of many inalienable rights inherent in human nature 
itself, one of those rights that formed the moral 
foundation of all just political orders. 


As President Bush has said, religious liberty is the first 
freedom of the human soul. America stands for that freedom 
in our own country, and we speak for that freedom 
throughout the world. 


With the release of today's report, we reaffirm the 
universal spirit of our nation's founding. We reaffirm that 
government exists to protect human rights, not to restrict 
them; and we stand in solidarity with people everywhere who 
wish to worship without coercion.42 


 


Speaking on the same occasion Ambassador-at-Large for 
International Religious Freedom John Hanford exhibited a 
similar mindset when he celebrated the priority attached to 
religious freedom: 


The impulse to protect and champion this right is born of 
our nation's history, which has inspired in us an 
appreciation for peace, tolerance and compassion as 
cornerstones of religious freedom. And it is strengthened 
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by the priority that many Americans continue to place on 
the importance of religious faith in their own lives. . . 


As a hallmark of our nation's history, religious freedom is 
also a blessing that we seek to encourage in other parts of 
the world. "Almighty God hath created the mind free," 
declared Thomas Jefferson, in introducing the landmark 
Virginia Act for Establishing Religious Freedom. And he 
continued: "The rights hereby asserted are the natural 
rights of mankind."43 
 
To persons who imagine that today’s world is the same as 
the one contemplated by Thomas Jefferson in the 18th-
century, it may seem that efforts to ensure greater respect 
for religious freedom should be classified as part of an 
idealistic mission of promoting human rights. However, in 
the eyes of the typical denizen of today’s Muslim 
countries, when the United States attempts to intervene in 
the domestic affairs of a Muslim country, it is not doing 
so out of disinterested commitment to advancing human 
rights. Instead, the tendency is to assume that the United 
States acts on the basis of cynical calculations about how 
to use human rights to achieve its own foreign policy 
goals, goals that include hegemonic domination of the 
Middle East and its oil resources. Today the United States 
is widely viewed by Muslims as a neo-Imperialist power, a 
view that US interventions in the last years have only 
encouraged.44 The Middle East expert Rashid Khalidi has 
suggested that by occupying Iraq, the United States 
effectively assumed the role formerly played by European 
colonial powers in a region where memories of past colonial 
occupations remain fresh.45  
 
In this context, US support for religious freedom in Muslim 
countries courts an angry reaction because of the history 
of European colonialism, during which colonial rulers 
opened the door to Christian missionaries’ efforts to lure 
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Muslims away from their faith at the same time that they 
sought to exploit religious divisions to consolidate their 
hegemony, with favor being shown to religious minorities 
and to non-Muslims. US pressures on issues of religious 
freedom, which may include freedom for Christian missionary 
activities and enhanced protections for non-Muslim 
minorities, are readily associated with policies once 
pursued by former colonial rulers and are seen as efforts 
to divide and weaken Muslim societies.   
 
In Muslim countries, bitter memories of European rule mean 
that a very different right typically strikes people as 
being of overwhelming importance -- the right of self-
determination.  There is widespread congruence between 
public opinion and governmental stances regarding the high 
priority to be accorded to this right.  The great store 
that people in Muslim countries place by the right of self-
determination correlates closely with Muslims’ 
preoccupation with Palestinians’ failure after decades of 
struggle to establish an independent Palestine.46  
Exploiting this preoccupation with the Palestinians’ 
plight, governments in Muslim countries have often 
encouraged people to focus on Palestinians’ long-thwarted 
national liberation struggle as way to quell and deflect 
popular demands for expanded rights and freedoms on the 
domestic scene. US positions on the Palestinian issue and 
the Bush Administration’s particular closeness to the 
government of Ariel Sharon convey the message that the 
United States is indifferent, if not hostile, to the 
principle of self-determination.  
 
A variety of recent statements evince Muslims’ continuing 
preoccupation with the right of self-determination and the 
priority that it is accorded. Documents from the Arab 
world, whether emanating from human rights activists or 
from officialdom, emphasize this right.  An illustration 
can be found in the 1997 Arab Charter on Human Rights 
composed by the Council of the League of Arab States, which 
affirms in its very first section, Part I, Article 1(a) 
that: 
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All peoples have the right of self-determination and 
control over their natural wealth and resources and, 
accordingly, have the right to freely determine the form of 
their political structure and to freely pursue their 
economic, social and cultural development.47 


 
Reflecting civil society perspectives, the 1999 Casablanca 
Declaration, which was adopted by the First International 
Conference of the Arab Human Rights Movement, treated self-
determination as a priority right.  It called for “the due 
respect of human rights -- most notably the right to self-
determination,” and proclaimed:  


The Conference declares its full support for the right of 
the Palestinian people to self-determination and to 
establish their independent state on their occupied 
national soil . . . The rights of the Palestinian people 
are the proper standard to measure the consistency of 
international positions towards a just peace and human 
rights. The Arab human rights movement will apply this 
standard in its relations with the different international 
organizations and actors.48  


Islamic sources may also be read to confirm the right to 
self-determination, even though Islam was not traditionally 
interpreted as stipulating a right to national self-
determination.49 Thus, the OIC Cairo Declaration of Human 
Rights in Islam, purporting to set forth human rights as 
mandated by Islam, provides in Article 11 (b):  
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Colonialism of all types being one of the most evil forms 
of enslavement is totally prohibited.  Peoples suffering 
from colonialism have the full right to freedom and 
selfdetermination [sic]. It is the duty of all States and 
peoples to support the struggle of colonized peoples for 
the liquidation of all forms of [sic] and occupation. 50   
 
At the same time that they are concerned to resist neo-
Imperialism, people in Muslim countries are growing more 
impatient with restraints on their freedoms and with 
governmental rationalizations for oppression. Conditions in 
Muslim countries have taught their inhabitants the value of 
civil and political rights. Today people generally aspire 
to have democratized political systems where they can hold 
governments accountable. Enduring corrupt and arbitrary 
courts and brutal criminal justice systems, people hunger 
for the rule of law and demand safeguards for the rights of 
the criminal accused. Suffering under regimes where rulers 
roughly repress dissent and crush independent associations, 
people demand the right to express critical opinions and to 
set up independent associations and political parties. Many 
women chafe under the discriminatory treatment that they 
endure and aspire to greater freedoms and expanded 
opportunities, which government policies may deny them. 
Believers, whether Muslim or non-Muslim, may feel oppressed 
by governmental efforts to monopolize religion and to 
penalize those who do not defer to the state-approved 
orthodoxy.  Thus, the prospect of obtaining real guarantees 
for civil and political rights does have potent appeal at 
the popular level.  
 
As a result, notwithstanding the strong support for 
Palestinians’ rights, some in the Arab world question 
whether the focus on this issue – a focus often encouraged 
by governments -- has been used to distract people from the 
need for reforms to remedy the major rights deficits within 
their own societies. Signaling a growing disposition to 
challenge the preoccupation with self-determination at the 
expense of campaigns for expanding human rights in Arab 
countries, participants in a June 2004 conference of over 
one hundred Arab intellectuals and politicians issued the 
Doha Declaration for Democracy and Reforms. Among the 
statements in the declaration was a challenge to the 
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prioritization of the Palestinian issue at the expense of 
attending to the broader cause of democratic reform: 
 
Hiding behind the necessity to resolve the Palestinian 
question before implementing political reform is 
obstructive and unacceptable. Historical experience has 
proven beyond a doubt that liberation movements throughout 
the world and democratic reform movements which grant 
people their freedom of expression are the best way to 
liberate the land and the nation. Autocratic regimes are 
unable or unwilling to deal seriously with outside threats 
and hegemonic designs. There is ample evidence that these 
same regimes sometimes are ready to surrender their 
sovereignty to ensure their own survival.51 
 
These and other signs of unrest with the status quo -- like 
the recent spurt of campaigns in Saudi Arabia calling for 
democratization -- could signal the beginning of an era of 
struggle on the part of citizens of Muslim countries for 
broadening the human rights agenda and ending the long-
prevailing deficits in the area of civil and political 
human rights.  
 
Far from appealing to the restive populations in Muslim 
countries, US criticisms of shortcomings in the area of 
civil and political rights may be treated dismissively as 
flimsy rationales for US interference in Muslim countries. 
Perceptions of US indifference to the Palestinian cause 
mean, as noted, that Muslims tend to react negatively to  
the US habit of lecturing Muslim countries on human rights. 
Thus, for example, the 1999 Casablanca Declaration affirms: 


The importance of drawing the attention to the grave 
consequences of using the principles of human rights for 
the realization of specific foreign policy objectives of 
some countries. [The declaration] affirms that the Arab 
world is still suffering from the opportunistic, political 
and propagandist use of human rights by some major powers 
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as evidenced by the double-standards employed by such 
powers, most notably the United States of America.52 


The US invasion and occupation of Iraq, an intervention 
advertised as one designed to advance the human rights of 
the Iraqi people, is a case in point.53 Far from winning 
popular support, the US actions and policies in Iraq have 
deeply alienated many Arabs and Muslims – even ones who 
shed no tears for the overthrow of Saddam’s dictatorship. 
Condemnation of the invasion of Iraq and subsequent human 
rights abuses have been added to the existing grievances 
over US policies affecting Palestinians. As US occupation 
forces struggle to quell the mounting insurgency, the 
growing toll of civilian casualties, commonly attributed to 
the US devaluation of Iraqi lives, further alienates Muslim 
opinion. The photographs of members of the US military 
grossly abusing Iraqi detainees in the Abu Ghraib prison 
have further discredited the United States and prompted 
scornful reactions to official US claims that the 
occupation has ended the kinds of human rights violations 
once perpetrated by Saddam Hussein’s regime. Although the 
Bush administration seeks to dismiss incidents like the Abu 
Ghraib scandal as minor aberrations, Muslims tend to see 
things differently. The pattern of human rights abuses is 
widely attributed to the policies of the Bush 
administration, which has in many ways manifested its 
disregard for international law, including the Geneva 
Conventions and prohibitions against torture.   


Recent public opinion surveys done in a variety of Arab 
countries have indicated pervasive condemnations of US 
Middle East policy.54  In a related development, in June 
2004 US invitations to Arab leaders to attend a Sea Island 
conference to discuss US plans for spreading democracy in 
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the Arab world led to embarrassment when it turned out that 
intense anger over US lecturing on human rights and general 
condemnation of the US occupation of Iraq meant that few 
Arab countries would attend.55   
 
Suspiciousness of Western motives can now hamstring well-
intentioned projects for humanitarian relief.  Thus, the 
level of popular anger over the US invasion and occupation 
of Iraq has been a factor in Arab governments’ resistance 
to Western calls for international intervention to deal 
with the massive humanitarian crisis in Darfur.56 Despite 
widespread expressions of concern for the victims of the 
Darfur atrocities, the United States is unable to muster a 
coalition to intervene. Perhaps one million people will be 
exposed to starvation and death as a result. By repeatedly 
raising the profile of human rights issues while at the 
same time following policies that are perceived as inimical 
to the rights and interests of people in Muslim countries,  
the United States has become so mistrusted that leaders of 
Muslim countries are reluctant to cooperate with it, even 
where abstaining from intervention risks occasioning a 
massive loss of life on the part of innocent Muslim 
civilians. 
 
 
 
Conclusion 
 
As this brief sketch has indicated, the United States and 
Muslim countries are in many ways similar in their habits 
of clinging to traditions in their domestic legal systems 
and resisting upgrading their laws to meet international 
human rights standards. At the governmental level, both US 
and Muslim countries have philosophies that posit that 
international human rights law is not necessarily binding, 
meaning that it can be trumped by domestic laws. One might 
expect that their policies of only selectively embracing 
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human rights would lead them to become allies.  Indeed, 
some areas where traditional morality and the family are 
involved, they have taken similar positions and have even 
collaborated, as in their current resistance to expanding 
international human rights law to protect homosexuals.  
 
However, in terms of the priorities that they accord to 
particular human rights, their perspectives have clashed 
sharply in some areas. The United States still relies 
heavily on 18th-century priorities to determine which rights 
really matter. Acting as if its distinctive human rights 
agenda should be accepted by other countries, the United 
States has aggressively promoted human rights overseas, 
using rights in a highly politicized manner. The US 
emphasis on religious freedom suggests that it imagines 
that as it campaigns to reshape the Middle East, religious 
freedom is the central problem afflicting contemporary 
Middle Eastern societies, which is far from what the 
typical assessment within these societies would be. 
 
In Muslim countries, in contrast, the sense of what 
priority is due various human rights has evolved in 
relation to recent political history, resulting in a 
particularly strong emphasis being placed on the right of 
self-determination, a third generation right. Muslims 
charge that this right, along with the corollary principle 
of respect for national sovereignty, has been wrongly 
disregarded and even trampled on by the United States in 
the course of carrying out its Middle East strategy. The 
result is that the United States is seen as the foe of the 
human rights that count most. 
 
Because the United States is such a dominant force on the 
international scene and because it is pursuing 
interventionist strategies in the Middle East, what could 
be academic disputes about differing human rights 
priorities have been transformed into actual political 
collisions. The United States in its invasion and 
occupation of Iraq has shown insensitivity to the reality 
that its intervention reminds Muslims of former European 
Imperialist predations. With striking obliviousness to how 
hollow its claims to be committed to advancing human rights 
and freedoms will sound to Muslim ears, the United States 
has continued to portray its intervention as necessary to 
carry out a human rights mission. As the world’s only 
superpower, the United States enjoys the ability to exert 
strong pressures on other countries to get them to defer to 







its priorities – but not the ability to forestall 
resentment and a hostile backlash when its claims to be 
concerned with human rights strike observers as 
meretricious. 
 
The people of the United States are currently deprived of 
many of the protections afforded under international human 
rights law due to the US insistence on upholding traditions 
that impede adjustments to that law. To date the US failure 
to embrace the idea that all human rights matter has 
primarily had harmful effects in the domestic sphere. 
However, it seems that now that it has embarked on an 
ambitious project to remake the Middle East according to 
its own vision, the United States may be exacerbating 
tensions in an already volatile region by pressing its 
distinctive and limited human rights priorities in Muslim 
societies where human rights priorities are assessed very 
differently and where resentments of US double standards on 
human rights issues have been magnified by recent events.   
 








Sarah E. Mendelson


Dusk or Dawn for the
Human Rights Movement?


About a month before the 60th anniversary of the Universal


Declaration of Human Rights (UDHR), the United States elected its first


African-American president, Barack Obama. This historic event, a fitting


milestone, brings to life that declaration, which human rights activists and


legal scholars regard as the sacred text.1 Obama’s election fulfills a dream of


the U.S. civil rights movement, a struggle that relied as much on the UDHR


as on the courage of the men and women who for decades fought to make the


United States a ‘‘more perfect union.’’2 For human rights defenders around the


world, its significance cannot be overstated.


Despite this singular achievement, the mood in the secular temple of


human rights these days is generally somber and introspective. Obama’s


election comes after eight years of declining U.S. leadership in human rights


and international law. In nearly two dozen interviews conducted from


September to November 2008 with activists, scholars, and critics of the


human rights movement, several contended that the UDHR in 2008 would


never have been adopted by 48 states as it was in 1948. Many lamented its


still-aspirational quality and the continued marginality of human rights. As


one member of the movement put it, ‘‘[W]e are in a period of constriction.’’3


Another human rights leader stated simply, ‘‘[W]hat Martin Luther King Jr.


called the human rights revolution has, like all revolutions, met its


counterrevolution.’’4


In the late 1980s and through the 1990s, it seemed more than plausible that


‘‘the age of human rights [was] upon us.’’5 Activists could point to ‘‘the collapse
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of military dictatorships in Latin American


and East Asian societies . . . We had the end


of apartheid in South Africa and, of course,


the fall of the Berlin Wall and the collapse


of communism . . . We thought we were


winning.’’6 In policy journals, pundits


wrote about a ‘‘power shift,’’ where


nongovernmental organizations (NGOs)


increasingly set agendas and challenged


state action.7 In academia, scholarship touted the ‘‘power of human rights.’’8


Today, terror, torture, and a backlash against human rights and democracy


have replaced triumph. Rightly or wrongly, many of those interviewed define


this recent bleak period by the relative ease with which the prohibition against


torture was abandoned�not by dictators in the far corners of the earth, but by


policymakers in the U.S. capital. Some human rights leaders are critical not


only of the U.S. government but of the movement itself, arguing it was slow to


react to the impact of the September 11, 2001 attacks and U.S.


counterterrorism policies. They argue that their colleagues were skeptical or


disbelieved that what had been built (the presumed consensus that torture was


taboo) could be swept away with such stunning ease and rapidity. It was even


suggested that some may have felt that the U.S. government’s measures, without


knowing what exactly, were necessary for national security. Moreover, U.S.


policies are by no means the only serious human rights challenge currently. The


departures from international law seem to have been enabled by other states.


Evidence suggests that some European states played a role in such U.S. abuses as


facilitating the extraordinary rendition of terrorist suspects from justice.9


Meanwhile, the long-term prospects for human rights beyond Europe and the


United States are dim as younger generations in China and Russia find


authoritarian rule appealing.10


Now, human rights mandarins argue that ‘‘we need a new strategy.’’11 Drawing


on interviews with several leaders in the movement as well as with critics and


scholars, the sixtieth anniversary of the UDHR is an opportune time to reflect on


the movement’s achievements, obstacles, and challenges. What would it take to


move human rights from the margins to the mainstream? Although a


comprehensive answer and strategy is beyond the scope of this article, below I


assess the policy landscape, particularly in the Euro-Atlantic context, and suggest


implications for the Obama administration and the nongovernmental


community in an effort to provoke debate more widely.


Some suggest the


human rights


revolution has met its


counter-revolution.


THE WASHINGTON QUARTERLY j APRIL 2009104


Sarah E. Mendelson







Achievements


The setbacks of the last several years must be put in historical context. For


centuries, no human rights process, body of human rights law, or norms existed.


Certainly, there were precursors in the nineteenth and twentieth century, such as


the abolition movement, the suffrage movement, and early developments in


international humanitarian law. Yet, in the last 60 years, human rights have been


institutionalized through the development of conventions and treaties, many of


which are only 30 years old, unique in world history.12 The first of those


documents is the UDHR, composed by a group that famously included Eleanor


Roosevelt as well as lawyers from around the globe. It is regarded as the most


important document because it codified the application of human rights as


universal. It applies to all human beings: good ones and bad ones, black ones and


white ones, minors and adults, Muslims and Jews, Christians and pagans. Several


scholars and activists noted that the most important word in the UDHR is


universal, not human rights. Absent universality, we face ‘‘the possibility of


arbitrary [application]. . . . [T]he state [would then] decide who has rights and


who doesn’t.’’13


Most claim that the greatest achievements of the human rights movement


are the legal instruments that have evolved from the UDHR in a relatively


short period of time. Fionnuala Nı́ Aoláin, an expert on transitional justice,


finds ‘‘extraordinary . . . the massive shift in norms structures and who is the


subject of international law.’’14 Another European human rights lawyer points


to the development of a ‘‘standard that you have to justify violating. It is the


thing that should be.’’15 Others point to the ‘‘architecture and grammar of


human rights now . . . firmly embedded in international relations’’ where even


the most notorious state deems it necessary to polish their human rights


record.16 Larry Cox, executive director of Amnesty International USA, thinks


that ‘‘governments in fact clearly had no idea what they were unleashing when


they issued the declaration. . . . [T]he major achievement [has been] to make


human rights something that no government can simply ignore [and] has to


address.’’17


The sixtieth anniversary went largely unnoticed by most policymakers and


the general public, but human rights lawyers make a convincing case that the


UDHR is a living document. They point to the ‘‘establishment of an increasing


number of international judicial bodies that enforce human rights.’’18 These


include regional courts for Europe (the European Court of Human Rights and


the European Union’s European Court of Justice) as well as the Inter-American


Court of Human Rights, the African Court on Human and Peoples’ Rights,


and regional African bodies, as well as the International Criminal Court


(ICC) and various international and regional tribunals.19 Others point to the
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institutionalization of an international justice


system. Human Rights Watch (HRW) executive


director Ken Roth notes that it is ‘‘still limited


and rudimentary, but you can bring to justice


those who committed crimes. If you killed judges


before, you had impunity. But today, dictators


have a hard time targeting judges in the Hague.’’


Roth and others claim this system is a deterrent:


‘‘Warlords of Eastern Congo are nervous. [Se-
cretary of Defense Donald] Rumsfeld doesn’t


travel. [Vice President Dick] Cheney won’t.’’20


The UDHR has become, according to Nı́ Aoláin, the ‘‘standard reference


point for courts [in many parts of the world] in understanding rights.’’21 A human


rights lawyer notes that, ‘‘in the best case, it is a guide to action; in a middle case,


it is a foreign policy tool; and in the worst case, it is empty rhetoric.’’22


Institutionalization exists to the extent that states must at least make a show of


complying. One activist argues that


the fact that the [European] court is listened to; that governments engage with it


seriously, and for the most part, with a few exceptions, seek to implement its


judgments; that individual members of the public from across the Council of Europe


can petition the court after they have exhausted domestic remedies and have some


meaningful chance if it’s a well-rounded case of having the court find in their favor


and their government acting upon that judgment . . . that’s an extremely important


practical manifestation of the extent to which human rights culture is firmly


embedded in Europe.23


Over time, the need to be compliant with human rights standards has affected


how U.S. law and U.S. democracy has evolved, despite resistance to the notion


that international law has domestic bearing.24 The Truman administration, in


filing its amicus brief concerning Brown v. Board of Education, made the


then-extraordinary appeal to the Supreme Court that racial segregation was


undermining U.S. foreign policy: ‘‘During the past six years, the damage to our


foreign relations attributable to this source has become progressively greater.’’


The brief notes that ‘‘Soviet spokesmen regularly exploit this situation in


propaganda against the United States, both within the United Nations and


through radio broadcasts and the press, which reaches all corners of the world.’’25


We hear echoes of that dynamic today in the statements of eminent Americans


concerning the negative impact of events surrounding Abu Ghraib and


Guantánamo and the decline of U.S. soft power.26


A movement to pressure states to be compliant has also famously emerged out


of the thicket of laws and conventions. ‘‘The best news,’’ argues Aryeh Neier,


Transitional


justice is one of the


most important


branches of the


movement.
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former head of HRW and the current president of the Open Society Institute, ‘‘is


the formation of a global nongovernmental human rights movement. And . . .


the [UDHR] is ultimately the international agreement that legitimizes the


formation of such a movement.’’27 HRW’s history is illustrative of the


movement.28 Formed as Helsinki Watch, several years after the Helsinki


accords were signed in 1975, it initially had a narrow focus: whether or not


the Soviet Union and other signatories were complying with new international


human rights obligations.29 Thirty years later, HRW addresses nearly all aspects


of human rights abuse and has offices all over the world including Brussels,


Johannesburg, Moscow, New York, and Tokyo.


Just as HRW and Amnesty International have emerged as distinct brands, this


movement has evolved from having a general focus to enumerating the rights of


specific communities including women, children, the disabled, and minorities of


all types. In other legal realms, it has gone from ‘‘prying open the prison doors’’


and looking at the violation of rights one at a time, with a focus on reporting,


naming, and shaming, to a focus on rights’ violations by states during armed


conflict.30 The emergent field of transitional justice is one of the most recent


and potentially important branches of the movement.31 How states and societies


account for, reconcile with, ignore, or rewrite violent episodes of their nation’s


history, such as slavery in the United States, Stalinist terror in Russia,


or the Pinochet years in Chile, is not only a critical human rights issue but a


powerful yet often overlooked driver of political and social development. When


those histories and episodes are contested by different communities or countries,


it can lead to war, as it did for example in the Balkans in the 1990s.


Setbacks


Despite the achievements, the UDHR’s 60th anniversary was overshadowed by


considerable setbacks. These included perhaps most famously the erosion


by the United States of torture norms, but also the subsequent enabling of


authoritarian regimes, including a hypersovereign approach to state power, and a


growing ambivalence in many parts of the world concerning the concept of


universality, the bedrock of the UDHR.


The Role of the United States


The emergence in the United States of what some critics have termed a ‘‘torture


culture’’ came relatively rapidly after the terrorist attacks of September 11.


Journalists and scholars have detailed the immediate causes of U.S. policies


relating to extraordinary rendition, detention without charge, and unlawful


interrogation.32 What these policies are symptomatic of, however, is disputed:


Was this deviation mainly about interpretations of executive power, particularly


during war, or something broader? From a policy and public opinion perspective,
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were the norms against torture soft to begin with?33 What happens next is also


unclear: will the Obama or some future administration conduct a nonpartisan


general accounting of the policies through an investigative commission or,


perhaps least likely, seek prosecution of officials?34 What happens to the policies


if there is another terrorist attack?


If one views the latest period as mainly the consequence of power


unbridled�those subscribing to ‘‘the unitary executive’’ theory of presidential


power coming in to office�it then follows that less repair and less introspection


is needed.35 The change in administration will address this problem. Several


activists, however, believe that the last eight years revealed something else,


namely ‘‘how incredibly fragile the consensus [on human rights] was, even


around the most basic things like torture.’’36 Cox believes ‘‘the human rights


movement . . . overestimated the degree to which people understood and were


committed to human rights.’’ He also blames a failure in strategy: ‘‘Part of the


way the human rights community dealt with the terrorist issue was to reinforce


the idea that all human rights [amounted to] was protecting people who carried


out acts of terror, and that didn’t help us either.’’ For Cox, the fact that the


American public did not demonstrate shock and horror and demand change in


the 2004 general election was a failure. ‘‘We’ve been engaged in serious


self-criticism, not of others but of ourselves, and we are trying to figure out what


it is about human rights that caused it to not be rooted enough in people that


they weren’t outraged.’’37


Perhaps the U.S. legal culture also played a role. For much of the twentieth


century, the United States was a generator of human rights law. Yet, legal culture


has also evolved in a strikingly parochial direction, in great contrast with the


role the United States plays globally and the extensively networked world in


which we live. U.S. policymakers and the public increasingly embrace ‘‘legal


isolationism,’’ characterized by a lack of understanding of international law and


little demand for compliance. U.S. law schools have tended not to give


international law pride of place. References to international law are rare and


even ‘‘controversial’’ when used in oral arguments before the Supreme Court.38


Equally problematic, policymakers in the United States and in many parts of


Europe often fail to recognize or are unconvinced that human rights abuses have


serious security implications.39 Human rights compliance has often been viewed


as a luxury. In much of the Euro-Atlantic community, the debate about proper


policies in the aftermath of terrorist attacks has been framed as an alleged


trade-off between freedom and security. To challenge this debate, one activist


argues that ‘‘we need . . . to confront in the human rights movement this notion


of human rights and security as a sort of zero-sum game, in which one can have


one or the other and more of one necessarily means less of the other.’’40
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Authoritarian Resurgence


Activists in many parts of the world claim


that whatever happens in the United States


has disproportionate, negative or positive,


consequences for human rights defenders


around the world. Former chief justice of


South Africa Arthur Chaskalson, reporting as


part of the Eminent Jurists Panel conducting


hearings in recent years on the legal and


human rights implications of counterterrorist


policies in 39 countries for the Geneva-based International Commission of


Jurists, states that the world is ‘‘losing respect for human rights’’ and links this


decline directly to the actions of the Bush administration.41 The erosion of


human rights norms and laws seems to have enabled the negative political


trajectory of several Eurasian states. U.S. authorities lost much, if not all,


leverage concerning, for example, civilian disappearances and dysfunctional


counterterrorism policies in Russia’s North Caucasus and Uzbekistan’s Fergana


Valley or changing internationally recognized borders by force in Georgia.


Others point to the impact on China and Zimbabwe drawing negative lessons


from U.S. behavior.42


As a consequence, human rights defenders have become increasingly isolated


while authoritarians have become empowered. Human rights expert Dorothy


Thomas laments that ‘‘when you have the most powerful country in the world


communicating to other countries that it’s okay to abuse one of the most


fundamental human rights norms known to humankind [freedom from torture]


and, at the same time, sending a message to the supporters of human rights that


that country no longer will provide them with support, you are creating a


situation of potential grave abuse, where the people best able to fight that abuse


are in a state of extreme despair and discouragement.’’43 In other words, human


rights abuse by major powers has had a destabilizing effect more generally in the


international system.


As U.S. leadership has declined, evidence suggests that China and Russia


have been increasingly able to set the table concerning the rule of law,


advancing a conception of hypersovereignty that challenges decades of


international law. The trend in the UN Security Council is for China and


Russia to block international responses to evidence of gross human rights


violations, as in Burma, Darfur, and Zimbabwe.44 Moreover, human rights


organizations claim these governments have supplied Sudan with arms and


dual-use technologies that were diverted to Darfur despite the arms embargo in


place since 2004.45 There are additional spillover effects: the European


Council on Foreign Relations recently reported that 10 years ago ‘‘EU


There is a growing


ambivalence in many


parts of the world to the


concept of universality.
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positions on human rights in the [UN] General Assembly got over 70 percent


support�the figure now hovers near 50 percent. China and Russia get 75


percent backing.’’46


If UN voting patterns reflect ambivalence concerning human rights, this


sentiment manifests in other ways. Many point to weak or nonexistent


leadership from key member states. In the words of one activist in Geneva,


‘‘[N]o one is occupying the playground.’’47 Several found the new UN Human


Rights Council, formed without U.S. input and meant to replace the


dysfunctional Commission on Human Rights, not yet living up to its


promise.48 Many activists favor the system of Special Rapporteurs, issuing


appeals or conducting fact-finding missions on issues such as the use of torture by


states or human trafficking; but with a chronic lack of funding, these men and


women are essentially a corps of volunteers without any power base.


Meanwhile, groups of states band together and reject human rights for


cultural, religious, or political reasons.49 A senior EU diplomat describes how


diplomats frequently invoke ‘‘‘our level of development . . . our historical


background . . . cultural, religious, [or] ethnic background.’ . . . Any excuse to


say, ‘This doesn’t apply to us because we’re a little bit different.’ Universality�
we’re losing it . . . step by step . . . and you see it all across the board, across the


mechanisms, all the fora. We see it in our human rights dialogues every day.’’50


This same diplomat argues that underlying the problem is the fact that ‘‘you do


not see a lot of countries or a lot of politicians, and fewer statesmen and


women . . . willing to bring up the one topic that no country wants to talk about,


and that’s their own human rights record.’’51 Off the record, one human rights


activist confessed that he worries ‘‘that we may be moving toward a situation


where people start to argue that we can have human rights without universality,


that we can still preserve the essential elements of human rights while denying


them to some, which undermines the whole basis’’ of the UDHR. He points to


the pressures that states and societies come under from terrorist attacks that


make this situation acute. The need for greater security is articulated at the


expense of the rights of others.52


The Obama Human Rights Agenda?


Almost immediately after Obama’s election, the administrations of Abraham


Lincoln and Franklin D. Roosevelt were held up as models by the then-
president-elect himself and others. Without overstating the case, the role that


the Obama administration can play in once again adhering to the international


human rights regime may be more important to progress in institutionalizing


human rights than those two previous presidencies. In short, the expectations


could not be higher. At a minimum, observers are looking for the placement of
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key individuals who will champion human


rights or, alternatively, those in key positions


to uphold human rights. A leading U.S. legal


scholar argues that the United States ‘‘has


been the balance wheel of the system for 60


years, but has not been for the last seven years.


If the U.S. is not the balance wheel, there is


no balance wheel.’’ In order to regain that


role, he says a ‘‘cadre’’ of senior leaders must


be appointed by Obama.53


Were such a dream team created, it would need to coordinate policies across


several agencies to implement the Obama human rights agenda, beginning with


closing Guantánamo and prohibiting detention without charge and torture.54 It


should also produce an action plan that articulates how the focus on human


rights advances U.S. national interests ‘‘for key bilateral relationships.’’55 The


president might task and empower senior decisionmakers to focus on human


rights in a way not yet seen in U.S. foreign policy, not merely or mainly relying


on the use of force to end abuse but, more comprehensively, rejoining the


relevant conventions and advancing the United States as the necessary partner


for providing justice in new areas.


The Obama administration has the potential to create a decisive human


rights legacy through a number of policy initiatives, such as developing an


international witness protection regime. Currently, the role of prosecution as a


deterrent to human rights abuse is critical, but no robust witness protection


regime exists. The team might work toward a new U.S.—EU joint statement or


protocol on human rights as it relates to counterterrorism, as well as articulate a


shared view of what human rights means as a practical matter in the twenty-first
century, from a state’s responsibility to protect against genocide to provisions


against poverty.56 Perhaps the agenda might also address the growing


phenomenon of ‘‘contractor impunity’’ especially as it relates to the killing of


civilians overseas or the involvement in the trafficking of human beings.57 The


cadre might lead the United States to shape the growing transitional justice


movement by addressing how states and societies reconcile with violent episodes


of the past. In the United States, this would mean more and better


memoralization to those who struggled against slavery in the eighteenth and


nineteenth centuries and the linkage of their struggle to the continued campaign


in the twentieth and twenty-first centuries against the sale of human beings for


the purpose of enslavement. It would likely also involve some accounting for the


abuses of the recent era.58 It would consider seriously the idea of addressing


human rights inside the United States as well as outside.


Human rights


abuses often have


serious security


implications.
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Unusual coalitions inside the government


might form to advance this human rights


agenda. Intelligence officers may welcome the


shift from reliance on detention without charge


and abusive interrogation techniques because


many argue these approaches produce little


actionable intelligence.59 Uniformed service


members will likely applaud increased comp-
liance with human rights and an end to private


security contractors’ impunity, which would


track closely with the counterinsurgency


approach advanced by the U.S. military.60 To the extent the Obama energy


team emphasizes energy independence, they will find partners in the human


rights corner; most major oil and gas producing countries have poor human


rights records that often go overlooked or have few consequences because of


international energy demand. Alternative energy sources might correlate with


greater willingness on the part of governments to speak out about such abuses


New structures, such as a directorate on human rights and international law


inside the National Security Council or, more likely, existing offices such as the


Bureau of Democracy, Human Rights and Labor or the Policy Planning Staff, both


at the Department of State, might serve as ‘‘repair shops’’ that would concentrate


on repairing the damage to U.S. moral and strategic authority sustained from


recent policies, coordinating new initiatives such as closing Guantánamo, and


developing new policies well beyond those mentioned above.61


The prioritization of human rights may seem unnecessary or overly ambitious


in an era of unprecedented economic crisis and two wars, but the United States’


ability to leverage power has been so damaged that the Obama administration


may find it a critical salve. One legal scholar contends that if the United States


leads, ‘‘there are a lot of other people to help. If the U.S. doesn’t lead or opposes,


nothing’s going to happen. . . . NGOs have to be really realistic about that. This


is a moment to get five to ten people in [key positions] who are really committed


and experienced and can drive the agenda, make this their key priority. And if


they miss this opportunity, then it’s not going to happen.’’62 Pressures not to


make human rights a central focus may also be great. As in other eras of


transitional justice, the Obama administration may make accommodations or


cut deals, ending torture but institutionalizing detention without charge, for


example. In the coming months and years, scholars, activists, and governments


around the world will be watching intently to see if there is a dream team in


place, what they do, and how they lead on these critical issues that span human


rights, international law, and national security.


Moving human


rights to the


mainstream will


require broadening


its constituency.
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The Innovation Dilemma and Green Envy


Beyond new personnel, policies, and government structures, moving human


rights from the margins to the mainstream will require broadening the human


rights constituency. The burden for that will be mainly carried by activists. A


decade ago, Cox argued that ‘‘the human rights movement has not been


successful in capturing the imagination of a broad group of people.’’63 Today, he


argues that it has still not done a good job ‘‘winning over public opinion on


human rights. . . . [W]e don’t . . . really listen to what people [care] about, what


they think about, and then building our strategies around that rather than


thinking our strategies are fine.’’64 One U.S. legal scholar believes the


constituency for human rights and international law is ‘‘pretty thin.’’65 A


European activist concedes that ‘‘one of the things that we haven’t done as well


as we might is to engage in the kind of public debate about why, without


universality, human rights are meaningless.’’66 Massimino notes that ‘‘people


who work in the human rights field tend to talk to each other, and not


surprisingly, they conclude that there’s a really strong consensus.’’ She argues


that ‘‘job number one’’ is not taking for granted the consensus on human rights.


‘‘We have to demonstrate . . . that failing to respect human rights . . . is what


causes a lot of the chaos in the world, and respect for human rights and


insistence on that as a pillar of U.S. foreign policy is essential to help solve a lot


of these problems. There’s no shortcut. . . . [We’ve] got to be more empirical in


making the argument that respect for human rights helps us achieve the world


that we want.’’67


Human rights activists increasingly recognize that, to argue against


counterterrorism policies, such as detention without charge, a more effective


approach is to frame it in terms of security, in addition to human rights. For


example, a recent attempt in the United Kingdom to extend detention without


charge of terrorist suspects to 42 days was shaped in terms of the negative impact


it would have on the communities on which the police rely to share information


critical for counterterrorism, as well as the violations of an individual’s rights.68


In short, scholars and activists need to know how the general public and elites


think about these issues if human rights advocates are going to make persuasive


arguments. Without larger demand by society, human rights is likely fated to


remain marginal.69


Broadening the constituency will mean engaging foreign policy elites, and for


this, institutional structures will need to be developed. The security implications


of human rights abuses by states have become better understood in recent years.


For example, the constituency for closing Guantánamo grew enormously from


2002, when a handful of NGOs protested detention without charge, to 2008,


when five former secretaries of state advocated its shutdown including Henry
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Kissinger.70 Now is the time, in the early Obama years and hopefully absent any


terrorist attack, to build on that new understanding but also to probe more


deeply how elites view human rights and international law. As yet, human rights


are rarely if ever addressed at annual gatherings such as the World Economic


Forum at Davos, the Clinton Global Initiative, or the German Marshall Fund’s


Brussels Forum. A meeting to be held later in 2009 by the Ditchley Foundation


is an important exception. At these and other similar international fora,


policymakers and experts regularly come together to think about needed changes


to, for example, U.S. nuclear policy or policy toward Pakistan or Russia and then


issue recommendations. Few, if any, studies on human rights policy have been


conducted. Not unrelated, few think tanks house human rights programs.71


Meanwhile, the marketplace of issues and ideas has gotten increasingly


crowded, and some contend that other movements have adapted and are


thriving more than the field of human rights. Global health and environmental


issues especially have grabbed the public’s attention. David Rieff suggests that


‘‘the environmental movement is trading places with the human rights


movement’’ in terms of importance, relevance, and triumphalism because of


the perceived immediacy of environmental degradation, but also an increase in


philanthropy, media attention, and good use of technical research.72 Roth


acknowledges that ‘‘environmentalism touches closer to home, [such as]


pollution in [your] stream. That immediacy has helped build it. Where you


have that kind of personal interest [in human rights, such as if you live in a


dictatorship], it is dangerous to be part of the movement. Safety means you need


a leap of imagination to identify with victims, so structural constraints [exist].’’73


Cox notes that ‘‘the climate change people have managed to convince a lot of


people who aren’t particularly interested in the environment. . . . I think the


same thing can happen in human rights. I have no doubt about it.’’74 At a


minimum, examining specific lessons from other movements might yield some


new and helpful approaches


In adapting and innovating, the human rights movement might increasingly


rely on strategic communications and social marketing, for example, using survey


research to shape messages. Greater collaboration with media outlets might also


make a difference. If the New Yorker and the New York Times Magazine produce


‘‘green’’ issues and if cable television can support a Planet Green channel, would


special issues or channels (or a radio show) devoted to human rights be possible?


Could the ‘‘green’’ inaugural ball, in January 2009 in Washington D.C., be


followed by a ‘‘rights’’ inaugural ball in 2013?75 Movies, videos, and podcasts


are increasingly supplementing, if not replacing, traditional human rights


monitoring reports. Amnesty International and HRW, as well as prosecutors at


the ICC, are increasingly relying on satellite photography to track abuses in real


time. Could ‘‘Google Rights’’ or a rapid response information network involving
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media and prosecutors to be deployed


and document abuse for use in court, be


the next big idea? Such innovation


will likely only occur if supported by


the leadership of the human rights


community, combined with resources


and the necessary creative and strategic


partnerships.


‘‘Yes We Can’’ . . . ?


If the UDHR was a gift from the twentieth century, the burden in the


twenty-first century is to make it more than just an aspirational text. Even if the


Obama administration fully embraces human rights and international law and


the human rights movement succeeds in broadening its constituency, there are


other outstanding challenges. For example, how do we get improved systems of


accountability and policy implementation internationally? The human rights


machinery was created for states in general compliance but not for persistent


offenders. ‘‘The picture [on implementation] is very patchy. We have a sacred


book on the values, and we have rules on the books. But how [does] that affect


daily lives, including through arbitration mechanisms? It is not really working


well to make human rights an everyday reality.’’76


Although the human rights movement has greatly expanded, many countries


still do not have strong indigenous movements. Without that local link,


arguments made by foreign NGOs about the need for compliance with human


rights lack credibility. Moreover, how does one incentivize China or Russia to


play a more constructive role internally and externally on human rights?77 What


are the necessary and sufficient strategies for ‘‘dismantling’’ institutions of


violence? For the ‘‘thousands of torture cases, there is but one remedy:


institutional changes in police that may eventually lead to the reduction of


torture.’’78 What are the best ways of achieving that remedy? Finally, what effect


will the financial crisis have on specific kinds of human rights abuse and on the


philanthropy that has been critical to the development of the movement in the


last 30 years?


Simply put, the consensus on human rights remains fragile. As Massimino


noted, even with Obama’s election, ‘‘[W]e are still left with this fairly


entrenched view among people in this country and other countries that the


world is just too complex and dangerous to put human rights in the center of


things, that these are trade-offs that must be balanced, and who can be against


balance�it’s so inherently reasonable, right�but that’s in large part how we


ended up with this mess.’’79 The vision of how U.S. foreign policy ought to be


A moment of
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under an Obama administration, however widely shared by many human rights


activists, competes or appears to compete with numerous other policy agendas


including arms control or relations with Iran or Russia. Until the human rights


community in the United States can make the strategic case about the inherent


dangers for national security that come from overlooking abuse or corrupt rule of


law, it will face an uphill battle in shaping policy. In some small way, a moment


of opportunity may arise from the extreme damage to the U.S. reputation caused


by the Bush administration’s policies. As noted above, bipartisan agreement has


emerged around certain issues, such as the need to close Guantánamo and the


dangers of torture, which now should be cultivated and strengthened, especially


before another terrorist attack occurs.


Either the last eight years have been a temporary aberration, a momentary


retreat in the wave that is the human rights movement, or this is the beginning


of worse things to come. One perhaps could say the same about U.S. power. The


fate of the human rights movement, at least in the Euro-Atlantic region, and the


health of U.S. power do seem tied together for better or worse. Most activists and


scholars with whom I spoke want to believe that the era of human rights still lies


ahead. With the glow of the 2008 election still on us, it is perhaps easier and


more comforting to think of this moment as the end of a bad stage rather than


the alternative. Certainly, no magic bullet exists to make human rights norms


more robust from a policy perspective, and we have yet to see the effect of a


number of strategies and tactics, particularly when combined and targeted at


specific audiences. There is a growing consensus that we need to see much


greater demand for human rights compliance by elites and the general public.


This demand will not come spontaneously. It must be nurtured. The Obama


years seem an opportune time for this to occur.
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Humanitarianism is one of the fundamental principles of the Muslim religion. 
The act of giving money or helping someone in distress is not left to the free 
choice of the believer, but is instead an obligation in the same way as is prayer, 
fasting during the month of Ramadan and the pilgrimage to Mecca. Acts of 
humanitarianism, whether limited to a donation in money or in kind, or of 
a more practical nature, such as distributing aid, are an essential element of 
religious practice for the Muslim. This religious dimension motivates, channels 
and intensifies the emotional and obligatory aspects of charity. The Quranic 
texts and the Prophet’s sayings calling for humanitarian action, defining and 
regulating it are numerous. They are either of an obligatory nature or a call for 
such work. To undertake a humanitarian act is a way of receiving help from 


The infl uence of the 
Muslim religion in 
humanitarian aid
Jamal Krafess
Jamal Krafess is the Director General of Islamic Relief - Switzerland 


Abstract 
Acts of humanitarianism are an essential element of religious practice for the 
Muslim. The Quranic and prophetic texts calling for humanitarian action, defining 
and ordering it are numerous. They are either of an obligatory or an inciting 
nature and do not exclude the non-Muslims from humanitarian aid. For the 
Muslim to undertake a humanitarian act is a way of receiving help from heaven, 
of erasing sins, and of meriting Paradise. The mechanisms established by the 
religion (e.g. zakat, waqf, kaffara) had an unprecedented impact on the lives of the 
population: the freeing of slaves, a significant support for the most vulnerable, and 
the expansion of the educational and health-care system. Nowadays faith based 
Muslim NGOs follow these texts to launch varied humanitarian programmes in 
different domains.
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heaven, of erasing sins, escaping punishment, thanking God for his mercies and 
meriting Paradise.


In the following article1 we will see how the Muslim religion, by legal 
(Quran verses, hadiths)2 and practical means, favours, stimulates and reinforces 
humanitarian action to make it popular, general and able to be exercised on a 
daily basis.


Obligatory character


The Muslim religion considers both humanitarian actions and the duty to help 
as religious obligations by which all Muslims, rich and poor, are bound. Quranic 
texts and hadiths sometimes have an exhortatory tone encouraging charity 
works. “Th e fi rst to enter Paradise are those who do charitable works…”3 At other 
times the texts are formulated as a clear order: “Rescue prisoners, feed the hun-
gry and look after the ill…”4 But there are also numerous texts which are severe 
in regard to those who do not help the poor, the orphans and the slaves (see 
below). The obligatory nature of charity does not end with the wording of texts; 
Islam has also put practical mechanisms in place to manage humanitarian aid. 
These arrangements are very precise, as in the case of zakat, which is explained 
in greater detail later in this text.


Governments in the Muslim empire of the Caliphate organized human-
itarian aid, sometimes using State power following advice from the religious 
scholars (ulema) to intervene in critical situations either by collecting zakat or 
by distributing aid to the needy. After interpreting several Quranic texts reli-
gious scholars, such as Ibn Hazm, decreed that if zakat does not fulfil the needs 
of the poor, the Muslim government has the prerogative to mobilize available 
resources (State, local authorities, collectives, businesses, individuals…). During 
the time of the second Caliph, Omar, there was dreadful famine throughout 
Arabia. He ordered governors from other provinces to make food collections 
and organize humanitarian convoys. Omar himself was involved in the distribu-
tion and said, “if the famine was to continue, I would put one hungry person in 
each Muslim household because people would not disappear if they share…”5


On the basis of a hadith reported by Al Hakim, “If a person dies of 
hunger in a community, then all the residents of that community have put them-
selves outside God’s and the Prophet’s protection…”,6 the ulema decreed that in 


1  Th e author does not limit humanitarian action to humanitarian assistance, but presents a very broad view 
of it as social welfare, emergency aid and sustainable development. Th e quotations are taken from Arabic 
books; other than those from the Quran, their translation into French and English is by the author.


2  A hadith is the words of the prophet reported by his companions. Th e Quranic verses and the hadiths 
constitute the principal source of Islamic legislation.


3  Al Bukhari, Aladabon Al Moufrad, Hadith No. 1020.
4  Sahih Al Bukhari, Sahih Al Jami’e, Vol. 4, p. 90.
5  Azzeddine Blik, Minhaj Assalihin e (Th e path of the pious), Dar El Fatah, Beirut , 1985, p. 513.
6  Al Hakim, Almoustadrak.







Volume 87 Number 858 June 2005


329


such a case all the residents of the said community would be condemned and 
should be judged because they failed to give assistance.


It should also be noted that this obligation to assist is not applicable 
only to Muslims in distress. Quranic texts and hadiths do not exclude the non-
Muslim from humanitarian aid. This principle was often given tangible form. In 
the early years of hijra (the Hegira era, or Muslim calendar), there was a famine 
in Modar (Saudi Arabia). The Prophet organized a humanitarian convoy to help 
the inhabitants there who, at that time, were not converted to Islam.7 


Validating faith


The Muslim religion insists on the translation of intent and conviction into 
concrete actions in all – including humanitarian – areas. It can be seen that 
whenever faith is evoked in the Quran, an injunction to react immediately fol-
lows and charitable acts are especially encouraged. The expression “those who 
believed and who did charitable works…” is cited a considerable number of 
times in the Quran, for example, “Verily Man is in loss except such as have faith 
and do charitable works…”8 and again “For those who believe and do charitable 
works is every blessedness and a beautiful place of final return…”9 In fact the 
word “sadaka”, which means alms, comes from the Arabic word “tasdik” which 
means validation or confirmation. The Prophet stated, “alms is a proof…”,10 a 
proof which shows the piety of a Muslim transformed into a concrete act of pity 
towards the poor. It is also a means of proving that the love of God purifies the 
believer’s heart of a love of materialism.


Erasing of sins (kaff ara)


The Muslim religion considers error to be human. The behaviour of man, 
whether in his relation to the Creator or in his relation to other creatures 
(humans, animals, plants…), cannot be perfect. His religion, however, force-
fully recommends him to correct his mistakes and puts a series of means to do 
so at his disposal, such as repentance, submission to justice, and reparation for 
damage caused to others. Islam also established a system allowing sins to be 
erased by performing humanitarian acts. In this regard the Prophet said: “Alms 
extinguish sins exactly as water extinguishes fire…”11 Th ere are a number of dis-
positions in the case of violating an oath, from which the following can be cited: 


7  Al Baïhaki, Chouab Al Iman (Th e paths of the faith), Dar El Koutoub Al Alilmya, Hadith No. 3319, Vol. 3, 
1990, p. 199.


8  Quran, Sura 103, Verse 3 (the translations of Quranic verses are from the Quran edited by the Islamic 
Scientifi c Research Direction on Fatwa of the Saudi Arabian Ministry of Islamic Aff airs).


9  Quran, Sura 13, Verse 29.
10  Ibn Rajab, Jamie Alouloum wa Al Hikam (Encyclopaedia of Sciences and Wisdom), Arrissala, 3rd edition, 


Vol. 2, 1991, p. 5. 
11  Al Bukhari, Sahih Al Jami’e, Hadith No. 2951.
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“God will not punish you for what is unintentional in your oaths, but He will 
punish you for your deliberate oaths; for its expiation feed ten poor people on 
scale of the average of that you feed your own families, or clothe them or free 
a slave…”12 In another example, in the case of voluntary failure to observe one 
of the days of fasting during Ramadan without a valid reason, the Muslim must 
fast for sixty consecutive days or feed sixty needy people. These dispositions 
which we call kaffara (erasing of sins) are also practised if the believer is inca-
pacitated, for example by health, and consequently unable to perform a ritual 
during the fast and the pilgrimage.


God’s satisfaction


Being considered as a rite and an act of worship, the humanitarian act is under-
taken to obtain, amongst other things, God’s satisfaction. Th e Hadith of the 
Prophet states: “Amongst humans God loves those who help their fellow men…”13 
He adds, in another citation, “God created people with the predisposition to be 
helpful to others, they like to do good, God will spare them the punishments 
of the last day…”,14 and again, “God loves the one who comes to the aid of the 
affl  icted…”15 In verses 133 and 134 of Sura 3, God reserves his love for the gener-
ous benefactors: “Be quick in the race for forgiveness from your Lord and for the 
garden whose width is that of the whole of the heavens and the earth, prepared 
for the righteous, those who spend freely whether in prosperity or adversity who 
restrain anger and pardon all men, God loves those who do good…”


 God’s satisfaction is attained by, among other things, acceptance of 
prayer. The latter is intimately connected to solidarity between human beings. 
In a hadith Qudsi (God’s words reported by the Prophet), God announced: 
“I will only accept the prayers of he who is modest before me, who does not 
attack my creatures, who does not persist in sin, who invokes my name con-
stantly and who is kind to the poor, the traveller in distress, the widow and 
the victim of disaster…”16 Thus the vertical proximity with the Creator is par-
tially determined by the horizontal proximity between individuals. This is 
indeed what we find in another hadith: “The generous are near to God, near the 
humans, near to Paradise…”17


Accountability in the hereafter


The Muslim believes that life on earth is prolonged by other stages; these 
are the stay in the tomb, then the resurrection for the Day of Judgement and 


12  Quran, Sura 5, Verse 89.
13  Al Sayuti, “Al Jami’e Al Kabir” (Th e Great Index), Dar Al Koutoub Al Massria, Hadith No. 9, Vol. 1, p. 409. 
14  Tabarani compilation.
15  Al Kafi  compilation, Vol. 4, p. 27. 
16  Zubaidi compilation, Vol. 3, p. 21.
17  Sayuti, Al Jamie Saghir, Hadith No. 4804.
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finally the eternal abode of either heaven or hell. The Muslim religion con-
siders that life down here on earth is a transitory passage which prepares for 
eternity. The Muslim is called upon, in complete freedom, to live according 
to God’s commandments. These instructions regulate relations between the 
individual and his Creator but also with other creatures. These relations are 
evaluated, an accounting is kept of them, and the Muslim receives hassanates 
(plus points for good actions) or on the contrary sayiates (negative points for 
bad actions). Thus, the Muslim is judged on his intentions, his behaviour and 
his acts. Humanitarian actions which he undertakes will be subjected to the 
same accounting and will be rewarded. In Sura 57, Verse 18, of the Quran, 
there is the promise of increased rewards for the charitable persons: “Verily 
those who give alms, men and women, and lend to God a goodly loan, it shall 
be increased manifold, will be amply rewarded…” This verse underscores that 
despite the charitable act being destined for his fellow man, man will receive 
God’s reward. A humanitarian act is considered as a loan to God which will be 
repaid with significantly high interest. The Muslim can therefore be assured of 
the return on his investment, because he has lent to God. Another verse gives 
further confirmation of this: “Who is he that will lend to God a goodly loan 
so that He may multiply it to him many times…”18 This multiplication can be 
as much as 700 times, or even more; “The likeness of those who spend their 
wealth in the way of God, is as the likeness of a grain of corn, it grows seven 
ears and each ear has a hundred grains. God gives manifold increase to whom 
He pleases…”19 


The Prophet’s hadiths on the utility of alms in the hereafter are numer-
ous. To make a donation constitutes a protection against punishment in the 
grave and the tests on the Day of Judgement, as illustrated in the following 
hadith: “For those who have given, alms extinguish the heat of the grave. On the 
Day of Resurrection the believer will be able to protect himself in the shade of 
his alms…”20


In the same way many Quranic texts and statements by the Prophet are 
a serious warning for those who forget to carry out their duties: “To those who 
hoard gold or money and do not spend them in the path of God, announce them 
severe punishment, on the day when this treasure will be heated in the fire of 
Hell and with it will be branded their foreheads, their flanks and their backs…”21 
Another verse describes the punishment for him who does not believe in God 
and who does not feed the needy: “Seize him and fetter him, then throw him 
in the blazing fire. Then fasten him with a chain whereof the length is seventy 
cubits. Verily he used not to believe in God, the most Great and urged not on 
the feeding of the poor…”22


18  Quran, Sura 1, Verse 245.
19  Quran, Sura 1, Verse 261.
20  Al Baïhaki, Chouab Al Iman, Dar El Koutoub Al Alilmya, Vol. 3, Hadith No. 3347, Beirut, 1990, p. 212.
21  Quran, Sura 9, Verse 35.
22  Quran, Sura 69, Verse 34.
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Giving help to protect oneself against misfortune


Muslims also make donations to the disinherited with the aim of protecting 
themselves against misfortune. The texts and the Prophet’s prescriptions on this 
are many: “Charitable acts protect against a terrible death…”23 and “Charity 
shuts seventy doors of evil…”,24 and again “Charity extinguishes God’s anger 
and repels a terrible death…”25 It used to be widespread in Muslim societies 
to make a donation when someone was ill. All the while using the medical 
means available, the sick person or his family made a donation to the poor 
so as to benefit from God’s mercy. The Prophet’s recommendation encourages 
this: “Protect your money by giving zakat and treat your sick by charity…”26 
Therefore Muslims make donations in very diverse circumstances: when faced 
with a crisis, on acquiring property, on harvesting, on making a commercial 
transaction, before travelling.


Donations transcend time


Religious texts show that humanitarian acts count for all time: a donation is 
useful for the donor in terms of the past, the present and the future. A Muslim 
can, for instance, make a donation which erases past sins or procures a reward 
for a parent already dead. After the sudden death of his mother, a man went to 
ask the Prophet if his mother would be rewarded if he made a donation in her 
name. The Prophet replied in the affirmative.27 As for the present and the future, 
the texts already cited underscore the importance and the diversity of rewards 
which can be received for accomplishing a humanitarian action. 


Global approach


Religious texts motivating humanitarian action are very diverse and relate to all 
areas of aid.


Food aid and the fi ght against famine 


A saying of the Prophet (hadith) states: “the best of alms is to feed the hungry…”28 
During the Feast of Sacrifice, when each Muslim family sacrifices a sheep, 
Prophetic tradition recommends that they eat one third, offer one third to 
friends and give one third to the needy. Likewise, if a Muslim is unable to 


23  Al Hakim, Al Moustadrak, p. 124.
24  Tabarani, Al Mouajam Al Kabir, (Th e Great Index), Vol. 4, Hadith No. 4402. 
25  Al Baïhaki, Chouab Al Iman, Dar El Koutoub Al Alilmya, Vol. 3, Hadith No. 3351, Beirut, 1990, p. 213. 
26  Tabarani, Moujama’a azzawaide, Vol. 3, p. 63. 
27 Al Hafi d, Fath Al Bary, Vol. 3, Beirut , Hadith No. 1388, p. 325.
28  Al Baïhaki, Chouab Al Iman, Dar El Koutoub Al Alilmya, Vol. 3, Hadith No. 3367, Beirut, 1990, p. 217. 
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fast during the month of Ramadan because of a lengthy illness, for example, 
he must feed a needy person every day.29 Thus the ritual of the Ramadan fast 
can be replaced by the rite of charity. The religion goes further than only 
inciting, and declares that he who refuses to share his food is outside Islam: 
“He who sleeps with a full stomach knowing his neighbour is hungry is not 
a believer…”30 Verses 5 to 9 of Sura 76 in the Quran describe the pleasures in 
Paradise awaiting those who “for the love of God offer food to the poor, the 
orphan and the prisoner…” 


Sponsorship of orphans


Islam pays particular attention to the situation of orphans and as testimony to 
this, a number of verses in the Quran demand kindness on their behalf, promis-
ing the worst punishment for those who ill-treat them and equally promising 
the highest rewards for those who look after them. The Quran goes so far as to 
treat a person who oppresses an orphan as a non-believer, in the same way as 
he who denies the existence of God: “See the one who denies the religion, then 
such is the man who repulses the orphan with harshness and does not help feed 
the poor…”31 and “Those who unjustly use the property of orphans, eat up a 
fire into their own bodies; they will soon be enduring a blazing fire…”,32 and yet 
another quotation of the Prophet, “God, I firmly condemn he who abuses the 
rights of these two vulnerable groups: orphans and women…”33 Replying to one 
of his companions who complained of a psychological uneasiness, the Prophet 
advised him to look after orphans: “If you wish to have a tender heart and be 
able to realise your goals, have pity on orphans, touch their heads with your 
hand and feed them from your own food…”34 This hadith shows that the care of 
an orphan should be comprehensive, i.e. both material and psychological. The 
Prophet went so far as to promise Paradise to him who sponsors an orphan. 
He continued, illustrating the point with his index finger and middle finger: 
“The sponsor of an orphan and I will be like that in Paradise…”35 He vigorously 
encouraged sponsorship of orphans, stating: “God’s favourite residence is that 
in which an orphan is well-treated…”36


Assistance to refugees


In the time of the Prophet, the word “refugee” was not used in the same sense as 
it is today. However, since its birth Islam has had to deal with refugee situations. 


29  Quran, Sura 1, Verse 184.
30  Al Baïhaki, Chouab Al Iman, Dar El Koutoub Al Alilmya, Vol. 3, Hadith No. 3389, Beirut, 1990, p. 226.
31  Quran, Sura 107, Verse 3.
32  Quran, Sura 4, Verse 10.
33  Salih Ben Hamid, Nadratou Naim, Dar Al Wassilah, Vol. 8, p. 3254. 
34  Al Albani, Sahih Targuib wa Tarhib, Al Maktab Al Islami, Vol. 2, p. 676. 
35  Al Hafi d, Fath Al Bary, Hadith No. 5304, Vol. 9, Beirut, p. 549. 
36  Al Bukhari, Alfath, Hadith No. 5304
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Th e fi rst refugees it dealt with were those Muslims persecuted by the non-believers 
in Mecca. Th e Prophet told them to take refuge in Abyssinia (Ethiopia). When the 
persecution reached an unbearable level, the Prophet and his companions decided 
to emigrate to Medina, where a number of Muslims and sympathisers welcomed 
them. Th e Prophet established a golden rule for the treatment of refugees. He 
decreed the principle of fraternization between the “ansar” (“helpers”, inhabitants 
of Medina defending the Prophet’s cause) and the “muhajirun” (“emigrants”, 
refugees from Mecca). According to this pact, each “ansar” should take care of 
one “muhajir”. Th is care included food, clothing, shelter and any other assistance 
needed until the “muhajir” could look aft er himself. In a hadith reported by al 
Hakim, the Prophet said that God displays his clemency and allows entrance to 
Paradise for those who give shelter to the poor. As explained in the part about 
zakat, “the wayfarer (in distress)”or “the passing stranger” (a defi nition which 
applies to a refugee) is one of the eight categories able to benefi t from zakat. Th e 
religion considers that help given to a refugee is no more than his right: “And 
render to the kindred their due rights, as also to those in want and to the traveller 
(in distress)…”37


Long-term development projects


In addition to emergency aid and other assistance, the Muslim religion also 
encourages humanitarian acts which will bring about lasting change in people’s 
lives. There are numerous hadiths on this subject, in one of which, according to 
Aicha (the Prophet’s wife), the Prophet says: “the good work which God likes the 
best is the one which lasts, even if it is small…”38 In another hadith he affirms 
the continuity of the reward even after death: “When a man dies his works stop 
bringing him a reward with the exception of three actions: continuous charity, 
a useful science and a pious son who invokes God…”39 and again “He who gives 
alms is rewarded for as long as it is lasting…”40 Thus the length of the reward is 
connected to the durability of the charitable action. Long-term actions encour-
aged by the religion include, for instance, those destined to provide water and 
food, and the gift of tools. In a hadith41 the Prophet gave examples of acts whose 
rewards continue after death, such as rehabilitating irrigation, sinking a well 
and planting trees. In another he states “If a Muslim cultivates a plantation he 
will be rewarded, until the Day of Judgement, every time a human, an animal or a 
bird eats the fruit of the plantation…”42 Th e Prophet also promised a lasting reward 
for the sinking of wells: “Whoever digs a well will be rewarded until the Day of 
Judgement every time a human, a genie or an animal drinks from that well…”43 


37  Quran, Sura 17, Verse 26.
38  Muslim, Sahih Muslim, Hadith No. 1305
39  Al Baïhaki, Chouab Al Iman, Hadith No. 3447, Vol. 3, p. 247.
40  Tabarani compilation.
41  Al Albani, Sahih Al Jam’ie, Hadith No. 3602, Vol. 1, p. 476. 
42  Sayouti, Al Jamie Saghir, Hadith No. 8873.
43  Al Bukhari, Sahih Al Jami’e, Hadith No. 5757
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He even promised Paradise to one who dug a well in the Rawma region which 
suffered from a terrible shortage of water: “He who sinks a well in Rawma will 
go to Paradise…”44 In another statement,45 the Prophet considered that the best 
donation to a poor man was a camel which gives a lot of milk and is on the verge 
of giving birth. Numerous Muslim humanitarian organizations have developed 
this type of donation (cows, goats) and the results have been very positive, espe-
cially in India, Bosnia and Herzegovina, Somalia, etc. 


Micro-credit


Everyone involved in development is unanimous about the effectiveness of 
micro-credits in eradicating poverty. Providing a work tool or a credit that 
allows the impoverished to start a remunerated activity is a means of tack-
ling the problem at source and avoids assistance without end. In this area 
Islamic religious sources contain strong incitements. The Prophet stated: “He 
who gives a dairy animal (camel, cow) or who gives a loan has the identical 
reward as one who frees a slave...”46 He added: “Every credit is alms…”47 Other 
texts invite Muslims to be forgiving towards a borrower in difficulty, as in the 
following hadith: “He who wishes to be spared horrible tests on the Day of 
Judgement has only to make it easier for the borrower or erase his debts…”48 
Another text states that “each overdue day is double charity…”49 In other cita-
tions the Prophet even promised Paradise and escape from the flames of hell 
as a reward for the Muslim who cancels a debt or prolongs the time allowed 
for repayment. Finally, it should be noted that in the Muslim religion there is 
no interest payable on loans.


Zakat


Zakat is a fundamental pillar of Islam (the third) and of the same importance 
as the profession of faith, praying, fasting during Ramadan and pilgrimage 
to Mecca. Zakat could be defined as a system which organizes the transfer of 
money from the well-off to the poor and needy. In money terms, for example, 
every Muslim should donate 2.5% of his annual means on condition that this 
is higher than the Nissab limit50 and that this money has been in his possession 
for more than one year. Where agricultural crops are concerned, the requisite 
amount to be deducted is 10% or 5% of the harvest, depending on whether irri-
gation is natural or artificial.


44  Al Hafi d, Al Fith, Vol. 5, p. 510. 
45  Al Bukhari, Lou’loue wa marjane (Treasures and Pearls), Hadith No. 599, Vol. 1, p. 211.
46  Al Hafi d, Fath Al Bary, Dar Al Koutoub Al Ilumia, Vol. 3, Hadith No. 1388, p. 325. 
47  Al Baïhaki, Chouab Al Iman, Dar Al Koutoub Al Alilmya, Beirut , Hadith No. 3563, Vol. 3, 1990, p. 284.
48  Al Mundiri, Targuib wa Tarhib, Dar Ibn Kattir, Beirut , Hadith No. 1324, p. 687. 
49  Ibid., Hadith No.1329, p. 690.
50  Nissab is property equivalent to 85g of gold, currently at 900 euros.
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Zakat constitutes a religious obligation as important as praying, which 
is obligatory five times a day. Indeed, they are both cited together thirty times 
in the Quran, as for example in this verse: “These verses in a Book full of wis-
dom, which is a guide and mercy to the good doers, those who establish regular 
prayer, and give regular charity, and have (in their hearts) the assurance of the 
hereafter…”51 The imperative nature of this levy is noted in several verses, and 
especially as follows: “Of their goods take their alms, that so they might purify 
and sanctify them…”,52 or again “Establish regular prayer, and give regular char-
ity, and loan to God, a beautiful loan, and whatever good you send forth for your 
souls, you shall find it in God’s presence – you better and greater in reward…”53 
The prophet Mohammed also clearly indicated the obligatory aspect of zakat 
when he sent his emissary to Yemen: “Inform them that God made it obligatory 
to take alms from the rich to give to the poor…”54 By means of a public institu-
tion which collects zakat, the Muslim State ensures that this is wholly respected 
and will resort to force to collect it. Muslim lawyers have noted that the obligation 
exists even aft er death, when the heirs must pay. In view of its importance (in 
terms of rights of the poor), zakat should be paid before all other debts. Abou 
Bakr, the Caliph elected after the Prophet’s death, went so far as to declare war 
on certain tribes that refused to pay it. 


Zakat is not merely a religious obligation but also a right of the poor, as 
the Quran confirms: “And in their properties there was the right of the beggar 
and the needy… ”55 This notion of right returns in another verse: “And those on 
whose wealth is a recognised right…”56 It should be underlined that the “rec-
ognised right” indicates a sum calculated in an objective and scientific manner. 
Indeed, parallel to the setting up of structures to collect and distribute zakat, a 
complete science has evolved to calculate and determine the conditions of this 
payment according to different riches accumulated by Muslims (silver, gold, 
profit from commerce, stock-breeding, agriculture and mines).


The eight categories of zakat beneficiaries are clearly defined in the 
Quran, Sura 9, Verse 60: “Alms are for the poor and the needy, and for those 
employed to administer the funds, for those whose hearts have been reconciled 
(to the cause of Islam), for freedom of slaves, for those who are in debt, in the 
cause of God, and for the wayfarer in distress. Thus is it ordained by God and 
God is full of knowledge and wisdom…” This verse leaves considerable latitude 
for humanitarian workers to allow not only people in emergency situations (ref-
ugees, disaster victims), but also those in need of long-term aid (the indebted 
and the needy) to benefit from zakat.


Experts in fiqh (religious law) say that zakat should cover all the benefi-
ciary’s needs: social needs, food, clothing, shelter, health and education. Zakat 


51  Quran, Sura 31, Verse 4.
52  Quran, Sura 9, Verse 103.
53  Quran, Sura 73, Verse 20.
54  Al Hafi d, Fath Al Bary, Beirut, Hadith No. 2778, Vol. 5, p. 510. 
55  Quran, Sura 51, Verse 19.
56  Quran, Sura 70, Verse 24.
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should be distributed in the country where it is collected, except when there is 
extreme need in another country (famine, natural disaster, war). According to 
the Maliki school,57 the donation should be sufficient to cover the needs of a 
poor person throughout a whole year. Other schools, like the Chafi, advise giv-
ing enough so that the recipient no longer requires assistance. Omar, the second 
Caliph, said in this regard: “If you give, make them rich…”58


All historians are agreed that the zakat system gave rise to exemplary 
social cohesion and significantly improved the standard of living for the poor. 
Together with other incitements, it enabled in particular the emancipation of 
former slaves in Arabia thirty years after the arrival of Islam. 


Waqf


Waqf (continuous alms), according to Muslim tradition, signifies “imprison-
ment of bequeathed wealth.” It consists of making an endowment of property 
or rendering it inalienable for the benefit of a religious foundation or the com-
mon good; the structures concerned will assume the responsibility of managing 
the endowment and distributing the income or usufruct amongst the needy. 
The waqf must be real property or quantifiable riches. This property or wealth 
(money, property, shares, etc.) should yield a continuous and, in contrast to 
consumable wealth, a lasting profit. 


Texts as well as the Prophet’s practice establishing waqf are numerous. 
Remember the hadith cited above: “When a man dies his works stop bringing 
him a reward with the exception of three actions: continuous charity, a useful 
science and a pious son who invokes God …”59


All actions providing a long-term profit are considered continuous alms. 
Omar Ibn Khattab (the second Caliph) owned a piece of land to which he was 
attached, and wanted to donate it. He went to ask the advice of the Prophet, who 
advised him to block it for the needy: “If you want you can block the capital and 
give its fruits as alms. However, the land cannot then be sold, given or inherited 
by descendants…”


Some eighty of the Prophet’s companions made similar bequests. Since 
then the waqf practice has extended to all Muslim societies, and the volume 
of bequests has become so considerable that the majority of Muslim countries 
have ministers who work exclusively on the management of waqf (often 
called houbouss ministers). Waqf management comprises both the technical 
(upkeep, production, administration) and the distribution aspect (financing 
of charitable and social works). Like the zakat, the waqf provides for the 


57  At the beginning of the Muslim Era fi ve schools of jurisprudence, which were inspired by the Quran and 
the traditions of the Prophet Mohammed, developed to legislate on all questions concerning religion and 
the economic, political and social life of Muslims. Th ey are the Maliki, Chafi , Hanafi , Hanbali and Jafari 
schools.


58  Abu Ubaid Al Kassim, Al-Amwal (wealth), p. 565.
59  See op. cit. (note 39).
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operating charges and the management costs to be paid before distribution to 
the beneficiaries.


The projects financed by waqf have been very diverse, covering social, 
humanitarian, cultural and economic domains. They have included the sinking 
of wells, the construction of water fountains, the construction of homes for the 
poor unable to pay rent, free hostels and hotels for travellers, the maintenance 
of bridges and roads, the organization of funerals for the poor, the upkeep of 
cemeteries, help for the blind, the handicapped and the imprisoned, the financ-
ing of weddings for the unmarried poor, the construction and maintenance of 
orphanages, food centres serving free meals, the construction and maintenance 
of mosques, and the provision of milk for children.60 


The most striking examples have been the construction and running 
of schools and hospitals. Thanks to the bequests, schools built more than ten 
centuries ago functioned similarly to schools today. In addition to classrooms, 
the school had a reading room, a restaurant, a staff room and boarding accom-
modation for the pupils. A home for the director and a sports area were often 
included. Teachers’ salaries were also taken care of.


In the health sector, waqf allowed for huge innovations such as mobile 
hospitals which moved from village to village, as well as emergency teams in 
places where large meetings were held. There were fifty hospitals in the Cordoba 
region of Andalusia alone. The hospitals offered diverse services, for instance 
surgery, ophthalmology, traumatology and psychiatry. Each service had a senior 
doctor, doctors and nurses. The doctors had fixed working hours but took turns 
to provide full-time care.61


Lastly, here are some examples of precursory waqfs, such as the bequests 
which financed places that received sick animals and old horses (for example 
the stadium in Damascus) and bequests whose profits paid for teams of clowns 
and musicians to accompany the ill and bring a little comfort.


Modern implications


With the development of means of communication and transport, humanitarian 
aid is no longer limited to a city or a region but covers the entire world. In the 
past, individual initiatives and the work of institutions in charge of collecting 
and distributing humanitarian aid took place at the national level. In the case of 
zakat (alms), when the local needs were satisfied, the surplus was distributed in 
other areas as instructed by the central government.


Nowadays, those institutions have become more modern, especially in 
the form of non-governmental organizations which seek to intervene in emer-
gency situations or carry out development projects. These NGOs have founded 


60  For more details see Mustafa Subai, Min Rawaie Hadaratina (Marvels of our Civilization), Dar es Salaam, 
Cairo, 1998.


61  For more details see Subai’s book.
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their work on the same texts so as to mobilize human and financial resources for 
a variety of humanitarian programmes in different regions according to events. 
Some examples are given below.


Zakat


In the past, Islamic governments were in charge of zakat through a mechanism 
known by the name of “Bait-Al-Maal”, Treasury House. It consisted of a collec-
tive fund to help the needy, among whom it redistributed the zakat that Muslims 
habitually gave to it. If the country in question did not need this money, the aid 
was transferred to another country.


Nowadays many Muslims consider that the majority of their govern-
ments have a political agenda and no longer trust them. This situation gave 
legitimacy to the emergence of NGOs, which filled the gap by collecting zakat. 
Islamic humanitarian agencies came into being and assumed the task of distrib-
uting zakat and other forms of charity donations mainly in developing coun-
tries, thus performing a function that made donors feel they themselves were in 
a good position. 


Ramadan campaign


The Muslim community takes the spiritual event of Ramadan as an opportunity 
to make numerous donations. Many Islamic NGOs also launch fund-raising 
campaigns during that month. Part of the money collected is allocated to 
food-aid programmes (Ramadan Food Parcels) and the rest is used to finance 
development programmes. In the past the zakat al-Fitr62 was distributed locally. 
Today many people living in distress in developing countries can benefit from 
it, thanks to the work of the NGOs.


Kurbani operations


For the Feast of Sacrifice, which marks the end of the pilgrimage, dozens of 
NGOs offer to perform the obligatory rite for believers and worshippers of giv-
ing meat to the needy, and distribute tons of meat on their behalf amongst a 
population threatened by famine and malnutrition. 


Sponsoring orphans


With the multitude of texts encouraging help for orphans, Islamic NGOs have 
had no difficulty in promoting and executing programmes to sponsor orphans 
in the developing countries. The total number of sponsored orphans may well 
exceed ten thousand for each NGO. The sponsoring programme generally 
covers their entire needs (food, health, education, social assistance, etc.) and 


62  Alms that a Muslim must give at the end of Ramadan, a sum equivalent to 5 euros.
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is implemented either collectively in the orphanages or individually on a one-
to-one basis. 


Micro-credit 


In accordance with the exhortatory texts dealing with this subject, many Islamic 
NGOs have developed projects – donation of cows, seeds, agricultural mate-
rial, small industries, etc. – to enable beneficiaries to become self-supporting 
through income-generating activities.


 
Waqf 


Islamic NGOs did not forget the importance of strategic waqf in devising and 
carrying out sustainable development projects. Some of them, like Islamic 
Relief, have even modernized the mechanisms used. The donor is, for instance, 
invited to make a donation of one or many shares (at present, a share is valued 
at 1,300 euros). These shares are invested in low-risk economic and real-estate 
projects. Annual profits, after deduction of administrative fees, are allocated to 
humanitarian projects previously selected by the donors. This system has made 
possible a permanent financing of projects, and thus a durability of humanitar-
ian intervention. 


Other alms


As shown above, there are numerous occasions for Muslims to make donations. 
Islamic NGOs have therefore created personalized solutions to help donors 
perform their humanitarian actions. In this way many events (birth of a baby, 
kaffara, illness or death of a family member, etc.) give rise to a thousand chari-
table acts which are small but effective because of their great number. Such 
programmes include digging wells, the financing of surgical operations or the 
distribution of food parcels, to mention only a few.


Humanitarian work is so broad in scope that fundamental texts can 
serve as a basis for Islamic NGOs to take up new activities in new situations. 
Many of these texts are evolving and can easily be adapted to current events, as 
suggested in the following examples.


Freeing of slaves 


In Islam, combating slavery by dissuasive means has been successful in the past, 
and Islamic NGOs could easily use the same sources to combat the new forms of 
slavery today. For instance, a six-year-old Pakistani boy who is compelled to do 
tapestry work for eighteen hours a day is certainly to be considered a slave. The 
small 12-year-old Cambodian girl forced by her family to engage in prostitution 
in order to bring in some extra money can also be considered a slave.
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Mine-clearance operations


The Prophet of Islam has declared that the fact of clearing a path from any 
obstacle is a sort of alms: to “clear the path from any obstacle is like giving 
alms.”63 It is the right time to extend this injunction and launch a mine-clearance 
campaign.


Mediation


NGOs are nowadays being requested to do more in terms of humanitarian 
assistance and to play a complementary role of advocacy, mediation, concilia-
tion and peace process assistance. The spirit of this can be found in some texts 
that reflect the same idea. The Prophet of Islam says: “The best alms done 
by the tongue is the intercession to free prisoners and to avoid a bloodshed 
between foes...”


Conclusion 


The study of Quranic and hadith texts gives a clear idea of the intensity of the 
force with which the Muslim religion has stimulated humanitarian action. This 
is both a ritual and an obligation. When a Muslim undertakes a humanitarian 
action he does so primarily as an act of worship, to be nearer to God. He expects 
a reward in this life or in the hereafter. He cannot declare himself a believer if 
he does not come to the aid of his fellow men. In his eyes piety is indissociable 
from pity. He knows that he can be prosecuted if he does not fulfil his obliga-
tion to the poor and the victims of disaster. He firmly believes that making a 
donation to help the needy erases his sins and will serve as an intercession in his 
favour to avoid the punishment of the grave, the tests on the Day of Judgement 
and the flames of hell.


The mechanisms put into place by the religion (e.g. zakat, waqf, kaffara) 
have an unequalled impact on the lives of the population in terms, inter alia, of 
significant support for the most vulnerable. 


The diversity of the texts motivating humanitarian work has had the 
effect of encouraging a proliferation of actions in various domains: food aid, 
expansion of the educational system and health care, water supplies, and the 
freeing of slaves. 


The majority of texts do not exclude non-Muslims from receiving aid. 
Humanitarian actions should be performed independent of all religious, racial 
or political criteria.


The close link between humanitarian action and religious practice guar-
antees wide public adherence and the perpetuity of donations and resources 
thanks to various religious incitements. 


63 Al Bukhari, Sahih Al Jami’e, Hadith No. 1390.
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Religious arrangements have reserved a large proportion of donations 
for the structures charged with administering zakat and waqf. Those involved in 
humanitarian work draw strength from the fact that financing for these struc-
tures is guaranteed, which also secures professionalism and efficiency, as it is 
well known that voluntary work has its limits.
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