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Executive Summary 


The policies of the UN, the World Bank, OECD-DAC and most bilat-
eral donors have converged around a liberal peacebuilding model, 
where rule of law, market economy and democracy are seen as central 
to build a lasting peace. There are also procedural principles that are 
included in this consensus that stipulates how to proceed to build lib-
eral democracies. The first principle is that external actors need to re-
spect and secure local ownership. The second is that that external ac-
tors need, wherever and whenever possible, to build on existing insti-
tutions and thus to take local context as their point of departure. While 
the substantive elements of peacebuilding (i.e. democracy, rule of law, 
market economy) clearly define peacebuilding practice, the two pro-
cedural principles – ownership and context – are often neglected or 
marginalized. Extant research strongly suggests that this lack of atten-
tion to ownership and context go a long way in explaining why so 
many peacebuilding efforts are judged to be ineffective and unsustain-
able over time. This report seeks to understand why these two proce-
dural principles are recognized as important yet seem to be of little 
import in shaping peacebuilding efforts. I offer an explanation that 
locates the problem in two key assumptions that are fundamental to 
how peacebuilding efforts are organized. The first assumption is that 
knowledge about universal features and mechanisms of the liberal 
peacebuilding is more important than geographically specific knowl-
edge of the post-conflict country in question. The second assumption 
is that the international legitimacy of peacebuilding efforts automati-
cally translates into domestic legitimacy of peacebuilding efforts in 
post-conflict countries. I show that these two assumptions lead peace-
builders to be both “blind” and “arrogant”. They are “blind” to local 
factors that are central to effective peacebuilding because their frame 
of reference is mainly drawn from universal templates for how to 
build peace which draws heavily on western experience, expertise and 
institutions. And they are “arrogant” as they believe that lack of do-
mestic legitimacy is caused by misperceptions which can be addressed 
through quick impact projects and ad-hoc measures. The prevalence of 
these assumptions helps explain why respect for ownership and sensi-
tivity to local context is preached but not practiced. The problem, 
then, is built into the widely shared yet mostly unrecognized assump-
tions and the attendant organizational forms and practices that define 
what peacebuilding is about.  











Introduction: professionalizing post-
conflict peacebuilding 


Since the end of the Cold War, the UN has been engaged in close to 
twenty so-called complex peace operations. These operations include 
not only peacekeeping, but extends to de facto state building opera-
tions where the UN is to help organize democratic elections, establish 
the rule of law and help design and implement social and economic 
reforms. To meet this expansion of tasks, there has been considerable 
effort – both inside and outside the UN – to formulate new strategies, 
policy positions and best practices. Within the UN’s Department of 
Peacekeeping Operations (DPKO) Department of Political Affairs 
(DPA), and the Development Programme (UNDP) new policies have 
been established that seek to address the central problems facing so-
called “failed states”. New institutional entities have been established, 
such as the Peacebuilding Commission and the Peacebuilding Support 
Office, and new, cross-organizational mechanisms - such as integrated 
missions – are being developed.  Moreover, new doctrines and guide-
lines for field staff has emerged that seeks to capture lessons learned 
from these more ambitious and comprehensive operations, as evi-
denced by the recent publication of DPKO’s Capstone Doctrine.  
 
Concomitant with the professionalization and institutionalization of 
peacebuilding within the UN and other international organizations 
there has been a rapidly expanding literature on the effectiveness and 
character of peace- and statebuilding. Some studies show that impor-
tant progress has been made over the course of the last decade or so. 
The Human Security Report from 2007 concludes that “Between 1999 
and 2006 … The number of armed conflicts being fought in [sub-
Saharan Africa] fell by more than half. The number of people being 
killed dropped even more steeply—by 2006 the annual battle-death 
toll was just 2 percent of that of 1999.” (p. 5). At the same time, how-
ever, studies focused more specifically on the effectiveness of efforts 
to prevent and stop violent conflicts by the UN and other actors paint 
a less positive picture. These studies find that the failure to build a 
sustainable peace range from 30 % of countries relapsing into conflict 
within two years (Doyle and Sambanis 2006) to 44% within five years 
(Mack 2007). These findings give rise to questions about the viability 
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and relative efficacy of externally driven efforts to build a lasting 
peace. At minimum, these findings suggest that we should be con-
cerned with ways to make peacebuilding more sustainable. This report 
is an attempt to do so.  
 
The explanations for why the UN – and others – so often fail in build-
ing a sustainable peace range from lack of resources and long-term 
commitment (i.e. lack of “political will”) to lack of or poor strategies 
of how to build peace (i.e. what peacebuilding should be about).1 
Here, however, I focus primarily on one finding that seems to cut 
across the research on the topic, which concerns how external actors 
go about formulating peacebuilding strategies and implementing them 
in practice. Specifically, a central factor accounting for the lack of 
sustainability over time of peacebuilding efforts is arguably the inabil-
ity of peacebuilders to secure and respect local ownership and to build 
domestic, bottom-up legitimacy for the reforms that liberal peace-
building entails (Chandler 2006; Suhrke 2007; Richmond 2007; Paris 
and Sisk 2008). This conclusion conforms to research on the literature 
on ownership in development studies more generally, where a key les-
son is that lack of support for political and institutional reforms from 
key local groups reduces the effectiveness of external actors’ efforts to 
help generate institutional and political change. In their discussion of 
aid effectiveness, for example, Collier and Dollar note that “Meaning-
ful, sustained policy reform requires commitment and ‘ownership’ 
from the governments in question and some degree of acceptance by 
the wider society.” (2004: 255).  
 
Indeed, the importance of securing local ownership for peacebuilding 
efforts have since long been recognized as among the central princi-
ples by policy makers, as evidenced by key policy documents on 
peacebuilding from the UN, the World Bank and the OECD-DAC. 
But if ownership is recognized as being critical to long-term success 
of peacebuilding efforts, and this has been established policy for quite 
some time, then why do external actors so often fail in implementing 
in practice? Why, in short, does the UN (and other multilateral and 
bilateral actors) not live by and implement the two procedural princi-
ples of securing ownership and being sensitive to local context? I lo-
cate the answer in two assumptions that pervade peacebuilding efforts 
that are rarely discussed and reflected upon. The first assumption con-
cerns the privileging of universal over local knowledge. The second 
assumption concerns the privileging of international over domestic 
sources of legitimacy. I discuss each assumption in turn, arguing that 
they both follow from a particular “Archimedean” interpretation of the 


                                                 
1 Evidently, local actors’ interests, strategies and power rivals that of external actors in 


determining whether a sustainable peace will emerge over time. The report deliberately 
sidesteps this issue, however, as it is concerned with the more limited question of how to 
maximize external actors positive contribution to such a sustainable peace.  
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liberal principles that define the content of the liberal peacebuilding 
model (Bhuta 2008). In this Archimedean interpretation of the liberal 
peacebuilding model, its constituting substantive elements (free mar-
kets, rule of law in keeping with human rights, democratic elections) 
are seen to be non-negotiable principles that, in a sense, stand outside 
history and above politics. As such, they do not form part of the on-
going debates about and reflection on what peacebuilding is and 
should be about. Because these are seen as “principles true in every 
country” (Mitchell 2002), there is little room for compromise, adapta-
tion and context-specific approaches. As a consequence, knowledge 
about country-specific issues thus always takes the back-seat to uni-
versal knowledge about what the liberal peacebuilding model entails, 
and international sources of legitimacy – in the form of conformity to 
international norms about the liberal goals of peacebuilding – of the 
state that is to be built takes precedence over domestically generated 
legitimacy. 
 











Universal knowledge trumps country-
specific knowledge 


A common criticism of peacebuilding efforts is that they exhibit a 
“one-size fits all” approach. Referring to the inclination to adopt 
cookie-cutter solutions, Call and Cousens have noted, for example, 
that “peacebuilding programs … prefer technical solutions over cul-
turally specific approaches” and “assume that international standards 
will always be applicable.” (2007: 14). This is, indeed, recognized as a 
central challenge at the level of peacebuilding policy, as evidenced by 
OECD-DAC’s “Principles for Good International Engagement in 
Fragile States and Situations” (OECD-DAC 2007). This feature of 
peacebuilding is in part explained by the fact that international organi-
zations, such as the UN and the World Bank, are bureaucratic organi-
zations that operate through standardized templates. They thus flatten 
diversity, operating as if the challenges of peacebuilding are the more 
or less the same in very different countries (Barnett 2006; Barnett and 
Finnemore 2004). But the issue is not only that bureaucratic organiza-
tions favour universal templates and in that sense privileges the uni-
versal over the context-specific. The drive for standardization is, after 
all, a ubiquitous feature of modern organizations, not a particular fea-
ture of international organizations involved in peacebuilding. To fully 
understand how the universal trumps the local in peacebuilding ef-
forts, therefore, we need to look more closely at the substantive con-
tents and organization of peacebuilding efforts.  


The end of the Cold War ushered in an era where there were fewer 
constraints on the expansion of more explicitly liberal principles as the 
foundation for the ever more complex post-conflict efforts undertaken 
by the UN. The UN Security Council thus referred to “democracy” in 
53 resolutions between 1993 and 2000. The UN Secretary General has 
summarized what is arguably common wisdom within the UN with 
regards to peacebuilding in saying that the role of the UN is to “help 
countries emerging from conflict build democratic institutions and en-
trench democratic norms. Today, the UN’s efforts to promote democ-
racy are inseparable from our broader work for security, development 
and human rights.”2 By making post-conflict peacebuilding synony-
mous with the advancement of liberal democratic principles, peace-
building has become defined as a project that entails a comprehensive 


                                                 
2 UNSG, April 10th, 2007. Speech at the UN Democracy Fund on UN Peace Day. See: 


http://www.un.org/democracyfund/XNewsPeaceDay.htm 
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set of interventions aimed at re-building not only state institutions, but 
the very organization of state-society relations.   


Against this background, the authority of external actors in a post-
conflict setting is not only derived from their humanitarian mandate, 
or the legal mandate from the UN Charter, or from the resources that 
are marshalled to help re-build a country following a conflict. It also 
stems in no small part from how peacebuilders claim to know what 
needs to be done to prevent future conflicts, and to help build a liberal 
democratic state. Because all peacebuilding efforts are modelled on 
and seek to advance goals associated with liberal principles, that 
knowledge is tied to expertise and experience in what these liberal 
principles are, how they should be made operational and how they 
should be implemented in a post-conflict setting. Very schematically, 
we may say that the substantive content of peacebuilding is defined 
“top-down” (deductively) from a set of liberal principles stipulating 
how (ideal) societies should be organized and governed, and not “bot-
tom-up” (inductively), where knowledge about what works is gener-
ated from concrete experience.  


To say that the content of peacebuilding and the knowledge deemed 
most important in operationalizing and implementing it is determined 
“top-down” is to suggest that the principles that defines peacebuilding 
are non-negotiable and given. These liberal principles are given from 
an “Archimedean” position where the means and ends of peacebuild-
ing are seen as a-historical and pre-political. In defining peacebuilding 
as being about efforts to implement what are essentially non-
negotiable principles about democratic rule, human rights, liberal eco-
nomic policy, rule of law etc, peacebuilders’ technical competence in 
and knowledge about the functionally specific tasks of how to reform 
the judicial sector, or the security sector, or the economy invariably 
takes precedence over local and context specific knowledge. 


This feature of peacebuilding helps account for how it is that peace-
building professionals with functionally specific expertise in a particu-
lar issue-area (security sector reform, rule of law, human rights, gen-
der, etc) assume a position of authority in knowing what needs to be 
done in countries they often know little about. One becomes an “ex-
pert” by virtue of knowing about a functionally specific area, not by 
knowing about a particular country. This is exacerbated by a number 
of institutional constraints within the UN. For one, UN member states 
have put limits both on what the UN can do to gather “intelligence” on 
countries, and the Department of Political Affairs (DPA) – the institu-
tional home for country-specific knowledge in the UN system – is 
small and poorly equipped to track developments in different coun-
tries (Call and Cousens 2007). This is exacerbated by the fact that UN 
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missions at the country level only to a very limited degree hire and 
make effective use of national and local staff that really knows the 
country. Not only are they paid less, they can rarely advance to posi-
tions concomitant with their experience and expertise of the country in 
question compared to expats with expertise in a functionally defined 
issue-area.3  
 
Such privileging of universal knowledge – of institutional forms, 
mechanisms, governing tasks etc – helps explain how and why peace-
builders, despite the best of intentions, quite simply do not have an 
appropriate understanding of the central problems and challenges they 
are facing. In an extensive study of MONUC, Autesserre (2008) re-
ports how the UN and other donors defined the country as post-
conflict despite clear indications to the contrary. Local conflicts per-
sisted, causing deaths and displacement on a large scale, yet the UN 
continued to insist that these local conflicts were insignificant. What 
mattered, the UN held, was to address the problems at the national and 
regional level. Her description of the professional background and be-
haviour of MONUC staff in Kinshasa captures how the tendency to 
rely on universal templates is produced and reproduced:  
 


“During the international intervention in the Congo …, newcomers 


were socialized in the culture of their organization through long 


formal training (for diplomats) or a short induction course (for 


MONUC staff) and through everyday interactions with other staff 


members. Diplomats and UN officials moved from headquarters to 


the field or from one field mission to the next every couple of years. 


They brought to their new position the knowledge they acquired in 


previous postings – and many approached the Congo exactly as if it 


was their previous country of deployment. [UN staff] found (or 


privileged) information indicating that violence in the east was a 


top-down problem. The UN Secretary General reports on the Congo 


emphasized mostly the national and regional roots of violence.” 


(2008:15) 


 


This is not to suggest that local and country-specific knowledge is not 
considered important. Rather, it is to suggest that the relevance of 
country-specific knowledge is always relative to the pre-defined uni-


                                                 
3  A long-time Sudanese employee of UNDP in the Sudan once noted that despite her hav-


ing a university degree, much younger colleagues not from Sudan would almost always 
assume positions higher up in the hierarchy after a relatively short period of time. See also 
the discussion about this in Autesserre (2008), and Call and Cousens 2007.  
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versal principles that stipulate the goals of peacebuilding: Knowledge 
about the particular geographical, social, economic, political charac-
teristics of a country are considered important as a means to the end of 
fine-tuning and adjusting, on the margins, how to implement a pre-
defined liberal peacebuilding model. The Office of the High Commis-
sioner on Human Rights’ (OHCHR) “Rule-of-Law tools for post-
conflict states” states, for example,  that “Understanding how the jus-
tice sector actually worked in the State before and during the conflict, 
and how it should function if the rule of law is to take root, should be 
a central feature of any peacekeeping operation.” (2006: 1) and pro-
ceeds to describe how peacebuilders should operate to establish the 
rule of law:  


 


“…efforts to reform the justice system are doomed to failure unless 


the peacekeeping operation knows the strengths and weaknesses of 


the courts, police, prosecution and prison service, the influence 


wielded by the minister of justice over the appointment of judges, 


the root causes of corruption or the simple dysfunction of court ad-


ministration. This knowledge results from intense, ongoing observa-


tion and interaction by civilian peacekeepers whose job it is to know 


and follow the key actors in the justice sector closely.” (2006: 2).  


 


Note how the document operates on the assumption that there is a 
standard against which the actual justice system should be measured 
and how the key to success is for peacekeepers to know both 
“strengths and weaknesses”, which presumably must be defined in 
relation to a standard, and how to “work the system” in terms of fol-
lowing “the key actors in the justice sector closely.” Indeed, the 
document proceeds to assert that “Monitoring the administration of 
justice is also important as a way to test a Government’s good fait and 
intentions” and that  
 


“A government’s true commitment to upholding judicial guarantees 


can best be determined by its willingness or refusal to implement legal 


reforms when the peacekeeping operation presents it with solid, sub-


stantiated information and recommendations, and feasible responses to 


the problem.” (ibid.: 2—3).  


 


Thus conceived the liberal peacebuilding model certainly operates 
with a given standard for how society is to be organized and governed 
in that failure to agree with or take on board the “substantiated infor-







Why Peacebuilders Fail to Secure Ownership and be Sensitive to Context 11 


mation and recommendations” of peacebuilders is seen as lack of po-
litical will.  
 
In a report on transitional justice, the UN Secretary General similarly 
notes, in a language reminiscent of the description of the knowledge 
and skill demanded by colonial administrators (Cohn 1996), how pre-
defined templates and universal knowledge-claims are to be adjusted 
in light of the local circumstances, and where a cadre of skilled ex-
perts is considered critical to the success of effective governing:  
 


“Through the years, specialized United Nations staff have acquired 


significant expertise and experience in assisting post-conflict countries 


to establish transitional justice processes, restore shattered justice sys-


tems and rebuild the rule of law. Given the large (and growing) de-


mand in this area, however, their numbers are not adequate for the 


task at hand. As such, we are increasingly drawing on external exper-


tise to supplement the work of our expert staff. However, finding and 


deploying such personnel expeditiously presents a number of difficul-


ties. … What is required is a mix of expertise that includes knowledge 


of United Nations norms and standards for the administration of jus-


tice, experience in post-conflict settings, an understanding of the host 


country’s legal system (inter alia, common law, civil law, Islamic 


law), familiarity with the host-country culture, an approach that is in-


clusive of local counterparts, an ability to work in the language of the 


host country and familiarity with a variety of legal areas. (UN 2004: 


para 60-61) 


 


As a final illustration of the hierarchy between general and local 
knowledge, consider a report produced by the Peacebuilding Support 
Office (PBSO). The PBSO is presumably the place in the UN system 
where lessons about how to improve and organize peacebuilding ef-
forts are to be crystallized and disseminated. The PBSO summarizes 
its workshop by noting that “One of the main conclusions to emerge 
from the Working Group’s review … is that each case is unique. 
There are no universal lessons and no ready-made, “one-size-fits-all 
models.” It continues, however, to emphasize that  


 


“…there are certain normative frameworks, such as the Guiding Prin-


ciples for Internal Displacement, or the Security Council Resolution 


1325 on Women, Peace and Security which enjoy widespread accep-
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tance. In addition, there are general principles and operational guide-


lines across countries and sectoral areas that have broader relevance 


and applicability. The challenge, therefore, lies in calibrating general 


principles with country-specific realities based on an accurate analy-


sis of commonalities and differences among countries.” (UN, PBSO 


2008: 4. Emphasis added) 


 


Here, the recognition of having to avoid universalist templates still 
operates from inside an understanding of peacebuilding as being to 
calibrate and adapt non-negotiable general principles to knowledge of 
country-specific realities. The frame of reference for what is to be 
done is defined by the universal liberal project from which liberal 
peacebuilding draws its content and legitimacy. It is, moreover, the 
peacebuilding expert that is to “calibrate” the model to fit with “coun-
try-specific realities” based on his or her analysis of “commonalities 
and differences” between countries.  
 
The hierarchical relationship between the universal and the local de-
scribed above is also expressed in how peacebuilders interact with 
their local counterparts at the country level. UN staff in Liberia inter-
viewed for this project typically described their relation with their Li-
berian counterparts in terms not only of the UN having capacity and 
the Government of Liberia having no or little capacity, but also in 
terms of an un-spoken assumption that the UN knows what is impor-
tant to do to build a liberal peace. Asked about the involvement of 
UNMIL in the formulation of the Poverty Reduction Strategy (PRS) – 
a document that is to be produced and “owned” by the government – 
an UNMIL civil affairs officer specializing in peacebuilding said that 
one of his roles was to “ensure that the PRS was conflict sensitive”. 
He noted that 


 


“…there is a tendency on the part of post-conflict governments, be-


cause of urgent needs to rebuild, to forget or overlook critical needs 


regarding post-conflict issues. We sat down identified critical conflict 


factors in Liberia.4 


 


The PRS process was organized around different working groups, 
with representatives from different parts of the government and from 
the UN and other donors. When asked whether it was the government 


                                                 
4 Interview, UNMIL Civil Affairs Officer, May 22, 2008. All interviews – totalling 15 in 


UNHCR, UNDP and UNMIL - were conducted by the author in Monrovia, Liberia, May, 
2008. Interviews were semi-structured and conducted with a tape recorder. 
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that took the initiative to establish a working group on peacebuilding 
and conflict sensitivity, he responded:  


 


“No, no, it came from us. Then the government saw the need. Then 


we had series of meetings. … We developed several papers on con-


flict sensitivity for each of the four pillars of the PRS. … It was the 


UN that took the lead in drafting the 10 pager. We said: “These are 


the issues you need to address”. We took lead. Quite frankly we really 


did not only have a say. Government lacks capacity on conflict sensi-


tivity and peacebuilding.”  


 


When asked about the specific techniques or modes of operating to 
seek to influence government counterparts, all of those interviewed 
emphasized how the UN had access to and knowledge of global best 
practices from which the government could draw. They described in 
detail how they would sit down with government official and try to 
explain to them how things work and what would be an appropriate 
policy response to a particular problem. Another UNMIL official de-
scribed his position in the following terms:  
 


“We have lot of influence. In fact, Rule of Law section is supposed to 


act as coordinator of different activities being undertaken. So that you 


have a sense of who is doing what where. Then we identify gaps and 


tell actors where there are gaps.”5  


 
When asked more specifically about how they go about their job, how 
they operate, how things get done, a particular view of the relevance 
of knowledge of the local context typically emerged. A senior rule of 
law official in UNMIL described, as an example, how other actors 
would come to him to ask for advice about how to proceed vis a vis 
the national government:  
 


People would come here to get information. When they come in – 


when they do work within justice area – they come and you tell them 


how to handle the ministry. If there are people in there that get things 


done. Or, in the case of the judiciary, the chief justice is a very diffi-


cult man if you don’t handle him in this or that way. You have to un-


derstand his history and background.6  


                                                 
5 UNMIL Rule of Law Specialist, Interview May 20, 2008. 
6 UNMIL Rule of Law Specialist, Interview May 23, 2008. 
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Similarly, an UNMIL political affairs officer provided the following 
description of how he operated:  
 


You ask a lot of people. Civ Affairs in UNMIL, people in the minis-


tries, you talk a lot before you do anything. That’s the best approach. 


Asking people in the ministries. Who’s got what knowledge. What’s 


discussed already in the cabinet. It’s 101 political affairs. Networking. 


In my position you have to know who’s got knowledge. I have to 


know who would object if they were not included. You gotta tap into 


what people know.7  


 


Some times, such views of how to “work the system” – how to lobby 
government officials to advance pre-defined peacebuilding goals – 
were linked directly to the identity of the UN as a non-political or-
ganization respecting state sovereignty. That is: by placing themselves 
in a position of being bearers of, and experts in how to implement 
“principles true in every country” (Mitchell 2002), the knowledge that 
was deemed relevant about local factors had almost exclusively to do 
with how to approach more or less recalcitrant or “difficult” institu-
tions and individuals in Liberia. This tendency to privilege policy re-
sponses built around a specific type of, western-based, universal 
knowledge is intimately related to what Hughes and Pupavic (2005) 
have called the “pathologisation” of fragile states and post-conflict 
societies: peacebuilders tend to define post-conflict countries as trau-
matized, dysfunctional, irrational, immature, which legitimizes a turn 
towards models and solutions defined by outsiders rather than local 
actors.  
 


                                                 
7 UNMIL Political Affairs Officer, Interview May 21, 2008. 







International legitimacy trumps do-
mestic legitimacy 


Peacebuilders increasingly recognize the importance of focusing on 
questions of legitimacy, both in terms of how external actors are per-
ceived by the local population, and in terms of how the general popu-
lation in a country understand and perceives of the state that is to be 
built to prevent future conflicts (OECD-DAC 2008). Indeed, one of 
the most important criteria for judging whether peacebuilding efforts 
will succeed is the extent to which different local groups see the state 
as legitimate. But while the legitimacy of the state is increasingly rec-
ognized as central for success, how this issue is approached by the UN 
and other external actors is another matter. As noted above, peace-
building is defined in terms of advancing a set of liberal principles to 
be built into the new state that is to emerge throughout an extended 
peacebuilding effort. Because the content of these principles are non-
negotiable and self-evident, however, there is little discussion about 
and negotiation over what, precisely, these principles should entail in 
a specific setting. This is because the ends and means of peacebuilding 
are considered legitimate by virtue of being in conformity internation-
ally established norms and principles, leaving the question of how dif-
ferent domestic groups perceive of the state as a question of less im-
portance. In essence, peacebuilders tend to assume that the interna-
tionally established legitimacy of the liberal principles that they ad-
vance will automatically translate into domestic legitimacy of the state 
as viewed by the local population. While the normative pull of liberal 
principles are  unmistakable, it is an open question whether different 
domestic groups see such principles as legitimate – especially when 
these are effectively being imposed from the outside rather than being 
developed through negotiations and debate domestically.8 
 
In the new Capstone doctrine for UN “multidimensional” peacekeep-
ing operations – including peacebuilding efforts – the discussion of 
the normative framework that legitimizes peacekeeping is noteworthy 
in several respects. It is asserted that  
 


“International human rights law is an integral part of the normative 


framework for United Nations peacekeeping operations. The Univer-


                                                 
8 For an excellent discussion how liberal principles such as those that define peacebuilding 


can or should be imposed as a set of given and non-negotiable principles or whether they 
should be allowed to emerge, over time, through an extended process of domestic debate, 
criticism and contestation, see Bilgrami (2006).  
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sal Declaration of Human Rights, which sets the cornerstone of  inter-


national human rights standards, emphasizes that human rights and 


fundamental freedoms are universal and guaranteed to everybody.” 


(UN 2008a: 14).  


 
In the document, human rights are discussed as one of four central 
sources defining the normative framework for UN peacebuilding, the 
other three being the Charter of the UN, International humanitarian 
law and Security Council mandate. Ownership is defined as a success-
factor linked to establishing good or positive perceptions of the peace 
operation among the local population. The document asserts that “Ef-
fective approaches to national and local ownership not only reinforce 
the perceived legitimacy of the operation and support mandate imple-
mentation, they also help to ensure the sustainability of any national 
capacity once the peacekeeping operation has been withdrawn.” (ibid: 
39). 
 


“The experiences of the past 15 years have shown that in order to suc-


ceed, United Nations peacekeeping operations must also be perceived 


as legitimate and credible, particularly in the eyes of the local popula-


tion. The United Nations recent experience with multi-dimensional 


peacekeeping has also served to highlight the need for United Nations 


peacekeeping operations to promote national and local ownership, in 


order to contribute to the achievement of a sustainable peace.”  (Ibid.: 


36). 


 
As it moves on to discuss the general question of peacekeeping opera-
tions’ legitimacy, the doctrine exhibits a clear tendency to view local 
perceptions as potential misperceptions. “International legitimacy” it 
is asserted, “is one of the most important assets of a United Nations 
peacekeeping operation.” (p.36). This is explained as stemming from 
UNSC mandate, the broad composition of troop contributing countries 
(TCCs) and from the authority vested in the Secretary-General of the 
UN. It is acknowledged, however, that this legitimacy also hinges on 
the quality of the conduct of peacekeepers. Indeed, the doctrine refers 
three times in a few paragraphs to how the “perceived legitimacy” of 
peacekeeping is affected by the quality of the conduct of peacekeep-
ers. Here, “effective approaches to national and local ownership” is 
seen as important to “reinforce the perceived legitimacy of the opera-
tion and support mandate implementation.” (ibid. 39).  
 
To talk about the perceived legitimacy of a UN peacekeeping opera-
tion, however, is to assume that their actual legitimacy does not de-
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pend on the views of the local population. Indeed, it is to assume that 
the international (liberal) standards that peace operations, and peace-
building efforts, adhere to are what really provides them with legiti-
macy. This amounts to invoking a normative definition of legitimacy 
where legitimacy is linked to general concepts of right and good (i.e. 
human rights), and it is thus possible that some actors “perceive” of 
this legitimacy in the wrong way – that they have misperceptions 
about what is and what is not legitimate in a normative sense. It thus 
makes sense to talk about the “perceived legitimacy” of UN peace op-
erations at the local level and to juxtapose that to the international le-
gitimacy that peace operations have. In an empirical reading of le-
gitimacy, by contrast – one following from Weber’s discussion of the 
matter – to talk about “perceived legitimacy” is nonsensical since le-
gitimacy is, by definition, established and maintained through the per-
ceptions, or beliefs, people may have regardless of their normative 
content (Bellina et al 2009).  
 
The emphasis on international over domestic legitimacy is perhaps 
best expressed in how local ownership is conceptualized in the Cap-
strone Doctrine: Whereas human rights are seen as defining for the 
normative order of peace operations together with the UN charter, 
UNSC mandate and international humanitarian law, ownership is in-
cluded as “other success factors” that are derived from experience. In 
short, local ownership is not seen as part of the legitimacy of peace 
operations. In much the same way as in the Secretary General’s report 
on Rule of Law in post-conflict settings, the Capstone doctrine brings 
out the extent to which the principle of ownership is not foundational 
but is (merely) a measure to increase effectiveness. It is a principle 
that emerges from the outside to constrain peacebuilding operations, 
as it were, not a principle that defines what peacebuilding is from the 
inside in terms of its goals and mode of operations. This is eminently 
understandable against the backdrop of the universalist, Archimedean 
interpretation of the liberal principles that define peacebuilding, where 
the end-state is given from outside rather than inside the social.  
 
One of the more striking aspects of contemporary peacebuilding ef-
forts is that whereas rule of law principles are defined as the very cor-
nerstone of what a well-functioning state should look like, these rule 
of law principles are not applied to the UN itself. That is: at the same 
time as the UN is deeply involved in defining what laws should look 
like, how institutions should be set up and function, what should be 
prioritized etc, the local population whose lives are affected by UN 
decisions do not have access to the type of review and contestation 
that fall within administrative law-mechanisms of accountability at the 
national level in liberal democracies. Such principles includes the i) 
procedural participation and transparency, i.e. the right of affected in-
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dividuals to receive relevant information and to have their opinions 
heard; ii) reasoned decisions, i.e. that decisions are justified and open 
to contestation; and iii) review – the right to challenge decisions made 
by administrative bodies in court or another form of independent re-
view.  
 
For the military side of UN peacekeeping operations, there are Rules 
of Engagement (RoE), but for the civilian aspect of a UN peacekeep-
ing operations, as well as for, say, the UNDP, there are no rules with 
legal standing that secures – as far as I have been able to document – 
such rights for the local population. A recent review of the account-
ability of IOs by one international law scholar concludes in this regard 
that whereas bureaucracies in the national context are embedded in a 
rule of law context, IOs are not:  
 


“A turn to the domestic context for inspiration also draws attention to 


the institutional context in which autonomous bureaucracies are em-


bedded, namely the context of a rule-of-law. A functionally equivalent 


context is blatantly missing at the international level. An elementary 


function that the national context of a rule-of-law provides is the insti-


tutional framework for contesting the actions of bureaucracies – their 


decisions and interpretations – both in legal and political fora. This 


makes autonomous bureaucracies bearable. It is more fundamentally a 


prerequisite for their desirability and a necessary ingredient for indi-


vidual and collective democratic self-determination” (Venzke 2008: 


1422-1423). 


 


This feature of the UN’s mode of operations is in part explained by 
the fact that the UN and other external actors are there to assist na-
tional governments, who ultimately are “owners” of and responsible 
for what goes on through the principle of sovereignty. To the extent 
that there should be such accountability mechanisms, then, it should 
be organized through national governments. As David Chandler 
(2006) has noted, however, external actors’ role in peace- and state-
building efforts amounts to an “empire in denial” where their vast 
powers are concealed by their insistence that they are merely advising 
and facilitating, that it is the national government that “owns” the 
policies and actions undertaken to re-build society. Moreover, there is 
no reason why the UN could not establish some form of accountability 
and review mechanisms, as the World Bank has already done through 
its Independent Inspection Panel.9 While DPKO has guidelines and 


                                                 
9 The Independent Inspection Panel is to make sure that the Bank adheres to its own proce-


dural rules in assessing the impact of particular projects on local populations. Citizens can 
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best practices for how to engage with the local population, how to 
consult with political leaders and to secure “ownership”, there are no 
rules or institutionalized mechanisms that bestows any rights to the 
local population to hold the UN accountable. This lack of accountabil-
ity mechanisms reflects, I argue, the built-in assumption that peace-
building is about advancing allegedly universally agreed upon princi-
ples. Because peacebuilders are seen to advance the “right” objectives, 
and know how to do it, there is no need for elaborate checks and bal-
ances, for review and for accountability, of how they go about effort 
to reform a society’s core institutions. 
 
When coupled with the assumption that international legitimacy trans-
lates into de facto domestic legitimacy, it is not surprising that peace-
building efforts are rarely based on solid local ownership. As one 
study argues: 
 


“In practice.., local ownership in peacebuilding contexts has come to 


be less about respecting local autonomy and more about insisting 


that domestic political structures take responsibility for – ownership 


over – the implementation of a pre-existing (and externally-defined) 


set of policy prescriptions.” (Donais 2008: 7) 


 
Current peacebuilding practice tends to interpret ownership in a nomi-
nal, technocratic way, aimed at transferring responsibility of exter-
nally defined reforms to local authorities, yet leaving little room for 
genuine dialogue, experimentation and innovation to establish custom-
size approaches. “Far from restoring autonomy to local societies”, 
therefore, the approach to ownership “can be viewed as a fundamen-
tally disempowering form of local ownership, with internal political 
forces expected to both uncritically adopt and actively implement ex-
ternal blueprints for post-conflict transformation (ibid).  
This impulse to do rather than support, to define plans and to tell gov-
ernment officials what they should do in order to build a peaceful, lib-
eral democratic state is intimately linked to two standard phrases 
found in the discourse on peacebuilding and state failure. Societies 
emerging from conflict are seen to “lack capacity” to govern effec-
tively, which justifies a more hands-on approach on the part of exter-
nal actors to get things done. Some groups in post-conflict societies, 
including the government, are also seen to sometime “lack political 
will” in the sense of not being on-board with the goals contained in 
the liberal peacebuilding model. The categorization of post-conflict 
societies, and sub-groups within them, as lacking capacity and/or po-
litical will only makes sense, however, within a framework where the 


                                                 
submit complaints to the Panel only concerning the procedures used, not the content of 
the decision as such. 
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goals and specific reform efforts are primarily defined by outsiders. 
Even in cases where the government is generally seen to have a strong 
pro-western and liberal agenda – as in the case of the Ellen Shirleaf 
Johnson’s Government in Liberia – “lack of political will” is often 
invoked as the central reason why it is difficult to succeed in imple-
menting the stated goals of a UN peaceoperation. At a retreat for the 
UN Country Team and UNMIL senior management in 2008, for ex-
ample, the participants identified lack of “capacity and will” of both 
civil society and the Government of Liberia as among the central ob-
stacles to be addressed in order to “improve the impact of the UN”. 
(UN 2008b: 2). While the frustration about lack of capacity for efforts 
to re-build a society emerging from conflict is understandable, it is 
doubtful whether understanding, and acting on, post-conflict societies 
in terms of lack of capacity and lack of political will is conducive to 
fostering local ownership and generating “bottom-up” legitimacy for a 
liberal democratic political and institutional arrangement.  







Conclusion  


The two assumptions about the superiority of universal knowledge 
and of international legitimacy underpin the rationale and organization 
of peacebuilding efforts, and they help explain why respect for local 
ownership and sensitivity to local conditions is so difficult to imple-
ment in practice. In this framework, universal templates are privi-
leged, external actors assume the position of experts, and legitimacy is 
believed to follow from the assumed normative force and universal 
acceptance of the international standards that underpin peacebuilding.  
 
The problem, then, is written into the very rationale and definition of 
what peacebuilding has come to mean, in terms of advancing and im-
plementing a set of a priori defined principles for the organization and 
governing of society. But adjusting the ends and means of peacebuild-
ing to make it fit in with the local context and the “political will” of 
key local groups involves some very difficult normative considera-
tions, not least in terms of how to adjudicate between different and 
possibly conflicting ends and values. Should democratic elections be 
put on hold until a robust institutional framework is in place, as many 
authors have suggested (Paris 2004)? Or should a trusteeship ar-
rangement be used, where sovereignty is transferred back to the coun-
try in question only after an extended period of tutelage and training 
(Krasner 2005)? Alternatively, should one seek to foster ownership by 
building on local institutions even when doing so means supporting 
illiberal forms of rule?  
 
These are all difficult ethical and political questions that are far be-
yond the scope of this report and I limit myself to noting that public-
political debate and reflection about how and whether liberal princi-
ples should always and a priori define the goals of peacebuilding ef-
forts is of central importance. There is a strong argument to be made 
that only when external actors allow for liberal principles to emerge 
from and through domestic debate and contestation – rather than being 
already defined by external actors – will peacebuilding efforts be sus-
tainable and “owned” by the population in question. Here, there is 
considerable inspiration to be taken from Akeel Bilgrami’s discussion 
of how liberal principles can also be understood in non-Archimedean 
and a priori universalistic terms. Discussing the case of securalism in 
India, Bilgrami argues that what was problematical with Nehru’s 
stance vis a vis Muslims and Sikhs was not that it was secular, but that 
it was a priori secular, refusing any involvement of Muslims and 
Sikhs as religious groups because Nehru’s Congress Party – as a self-
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proclaimed secular party – claimed to represent both religious and 
non-religious groups. Bilgrami summarizes his charge thus:  
 


For three decades before independence the Congress under Nehru re-
fused to let a secular policy emerge through negotiation between dif-
ferent communal interests, by denying at every step in the various 
conferrings with the British, Jinnah's demand that the Muslim League 
represents the Muslims, a Sikh leader represents the Sikhs, and a hari-
jan leader represents the untouchable community. And, the ground for 
the denial was simply that as a secular party they could not accept that 
they not represent all these communities. Secularism thus never got 
the chance to emerge out of a creative dialogue between these differ-
ent communities. It was sui generis. This archimedean existence gave 
secularism procedural priority but in doing so it gave it no abiding 
substantive authority. (Bilgrami 1994: 1754. Emphasis added). 


 
The key phrase here is “no abiding substantive authority”: because it 
was defined unilaterally and prior to public-political debate, secular 
principles never got the chance to be seen as substantively authorita-
tive (“owned”) by Sikhs and Muslims. The parallel to contemporary 
efforts to have different domestic groups “own” policies, institutions 
and principles that have been defined by others is striking. A more 
pluralist reading of liberal principles would insist on placing the pro-
cedural principle of participation, debate and contestation on a more 
equal footing with the substantive principles of the liberal peacebuild-
ing model.  
 
At a more practical level and organizational level we can identify 
some elements that can at least alleviate some of the problems identi-
fied above. Based on the analysis above, the problem with peacebuild-
ing is that there is too much emphasis on building – on the idea that 
the peace is there to be built by outsiders and their expertise rather 
than assisted, cultivated, facilitated and mediated. If peacebuilding 
had more to do with facilitation, mediation and conflict resolution, it 
would arguably take the edge off the arrogance of peacebuilding, and 
would help peacebuilders see the problem in a more nuanced and con-
text specific way. Peacebuilders will arguably help secure local own-
ership in a more effective way if they are trained to always work with 
local counterparts rather than on them, and to build new institutions on 
the basis of what can be plausibly agreed upon by different local ac-
tors. Institutionalizing the ideal of the peacebuilder as a facilitator 
rather than a builder, then, could possibly be a step in the right direc-
tion.  
 
In the current institutional set-up at the UN, however, both country 
specific knowledge and good offices functions, such as diplomatic ne-
gotiations and facilitation, is the purview of the Department of Politi-
cal Affairs (DPA). Often, the working relationship between DPA and 
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DPKO are suboptimal, owing to classic turf-battles for resources, 
competence and decision-making authority. The difficult relationship 
between these two organizational units is not readily resolved, given 
the complex political nature of UN reform efforts. But there are other 
ways to institutionalize the ideal of the facilitator within the central 
organizations involved in peacebuilding: the development of best 
practices and operational guidelines within key organizations, includ-
ing the DPKO and UNDP are cases in point. Moreover, the develop-
ment and institutionalization of specific training modules aimed at in-
stilling skills and knowledge of facilitation, mediation and conflict 
resolution at all levels of operations will help take the edge off the 
technocratic building ideal of existing peacebuilding efforts. 
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THE CONCEPT OF JIHAD IN ISLAMIC 
INTERNATIONAL LAW
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ABSTRACT
In the post 11 September 2001 legal and political environment, Islam appears to have
become one of the most misunderstood religions. Islam has been equated with fanati-
cism, intolerance, violence and wars of aggression – the classical Jihad ideology is
often deployed to cast doubts on the compatibility of Islam with modern norms of
international law as enunciated in the United Nations Charter. Much confusion stems
from the fact that Islamic international law and Islamic laws of armed conflict have
not received due attention in western legal scholarship. The concept of Jihad has argu-
ably been central to many modern conflicts including that of resistance to US occupa-
tion of Iraq (2003–2005), the struggle for self-determination in Kashmir (1947–2005)
and the Palestinian struggle for reclaiming their land from Israel (1948–2005).


This article seeks to provide a jurisprudential analysis of the concept of Jihad.
Amidst controversies surrounding Jihad, the authors attempt to contextualise the con-
cept and relate the discussion to contemporary norms of International law as estab-
lished by the United Nations Charter. The authors identify the conditions under which
Jihad is permissible in Islamic law in the light of its various sources. The distinction
between dar-al-harb (abode of war) and dar-al-Islam (abode of Islam) is presented as
this issue impacts on laws of war in Islam. The significance of humanitarian principles
within Islamic international law as well as in Islamic humanitarian law is highlighted.


Self-exertion in peaceful and personal compliance with the dictates of
Islam (constitutes) the major or superior Jihad


—Hadith of the Prophet Muhammad


1 INTRODUCTION


In the post 11 September 2001 legal and political environment, Islam appears to
have become one of the most misunderstood religions. Critics of Islam argue
that Islam per se is an aggressive religion, encouraging Muslims to have recourse
to violence, terrorism and destruction.1 Muslim civilisation has been castigated
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as being backward, insular, stagnant and unable to deal with demands of the
twenty-first century.2 Islam has been equated with fanaticism, intolerance, violence
and wars of aggression – the classical Jihad ideology is often deployed to cast
doubts on the compatibility of Islam with modern norms of international law as
enunciated in the United Nations Charter.3 Much confusion stems from the fact
that Islamic international law and Islamic laws of armed conflict has not received
due attention in western legal scholarship.4 The concept of Jihad has arguably
been central to many modern conflicts including that of resistance to US occupation
of Iraq (2003–2005),5 the struggle for self-determination in Kashmir (1947–2005)6


and the Palestinian struggle for reclaiming their land from Israel (1948–2005).7


This article seeks to provide a jurisprudential analysis of the concept of Jihad
and locate it in the wider framework of Islamic international law known as as-
siyar. Amidst controversies surrounding Jihad, the authors attempt to contextual-
ise the concept, identify conditions under which Jihad is permissible in Islamic law
and relate the discussion to contemporary norms of international law as estab-
lished by the United Nations Charter. The distinction between dar-al-harb (abode
of war) and dar-al-Islam (abode of Islam) is presented as this issue impacts on laws


the use of all forms of violence. Islam does’. P Sookhdeo, ‘A Religion that sanctions
violence’, Daily Telegraph, 17 September 2001, 22. For a detailed analysis, see J. Rehman,
Islamic State Practices, International Law and the Threat from Terrorism: A Critique of
the ‘Clash of Civilizations’ in the New World Order (2005).


2 ‘We must be aware of the superiority of our civilization, a system that has guaranteed
well-being, respect for human rights – and in contrast with Islamic countries – respect
for religious and political rights. Islamic civilization is stuck where it was fourteen hun-
dred years ago’. Italian Prime Minister, Silvio Berlusconi, comments made in Berlin,
26 September 2001. These comments have been cited extensively: see A. Palmer, ‘Is the
West Really Best’, Sunday Telegraph, 30 September 2001, 14; A. Osburn, ‘On the Brink
of War: Reaction–Scorn Poured on Berlusconi Views–European and Muslim Leaders
Express Disgust’, The Guardian, 28 September 2001, 4; and ‘EU deplores “Dangerous”
Islam Jibe’, BBC News, 9 October 2004, available at <http://news.bbc.co.uk/1/hi/world/
middle_east/1565664.stm>.


3 J.L. Esposito, The Islamic Threat: Myth or Reality? (1992) 5; and A. Cassese, Terrorism,
Politics and Law: The Achille Lauro Affair (1989) 1.


4 See M.A. Boisard, ‘On the Probable Influence of Islam on Western Public and Interna-
tional Law’, (1980) 11 International Journal of Middle East Studies 429; T. Landscheidt,
Der Einfluß des Islam auf die Entwicklung der Temperamenta Belli im europäischen
Völkerrecht (1955), unpublished dissertation, Göttingen; M.C. Bassiouni, ‘Protection of
Diplomats Under Islamic Law’, (1980) 74 AJIL 609; and for a rare, though useful con-
temporary European perspective on Islam, see S. Ferrari and A. Bradney (eds.), Islam
and European Legal Systems (2000).


5 See D. McGoldrick, From ‘9-11’ to the ‘Iraq War 2003’: International Law in an Age of
Complexity (2004).


6 A. Lamb, Kashmir: A Disputed Legacy, 1846-1990 (1991); A. Azmi, Kashmir: An Unpar-
alleled Curfew (1990); and T. Ataöv, Kashmir and Neighbours: Tale, Terror, Truce (2001).


7 See I. Abu-Lughod (ed.), The Arab-Israeli Confrontation of June 1967: An Arab Per-
spective (1996); W. Laqueur, The Road to War, 1967: The Origins of the Arab-Israel
Conflict (1968); A. Cassese, Self-Determination of Peoples: A Legal Reappraisal (1995);
N. Guyatt, The Absence of Peace: Understanding the Israeli-Palestinian Conflict (1998);
and C. Bell, Peace Agreements and Human Rights (2000).
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of war in Islam. The significance of humanitarian principles within Islamic interna-
tional law as well as in Islamic humanitarian law is also highlighted.


The article is divided into five sections. After these introductory comments,
section II analyses the nature of Islamic international law (as-siyar). Section III
examines the meaning of Jihad and evaluates its application within modern
international law. The discussion establishes the existence of two divergent
views on the nature of Jihad. While reviewing these divergent views, the authors
adopt a third and arguably, more contextualised and realistic approach towards
the subject. Section IV examines principles of Islamic humanitarian law, and sec-
tion V provides some concluding observations.


2 THE NATURE OF ISLAMIC INTERNATIONAL LAW 
(AS-SIYAR)


Within western legal literature, there continues to remain a substantial debate
over the acceptance of international law as a distinct field of law and its relation-
ship with domestic laws.8 Islamic international law, known as as-siyar, is in this
sense substantially different from its western counterpart. First, as-siyar has been
recognised as an integral part of Islamic law and Islamic jurisprudence.9 Second,
as-siyar grew into a fully functional body of the Sharia10 several centuries in
advance of any similar developments in the western world.11 Majid Khadduri
explains it thus:


8 See M.N. Shaw, International Law (2004) 120–174; and D. Feldman, ‘Monism, Dualism
and Constitutional Legitimacy’, (1999) 20 Australian YIL 105.


9 See K. Bennoune, ‘As-Salamu Alaykum? Humanitarian Law in Islamic Jurisprudence’,
(1994) 15 Michigan Journal of International Law 605, 611. For sources of as-siyar, see
H. Kruse, The Foundations of Islamic International Law (1956) 4 n.42; S.G. Vasey-
Fitzgerald, ‘Nature and Sources of the Sharia’, in M. Khadduri and H.J. Liebesny (ed.),
Law in the Middle East (1955) 72; A. Rahim, Muhammadan Jurisprudence (1995);
J. Schacht, Origins of Muhammadan Jurisprudence (1959); J. Schacht, An Introduction
to Islamic Law (1964); N.J. Coulson, A History of Islamic Law (1964); and A.A.A.
Fyzee, Outlines of Muhammadan Law (4th edn., 1974).


10 Principles of Islamic law. We like to make the point here that we believe Sharia to be
based on sources of Islamic law, including the Quran and Hadith, but a human endeavour,
guided and inspired by the religious text in Islam. Most writers on Islamic law equate
Sharia with the Divine Will, a position from which we consciously distance ourselves.


11 One of the reasons for early development of as-siyar since the eighth century AD may
well have been the conviction in Muslim theology that the Islamic nation was one
entity, the Ummah, and so laws to cover various nationalities in this communitas islam-
ica, were necessary. The various schools of Islamic juristic thought thus set about to
deduce rules of international law from the sources of Islamic law. The Hanafi school of
juristic thought was particularly active, and two of Abu Hanifa’s (founder of the Hanafi
school of thought) followers came to be known as ‘fathers’ of the Islamic law of nations.
Abu Yusuf authored the Kitab al Kharaj and al-Radd Ala Siyar al-Awai, and al-Shaybani
wrote his famous al-Siyar al-Kabir translated by Majid Khadduri as The Islamic Law of
Nations (1966). These works date back to the second and third century of hijra,
the Islamic calendar (eighth and ninth century of the Christian calendar). For a discussion 
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[T]he siyar, if taken to mean the Islamic law of nations, is but a chapter in
the Islamic corpus juris, binding upon all who believed in Islam as well as
upon those who sought to protect their interests in accordance with
Islamic justice.12


Hamidullah defines it as ‘[t]hat part of the law and custom of the land and
treaty obligations which a Muslim de facto or de jure State observes in its deal-
ings with other de facto or de jure States’.13


The sources of as-siyar are the same as those of Islamic law. There is a general
consensus among writers on the subject that Islamic law is derived from four main
sources and a number of subsidiary sources: the Quran, the Sunna, Ijma and Qiyas
and ijtihad. Hamidullah, however, has a more extended list of sources. These include


1. The Quran;


2. The Sunna or traditions of the Prophet Muhammad;


3. The Practices of the early Caliphs;


4. The Practice of other Muslim rulers not repudiated by the juris-
consults;


5. Opinions of celebrated Muslim jurists:


(a) consensus of opinion (ijma)


(b) individual opinions (Qiyas)


6. Arbitral Awards;


7. Treaties, Pacts and other Conventions;


8. Official instructions to commanders, admirals, ambassadors and
other State officials;


9. Internal legislation for conduct regarding foreigners and foreign
relations;


10. Customs and usage.


The Quran is the primary source of Islamic law since it is, in the view of Muslims, the
very word of God. The Quran consists of revelations made by God to the Prophet
Muhammad over a period of approximately 23 years. The Quran consists of 114


of the history of the codification of Islamic international law, see M. Hamidullah,
Muslim Conduct of State: Being a Treaties on Siyar, that is Islamic Notion of Public
International Law, Consisting of the Laws of Peace, War and Neutrality, Together with
precedents from Orthodox Practices and Precedent by a Historical and General Intro-
duction (1977) 61–72.


12 M. Khadduri, The Islamic Law of Nations: Shaybanis Sïyar (1966) 6.
13 Hamidullah, op. cit., fn. 11, p. 3.
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chapters or sura (plural suras), of greatly varying length and diverse subject mat-
ter. The chapters are further divided into verses or ayat (plural ayaat). Of the
6666 verses, about 70 are addressed to the conduct of hostilities.14


The second source of Islamic law is the Sunna or traditions of the Prophet
Muhammad. The Sunna consists of compilation of the Prophet Muhammad’s
actions, sayings and opinions during his lifetime. The general belief of Muslims is
that the Quran and Sunna form the two primary sources of Islamic law. Sunna,
however, does not rank as high as the Quran but is considered an important
source in the interpretation of Quranic verses. The memorisation and transmis-
sion of the Sunna in a literary form is characterised as hadith. The term hadith
with a meaning ‘occurring, taking place’ represents the ‘report’ of Prophet
Muhammad’s Sunna.15 The Sunna is preserved and communicated to succeeding
generations through the means of hadiths.16


The third source of Islamic law is ijma, or agreement of jurists among the fol-
lowers of the Prophet Muhammad in a particular age on a question of law.17


Farooq Hassan contends that although third in the hierarchy of sources of law,
ijma forms the major portion of Islamic jurisprudence.18 Ijma, as a source of law,
is supported by the Quran and Sunna.19 The fourth source of Islamic law is qiyas,
translated as analogical deduction. Analogy can only be employed, if no guid-
ance is available on the point under discussion in any of the other three sources
of law.20 Another source of law is ijtihad, which literally means striving, exerting.
Abdur Rahim defines it thus:


As a term of jurisprudence it means the application by a lawyer of all his
faculties to the consideration of the authorities of the law (that is, the


14 See appendix in J. Busuttil, ‘Humanitarian Law in Islam’, (1991) 30 The Military Law
and Law of War Review 113.


15 C.G. Weeramantry, Islamic Jurisprudence: An International Perspective (1988) 34.
16 A Hadith consists of two parts, Isnad and Matin. Isnad refers to the link, the source or the


chain of narrators of the Hadith. Hence a Hadith in its Isnad would report the person who
acted as transmitters. The Matin contains the substance of the Prophets’ sayings, deeds or
actions. See, F.M. Denny, An Introduction to Islam (1994) 160–161; and S.H. Al-Musawi,
Manhajul-Fiqhil-Islami, A Course in the Islamic Jurisprudence (1997) 21–22.


17 Rahim, op. cit., fn. 9, p. 97.
18 F. Hassan, ‘The Sources of Islamic Law’, (1982) 76 Proceedings of the American Society


of International Law 67.
19 See Rehman, op. cit., fn. 1, p. 14.
20 According to a well-recited Hadith, the role Qiyas was confirmed at the time when


Prophet Muhammad (while sending Mu ‘adh b. Jalal to Yemen to take the position of a
qadi) asked him the following question: ‘How will you decide when a question arises?’
He replied, ‘According to the Book of Allah’ – ‘And if you do not find the answer in
the Book of Allah?’ – ‘Then according to the Sunna of the Messenger of Allah’ – ‘And
if you do not find the answer either in the Sunna or in the Book?’ – ‘Then I shall come
to a decision according to my own opinion without hesitation’, then the Messenger of
Allah slapped Mu ‘adh on the chest with his hand saying: ‘Praise be to Allah who has
led the Messenger of Allah to an answer that pleases him’. ‘Kiyas’, in H.A.R. Gibb and
J.H. Kramers (eds.), Shorter Encyclopaedia of Islam (1953) 267.
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Quran, the Hadith and ijma) with a view to find out what in all probability
the law is (that is, in a matter which is not covered by the express words of
such texts and has not been determined by ijma).21


The more conservative body of Islamic scholars deny this as an independent
source and believe that the ‘doors of ijtihad are closed’, meaning therefore that
the age of independent legal reasoning in Islamic jurisprudence is over.22 But
many modern day scholars of Islamic law argue that the doors of ijtihad are
always open.23


2.1 Understanding the Scope and Content of Islamic International Law


There are a range of misconceptions regarding the meaning, content and scope
of as-Siyar. The first of these relate to a belief that the totality of Islamic law, as
expressed in the two primary sources (Quran and Sunna) represent the ultimate
expression of the Divine Will24 and that no further refinement is permissible or
indeed possible in the two established sources. Other Islamic jurists however dis-
agree and emphasise the need for continual review and development of Islamic
law. According to one leading scholar Gamal Badr, a definition of as-siyar
should not lose sight of the historical framework of Islam. Studies based on a sin-
gle source in the classical literature or on sources pertaining to a single period
are bound to be descriptive of Islam as it was at a certain point in time, not of the
living and developing Islamic view of international law and relations.25 Badr
believes that the Islamic law of nations is not part of the dogma of Islam but


[I]s the product of a continuing process of juridical speculation by author-
itative jurists over the ages. The Islamic law of nations is part of the cor-
pus of Islamic law just as the original jus gentium was a branch of
municipal Roman law. Islamic law is a religious law only in the sense that
its basic ethical grounds and some of its general principles are to be found
in the Quran and the pronouncements of the Prophet Muhammad.
Beyond that, the corpus of Islamic law as it developed over the ages is
‘manmade’ in the sense that it resulted from the efforts of the jurists of
the various schools of law. If civil law can be described as a legislator’s law


21 Rahim, op. cit., fn. 9, p. 143 and accompanying footnotes for Arabic sources.
22 Ibid., p. 147 and discussion therein.
23 Ibid. Mohammad Iqbal, the famous Muslim philosopher–poet actively advocated ijti-


had. See his famous exposition on the subject, M. Iqbal, Reconstruction of Religious
Thought in Islam (1971). Also see, Hassan, op. cit., fn. 18, p. 68.


24 A.A. An-Na’im, Toward an Islamic Reformation: Civil Liberties, Human Rights and
International Law (1990) 145; and ‘[T]here is often a traditional misconception about
Islamic law being wholly divine and immutable’ is present in M.A. Baderin, Interna-
tional Human Rights and Islamic Law (2003) 33.


25 G.M. Badr, ‘A Survey of Islamic International Law’, (1982) 76 Proceedings of the
American Society of International Law 56.
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as to its source and common law as a judge’s law, then Islamic law is a
jurist’s law. There is very little that is rigid and immutable in Islamic law.26


This view is reinforced by Farooq Hassan’s discussion on Islamic international
law. He argues that


[T]hough the basis of every norm of Islamic law is by theory derived
directly or indirectly from God’s wishes for His peoples, in arriving at
what a particular norm is for a given society, the mind of the jurist is pat-
ently visible. Therefore, the mechanics of Islamic jurisprudence, function-
ally speaking, are similar to the contemporary working of the law of a
country possessing a common law system or a civil system of law. The
character of the rules of Islamic law is therefore not spiritual but clearly
secular, in the sense that such rules are made for the utilitarian purposes
of a society by jurists through the use of the same techniques as employed
in other legal systems; however, there is a priori, a fundamental assump-
tion that the rules so made are ultimately based on the Quran or the
sunna. The human element in Islamic law is, therefore, as pronounced as
it is in any other major legal system of the world.27


For purposes of our present discussion, it is important to note that apart from the
Quran and Sunna compiled as Hadith (which were inspired by God but compiled by
human beings after the death of the Prophet Muhammad), all the other sources of
Islamic law are clearly devised by human knowledge and endeavour. This inference
however does not appear to be as obvious as it should have been – leading most
Muslim scholars to argue that Islamic law is divine law and hence unchangeable.
Implications of this conservative view in Islamic jurisprudence for doctrines such as
Jihad are far reaching indeed. The predominance of this school of thought fossilises
the confrontational and conflictual element of Jihad, thus precluding alternative
legal reasoning, compatible with present day requirements of coexistence in a world
espousing diverse ideologies. It is with these concerns in mind that it is proposed to
undertake a conceptual analysis of the doctrine of Jihad in Islamic tradition.


3 JIHAD: ITS MEANING, SCOPE AND PURPOSE 
IN THE ISLAMIC TRADITION


The doctrine of Jihad is central to the Islamic world view of international law.
The Jihad ideology remains prominent in modern day conflicts and is frequently
equated as the Islamic notion of ‘Just war’.28 Notwithstanding the significance


26 Ibid.
27 Ibid.
28 See H.M. Zawati, Is Jihad a Just War? War, Peace, and Human Rights Under Islamic


and Public International Law (2001) 55–58.
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and value of Jihad doctrine, there remains a continuing debate over the mean-
ing, scope and purpose of the term. This section examines the two divergent the-
ories advanced by scholars and jurists.


3.1 As-siyar and Jihad Ideology: A Permanent State of Belligerence with all 
Non-Believers?


According to this significantly popular interpretation, the totality of Jihad ideol-
ogy represents a religiously sanctioned aggressive war to propagate or defend
the faith.29 In fact, so strong is the ordinance to use aggressive war, that as-siyar
values are regarded as synonymous to those of the Jihad. One proponent of this
theory is Professor Rhoda Mushkat, who makes the point that


Islamic law enjoins Moslems to maintain a State of permanent belliger-
ence with all non-believers, collectively encompassed in the dar al-harb,
the domain of war. The Muslims are, therefore, under a legal obligation
to reduce non-Muslim communities to Islamic rule in order to achieve
Islam’s ultimate objective, namely the enforcement of God’s law (the
Sharia) over the entire world. The instrument by which the Islamic state is
to carry out that objective is called the jihad (popularly known as the
‘holy war’) and is always just, if waged against the infidels and the ene-
mies of the faith.30


Since the state of belligerence and conflict is permanent, this view also regards
as-siyar as exclusive to the Islamic laws of war. James Busuttil in advocating this
position in his expose ‘Humanitarian Law in Islam’31 makes the point that


[A] primary concern of Islam, given its impetus to conversion by the
sword, is the conduct of war. Indeed, the study of the law of war, the siyar,
so encompasses the attitude of Islam to the non-Muslim world that it has
taken on the connotation of Islamic international law in general.32


Busuttil’s views appear to coincide with many Islamic scholars who perceive
Jihad exclusively as an instrument of aggressive war. Majid Khadduri, a prominent


29 Professor Abdullahi Ahmed An-Na’im makes the observation that ‘the term can also
refer to religiously sanctioned aggressive war to propagate or “defend” the faith. What
is problematic about this latter sense of jihad is that it involves direct and unregulated
violent action in pursuit of political objectives, or self-help in redressing perceived
injustice, at the risk of harm to innocent bystanders…’. A.A. An-Na’im ‘Upholding
International Legality Against Islamic and American Jihad’, in K. Booth and T. Dunne
(eds.), Worlds in Collision: Terror and the Future of Global Order (2002) 162–172.


30 R. Mushkat, ‘Is War Ever Justifiable? A Comparative Survey’, (1987) 9 Loyola of Los
Angeles International and Comparative Law Journal 227.


31 Busuttil, op. cit., fn. 14, p. 113.
32 Ibid.
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Islamic jurist believes that Islam emerged in the seventh century as a conquering
power with world domination as its goal.33 Its notion of international law, he
argues was bound to be in keeping with its mission of proselytisation of the
whole of humankind.34 Islamic law for the conduct of state was, therefore, the
law of an imperial state which would recognise no equal status for the party (or
parties) with whom it happened to negotiate or fight.35


It is contended that Khadduri and Busuttil’s views are too narrowly con-
trasted; they fail to take on board the numerous aspects of conduct of inter-state
relations not covering laws of armed conflict. Those arguing for an aggressive
position equate Jihad as being synonymous with the use of force36 and some-
times defined as ‘holy war’.37 As noted above, Islamic international law per-
ceives the world as being essentially divided into dar-al-Islam and dar-al-harb38,
and in theory, dar-al-Islam was permanently at war with dar-al-harb. Muslims
were under a legal obligation to reduce dar-al-harb to Muslim rule and ulti-
mately enforce God’s law over the entire world.39


There is evidence that this version of Jihad ideology was deployed in the
expansionist phase of Islam. In the chronicles of Islamic history, there are
instances where the lines between violence pure and simple and Jihad are
blurred; certainly wars and other societal conflicts of early Islamic experience by
their very nature were destructive and bloody. This image of Jihad as an instru-
ment of aggressive war is relished by those who claim fundamentally divergent


33 M. Khadduri, War and Peace in the Law of Islam (1955) 51–54.
34 M. Khadduri, ‘Islam and the Modern Law of Nations’, (1956) 50 AJIL 358–359.
35 Ibid.
36 A.A. An-Na’im reports on the basis of the Quran and Sunna that the term qital (fight-


ing) and its derivatives were used to denote the use of force in international relations as
opposed to the term jihad which has can be manifested in more than one forms (use of
force against the enemy being only one such aspect of jihad). See An-Na’im, loc. cit., fn.
24.


37 Bennoune, op. cit., fn. 9, p. 615. The accompanying n.52 is particularly pertinent to our
present discussion. Quoting from Y. Haddad, ‘Operation Desert Shied/Desert Storm:
The Islamic Perspective’, in P. Bennis and M. Moushabeck (eds.), Beyond the Storm: A
Gulf Crisis Reader (1991) 248, 256, where the author describes how misunderstanding
of what jihad really means comes out in insensitive statements. She states ‘The associa-
tion of Islam with holy war, and of Muslims with the propagation of violence, seems to
be endemic to Western awareness of Muslim faith…. When a member of the American
military was interviewed on television (during the Gulf War of 1991) and said that if
they want to get to Allah he didnt mind speeding up the process, he was…expressing an
overt lack of reverence for Muslim life and Muslim faith’.


38 Virtually every writer on Islamic law has considered these divisions. Dar-al-Islam cor-
responds to territory under Islamic sovereignty. Its inhabitants were Muslims by birth
or conversion and the people of the tolerated religions (Jews, Christians and Zoroastri-
ans) who preferred to remain non-Muslims at the cost of paying a special tax. The dar-
al-harb consisted of all the states and communities outside the territory of Islam. Its
inhabitants were called harbis or people of the territory of war (Khadduri, op. cit.,
p. 359). Also see, S. Mahmassani, ‘International Law in the Light of Islamic doctrine’,
(1966) 117 RdC 201, 250–252. Hamidullah, op. cit., fn. 11, Part II.


39 Khadduri, op. cit., fn. 12, p. 359.
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positions between the Islamic legal order and the non-Muslim world. Such a
hypothesis forms the basis of apprehension, tensions and ultimately the so-called
‘clash of civilizations’. In engineering the now well-publicised ‘Clash’, Samuel
Huntington has viewed Islam as ‘a religion of the sword…glorify[ing] military
virtues’.40 In his perception, ‘[t]he Koran and other statements of Muslim beliefs
contain few prohibitions on violence, and a concept of non-violence is absent
from Muslim doctrine and practice’.41


Thomas Payne contrasts what he perceives as the ‘western view of what reli-
gion is and ought to be, namely, a voluntary sphere where coercion has no
place’42 with that of Islam. In his comparison, the


[E]mphasis on non-violence is not the pattern in the Muslim culture. To
the contrary, violence has been a central, accepted element, both in
Muslim teaching and in the historical conduct of the religion. For over a
thousand years, the religious bias in the Middle Eastern Culture has not
been to discourage the use of force, but to encourage it.43


3.2 Jihad and Just War: A State of Self-Exertion and Passivity


In contradistinction to the earlier position, a second view is frequently advanced
by many jurists. According to this interpretation, the Jihad ideology is exclu-
sively one of self-exertion and peaceful co-existence. Proponents of this view-
point place reliance upon the literal interpretation of the meaning of Jihad as
well as the primary sources of the as-siyar – the Quran and Hadith of Prophet
Mohammed. The term Jihad comes from the Arab verb jahada, meaning to
struggle or exert.44 The Prophet Muhammad is believed to have stated that exer-
tion of force in battle is a minor Jihad, whereas ‘self-exertion in peaceful and
personal compliance with the dictates of Islam (constitutes) the major or supe-
rior Jihad’.45 The Prophet Muhammad is also reported to have said that the ‘best
form of Jihad is to speak the truth in the face of an oppressive ruler’.46 In Islamic
jurisprudence, Jihad has been defined as ‘exertion of one’s power to the utmost
of one’s capacity’.47


It is contended that the advent of Islam (especially if compared with its his-
torical epoch) brought forth a peaceful revolution. Islam set peace as the perfect


40 S.P. Huntington, The Clash of Civilizations and the Remaking of World Order
(1996) 263.


41 Ibid.
42 J.L. Payne, Why Nations Arm (1989) 121.
43 Ibid., p. 122.
44 Bennoune, op. cit., fn. 9, p. 615.
45 Ibid., An-Na’im, op. cit., fn. 24, p. 145 (citing Al-Kaya Al-Harasiy, Akhan Al-Quran


1:89 1983).
46 Ibid.
47 Bennoune, op. cit., fn. 9, p. 615.
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social and legal ideal. War was strictly regulated and limited by compulsory legal
rules based on sacred texts and equitable principles. Many Muslim scholars cite
Quran and Hadith texts to put forward the argument that in the Islamic tradition
(unlike popularly held belief), war is an aberration and a condition which may be
resorted to only under unavoidable circumstances.48 The view advanced is that
Islam’s relations with other nations – as originally expounded by the Prophet
Muhammad – was based on the principle of peaceful and non-hostile relations
among nations.49 The Quran states that


And if they incline to peace, incline thou also to it, and trust in God.50


So do not falter, and invite to peace when ye are the uppermost. And God
is with you, and He will not grudge (the reward of) your actions.51


The fact that peace is the preferred state of affairs is borne out by the following
Quranic verse:


And make ready for them all ye can of armed force and of horses teth-
ered, that ye may dismay the enemy of God and your enemy and others
besides them whom ye know not: God knoweth them. And whatsoever ye
spend in the path of God, it will be repaid to you in full, and ye will not be
wronged. And if they incline to peace, incline thou also to it and trust in
God. Lo! He is the Hearer, the Knower.52


There is also authority in the Quran regarding avoidance of the use of force in
international relations and settlement of disputes through arbitration and nego-
tiation. A Quranic injunctions states ‘If two parties among the believers fall into
a quarrel, make ye peace between them’.53


The expansion and propagation of Islam started initially by means of
peaceful preaching and persuasion. Freedom of religion was applied in the-
ory and practice.54 A decade after the advent of Islam, persecution of the
Prophet Muhammad and his early companions and followers gained momen-
tum. To avoid further persecution, they fled from Makkah to Madina in 622
AD – an event known as Hijra (emigration) which also marks the beginning
of the Islamic calendar. At Madina, although the first Muslim State was
established, interference of the Makkans continued and Muslims lived under


48 See Abd al-Wahhab Khallaf, Al-Siyasa al-Shariyya (1350 A.H.) 61–100; Sayyid Qutb,
al-Adala al-Ijtimaiyya (1945) 92, 94–95; Hamidullah, loc. cit., fn. 11. All these sources
are cited in Khadduri, op. cit., fn. 12, p. 293 n.40.


49 For a discussion on this point, see Khadduri, op. cit., fn. 33, p. 293.
50 The Quran, verse VIII:61.
51 The Quran, verse XLVII:35.
52 The Quran, verse VIII:60–61.
53 Although it may be argued here that this verse is confined in its application to disputes


between believers.
54 Mahmassani, op. cit., fn. 38, p. 279.
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persistent fear of invasion from the non-Muslim forces surrounding them. It
was at that time, that the doctrine of Jihad in the sense of armed conflict
gained currency, with the express purpose to defend the religious belief of
the Muslims and to avoid extermination at the hands of the then dominant
group. Thus Jihad in the sense of ‘holy war’ was established essentially as a
means of self-defence.


The expansion of Islam, according to this viewpoint is substantiated not
through the use of force but a variety of factors – use of force or aggression
forming only an ancillary element. Muslims perceived themselves as liberators
and providers of justice, and the rationale for Islam’s expansion and Muslim
dominance was that


[Islam] was the best social and political order the times could offer. It pre-
vailed because everywhere it found politically apathetic people robbed,
oppressed, bullied, uneducated, and unorganised and it found selfish and
unsound governments out of touch with people. It was the broadest,
freshest and cleanest political idea that had yet come into actual activity
in the world.55


Even where force was used it was strictly regulated by a body of Islamic
humanitarian laws. Thus according to Eaton:


[T]he rapidity with which Islam spread across the known world of the sev-
enth centuries was strange enough, but stranger still is the fact that no riv-
ers flowed with blood, no fields were enriched with the corpses of the
vanquished. As warriors the Arabs might have been no better than other
of their kind who had ravaged and slaughtered across the peopled lands
but, unlike these others, they were on a leash. There were no massacres,
no rapes, no cities burned. These men feared God to a degree scarcely
imaginable in our time and were in awe of His all-seeking presence, aware
of it in the wind and the trees, behind every rock and in every valley.
Even in these strange lands there was no place in which they could hide
from this presence, and while vast distances beckoned them ever onwards
they trod softly on the earth, as they had been commanded to do. There
had never been a conquest like this.56


Although there is a vast array of Quranic verses and Hadith literature ren-
dering Jihad obligatory on every Muslim male, yet it is not considered a personal
duty but only a general duty57 which, if accomplished by a sufficient number, the


55 H.G. Wells, The Outline of History: Being a Plain History of Life and Mankind (1925)
613–614.


56 G. Eaton, Islam and the Destiny of Man (1994) 29–30.
57 M. Khadduri, ‘International Law’, in M. Khadduri and H. J. Liebesny (eds.), Law in the


Middle East (1955) 353, where it is stated that Jihad was a required duty of the whole
Muslim community, binding the Muslims en masse rather than individually.
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rest will not be condemned for the neglect of that duty – this fact renders admin-
istration of Jihad entirely in the hands of the government.58 Those sections of the
population who are exempted from participating in Jihad include children and
the blind, lame, old, sick or the very poor.59 Women and slaves are also
exempted from military service,60 but in case of need, even these are liable to
active military service.61


3.3 Contextualising and Rationalising Jihad Ideology – Dar-al-sulh, 
the third way


As indicated earlier, there are disagreements among jurists regarding the nature of
Jihad in Islam. Some argue that it is essentially defensive in nature, whereas others
are inclined to consider it as including an offensive or aggressive element.62 It is
submitted that the truth probably lies somewhere in the middle, and on a historical
plane one might argue that Islamic doctrine of war changed course in keeping with
imperatives of time and circumstances: A critical feature in this regard is the con-
textualising of Jihad. Originating from the premise of peaceful propagation of the
Islamic faith and resort to war only as a measure of self-defence, the doctrine went
through a change when persecution of Muslims by the Makkans lead to their emi-
gration to Madina. Jihad (in the sense of use of force) was established and permit-
ted to protect Muslims and to ensure their right to practice their religion.63


With the developments in as-siyar, the expansion of Islamic jurisdictions and
increasing interaction of Muslims with other equally powerful societies, the
Jihad ideology underwent a change. Although the instrument by which the
Islamic state was meant to sustain itself and expand territorially was through
waging of Jihad, this did not always mean going to war. Muslim States had to
acknowledge the de jure existence and legitimacy of other communities and
States. Jihad could take the form of intensive religious propaganda which may
be construed as a continuous process of psychological and political warfare with-
out resort to use of force in the military sense.64 In their assessment of this phase
of as-siyar, some Islamic scholars such as Khadduri, prefer to compare the con-
flict between dar-al-Islam and dar-al-harb to non-recognition in inter-state rela-
tions without precluding negotiations between the parties.65 Khadduri’s


58 Hamidullah, op. cit., fn. 11, p. 163, and accompanying footnotes.
59 Kasani, VII, 97 cited in Mahmassani, op. cit., fn. 38, p. 280.
60 In support of this view, Ayni XIV states at 164 that the Prophet Muhammad said ‘Your


jihad is pilgrimage’.
61 Hamidullah, op. cit., fn. 11, p. 164.
62 Mahmassani, Hamidullah, Agha Shahi are among writers subscribing to the view


that Islam only permits war in self-defence, while Khadduri and Abdullahi Ahmed
An-Naim argues that Islam permits use of force for propagation of faith which means
that it is inherently aggressive in nature.


63 Mahmassani, op. cit., fn. 38, pp. 277–279.
64 Ibid.
65 Ibid.
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argument provides an avenue for peaceful coexistence between dar-al-Islam and
dar-al-harb which he also reinforces by referring to permissible periods of peace
when Jihad (in terms of use of force) stood suspended.66


With reference to the above argument, the generally accepted view of Muslim
scholars on permissible periods of peace was restricted to ten years relying on
the Treaty of Hubaybia made during the lifetime of the Prophet Muhammad.67


Later practice of Muslim states reflects extension of the ten-year rule to treaties
of unlimited duration.68


Some Muslim jurists have argued that the division of the world into dar-al-Islam
and dar-al-harb was necessitated by prevailing conditions and sense of insecurity
among the fledgling Muslim community. Present-day conditions evolving from
historical experiences of conduct of Muslim states with their non-Muslim coun-
terparts dictate different subdivisions.69 These writers stress the various peaceful
options available in Islam, making room for a third category beyond dar-al-Islam
and dar-al-harb called dar-al-sulh (the abode or territory of peace). The dar-al-
sulh concept itself is based on security offered to people of dar-al-harb, i.e.
promise of aman or security which must be met unconditionally, dhimmi status
which made Christians, Jewish and members of other religions included as ahl-
al-Kitab (people of the Book) protected semi-citizens,70 and the muwada’ah, or
pacta sunt servanda, the recognition of the binding nature of treaties which could
not be revoked without notice. It may be argued that introduction of the dar-al-
sulh as a third category of states in Islamic international opens up the possibility
of building upon options of peaceful settlement of disputes in the Islamic tradi-
tion. Dr. Gamal Badr attempts to place this tripartite notion of the world, i.e. the
dar-al-Islam, dar-al-sulh and dar-al-harb in the historical perspective of Islam,
stating that it has passed through three stages of unequal duration, the age of
expansion, the age of interaction and the age of coexistence.


The ‘age of expansion’ where Islam embarked on its mission of winning the
whole world. The theory elaborated by jurists of the day was to term collectively
the rest of the world which was outside the domain of Islam as dar-al-harb (the
abode or territory of war). The ‘normal’ relationship between it and the Muslim
state was considered to be war. Truce was permitted but its duration could not
extend ten years.71 (cf. the Treaty of Hudaybia). The age of expansion lasted
over a century after which it became clear that the objective of carrying Islam to
the four corners of the world was unattainable. The realities of interaction with
non-Muslim powers imposed new juridical formulations, although some jurists
carried over to the age of interaction the norms and thinking of the previous age.


66 Ibid.
67 See Badr, op. cit., fn. 25, pp. 56–57; Hamidullah, op. cit., fn. 11, pp. 552–553.
68 Ibid.
69 This view is shared by H. Kruse, The Foundation of Islamic International Law (1956)


and S.M. Banajah, Al-Mabadi’ Al-Siyasiyah (1985), cited in Bennoune, op. cit., fn. 9,
pp. 619–620 n.42 and 68, respectively.


70 This status was to be continued legally even during time of war.
71 Badr, op. cit., fn. 25, pp. 56–57.







Concept of Jihad 15 of 23


The ‘age of interaction’ saw the main change in legal thought in the rationale
for waging war against non-Muslims. While in the earlier period of war, against
disbelievers was justified by the mere fact of their disbelief, later jurists placed
more emphasis on their hostility to and aggression against Islam as a rationale
for Jihad. Badr argues that it was in this age of interaction that the dichotomy of
dar-al-Islam/dar-al-harb was replaced by a tripartite division of the world into
dar-al-Islam, dar-al-harb and dar-al-sulh, i.e. the ‘abode or territory of peace’.
The dar-al-sulh is comprised of those states which, while not recognising the
authority of the Muslim state over them, are not hostile and entertain friendly
relations with it.72


The ‘age of coexistence’ or the third age in Islamic international law coin-
cides roughly with the formative stage of international law as we know it today.
In the age of coexistence, which continues to this day, peace has come to be
more widely recognised as the ‘normal’ relationship between the Islamic and
non-Islamic states, and treaties of amity no longer need to be of fixed duration.73


The above discussion, if established as the accepted view of Muslims will
have far-reaching implications for the doctrine of Jihad in Islam where one
of the reasons for going to war is to bring the dar-al-harb into the fold of dar-al-
Islam.


Many serious issues arise regarding the philosophy of Jihad in the Islamic
legal tradition. From a survey of the writings of some of scholars on the subject,
it is evident that applicability of the doctrine is not confined to self-defence.74 It
is permissible as an instrument of reprisal against a rebellious population, includ-
ing apostates, in support of allies in foreign jurisdictions, whether Muslim or
non-Muslim. Finally, one may also argue that Jihad may be used as a tool for
expansion of the Muslim faith, lending strength to the argument that Islam
spread by the sword.75


3.4 Observations Regarding Applicability of Jihad


In the light of the Quran and Sunna, as well as writings of jurists, there appears
to be little consensus as to what the conclusive rules for Jihad are. The safest line
of analysis might lie in arguing that a particular injunction came about in keeping
with the dictates of time. It will also be relevant to mention here that in line with
Quranic hermeneutics, every rule has many alternatives. Thus on a continuum,
one will witness options ranging from strict punishment to complete forgiveness.


72 Ibid., p. 57.
73 These views are also propounded, Khadduri, loc. cit., fn. 12.
74 For a detailed discussion on the doctrine of Jihad, also ibid., pp. 55–82.
75 Khadduri argues that although it was not a consciously formulated policy, Muhammads’


early successors, after Islam became supreme in Arabia, were determined to embark
on a ceaseless war of conquest in the name of Islam. The jihad was therefore employed
as an instrument for both universalisation of religion and the establishment of an impe-
rial world order, ibid., p. 55.
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The question one must ask here is: why have the strictest and most extreme mea-
sures been adopted as law without leaving room for the less harsh alternatives?
An example of this ambiguity and alternatives may be demonstrated in Jihad
against apostates. Mahmassani defines apostasy as abjuration of Islam, commit-
ted voluntarily by a Muslim, either by words or by acts.76 He believes that there
are two courses open to an apostate from Islam. He/she is first invited to return
to Islam. If he/she fails to comply, he/she is then liable to capital punishment
according to the prevalent Hanafi School,77 on the basis of a Hadith of the
Prophet which says ‘He who changes his religion must be killed’.78 But there is a
Quranic verse that appears to establish a different rule by proclaiming that
‘There is no compulsion in religion’.79 If however apostasy is collective and is
accompanied by secession or desertion to the enemy, then it justifies declaration
of war. In such a case, it is equivalent to rebellion and discord (fitnah), which, in
terms of the Quran, is worse and more serious than murder.80 Badr also states
that, according to the true interpretation of the Quran, not mere renunciation of
Islam but becoming an enemy of Muslim society and state was punishable.81 He
refers to a hadith where an individual was brought to the Prophet Muhammad,
so that the penalty of apostasy would be applied to him. He had thrown his spear
out in the desert wanting to kill God because he had lost a beloved woman
whom he had wanted to marry. When brought to the Prophet Muhammad to
stand trial, the response of the Prophet was ‘Isn’t it enough for you to believe in
God?’ The man was not brought to trial, and the penalty was not applied. As
Badr describes it, apostacy was more a political question than anything else,
comparable in modern laws with treason. It was withdrawal from Islam, taking
action against the Islamic nation in a treasonous sense, as opposed to the individual’s
choice of adopting a different type of belief. Another school of thought argued
that denial of Islam, the surrender in peace to God, was the essence of apostasy.82


A further question arising out of our discussion of permissible Jihad lies in
using it as a means of converting non-Muslims to the Islamic faith. Here too,
there appears an element of conflict between freedom of religion and the goal of
converting people to Islam. Hamidullah is of the view that although no one may
be forced to embrace the Islamic faith, yet Islamic rule is to be established by all


76 Mahmassani, op. cit., fn. 38, p. 287.
77 Women apostates are not liable to capital punishment.
78 Ayni XXIV, 79; and Suyuti, Jami, No. 8559, cited in Mahmassani, op. cit., fn. 38, p. 201 n.39.
79 The Quran, verse II:256.
80 The Quran, verse II:191, 217.
81 Badr, op. cit., fn. 25, p. 76, believes that the concerns of those Muslim delegates at the


United Nations who, during the discussions leading to the adoption of the Universal
Declaration of Human Rights in 1948 wanted to avoid the term ‘to adopt’, in that
instrument was because they did not want to encourage change of religion from Islam
to another. These Muslim representatives were concerned on the basis of lessons of the
last century where Muslims were converted by missionaries of imperial powers. Badr
believes this to be a political question.


82 Ibid. Dr. Hassan, participating in the discussion is of the view that the issue of apostasy
was not political but legal; to say that it was political was not to answer the question.
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means. It is not clear what this statement implies, but one might pose the ques-
tion that if non-Muslims refuse to embrace Islam, would it be legitimate to wage
war against them? Verse II:256 of the Quran appears to enjoin the opposite stating:
‘There is no compulsion in religion. The right direction has become distinct from
error’. Similarly, Verse CIX:6 says ‘Unto you your religion and me my religion’.


Some Muslim scholars on Jihad argue that when a Muslim state is free from
internal commotion and strife and has sufficient power to hope for victory in
case of resistance, then it is its duty to invite the neighbouring non-Muslim sov-
ereigns to accept the unity of God as an article of faith and believe in Muham-
mad as the Messenger of God. If they do, they will retain their power and will
secure themselves against hostility on the part of the Muslim state. If the invita-
tion is rejected, the non-Muslim chief within the Arabian peninsula has no other
choice but to face the sword. If, however, his territory is outside Arabia, the
alternative is to pay a yearly jizyah or the protection tax, which will secure his
territory against Muslim attack. If both these alternatives are rejected and all
peaceful persuasion and reasoning fail, then it is the duty of the Muslim State to
declare war in the name of God until it conquers and receives the jizyah or has
the gratification of knowing that the other party has at last embraced Islam.83


With regard to the above justifications for Jihad, it is submitted that it would
be difficult to uphold this opinion on some counts. First and foremost is the
inherent contradiction between conversion to Islam by the use of force and free-
dom of religion verses mentioned above. Second, how valid would these alterna-
tives be in a multi-national world where there is no single Muslim state entity as
envisaged in the arguments of Muslim jurists?


Moreover, the distinctive features of dar-al-Islam and dar-al-harb itself have
undergone a change over the centuries. States that would have come within the
purview of dar-al-harb now no longer answer to that description. A broad defini-
tion of dar-al-Islam is ‘any territory whose inhabitants observe Muslim law’. To
further narrow this down, one would have to pose the question: Must Islamic law
be observed by the majority of the people, by a considerable number of them, or
are there any other conditions required for a territory to be termed dar-al-Islam?
It is stated that in order that a Muslim territory be regarded as dar-al-Islam, the
believer should be able to freely fulfil his/her religious obligations. One of the
tests was whether prayers on Fridays and Eid (feast days) could be held in the
territory.84 On this definition, British India was considered by Muslim scholars
as a dar-al-Islam.85 On the same analogy, one may argue that western states,
such as Britain, today also qualifies as dar-al-Islam,86 thus in turn leading to a
re-evaluation of the divisions of dar-al-harb and dar-al-Islam. On the definition
given above, very few, if any, countries of the world would qualify as other than
dar-al-Islam.


83 Hamidullah, op. cit., fn. 11, pp. 171–172.
84 Khadduri, op. cit., fn. 12, p. 155.
85 Rahim, op. cit., fn. 9, pp. 396–397.
86 Almost every city in Britain has at least one mosque, where Friday and Eid prayers are


held. The Muslims also have facility of halal meat slaughter houses and so on.
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4 ISLAMIC LAW, JUS AD BELLUM AND JUS IN BELLO


In common with general international law in prescribing, the laws relating to
the use of force (jus ad bellum), Islamic law and as-siyar also regulate the con-
duct of hostilities (jus in bello). Although, Islamic law attempted to inject
strong humanitarian precepts in warfare, the jus in bello principles are often
heavily intertwined with jus ad bellum. In the Islamic tradition, substantial lim-
itations are placed in conducting warfare.87 As examined in the earlier sec-
tions, war is permissible and is regarded as an integral part of human existence.
As-siyar has, however, from the outset, endeavoured to develop regulatory
norms for the conduct of wars and conflicts. Although not entirely synony-
mous, the Islamic humanitarian laws are in line with rules of modern interna-
tional humanitarian law.88 Within as-siyar, there exist clear rules relating inter
alia to, notice of commencement of hostilities, unless it is a defensive war,
effects of war, methods of warfare, organisation of the army and navy, modes
of fighting, time of fighting, preparation, discipline and regulation of the army.
The Jihad manifested in war is to be conducted under certain rules, which
though originating in the seventh and eighth century, are still relevant today.
Rules for the conduct of warfare created a category of protected persons. A
distinction is made between combatants and enemy non-combatants. Those
non-combatants who are unable to participate in hostilities are classed as pro-
tected persons and cannot be attacked, killed or otherwise molested.89 Jurists
differ on many details concerning protected persons, but there is general
agreement that they include children, women,90 the very old, blind, crippled,
disabled (mentally and physically disabled) and sick.91 In addition to these,
‘monks and hermits who retire to a life of solitude in monasteries or cloisters,
and other priests who do not associate with other people’ are also to be catego-
rised as protected persons.92 Mahmassani cites an incident where the Caliph
Abu Bakr forbade his commander from harming any religious person.93 These
instructions are in line with rules regarding inviolability of places of worship
stated in the Quran in the following terms:


87 Bennoune, op. cit., fn. 9, pp. 620–621.
88 An-Naim, who considers Jihad as an inherently aggressive concept declares that ‘His-


torically, jihad was a positive phenomenon because it humanised the practice of war-
fare in the Middle Ages. First, Sharia prohibited the prevalent practice of using war for
material gain or revenge. Second, the Prophet and his companions, acting in accord-
ance with the Quran and Sunna, laid down very specific and strict rules for honourable
combat’. A.A. An-Naim, ‘Islamic Law, International Relations, and Human Rights:
Challenge and Response’, (1987) 20 Cornell International Law Journal 317, 326.


89 Mahmassani, op. cit., fn. 38, p. 301.
90 A woman leader, however, forfeits this right.
91 Mahmassani, op. cit., fn. 38, pp. 302–303, where states that Shafei and Ibn Hazm limited


the exemption of protected persons to women and children.
92 Ibid., p. 301.
93 Shaibani I, 39–55, ibid.
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And had it not been for God’s repelling some men by means of others,
cloisters, churches, oratories and mosques, wherein God’s Name is oft
mentioned, would have been demolished.94


This verse of the Quran is also cited in support of freedom of religion in Islam
and against forced conversion to Islam.


In addition to rules regarding protected persons during armed conflict, rules
exist in the Islamic tradition aiming at humane conduct of warfare. Treachery
and mutilation are prohibited, except in case of reprisals.95 A saying of the
Prophet Muhammad is cited: ‘Do not steal from the spoils, do not commit
treachery, and do not mutilate’.96 Another Hadith declares that ‘if anyone of you
fights, let him avert the face’. It is also forbidden to burn enemy warriors alive.97


On the basis of the various sources regarding the conduct of armed conflict, Kas-
ani laid down a general rule regarding protected persons in Islam. He is of the
opinion that any person capable of fighting may be killed, whether he actually
fights or not, and any person unable to fight may not be killed unless he actually
participates in the fighting physically or mentally by way of tendering advice and
provocation’.98


There is difference of opinion among Muslim jurists regarding treatment of
prisoners of war which they considered under the heading of ‘spoils of war’.
This difference is based on two sets of Quranic verses, each enjoining a differ-
ent course of action in the treatment of prisoners of war. The first verse
declares that there are only two options available for prisoners who do not
embrace Islam or enter into a pledge of safeguard or pact of dhimmah. Other-
wise, they are to be killed or enslaved.99 The majority of jurists however prefer
to base their rules on a later Quranic verse that provides for redemption or
release of prisoners of war. According to this interpretation of as-siyar, prison-
ers or hostages are never to be killed or enslaved. Muhammad Hamidullah in a
detailed examination has listed nineteen practices expressly prohibited by
Islamic law – these include a ban on the abuse and maltreatment of prisoners
and hostages.100


Amidst this controversy, a few general rules may be identified that leave the
Head of State with one of the following five courses:


1. Adult male captives are to be enslaved if this is necessary for weak-
ening the enemy. Women and children cannot be killed;


94 The Quran, verse XXII:40.
95 Hidayah II, 117, cited in Mahmassani, op. cit., fn. 38, p. 303.
96 Ayni XIII, 115, cited in ibid.
97 Ibid., citing Mughni X, 502; Hidayah II, 117 and Nawawi Xii, p. 43.
98 Kasani VII, 101, cited in Mahmassani, op. cit., fn. 38, p. 304.
99 The Quran, Verse XXXXVII:4 states thus: ‘So when you meet those who disbelieve, it


is smiting of the necks until you have routed them, then tighten the fetters (bond), and
afterwards either benevolent release or ransom till the war lay down its burden’.


100 Hamidullah, op. cit., fn. 11, pp. 205–208.







20 of 23 Shaheen Sardar Ali and Javaid Rehman 


2. Enslavement of captives and their treatment as spoils of war;101


3. Redemption by exchange for Muslim prisoner;102


4. Redemption by payment of ransom (in money or property);103


5. Benevolent release (mann) of prisoners of war.


In addition to the abovementioned general rules, some mention must be made of
captives who have embraced Islam, either before or after being captured. Such
persons cannot be treated as prisoners of war because they enjoy immunity for
their life, property and young children.104 Special immunity is also granted as a
result of a pledge of safeguard (aman) or a dhimmah pact.105


Another important set of rules in Islamic laws of war relates to destruction
likely to be caused in the course of battle. Since in Islam, the objective of war is
neither the achievement of victory nor the acquisition of the enemy’s property,
participants of Jihad are meant to refrain from unnecessary bloodshed and
destruction of property when waging war. There are, however, three differing
views on this issue.106 The first, held by several jurists (including the Hanafis)
proceeds from the premise that inviolability of property is a corollary of the invi-
olability of its owner. Hence, where life of the owner is not immune, his property
cannot possess this quality. This view therefore permits the destruction of enemy
property including all fortresses, houses, water supplies, palms and other fruit
trees and all other plants and crops. Jurists subscribing to this view cite a
Quranic verse in support of their contention which states that


Whatever palm you cut down or left standing on its roots, it was by God’s
leave…107


It also allows slaughter of any animals belonging to the enemy, including horses,
cows, sheep and cattle, poultry of any kind, bees and beehives. Transferring ani-
mals and weapons from the enemy back to Islamic territory is also allowed, but if
this course of action is not feasible, animals may be slaughtered and burnt,
whereas weapons may be destroyed to prevent the enemy from using them.108


101 An Order of the Caliph Omar is stated to have forbidden the enslavement of an Arab
or at least that their manumission is preferable. Mahmassani cites a number of author-
ities in support of this including Razi VII, 508 and Ayni XIII, 105.


102 Abu Yusuf, a disciple of Abu Hanifa states that such a redemption is only permissible
if this is carried out before the division of the booty.


103 The Prophet Muhammad is said to have recommended this course by saying: ‘Release
the captive, feed the hungry and visit the sick’ (narrated in Bukhari). Authorities cited
in Mahmassani, op. cit., fn. 38, p. 307 n.26.


104 Ibid., p. 306. But there is no consensus among Muslim jurists on this point.
105 Ibid.
106 Ibid., p. 309, has identified some sources including Kasani VII, 100–102; Mawardi, 49–


50; Hidayah II, 116; Shaibani I, 39–55; Muhalla X, No. 924; and Mughni X, 506–509.
107 The Quran, verse XXXXXIX:5.
108 Mahmassani, op. cit., fn. 38, p. 310.
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The second view on the subject is held by a growing number of jurists109 who
agree partly with the first view but disagree with killing animals, except those
required for food or slaughtered by necessity, as in killing the horse of an enemy
in battle. A third view in this regard which is the most respected was held by the
first Caliph, Abu Bakr, which he explained in a celebrated address to the first
Syrian expedition stating thus:


Stop, O people, that I may give you ten rules to keep by heart! Do not
commit treachery, nor depart from the right path. You must not mutilate,
neither kill a child or aged man or woman. Do not destroy a palm-tree,
nor burn it with fire and do not cut any fruitful tree. You must not slay
any of the flock or the herds or the camels, save for your subsistence. You
are likely to pass by people who have devoted their lives to monastic serv-
ices; leave them to that to which they have devoted their lives. You are
likely, likewise, to find people who will present to you meals of many
kinds. You may eat; but do not forget to mention the name of Allah.110


One last element in the laws of war in Islam needs mentioning here, i.e. rules
relating to spoils of war (ghanimah), defined as any property seized by force
from non-Believers in the course of war.111 It includes, not only property (mova-
ble and immovable), but also persons, whether in the form of asra (prisoners of
war) or sabi (women and children). The spoils belong to those who participated
in war and must be divided after, not before, winning the war. Although there is
difference of opinion among jurists regarding details of distribution of the ghani-
mah, the general rule on the subject is that one fifth is reserved for the state to be
used in certain public works, and the remainder is to be distributed among the
participants (soldiers).


The one fifth laid aside as the public share is further divided according to a
verse of the Quran which states thus:


And know that whenever you have taken as booty, a fifth thereof is for
God and for the Messenger, and for the kinsmen and orphans and the
needy and the wayfarer.112


On the basis of the Quranic verse, this one-fifth share must be further divided as
follows:113


1. The share of God and the Prophet Muhammad;


109 Including the extinct Zahiri school of thought.
110 Tabari, Tarikh I, 1850, cited in Khadduri, op. cit., fn. 12, p. 102.
111 For detailed rules on division of spoils of war, see Mahmassani, op. cit., fn. 38, pp. 310–


318; Khadduri, op. cit., fn. 33, pp. 118–132; Hamidullah, op. cit., fn. 11, pp. 245–251.
112 The Quran, verse VIII:41.
113 There is controversy among the jurists as to details.
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2. The share of the Prophet Muhammad’s kinsmen;


3. The share of orphans;


4. The share of the needy;


5. The share of the wayfarer.


5 CONCLUSION


Up until this time, the international law scene has witnessed hegemony of Western
legal doctrine with little attempt to take on board concepts of as-siyar in discus-
sions on the modern law of nations, including humanitarian law and laws of
armed conflict.114 Our study has established that it is not possible to ignore rules
developed in the Islamic legal system as regards conduct of inter-state relations
including laws of war, which even today form a coherent body of rules compara-
ble with any legal system of the world. The problem however has been, that
rather than compare Islamic laws of war of the seventh and eighth century with
comparable laws in other legal systems of that period, the tendency has been to
draw comparisons with twentieth century regulations in the field of international
law and argue that Islamic law falls short of current standards.


It is submitted that in many areas of international law, such as human rights
and the laws of war, rules of Islamic international law could be applied to build a
better and more effective international legal order. Classical Islamic legal
thought dictates that States can never be sovereign and are always subordinate
to God’s will and that individuals are subjects of international law.115 Furthermore,
Islamic law of nations is monistic thus according to greater juridical validity to
international law in domestic legal structures.116 In this respect, there is no dis-
tinction between the ordinary laws of the land and laws of inter-state conduct.117


It is argued that a narrow understanding of as-siyar by confining it to laws of war
in Islam would amount to ignoring the rich contribution of centuries of Islamic
legal scholarship on international law. It also fails to take on board rules emerg-
ing from the application of alternative interpretations competing with views
deduced from a literal and non-contextual reading of the Quran and Hadith text.118


114 A few exceptions include the drafting process of the UN Convention on Rights of the
Child and some comparative academic discourse on water policy. See, T. Naff and
J. Dellapenna, ‘Can there be confluence? A comparative consideration of Western
and Islamic fresh water law’, (2002) 4 Water Policy 465–489.


115 J. Schacht, ‘Islamic Law in Contemporary States’, (1959) 8 American Journal of Com-
parative Law 133, 144.


116 Hassan, op. cit., fn. 18, pp. 71–72.
117 Hamidullah, op. cit., fn. 11, pp. 4–5.
118 It is pertinent to mention here the fact that verses of the Quran give out conflicting


views regarding laws of war, rules for conduct of war, treatment of prisoners of war,
cessation of hostilities and so on. This ambiguity, it is argued provides room for devel-
oping rules of war in Islam that incline towards exigencies of the present.
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Establishment of the United Nations has rendered use of force impermissible
save in the limited instances of self-defence or through sanctioning of the Secu-
rity Council. As noted earlier, modern Islamic States accept the position
advanced by the United Nations Charter on the prohibition of the use of force –
a position which is regarded as consistent with as-siyar and the Jihad ideology.
Islamic States, while maintaining their Islamic credentials have, alongside other
member States of the UN, renounced violence, aggression and terrorism. The
insistence on prohibition on use of force in international relations by Islamic
States therefore points towards a compatibility of the fundamental principle of
international law with Islamic law and as-siyar. Last but not the least, the Char-
ter of the Organisation of Islamic Conference (OIC) reaffirms commitment of its
member (Islamic) States, to ‘the United Nations Charter and fundamental
Human Rights, the purposes and principles of which provide the basis for fruit-
ful cooperation among all people’.119 Objectives of the OIC do not allude to the
international community of States as being dividied along the dar-ul-harb/dar-ul-
Islam categorisation and include ‘taking all necessary measures to support inter-
national peace and security founded on justice’.120 Likewise, in the field of
humanitarian laws, Islamic States seek inspiration from as-siyar as well endors-
ing international legal principles of humanitarian laws. To achieve an effective
conceptual confluence of ‘Western’ and ‘Islamic’ international law, contempo-
rary state practice of Islamic jurisdictions must be taken as the ‘living’ or ‘opera-
tive Islamic law’,121 thus comparing practice of legal norms rather than abstract
ideological or rhetorical precepts.


119 The Charter of the Organization of Islamic Conference, The Preamble (1972). Availa-
ble at <http://www.oic-oci.org/>.


120 Ibid., article II(A).
121 Shaheen Sardar Ali developed this concept in her book, Gender and Human Rights in


Islam and International Law. Equal Before Allah, Unequal Before Man? (2000). She
argues that Islamic law, as applied in Muslim jurisdictions today is informed and influ-
enced by many factors extraneous to religion and include social, economic and polit-
ical circumstances as well as international instruments.
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Abstract
If conduct is consistent with the laws of war, may it nonetheless constitute crimes
against humanity during an armed conflict? Crimes against humanity initially
emerged during theWorldWars, in order to extend the protection of the laws of war
to a perpetrator’s co-nationals. This new category initially required a nexus with
international armed conflict, but is now an autonomous concept based on human
rights law that criminalizes large-scale atrocities in both war and peacetime. Crimes
against humanity committed in armed conflict continue to be shaped by the laws of
war. There is substantial convergence between the normative core of ‘non-derogable’
human rights and the minimum humane treatment standards in the Geneva Law.
However, there is considerable divergence with respect to combat operations where
the Hague Law applies as lex specialis, displacing certain human rights norms.
ICTY jurisprudence demonstrates some of the instinctive tensions inherent in recon-
ciling human rights with armed conflict. A notable instance is the Gotovina case, in
which the Trial Chamber held that the laws of war do not apply to ‘deportation’qua
crimes against humanity such that there is no distinction between forcible displace-
ment of civilians in occupied territories as opposed to combat operations. The temp-
tation to dilute the laws of war through reclassification of conduct as crimes against
humanity should be resisted because it does not necessarily result in increased
protection for civilians in times of armed conflict. Utopian jurisprudence that
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disregards humanitarian law’s realistic code of conduct in the name of progress risks
making the law irrelevant to military commanders.


1. Introduction
If conduct is consistent with the laws of war, may it nonetheless constitute
crimes against humanity during an armed conflict? The relationship between
these two categories of offences has far-reaching implications on the evolution
and viability of international criminal law. Crimes against humanity initially
emerged during the First World War because the laws of war extended protec-
tion only to the nationals of opposing belligerent states. The Allied Powers’
abortive attempt to criminalize atrocities against Ottoman nationals of
Armenian descent in the 1919 Treaty of Se' vres was based on the broad refer-
ence to the ‘laws of humanity’ contained in the Marten’s clause of the 1907
Hague Convention IV Respecting the Laws and Customs of War on Land.When
it resurfaced in the Charter of the International Military Tribunal after the
Second World War, crimes against humanity extended protection to civilian
populations irrespective of nationality but still required a nexus with interna-
tional armed conflict. The subsequent emergence and pervasive influence of
human rights norms on contemporary international law ultimately expanded
the criminalization of large-scale atrocities beyond war to peacetime
situations.
Although now an autonomous concept based on human rights law, crimes


against humanity committed in armed conflict continue to be shaped by the
laws of war. Despite the significant conceptual differences between these two
categories, there is substantial overlap between ‘non-derogable’ human rights
(e.g. right to life, prohibition of torture, etc.) and the core humane treatment
standards under the Geneva Law, applicable to persons hors de combat ‘in the
hands’ of a party to the conflict. In contrast, the lex specialis relationship
between human rights and the laws of war is starkly apparent with respect to
the Hague Law, applicable to the means and methods of warfare. It is at this
juncture that humanitarian considerations collide with the grim realities of
military necessity. Even the sacrosanct right to life becomes circumscribed by
the right of belligerents to use lethal force to weaken enemy forces, including
not only the killing of combatants, but also incidental killing of civilians
in limited circumstances.
ICTY jurisprudence demonstrates some of the instinctive tensions inherent


in reconciling human rights with armed conflict. Recent decisions reveal a
temptation to dilute the laws of war in order to criminalize civilian suffering
by invoking the broader concept of crimes against humanity. A notable
instance is the Gotovina case in which the Trial Chamber held that the distinc-
tion between the Geneva and Hague Law does not apply when deportation is
charged as a crime against humanity. In other words, unlike the laws of war,
when charged as an element of crimes against humanity, deportation is not
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limited to civilians in occupied territories, but also applies to forced displace-
ment resulting from the conduct of hostilities prior to occupation. Based on
this view, a lawful attack that complies with Hague Law principles of distinc-
tion and proportionality may still qualify as deportation qua crimes against
humanity if a military commander simply knew that it would result in
displacement of civilians. Although ostensibly progressive, such expansive
interpretations undermine the viability of this otherwise unimpeachable
norm of international law by effectively criminalizing the unfortunate conse-
quences of military operations. Disregarding the laws of war risks rendering
crimes against humanity a legal utopia so divorced from reality that it becomes
irrelevant to military commanders acting in good faith in combat situations.


2. Crimes Against Humanity: From the Laws of War
to Human Rights


From its inception, crimes against humanity had an intimate but ambiguous
relationship with the laws of war. This new concept emerged to criminalize
large-scale atrocities not falling within the confines of war crimes but which,
prior to the emergence of human rights law, had to be derived from the huma-
nitarian principles inherent in the laws and customs of war. Egon Schwelb
observed in 1946 that under the Charter of the International Military
Tribunal at Nu« rnberg, ‘notions of ‘‘war crimes’’ and ‘‘crimes against humanity’’
overlap and that most war crimes are also crimes against humanity, while
many crimes against humanity are simultaneously war crimes’.1 Crimes
against humanity was distinguished from war crimes primarily by extending
protection to civilian populations irrespective of nationality and the related
requirement of a factor of scale or gravity that justified this unprecedented
intrusion into state sovereignty.
In the process leading to adoption of the Nu« rnberg Charter, it had become


apparent that the laws and customs of war did not cover atrocities where the
victims and perpetrators possessed either the same nationality, or the respec-
tive nationalities of two or more states that were not belligerents, or if the
victims were stateless. This included for instance, the persecution and extermi-
nation of Jews from the Axis countries. Egon Schwelb explained the impetus
behind crimes against humanity:


The unprecedented record of crimes committed by the Nazi re¤ gime and the other Axis
Powers, not only against Allied combatants but also against the civilian populations of the
occupied countries and of the Axis countries themselves, made it necessary to provide that
these crimes also should not go unpunished.2


1 E. Schwelb,‘Crimes Against Humanity’, 23 BritishYear Book of International Law (1946) 178^226,
at 179^180.


2 Ibid., at 185.
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Initial proposals to deal with atrocities not within the purview of war crimes
met with resistance. For instance, the British Government was of the view that
the UN War Crimes Commission:


should confine itself to collecting evidence of atrocities of this nature, e.g., those against
Jews, only when perpetrated in occupied countries. . . . [a] clear distinction exists
between offences in regard to which the United Nations have jurisdiction under
International Law, i.e. war crimes, and those in regard to which they had not. Atrocities
committed on racial, political or religious grounds in enemy territory fell within the latter
category.3


In response to such misgivings, Justice Robert H. Jackson of the United States
maintained that:


These principles have been assimilated as a part of International Law at least since 1907.
The Fourth Hague Convention provided that inhabitants and belligerents shall remain
under the protection and the rule of ‘the principles of the law of nations, as they result
from the usage established among civilized peoples, from the laws of humanity and the
dictates of the public conscience.’4


Ultimately, Article 6(c) of the Charter contained a requirement that crimes
against humanity be committed ‘in execution of or in connection with any
crimes within the jurisdiction of the Tribunal’, namely, war crimes or crimes
against peace. Reflecting the misgivings surrounding this unprecedented
intrusion into state sovereignty, Justice Jackson emphasized that:


the way Germany treats its inhabitants . . . is not our affair any more than it is the affair of
some other government to interpose itself in our problems. The reason that this program of
extermination of Jews and destruction of the right of minorities becomes an international
concern is this: it was part of a plan for making an illegal war.5


Thus, in the years immediately preceding the adoption of the 1948 Universal
Declaration on Human Rights and the ensuing transformation of state sover-
eignty, the restriction of crimes against humanity to international armed con-
flict and its linkage with the established laws and customs of war made its
inclusion more palatable to the drafters of the Nu« rnberg Charter.
Another dimension that distinguished crimes against humanity from war


crimes was the requirement of a factor of scale or gravity. Notwithstanding its
link with international armed conflict, the UN War Crimes Commission clar-
ified that the underlying basis for inclusion of this crime in the Charter was an


3 Despatch from the British Ambassador (Halifax) to the (US) Secretary of State, 19 August 1944,
in Foreign Relations of the United States, Diplomatic Papers 1944, Vol. I, General, at 1351, 1352;
cited in R.S. Clark, ‘Crimes Against Humanity’, in G. Ginsburgs and V.N. Kudriavtsev (eds), The
Nuremburg Trial and International Law (Dordrecht/Boston/London: Martinus Nijhoff, 1990),
at 180.


4 Report of Justice Robert H. Jackson to the President of the United States (7 June 1945), reprinted
in 39 American Journal of International Law (1945), Supplement, at 178.


5 Report of Robert H. Jackson, United States Representative to the International Conference on
Military Trials (1947), at 331.
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exceptional degree of moral turpitude, justifying an international normative
response:


Only crimes which either by their magnitude and savagery or by their large number or by
the fact that a similar pattern was applied at different times and places, endangered the
international community or shocked the conscience of mankind, warranted intervention by
States other than that on whose territory the crimes had been committed, or whose sub-
jects had become their victims.6


In later years, the ICTYAppeals Chamber in the Erdemovic¤ case confirmed this
conceptionof the relationship betweenwarcrimes and crimes against humanity:


Whilst rules proscribing war crimes address the criminal conduct of a perpetrator towards
an immediate protected object, rules proscribing crimes against humanity address the
perpetrator’s conduct not only towards the immediate victim but also towards the whole
of humankind. . . .Crimes against humanity are particularly odious forms of misbehaviour
and in addition form part of a widespread and systematic practice or policy. Because of their
heinousness and magnitude they constitute egregious attacks on human dignity, on the
very notion of humaneness. They consequently affect, or should affect, each and every
member of mankind, whatever his or her nationality, ethnic group and location.7


In this respect, crimes against humanity emerged from the humanitarian
principles contained in the laws and customs of war, but presaged universal
human rights principles that upheld human dignity irrespective of formal
requirements, such as nationality or a state of war.
When crimes against humanity resurfaced in Article 5 of the ICTY Statute


in 1993, almost 50 years after the Nu« rnberg Charter, its definition still required
a nexus with armed conflict ‘whether internal or international in character’.
The Statute, drafted by the Secretary-General and adopted by the UN Security
Council, reflected a cautious approach that extended the reach of crimes
against humanity to non-international armed conflicts, but without altogether
severing the link with war. However, the corresponding Article 3 of the ICTR
Statute, adopted by the Security Council the following year in 1994, did not
contain a similar requirement. The Council’s Member States appeared less reti-
cent than the UN Secretariat in dropping this requirement. In reconciling this
difference, the ICTYAppeals Chamber in the Tadic¤ case remarked that:


customary international law may not require a connection between crimes against human-
ity and any conflict at all. Thus, by requiring that crimes against humanity be committed in
either internal or international armed conflict, the Security Council may have defined the
crime in Article 5 more narrowly than necessary under customary international law.8


During negotiations on the ICC Statute, delegates pointed out that the
‘precedent of the statute of ad hoc Tribunal for Rwanda and the recent decision


6 United Nations War Crimes Commission, History of the United NationsWar Crimes Commission
and the development of the laws of war (London: H.M.S.O., 1948), at 179.


7 Joint Separate Opinion of Judge McDonald and Judge Vohrah, Erdemovic¤ (IT-96-22-A), Appeals
Chamber, 7 October 1997, x 21.


8 Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Tadic¤ (IT-94-1-A),
Appeals Chamber, 2 October 1995, x141.
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of the ad hoc Tribunal for the former Yugoslavia in the Tadic case’ were among
the post-Nu« rnberg developments ‘which militated in favour of the exclusion of
any requirement of an armed conflict’.9 Thus, Article 7 of the ICC Statute
definitively divorced crimes against humanity from armed conflict, enshrining
its autonomy as a concept rooted in human rights.
It is now widely recognized that ‘crimes against humanity are no longer


linked to the laws of war but rather to human rights law’.10 ICTY jurisprudence
reflects this contemporary incarnation of the Nu« rnberg Law. In the Blaskic¤
case, for instance, the Appeals Chamber considered ‘charges of killing and
causing serious injury’ as persecutions in light of ‘the inherent right to life
and to be free from cruel, inhuman or degrading treatment or punish-
ment . . . recognized in customary international law and . . . embodied in
Articles 6 and 7 of the ICCPR, and Articles 2 and 3 of the ECHR’.11


Without a link to armed conflict, crimes against humanity are tantamount
to the categorical criminalization of massive human rights violations. This new
characterization, however, does not render the laws of war irrelevant. On the
contrary, the autonomy of crimes against humanity as a broad concept linked
with human rights provides a clearer comparative vantage point from which
the co-existence and interrelationship between the norms applicable in peace-
time and wartime can be assessed.


3. Laws of War as Lex Specialis
The relationship between international human rights and humanitarian law is
an important point of departure in assessing the contours of crimes against
humanity during armed conflict. Leading commentators point to the conver-
gence of these two bodies of law, but also recognize their fundamental con-
ceptual differences. Louise Doswald-Beck and Sylvain Vite¤ observe that:
‘International humanitarian law is increasingly perceived as part of human
rights law applicable in armed conflict’.12 They suggest that: ‘The major legal
difference is that humanitarian law is not formulated as a series of rights, but
rather as a series of duties that combatants have to obey’.13 Rene¤ Provost
similarly maintains that: ‘Because the substantive norms they contain are
in many ways similar or related ç for example both provide a protection
against torture ç there seems to be fertile ground for comparison and perhaps
cross-pollination between the two systems’.14 He concludes, however, that


9 Report of the Ad Hoc Committee on the Establishment of an International Criminal Court,
GAOR, 50th Sess., Supp. No. 22, UN Doc. A/50/22 (1995), at x 79.


10 K. Ambos and S.Wirth,‘The Current Law of Crimes Against Humanity: An analysis of UNTAET
Regulation 15/2000’, 13 Criminal Law Forum (2002) 1^90, at 24.


11 Judgment, Blaskic¤ (IT-95-14-A), Appeals Chamber, 29 July 2004, x143.
12 L. Doswald-Beck and S. Vite¤ , ‘International Humanitarian Law and Human Rights Law’, 293


International Review of the Red Cross (1993) 94^119, at 94.
13 Ibid., at 104.
14 R. Provost, International Human Rights and Humanitarian Law (Cambridge: Cambridge


University Press, 2002), at 9.
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‘there exists a real and meaningful difference between the normative frame-
works of human rights law and humanitarian law. This difference rests on the
fact that human rights law is centred, indeed built, on the granting of rights to
the individual, while humanitarian law is focused on the direct imposition of
obligations on the individual.’15 Hans-Joachim Heintze also writes that ‘there is
a convergence between the protection offered by human rights law and that of
international humanitarian law. Both bodies of law can be applied in armed
conflicts, in order to achieve the greatest possible protection in the sense of the
Martens Clause.’16


Commentators rightfully explain that ‘human rights law is not entirely dis-
placed and can at times be directly applied in situations of armed conflict’.17


There is support for this proposition in the Construction of a Wall Advisory
Opinion, where the International Court of Justice held that:


the protection offered by human rights conventions does not cease in case of armed con-
flict, save through the effect of provisions for derogation of the kind to be found in Article 4
of the International Covenant on Civil and Political Rights. As regards the relationship
between international humanitarian law and human rights law, there are thus three possi-
ble situations: some rights may be exclusively matters of international humanitarian law;
others may be exclusively matters of human rights law; yet others may be matters of both
these branches of international law.18


This opinion has led some commentators to conclude that:


la Cour ne privile¤ gie plus le recours exclusive au droit humanitaire par rapport aux droits de
l’homme. Elle examine les dispositions des deux corps de normes de manie' re e¤ gale . . . . On
assiste ainsi a' un glissement de la the¤ orie comple¤ mentariste a' la the¤ orie inte¤ grationniste: la
Cour insiste pluto“ t sur l’existence d’un noyau dur commun au droit humanitaire et aux
droits de l’homme.19


While an exhaustive assessment of all situations is beyond the scope of the
present discussion, it is sufficient to emphasize that the convergence between
the normative core of human rights and humanitarian law is greatest with
respect to the fundamental protections enshrined respectively in the minimum
humane treatment standards of Article 3 common to the 1949 Geneva
Conventions and the non-derogable rights under Article 4 of the ICCPR. These
non-derogable rights include the right to life, the prohibition of torture
and slavery, the nullum crimen sine lege principle, and freedom of conscience.


15 Ibid., at 13.
16 H.-J. Heintze, ‘On the relationship between human rights law protection and international


humanitarian law’, 86 International Review of the Red Cross (2004) 789^814, at 812.
17 N. Lubell,‘Challenges in applying human rights law to armed conflict’, 87 International Review of


the Red Cross (2005) 737^754, at 737.
18 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory


Opinion, International Court of Justice, 9 July 2004, available online at http://www.icj-cij.org/
docket/files/131/1671.pdf (visited 9 November 2007), x106.


19 A. Guellali, ‘Lex specialis: Droit international humanitaire et droits de l’homme: leur interaction
dans les nouveaux conflits arme¤ s,’ 111 Revue Ge¤ ne¤ rale de Droit International Public (2007)
539^574, at 546.


Crimes Against Humanity and the Laws ofWar 7 of 17



http://www.icj-cij.org/





There is substantial convergence between these core rights and the broad
minimum humane treatment standards contained in the Geneva Law. It
cannot be overlooked however, that there is considerable divergence once we
move away from the humane treatment of persons hors de combat who are
‘in the hands of’ a party to the conflict, and enter the more volatile domain of
combat operations. It is here that the relationship of the laws of war as lex
specialis displacing certain human rights norms becomes forcefully apparent.
It bears emphasizing that despite the desirability of convergence between


human rights and humanitarian law, the classical concept of military neces-
sity is still at the foundation of the laws of war. Doswald-Beck andVite¤ point out
that despite the important contribution of Protocol I of 1977 to ‘the careful
delimitation of what can be done during hostilities in order to spare civilians
as much as possible . . . [t]he balance between military necessities and huma-
nitarian needs that was explained in the [1863] Lieber Code continues to be at
the basis of this law, and the States that negotiated this treaty had this firmly in
mind so as to codify a law that was acceptable to their military staff’.20


The application of crimes against humanity in peacetime as distinct from
wartime mirrors some of the tensions between human rights and humanitar-
ian law. The enumerated acts or actus reus of crimes against humanity
(e.g. murder, torture, etc.) are largely defined by reference to human rights
law. In armed conflict, however, the laws of war apply as lex specialis. For
instance, if civilians under the control of a party to the conflict are arbitrarily
killed, there is substantial convergence between the applicable human rights
and humanitarian law norms. However, the situation is considerably different
if civilians are killed in a military attack. In the Nuclear Weapons Advisory
Opinion the International Court of Justice explained that although:


. . . the right not arbitrarily to be deprived of one’s life applies also in hostilities . . . [t]he test
of what is an arbitrary deprivation of life . . . then falls to be determined by the applicable lex
specialis, namely, the law applicable in armed conflict which is designed to regulate the
conduct of hostilities. Thus whether a particular loss of life, through the use of a certain
weapon in warfare, is to be considered an arbitrary deprivation of life contrary to Article 6
of the Covenant [on Civil and Political Rights], can only be decided by reference to the law
applicable in armed conflict and not deduced from the terms of the Covenant itself.21


Similarly, in order to determine whether civilian deaths in hostilities constitute
the actus reus of ‘murder’as an element of crimes against humanity, the applic-
able lex specialis would be the laws of war. In other words, if civilian deaths
were incidental to a military attack that was neither indiscriminate nor dis-
proportionate contrary to the laws of war, the constituent elements of ‘murder’
would not be satisfied and the corresponding crime against humanity would
not be consummated.


20 Doswald-Beck and Vite¤ , supra note 12, at 105.
21 Legality of theThreat or Use of NuclearWeapons, Advisory Opinion, International Court of Justice,


8 July 1996, available online at http://www.icj-cij.org/docket/files/95/7495.pdf (last visited
9 November 2007), x 25.
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It should be noted that despite its human rights pedigree, the relationship
between crimes against humanity and the laws of war is somewhat more
complex than that pertaining to human rights and humanitarian law.
Although the enumerated actus reus of murder, torture, etc., can be assimilated
to particular human rights norms, the distinguishing feature of crimes against
humanity is the chapeau requirement that such acts be committed as part of
a ‘widespread or systematic attack directed against a civilian population’ as
stipulated under Article 7 of the ICC Statute. As the International Law
Commission states:


The hallmarks of such crimes lie in their large-scale and systematic nature [and the]
particular forms of unlawful acts (murder, enslavement, deportation, torture, rape, impri-
sonment, etc.) are less crucial to the definition [than] the factors of scale and deliberate
policy.22


Thus, although the ‘material element’ or actus reus of crimes against humanity
is murder, torture, etc., ICTY jurisprudence indicates a requirement of two
distinct mental elements:


The requisite mens rea for crimes against humanity appears to be comprised by: (1) the
intent to commit the underlying offence [e.g., murder, etc.], combined with (2) knowledge
of the broader context in which that offence occurs.23


It is in this respect that the relationship between crimes against humanity
and the laws of war is more complex than that pertaining to human rights law.
Since there is a broader chapeau requirement, ‘[t]he prohibition of murder as a
crime against humanity is lex specialis in relation to the prohibition of murder
as a war crime [because] murder as a crime against humanity requires proof of
elements that murder as a war crime does not require (the offence must be part
of a systematic or widespread attack on the civilian population)’.24 Conversely,
the laws of war is lex specialis in relation to the actus reus of ‘murder’qua crimes
against humanity under Article 5 of the ICTY Statute in so far as an accused
may be convicted ‘of violating the prohibition of murder as a crime against
humanity only if it finds that the requirements of murder under both Article 3
[laws and customs of war] and under Article 5 are proved’.25


In this respect, the laws of war also profoundly shape the chapeau require-
ment of crimes against humanity. In the Krnojelac case, for instance, the Trial
Chamber emphasized that while the general requirement of an ‘attack’ under
Article 5 of the ICTY Statute is distinct from the concept of ‘armed conflict’:


[t]hat is not to say that, in the context of an armed conflict, the laws of war play no role in
the Tribunal’s determination as to whether the attack was, or was not, ‘directed against any


22 See Report of the International Law Commission on the work of its forty-third session (1991),
GAOR, 46th Sess., Supp. No. 10, UN doc. A/46/10, at 265.


23 Judgment, Kupreskic¤ et al. (IT-95-16), Trial Chamber, 14 January 2000, x 556 (emphasis in
original).


24 Ibid., x701.
25 Ibid., x704.
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civilian population’. On the contrary, that body of law plays an important part in the
assessment of the legality of the acts committed in the course of an armed conflict and
whether a civilian population may be said to have been targeted as such.26


Similarly, in the Galic¤ case, the Trial Chamber concluded that ‘when consider-
ing the general requirements of Article 5, the body of laws of war plays an
important part in the assessment of the legality of the acts committed in the
course of an armed conflict and whether the population may be said to have
been targeted as such.’27 The ICTY Appeals Chamber further confirmed in the
Kunarac case that ‘[t]o the extent that the alleged crimes against humanity
were committed in the course of an armed conflict, the laws of war provide a
benchmark against which the Chamber may assess the nature of the attack
and the legality of the acts committed in its midst.’28 These precedents reflect
a recognition that in situations of armed conflict, crimes against humanity are
defined in significant measure by the laws of war.
While crimes against humanity in peacetime constitute massive human


rights violations, in armed conflict they constitute massive violations of the
laws of war. In the Tadic¤ case, the ICTY Appeals Chamber recognized that by
including both classes of crimes, the drafters of the Statute were ‘illustrating
their intention that those war crimes which, in addition to targeting civilians as
victims, present special features such as the fact of being part of a widespread
or systematic practice, must be classified as crimes against humanity and
deserve to be punished accordingly’.29 In other words, since ‘crimes against
humanity fall within the [ICTY] Tribunal’s jurisdiction only when committed
in armed conflict, the difference between the values protected byArticle 3 and
Article 5 would seem to be inconsequential’.30


4. Divorcing Deportation from the Laws of War
in the Gotovina Case


ICTY jurisprudence is not entirely consistent on the relationship between
crimes against humanity and the laws of war. There is an occasional tendency
to consider these two categories as wholly separate and independent categories
and to thereby justify expansive interpretations of crimes against humanity
irrespective of the requirements of humanitarian law. Perhaps the most gra-
phic illustration is the Gotovina case. In that case, the Trial Chamber held that:
‘The inclusion of separate Articles covering crimes against humanity and
war crimes [under the ICTY Statute] is clearly not a matter of coincidence,


26 Judgment, Krnojelac (IT-97-25),Trial Chamber, 15 March 2002, x54.
27 Judgment, Galic¤ (IT-98-29),Trial Chamber, 5 December 2003, x144.
28 Judgment, Kunarac (IT-96-23), Appeals Chamber, 12 June 2002, x 91.
29 Judgment,Tadic¤ (IT-94-1), Appeals Chamber, 15 July 1999, x 286 (emphasis added).
30 Kupreskic¤ , supra note 23, x703.
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but indicates that these two regimes exist separately and independently.’31


It concluded that while:


it is well established in public international law that rules of international humanitarian
law serve, in times of armed conflict, as a lex specialis in respect of the interpretation of the
limits of prohibitions contained in instruments safeguarding the respect for human
beings. . . . [A]ny reference to the lex specialis principle with regard to war crimes and
crimes against humanity in the context of the jurisdiction of the Tribunal, necessarily
differs from this situation.32


In Gotovina, the Trial Chamber was addressing the question of whether the
elements of the actus reus of ‘deportation’ and ‘forcible transfer’ as a crime
against humanity differed from the corresponding war crime. In particular,
the indictment charged the defendant with deportation and forcible transfer
as crimes against humanity (but not as war crimes) for the forced displacement
through shelling prior to occupation of the territory in which such civilians
were situated. Under the laws of war, the crime of deportation is part of the
Geneva Law and thus only applies to civilians ‘in the hands of’ a party to the
conflict. It does not apply to forced displacement of civilians during the con-
duct of hostilities prior to occupation, which falls within the Hague Law.
Article 49 of Geneva Convention IV provides that: ‘Individual or mass forcible
transfers, as well as deportations of protected persons from occupied territory to
the territory of the Occupying Power or to that of any other country, occupied
or not, are prohibited, regardless of their motive’.33 Similarly, Article 85(4)(a) of
Protocol I prohibits ‘deportation or transfer of all or parts of the population of
the occupied territory within or outside this territory, in violation of Article 49
of the Geneva Convention’.34 Rule 129 of the ICRC Study on Customary
International Humanitarian Law35 also contains a requirement that persons
deported be situated in occupied territory. Under customary law, as reflected in
Article 42 of the 1907 Hague Convention, ‘[t]erritory is considered occupied
when it is actually placed under the authority of the hostile army. The occupa-
tion extends only to the territory where such authority has been established
and can be exercised.’ The question before the Trial Chamber in Gotovina was
whether the elements of deportation or forcible transfer differed when charged
as crimes against humanity rather than war crimes such that the Prosecutor
need not establish that forcible displacement of civilians took place from occu-
pied territory. This question was particularly important because the Indictment
alleged that pre-occupation hostilities displaced all but ‘a small fraction’36 of
the civilian population such that restriction of the crimes against humanity


31 Decision on Several Motions Challenging Jurisdiction, Gotovina (IT-06-90-PT), Trial Chamber,
19 March 2007, x 26.


32 Ibid., x 24.
33 Emphasis added.
34 Emphasis added.
35 J.-M. Henckaerts and L. Doswald-Beck (eds), Customary International Humanitarian Law, Vol. I:


Rules (Cambridge: Cambridge University Press, 2005).
36 Prosecution Pre-Trial Brief, Gotovina (IT-06-90-PT), 16 March 2007, x11.
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deportation charges to occupied territory would largely negate the prosecu-
tion’s factual case.
The Trial Chamber ruled that ‘the Gotovina Defence contention regarding


war crimes as the lex specialis in relation to the elements of crimes against
humanity is entirely unsupported and is based upon a misunderstanding of
the co-existence of and relationship between war crimes and crimes against
humanity in the jurisprudence of this Tribunal’.37


In holding specifically that deportation qua crimes against humanity is not
restricted to occupied territory as required by the laws of war, the Gotovina
Trial Chamber noted that ‘nothing in the jurisprudence of the Tribunal sup-
ports the Defence contention that ‘occupation’ is an element of the crime of
deportation.’38 This was based on the Appeals Chamber holding in the Stakic¤
case that the actus reus of the crime of deportation is ‘the forced displacement
of persons by expulsion or other forms of coercion from the area in which they
are lawfully present, across a de jure border or, in certain circumstances, a de
facto border, without grounds permitted under international law’.39 The ruling
in the Stakic¤ case was concerned with whether deportation under Article 5 of
the ICTY Statute required displacement across an international boundary and
did not address the question of occupation directly.40 However, it did refer to
the ‘customary international law’ on deportation as ‘illustrated in Article 49 of
Geneva Convention IV’.41 Furthermore, ICTY jurisprudence provides unambig-
uous authority indicating that in armed conflict, the actus reus of deportation
as a crime against humanity is based on Article 49(1) of Geneva Convention IV.
In Krnojelac, the Trial Chamber held that:


Deportation is clearly prohibited under international humanitarian law. While some instru-
ments prohibit deportation as a war crime, it is also prohibited specifically as a crime
against humanity, and it is enumerated as such under the [ICTY] Statute. [. . .] The content
of the underlying offence, however, does not differ whether perpetrated as a war crime or as a
crime against humanity.42


The Appeals Chamber in Krnojelac further confirmed the applicability of
Article 49(1) to deportation qua crime against humanity:


The Geneva Conventions are considered to be the expression of customary international
law. Article 49 of the Fourth Geneva Convention prohibits displacement to another state,
within or from occupied territory. It provides that: [i]ndividual or mass forcible transfers, as
well as deportations of protected persons from occupied territory to the territory of the
Occupying Power or to that of any other country, occupied or not, are prohibited, regardless
of their motives.’ Moreover, Article 85 of Additional Protocol I prohibits ‘the transfer by the
Occupying Power of parts of its own civilian population into the territory it occupies, or the
deportation or transfer of all or part of the population of the occupied territory within


37 Gotovina, supra note 31, x 28.
38 Ibid., x55.
39 Judgment, Stakic¤ (IT-97-24-A), Appeals Chamber, 22 March 2006, x 278.
40 Ibid., xx 265^321.
41 Ibid., x 300.
42 Krnojelac, supra note 26, x 473 (emphasis added).
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or outside this territory in violation of Article 49 of the Fourth Convention.’ Furthermore,
Article 17 of Additional Protocol II to the Geneva Conventions explicitly prohibits the forced
displacement of the population within or outside a country in which an internal armed
conflict has broken out.43


Notwithstanding this contrary authority, the Gotovina Trial Chamber’s decision
is all the more problematic because of its reasoning as to why the laws of war
do not apply to the actus reus of deportation under Article 5. The Chamber
held that:


as to the argument that the victims of deportation must be in the hands of a party to the
conflict, the Trial Chamber recalls that crimes against humanity must be ‘directed against
any civilian population’. Article 5 of the Statute therefore applies to ‘any’civilian population
including one within the borders of the state of the perpetrator. There is no additional
requirement in the jurisprudence that the civilian be in the power of the party to the
conflict.44


The Chamber is clearly confusing the distinction between protection of civi-
lians in occupied territory as distinct from combat situations, with the nation-
ality of such civilians. The reference to ‘any’civilian population is merely a relic
of Article 6(c) of the Nu« rnberg Charter, which extended crimes against
humanity to all victims irrespective of their nationality. It has no bearing
whatsoever on the distinction between the Geneva Law and the Hague Law.
Civilians in occupied territories and combat situations may possess the same
nationality but be subject to different legal re¤ gimes within humanitarian law.
Beyond the abstract relationship between crimes against humanity and


humanitarian law, the significance of divorcing deportation from the laws of
war in the Gotovina case becomes starkly apparent by revisiting the distinction
between the Geneva and Hague Law, briefly discussed above. The International
Court of Justice has explained that the Hague Law ‘fixed the rights and duties
of belligerents in their conduct of operations and limited the choice of methods
and means of injuring the enemy in an international armed conflict’, whereas
Geneva Law ‘protects the victims of war and aims to provide safeguards for
disabled armed forces personnel and persons not taking part in the hostili-
ties’.45 The Court recognizes that ‘provisions of the Additional Protocols of
1977 give expression and attest to the unity and complexity of that law’.46


Nonetheless, the distinction between these two legal regimes within a unified
body of humanitarian law reflects the very real and substantial difference
between the contexts of occupation and combat, respectively. The minimum
Geneva Law standards applicable to the humane treatment of persons in occu-
pied territory or otherwise in the power of a party to a conflict are absolute and
admit of no exceptions. As discussed earlier, they are in this respect highly


43 Judgment, Krnojelac (IT-97-25-A), Appeals Chamber, 17 September 2003, x 220.
44 Gotovina, supra note 31, x56.
45 NuclearWeapons, supra note 21, x75.
46 Ibid.
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similar to the core ‘non-derogable’ human rights under the ICCPR. In contrast,
the principles of distinction and proportionality under the Hague Law apply to
combat situations where there is considerable complexity and ambiguity.
As previously mentioned, the implications of the distinction between the


Geneva and Hague Law are forcefully demonstrated with respect to the right
to life. The International Court of Justice recognized in the Nuclear Weapons
Advisory Opinion that this fundamental human right is qualified by the laws
of war in a situation of hostilities. Consider for instance, that the ICTY
Prosecutor decided not to initiate an investigation concerning alleged humani-
tarian law violations by NATO forces during the 1999 Kosovo aerial bombard-
ment campaign despite the killing of 495 civilians and the wounding of 820.47


Had those civilians been ‘in the hands of’ NATO forces within the meaning of
the Geneva Law, such deaths and injuries would most certainly have given rise
to prosecutions. Therein lies the significance of diluting the laws of war by
considering crimes against humanity as a wholly separate and independent
category, as suggested by the Gotovina case.
With respect to deportation, a useful illustration of the occupation/combat


distinction is the ICRC Commentary to Article 51(2) of Protocol I prohibiting
acts intended to spread terror among the civilian population. The Commentary
recognizes the central role that military necessity plays in determining
whether hostilities in the context of spreading terror are unlawful or not:


there is no doubt that acts of violence related to a state of war almost always give rise to
some degree of terror among the population . . .. It also happens that attacks on armed
forces are purposely conducted brutally in order to intimidate the enemy soldiers and
persuade them to surrender. This is not the sort of terror envisaged here. This provision is
intended to prohibit acts of violence the primary purpose of which is to spread terror among
the civilian population without offering substantial military advantage.48


In other words, if a brutal military attack is aimed primarily at intimidating
enemy forces and offers substantial military advantage, it is deemed to be
lawful even if it spreads terror among the civilian population. Similarly, civi-
lians fleeing lawful bombardment by enemy forces attempting to conquer a
territory may be said to have been forcibly displaced under coercive circum-
stances. But the Hague Law allows for such incidental displacement so long as
the primary purpose is to gain a substantial military advantage in accordance
with the principles of distinction and proportionality. It is for this reason that
the Geneva Law crime of deportation is restricted to forced displacement from
occupied territories where circumstances of combat do not apply.


47 Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing
Campaign Against the Federal Republic of Yugoslavia, available online at http://www.un.org/
icty/pressreal/nato061300.htm (visited 9 November 2007), xx90^91.


48 International Committee of the Red Cross, Commentary to Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of International
Armed Conflicts (Protocol I), 8 June 1977, available at http://www.icrc.org/ihl.nsf/COM/470-
750065?OpenDocument (last visited 9 November 2007), at x1940.
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The crime against humanity of deportation divorced from the laws of war
has far-reaching implications on legal regulation of hostilities. The Gotovina
Trial Chamber referred to the Stakic¤ case definition of deportation as ‘the forced
displacement of persons by expulsion or other forms of coercion from the area
in which they are lawfully present’49 and interpreted its silence on occupation
as dispensing with this requirement, despite authority to the contrary. The
implications of this interpretation can be illustrated by the mens rea standard
enunciated in the Milos› evic¤ case. In that case, the Trial Chamber held that ‘in
relation to forcible transfer or deportation there must be evidence of an intent
to transfer the victim from his home or community; it must be established that
the perpetrator either directly intended that the victim would leave or that
it was reasonably foreseeable that this would occur as a consequence of his
action’.50 If this conception of forcible transfer or deportation does not rest on
the laws of war, it could result in the effective criminalization of combat.
Consider for instance, the case of a military commander embarking on a cam-
paign of bombardment against enemy forces who issues an ‘advance warning’
to civilians that may be affected, consistent with the obligation to take precau-
tions in attack under Article 57(2)(c) of Protocol I. Following this warning, the
armed forces engage in intensive bombardment of enemy forces which offers
substantial military advantage, while doing everything feasible to ensure that
the objects attacked are neither civilians nor civilian objects. It may still be
‘reasonably foreseeable’ to the military commander that despite all precautions,
both the advance warning and the terror that combat operations give rise to
among the civilian population, including the prospect of incidental casualties,
will result in widespread forcible displacement, possibly for a significant time
period, depending on the outcome of the war. In Stakic¤ , ‘The Appeals Chamber
considers that the mens rea of the offence does not require that the perpetrator
intend to displace the individual across the border on a permanent basis’.51 So
even temporary forcible displacement may give rise to criminal liability. Under
the laws of war, the military commander would be exonerated from liability
because of compliance with the Hague Law. However, if the crime against
humanity of deportation or forcible transfer disregards the humanitarian law
applicable to the conduct of hostilities as suggested by Gotovina, that same
military commander could be held criminally liable simply by re-categorization
of his conduct. Such an outcome would be logically absurd not to mention the
miscarriage of justice that it would occasion. Furthermore, such a utopian
standard would undermine the viability of crimes against humanity by disre-
garding the central role that military necessity has played in making humani-
tarian law a realistic framework for regulating the unfortunate but inescapable
violence of warfare.


49 Stakic¤ , supra note 39, x 278.
50 Decision on Motion for Judgement of Acquittal, Milos› evic¤ (IT-02-54-), Trial Chamber, 16 June


2004, x78 (emphasis added).
51 Stakic¤ , supra note 39, x 278.
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5. Conclusions
ICTY jurisprudence indicates that whether or not victims are ‘protected
persons’ under the Geneva Law depends on when ‘they fell into the hands of
the occupying forces. The exact moment when a person or area falls into the
hands of a party to a conflict depends on whether that party has effective
control over an area’.52 The issue is not whether forced displacement takes
place through shelling or more directly at gunpoint, but whether a belligerent
has effective control over an area.Where a belligerent is engaged in combat and
territory remains to be occupied, different considerations apply in determining
whether forced displacement should be criminalized.
There is no suggestion that there should be a normative loophole that would


justify forcible displacement of civilians in hostilities. The point is that such
conduct must be assessed differently during occupation as distinct from
combat. The ICRC Study on Customary International Humanitarian Law recog-
nizes in relation to deportation that ‘ethnic cleansing’ aims at changing the
demographic composition of a territory: ‘In addition to displacement of the
civilian population of a territory, this can be achieved through other acts which
are prohibited in and of themselves such as attacks against civilians’,53 which is
part of the Hague Law. Restricting the scope of deportation to protected per-
sons in occupied territory does not create a normative lacuna that would leave
forced displacement through shelling of civilians unpunished. It would merely
assess criminal liability for such conduct based on Hague Law principles of
distinction and proportionality rather than the more exacting standards
applicable to civilians who are in the hands of a belligerent party in occupied
territory.
The temptation to dilute the laws of war through reclassification of conduct


as crimes against humanity should be resisted because it does not necessarily
result in increased protection for civilians in times of armed conflict. The laws
of war are the result of a venerable tradition of reconciling considerations of
humanity with military necessity. They are considered as a realistic code of
conduct for military commanders acting in good faith and inclined to sparing
non-combatants to the extent possible from the inevitable horrors of war.
A legal utopia that criminalizes incidental suffering in war undermines this
normative edifice and risks making the law redundant to those confronting the
grim reality of warfare. As the former Senior Legal Advisor to the ICTY
Prosecutor’s Office has recognized ‘[w]e do not contribute to the viability of
IHL by indulging in creative reclassification so that an act which is regarded
from one perspective as lawful can be regarded as unlawful because we chan-
ged the label’ (i.e. from war crimes to crimes against humanity).54 As the Galic¤
court observed, if the Hague Law is disregarded in armed conflict, ‘unintended


52 Opinion and Judgment,Tadic¤ (IT-94-1),Trial Chamber II, 14 July 1997, x580.
53 Supra note 35, at 461^462 (emphasis added).
54 W.J. Fenrick, ‘Crimes in Combat: The Relationship between Crimes Against Humanity and


War Crimes’, available at: http://www.icc-cpi.int/library/organs/otp/Fenrick.pdf (last visited
9 November 2007).
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civilian casualties resulting from a lawful attack on legitimate military objec-
tives would amount to a crime against humanity under Article 5 and lawful
combat would, in effect, become impossible.’55


A puritanical viewpoint would hold that war is itself a violation of human
rights, and that crimes against humanity, being rooted in that body of law,
should be a vehicle for gradual dilution of the exemptions and justifications
for armed force long recognized by military necessity. Until the prohibition
against war becomes a reality, however, utopian jurisprudence that disregards
the imperatives of humanitarian law in the name of progress will only dissipate
what remains of chivalry and professional pride among the world’s armed
forces.


55 Galic¤ , supra note 27, x144 (emphasis added).
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THE MUSLIM WORLD AND DARFUR 


Providing an outline of Sudan’s domestic dynamics and international engagement in recent years, 


the author makes the case that the Muslim world should play an active role in the situation of 


Darfur. So far, hundreds of thousands of Darfurian Muslims have been killed and 2.5 million have 


been displaced. By characterizing the slaughter in the South as a “war in the defense of Islam” and 


the war in Darfur as “a war in defense of Arab identity,” Khartoum has driven a wedge between 


Muslims and non-Muslims as well as Arabs and non-Arabs throughout Africa and the Middle East.  


Therefore, the author argues, it is especially the Muslim countries of the world that should stand up 


against this carnage, and it is also them that will have the most effect over Khartoum.  
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T
he Muslim world is not monolithic, except in the imagination of some who subscribe to 


the “clash of civilizations” theory. From Bosnia and Herzegovina in the west to 


Indonesia and Malaysia in the east, Muslim majority nations exhibit remarkable 


diversity in culture, political perspectives, and attitudes towards government. They also 


span the human rights and democracy spectrum, with some countries enjoying vibrant 


multi-party political systems while others are some of the most repressive and autocratic 


regimes in the world today.   


Yet, despite this diversity, there are shared issues of iconic value about which Muslim populations 


tend to be collectively concerned. The anti-apartheid struggle was one in which Muslims everywhere 


engaged, as was the case virtually everywhere except for a few notable exceptions. The genocide in 


Bosnia and Herzegovina was a highly emotional personal issue for many Muslims, even as some of 


their governments supported the Belgrade regime during the war. The Israeli-Palestinian conflict 


remains a primary concern for Muslims everywhere as does the continuing bloodshed in Iraq. Less 


pronounced, but also in the public conscience, the fate of Muslims in Chechnya and Kashmir 


remains a concern throughout the Muslim world.   


I will argue that the fate of Sudan, and in particular, that of Darfurians in Sudan, is an unarticulated 


yet deeply felt concern that the Muslim world must take a more active role in addressing, especially 


as the threat of more widespread carnage, and even the prospect of secession, become increasingly 


likely. 


Sudan’s Existential Threat 


Sudan is facing an existential threat, but it is not from “colonial powers,” climate change, or the 


United Nations. Since the Anglo-Egyptian occupation and colonization of Sudan, the country has 


been run from the center in collusion with a small coterie of elites, while the peripheries of Sudan 


have been ignored and unrepresented.
2
 While over-concentration of political power and financial 


assets in the capital city is typical of many underdeveloped nations, in Sudan, a country a quarter the 


size of the United States, it has been unusually rapacious and has led to the most disastrous of 


consequences. Two full-scale wars, and at least as many minor ones, in the last twenty-five years 


have resulted in over 2 million and well over 200,000 deaths in the South  and the West, 


respectively.  The modalities have been the same each time, and if current trends continue, will 


likely result in another North/South war, this time with the territorial integrity of Sudan —and the 


very existence of the regime —on the line. 


The Modalities of Total War 


The model starts with demands by marginalized groups from the periphery for political and 


economic representation. Demands are ignored or repressed, and when considered a serious threat, 


are repelled by divide-and-conquer policies on the part of the central government. In the case of the 


North/South war (1981-2005), Khartoum attempted to transmute the conflict from one demanding 


equality for all to one pitting Northern Muslim Sudanese against Christian and animist Southern 


Sudanese.  Under the guise of attempting to enforce a particularly narrow (and many would argue 


2 Aleksi Ylonen, “Grievances and The Roots of Insurgencies: Southern Sudan and Darfur”, Peace Conflict and Development: 


An Interdisciplinary Journal, Vol.7, July 2005, http://www.peacestudiesjournal.org.uk/docs/July05Ylonen.pdf.







inaccurate) interpretation of Sharia (Islamic Law) throughout Sudan, the government tried to force 


Southerners to concede or else be labeled “opponents of Islam.” The result was one of the deadliest 


and most brutal civil wars anywhere in the world in the past three decades.  


Khartoum’s characterization was for the most part successful.  In the Muslim world, the Sudanese 


government proclaimed its “jihad” against “Christians and idolaters” who were rebelling against 


“Muslim rule.” This assertion is baseless on multiple grounds: the government of Sudan, from a 


doctrinal perspective, is not qualified to declare “jihad” in the first place; secondly, those fighting 


Khartoum were doing so for a proportionate role in the affairs and wealth of their country.    


The modalities of warfare in the South were also precursors of the fighting that would break out in 


Darfur in 2003. The Sudanese government used its army, but also created, financed and armed 


paramilitary units from various tribes in an effort to exploit tribal rivalries. Despite the government’s 


professed “Islamist credentials,” it used tribal, even pre-Islamic norms of “absolute war,” where 


women are considered booty to be appropriated, raped and otherwise tortured as the victors saw fit. 


Children, women, and men from defeated tribes are taken as slaves.   


Khartoum discovered, however, like the Interhamwe in Rwanda or the Serbs in Bosnia and Kosovo 


before them, that once soldiers are ordered to rape and kill, their reintegration into society becomes 


difficult, if not impossible. The psychopathic behavior necessary to sustain such a campaign of 


wanton brutality inevitably stains society as a whole, particularly if no attempts at restitution, 


transitional justice or accountability are made.   


Khartoum, unable to deal a decisive blow to the insurgency in the South and having lost control over 


many of its best military units, negotiated an agreement designed to end that 24-year old conflict, 


and to transform Sudan into a citizen-state with a multi-party system. The agreement, among other 


things, called for nationwide elections in 2009 and a Southern referendum in 2011, giving the 


South's voters the option of secession.  The two provisions were designed to offer Khartoum a 


choice: devolve power or risk losing a significant portion of the country. 


However, even before the agreement between Khartoum and the South was signed, fighting erupted 


in the western region of Darfur. Unlike Southern Sudan, Darfur’s population is exclusively Muslim. 


Historically, Darfur has been a center for Islamic learning; for centuries the cloth used to drape the 


Kaaba in Mecca had been crafted by Darfuri artisans. In fact, one of the primary rebel groups in 


Darfur, the Justice and Equality Movement (JEM), is an Islamist organization with well-documented 


links to Sudan’s iconic Islamist leader, Hassan al-Turabi.
3
     


Propaganda as a Tool of War 


Khartoum needed a propaganda campaign if it were to rely on diplomatic cover from the Muslim 


world. Since the Darfurians were explicitly not calling for secession, but rather equality, Khartoum 


knew it had to define the conflict in radically different terms from that with the Southerners. For a 


number of complex reasons that are beyond the purview of this paper, Khartoum’s choice was to 


present the conflict as a tribal and “racial” one, and in short order actually to make it one. 


3 Martin Plaut , “Who are Sudan’s Darfur Rebels?”, 5 May 2006, http://news.bbc.co.uk/2/hi/africa/3702242.stm.







Khartoum, and eventually its allies, enablers and apologists, began to characterize the tribes from 


which the rebels were drawing recruits and support as “African,” in contrast to the “Arab” 


government. Employing nomadic tribes as paramilitary units, as it had previously done in the South, 


Khartoum argued that these were “Arab” tribes fighting for the integrity of an Arab Sudan, or 


alternatively that these were “popular defense forces,” that were legitimately suppressing an 


insurgency.   


Again, this is baseless because neither “Arab” nor “African” identity is racially or tribally 


determined; rather, an "Arab" is defined throughout the region as an individual from an Arabic 


speaking culture and/or one that self-identifies as such.  Arabic is the lingua franca in Darfur, 


alongside a number of tribal languages. Being "African" is similarly viewed as being from the 


continent of Africa. In Darfur specifically, the people use the term "Arab' to refer to nomadic 


herders, and "African" to describe sedentary farmers- all Muslim, all Arabic-speakers, all black 


Africans. It is not based on racial or tribal consideration, neither explicitly nor implicitly. As such, 


Caucasians in South Africa or Zimbabwe self-identify as African, with no regard to pigmentation or 


tribal affiliation. By any reasonable definition, all Darfurians are Arab and African. 


In an effort to placate international outrage at the slaughter in Darfur, Khartoum smears those who 


advocate for an international responsibility to protect vulnerable civilian populations everywhere as 


agents of neo-imperialism. Khartoum also manipulates widespread international displeasure at U.S. 


policies in Iraq and elsewhere in the Middle East to deflect attention from its war crimes and crimes 


against humanity in Darfur, and to dissuade international actors from considering any meaningful 


intervention in Darfur; Khartoum’s intimate partnership with U.S. intelligence agencies in the “war 


on terror” is conveniently absent from the narrative. 


The Anatomy of Total War in Sudan 


First paramilitary groups are created and are aligned with the army. The regular army provides 


support to paramilitary units in an effort to create the perception of inter-tribal warfare.  


Paramilitaries are encouraged to loot and destroy; they are told that there are no civilians – only 


enemy tribes; everyone is a target. Rape is encouraged and soldiers tell women that they are being 


impregnated with “Arab” babies as they rape them.  Settlers are brought in from other countries to 


help resettle Darfurian villages with promises of free land and citizenship.
4
     


Paramilitary groups soon realize that they have no choice but to completely wipe out those they are 


fighting because they know, even if only subconsciously, that their crimes cannot be forgotten and 


will be forgiven only with difficulty, if at all. Instead of winding down, the conflict grows more 


intense. As a result of this and other dynamics, today, aside from the hundreds of thousands killed, 


an additional 2.5 million Darfurian Muslims have been displaced from their homes–that is roughly 


one third of the total population of Darfur.   


What Will Sudan Look Like Tomorrow?   


4 See UNHCR News, “Report recommends refugee status for Chadians arriving in Darfur,” 7 August 2007 and The 


Independent, “Arabs pile into Darfur to take land 'cleansed' by janjaweed,” 14 July 2007.  







Today, conflict continues in Darfur, odds of a new North/South war seem increasingly high in light 


of Khartoum’s failure to implement crucial elements of the peace agreement and signals that it has 


no intention to conduct free and fair elections in 2009.
5
 The situation elsewhere in Sudan, most 


notably in Kordofan and the Red Sea provinces, is less tense but still it is potentially explosive as 


different marginalized communities vie for what they rightly view as legitimately theirs. Khartoum’s 


unwillingness to implement its agreements with the Government of South Sudan, its continued 


scorched earth campaign in Darfur, and its consistent refusal to recognize the inherent diversity of 


the Sudanese population present imminent and growing threats to the stability and territorial 


integrity of Sudan. 


For Muslims the world over, a number of very important principles are at stake.   


1. Innocent civilians continue to get brutalized and die. Viewed through a theological prism, it 


is irrelevant whether those being killed are Muslim or not.  All mainstream interpretations of 


Islam decry the killing on innocent civilians, regardless of faith or lack thereof. Will Muslims 


speak out; will they signal their respective governments that such horror shall not be 


exercised in their name?  Muslims have an additional responsibility that others may not 


share. The Sudanese government consistently asserts that its policies are widely supported by 


Muslims. It relies heavily on the diplomatic cover it is provided by its allies in the 


Organization of Islamic Countries and the League of Arab States.  Unequivocal denunciation 


by influential Muslim actors will almost certainly have greater impact on Khartoum’s 


calculations than any amount of disapproval from Western capitals. 


2. The fighting in Darfur has great potential to undermine the already shaky Comprehensive 


Peace Agreement (CPA) between the North and South.  Khartoum’s resources will be tested 


like never before if it must fight a two- (or even three-) front war. Muslims do Khartoum no 


favors by enabling it to pursue self-destructive policies that have wide-reaching 


repercussions throughout Africa and the Middle East. 


3. Khartoum has caused more damage to African/Middle East relations in the last decades than 


any other actor. By characterizing the slaughter in the South as a “war in the defense of 


Islam” and the war in Darfur as “a war in defense of Arab identity,” Khartoum has driven a 


wedge between Muslims and non-Muslims as well as Arabs and non-Arabs throughout 


Africa and the Middle East.  Rather than cooperating together to resolve issues of common 


concern, African and Arab countries (as well as Muslim countries outside the Arab world) 


find themselves having to deal with competing loyalties, distrustful and fearful. Intense 


diplomatic involvement by Muslims everywhere is crucial to reversing this trend.   


Do Muslims Really Care? 


In an April 2007 poll commissioned by the Save Darfur Coalition, and conducted by the Arab 


American Institute and Zogby International, Muslims in four Arab countries and in Malaysia and 


Turkey were asked about their opinions on the crisis in Darfur.
6
 The results provide some 


illuminating insights. 


5 Simon Apiku, “Sudan in danger of reverting to north-south war” 13 September 2007, 


http://www.reuters.com/article/reutersEdge/idUSAPI25818020070913.
6 Press Release, 30 April 2007, http://www.aaiusa.org/press-room/2949/aaizogby-poll-muslims-across-globe-concerned-


about-crisis-in-darfur, Arab American Institute. 







More than three quarters of Muslim respondents in the six nations surveyed thought Arabs and 


Muslims should be equally concerned about the situation in Darfur as they are about the Arab-Israeli 


conflict with results ranging from a high of 95% in Morocco to 76% in Turkey. Strong majorities in 


each of the six nations also support the intervention of other Muslim nations in Darfur. When asked 


if their country should do more to help in Darfur, overwhelming majorities responded favorably. 


Rates were particularly high in Morocco (94%), Saudi Arabia (91%) and Malaysia (91%).  


This indicates that the silent acquiescence coming from the Organization of Islamic Countries, the 


League of Arab States, and from heads of states is not a reflection of public attitudes, but of political 


and strategic calculations. Neither official acquiescence nor popular concern, when unarticulated and 


silent, will save lives and help save Sudan.  It is vital that Muslims raise their voices in unison before 


there is nothing left to save.  Khartoum’s short-sighted policies do not represent Sudanese, Arab, 


Muslim, or African interests. Muslims must lead the way by engaging with their national press, local 


humanitarian groups, and by urging their governments to contribute to the United Nations/African 


Union “hybrid” force for Darfur.   


There is no shame in joining a just cause late. The United Kingdom, the United States, and others 


supported the South African apartheid regime nearly till the very end, while the majority of their 


populations took strong anti-apartheid positions. At the end, both countries reversed their policies, 


due in large part to grassroots pressure from millions of concerned citizens. It is still possible that 


years from now all Sudanese, and not just Darfurians, will think back of 2007 and 2008 as the years 


that Muslims around the world came to their aid. Let us not let this opportunity go to waste!  
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The Chicago Principles on Post-Conflict Justice present basic guidelines for design-
ing and implementing policies to address past atrocities. They are the result of a series 
of meetings and consultations that took place over a seven-year period involving distin-
guished scholars, jurists, journalists, religious leaders, and others. 


The first meeting was organized by the International Human Rights Law Institute  
(IHRLI) in 1997 and held at the Holocaust Memorial Museum in Washington, D.C. The 
draft guidelines developed at that event were discussed at a 1998 meeting at the Interna-
tional Institute of Higher Studies in Criminal Sciences (ISISC) in Siracusa, Italy. The pro-
ceedings were published in 14 Nouvelles Études Pénales 1998 and the preliminary guide-
lines were revised and published in Post-Conflict Justice (M. Cherif Bassiouni, ed. 2002). 


Beginning in 2003, IHRLI and the Chicago Council on Foreign Relations held a 
series of three meetings to discuss post-conflict justice and review the draft principles, 
which were renamed the Chicago Principles on Post-Conflict Justice. From 2003 through 


m. cher if bassiouni
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2005, various versions of these principles were circulated for comment and then refor-
mulated by IHRLI staff. During this process, more than 180 experts from 30 countries 
were consulted. In this way, the Chicago Principles on Post-Conflict Justice benefited from 
the input of a diverse group of distinguished individuals representing distinct personal, 
professional, and cultural backgrounds and experiences.


The Chicago Principles on Post-Conflict Justice are designed to contribute to the in-
ternational movement to address past violations of human rights and humanitarian law. 
Post-conflict justice embodies a fundamental commitment to truth, peace, reconciliation, 
the rights of victims, and the basic sanctity and inherent value of human life. To para-
phrase the Talmud and the Qu’ran, where the pursuit of justice helps save a single life,  
it is similar in the eyes of the Creator as having saved all humanity. 


I have had the privilege of directing this project from its inception and am deeply 
indebted to the many friends and colleagues who have contributed their ideas, criticisms, 
thoughts, and opinions to the development of The Chicago Principles on Post-Conflict Jus-
tice. The experts who have assisted in this effort from 1997 through 2003 are listed in  
the appendices.


I extend special appreciation to the Chicago Council on Global Affairs (CCGA), 
formerly the Chicago Council on Foreign Relations, and its president, Marshall Bouton. I 
also wish to acknowledge the support of the Association Internationale de Droit Pénal 
(AIDP), and the International Institute of Higher Studies in Criminal Sciences in Siracusa,  
Italy (ISISC). 


While the Chicago Principles on Post-Conflict Justice incorporate the views of many  
people, these contributions have been shaped by my judgment as well as the research, 
writing and editorial work of three IHRLI colleagues: Daniel Rothenberg, Executive Di-
rector; Michael Wahid Hanna, Senior Fellow; and Etelle Higonnet, Senior Fellow. Mr. 
Rothenberg supervised the process from 2003 through 2007.


The Chicago Principles do not necessarily represent the views of CCGA, AIDP, 
IHRLI, ISISC, the participants in the Chicago meetings, or the scholars, experts, and 
organizations who reviewed earlier versions of this document. 


My deep appreciation goes out to everyone who participated in these meetings and 
reviewed various drafts of The Chicago Principles on Post-Conflict Justice.







If you see a wrong you must right it; 
with your hand if you can, 


or with your tongue, or in your heart, 
and that is the weakest of faith.


prophet mohammed


If you want peace, work for justice. 


pope john paul vi


The world rests on three pillars: 
on truth, on justice, and on peace.


the talmud
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1 .  introduction to the chicago pr inciples


From the mid-20th century to the present, wars, insurgencies, ethnic unrest, and the 
repressive actions of authoritarian regimes have produced enormous human suffering  
and the deaths of tens of millions, the majority of whom have been civilians. These  
conflicts often involve significant and systematic violations of fundamental human  
rights, including genocide, torture, disappearances, massacres, rape, and mass dis-
placement. In general, institutionalized impunity protects perpetrators while victims’ 
demands for accountability are ignored. More often than not, justice for past atrocities  
is sacrificed for political expediency, often as a means to negotiate the end of a conflict.


facing atrocity: 


the importance of guiding pr inciples  


on post-conflict justice


m. cher if bassiouni & daniel rothenberg
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However, there is a growing international acknowledgment that building a  
responsive and democratic society in the wake of atrocity requires an open engage-
ment with the demands of victims and a corresponding commitment to truth, justice, 
and reconciliation. Increasingly, the international community, governments, and civil  
society organizations seek accountability for past atrocities as expressed through a di-
verse set of ideas and practices known as “post-conflict justice.” The development of post- 
conflict justice represents a significant shift in the international politics of peace,  
security, and national reconstruction, as well as an important stage in the evolution of the 
global movement to protect and defend fundamental human rights. 


Post-conflict justice is premised on an understanding that domestic stability, 
security, and democratic governance in the aftermath of atrocity are strengthened by a  
commitment to justice and accountability. Openly facing the legacy of past violence is 
essential for preventing future victimization, achieving peace and reconciliation, and pro-
tecting human rights. 


Despite the growing policy significance of these ideas and a steady increase in re-
sources for specific post-conflict justice initiatives, the international community remains 
largely unprepared for each new challenge. The Security Council, other United Nations 
entities, governments, regional bodies, and non-governmental organizations generally 
respond to transitional situations in a reactive, improvised, and often inefficient man-
ner. All too often, these key actors fail to coordinate programs and funding, resulting in  
post-conflict justice strategies that are poorly integrated and inadequately address the 
specific demands of local culture and context. 


In part, this problem results from the absence of clear and widely accepted prin-
ciples on post-conflict justice. The lack of basic guidelines makes it difficult for interna-
tional and domestic actors to efficiently design policies and determine which combina-
tions of strategies are most effective for addressing particular social, political, and cultural 
needs. In addition, guiding principles could help establish a clear, common language for 
discussing post-conflict justice. The use of uniform terminology, definitions, and con-
cepts could improve communication, analysis, and coordination among United Nations 
entities, governments, regional bodies, and non-governmental organizations.
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 The Chicago Principles on Post-Conflict Justice are designed to address these problems. 
Part I presents an overview of the fundamentals of the field, presenting post-conflict 
justice as a set of ideas and practices based upon a number of foundational ideas. 
The section also provides a series of general concepts to assist in designing and im-
plementing post-conflict justice strategies. Part II presents seven guiding principles 
on post-conflict justice involving: prosecutions; truth-telling and investigations of past  
violations; victims’ rights, remedies and reparations; vetting, sanctions and administra-
tive measures; memorialization, education and the preservation of historical memory;  
traditional, indigenous and religious approaches to justice and healing; and, institution-
al reform and effective governance. Each principle is followed by a review of concrete  
recommendations regarding the design and implementation of post-conflict justice strat-
egies, policies, and programs. The text uses the term “shall” to indicate an established 
obligation under international law and the term “should” to reference a suggested action 
based on international norms.


The Chicago Principles on Post-Conflict Justice are designed to encourage improved 
focus and greater coherence regarding strategies for addressing past atrocities. The 
term “post-conflict justice” is used with an understanding that there exist a number  
of similar or related concepts including “transitional justice”, “strategies for combat-
ing impunity”, “peace building”, and “post-conflict reconstruction”. These terms and  
their definitions overlap and their diversity reflects both the evolving nature of the field 
and links with particular institutions rather than substantial differences in understand-
ing or ideology. 


The Chicago Principles on Post-Conflict Justice present the search for accountabil-
ity in the aftermath of conflict as a complex, multifaceted, interdisciplinary process  
that extends beyond a formal legalistic approach. Domestic and international prosecu-
tions on their own rarely provide victims and a suffering society with adequate justice 
for past atrocities. Relying solely on formal legal action generally fails to fully address  
victims’ needs and may reveal serious limitations within a transitional government  
that ultimately weakens society’s faith in the legitimacy of judicial processes. If 
prosecutions are not integrated into a broad strategy of accountability, they can  
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appear as political acts and may run the risk of allowing perpetrators to become mar-
tyrs or otherwise creating barriers to a more socially coherent vision of justice. Similar  
criticisms may be leveled at any isolated, sector-specific approach to justice, particularly 
within a society that has suffered severe and systematic violations.


The Chicago Principles on Post-Conflict Justice acknowledge substantial differences 
between international humanitarian law, international human rights law, and interna-
tional criminal law. However, the document does not address the complex and often 
technical legal questions that arise from these distinctions. This is partly because key 
differences between these bodies of law reflect an understanding of international wars 
as distinct from domestic conflicts and an acceptance of clear divisions between state 
and non-state actors. Recent conflicts have substantially blurred these differences ren-
dering prior legal categories insufficient. Rather than resolving these legal disputes,  
the Chicago Principles on Post-Conflict Justice embrace a victim-centered rather than con-
flict-centered approach as a means of improving the design and implementation of poli-
cies to address human suffering in the aftermath of conflict.


The Chicago Principles on Post-Conflict Justice have been prepared at a time of  
intense international discussion regarding these issues. This can be seen in a growing  
number of important contributions by scholars, activists, and organizations, including 
a series of major United Nations studies reviewing peacekeeping operations, policies 
to combat impunity, victims’ rights, and comparative analyses of fieldwork experiences.  
The Chicago Principles on Post-Conflict Justice link theory and practice, providing a valu-
able reference for those directly engaged in peace processes, national reconstruction, 
peacekeeping operations, and the development and implementation of policies to de-
fend and protect fundamental rights. The document may also be of use to scholars,  
activists, politicians, journalists, and others interested in accountability, justice, and  
human rights. 


2.  evolution of the concept of post-conflict justice


Recent history has shown that enhancing accountability and minimizing impunity 
are important elements for building democratic states in the wake of conflict. These prac-
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tices are also essential for establishing rule of law, respecting human rights, honoring  
the suffering of victims, and preventing the recurrence of future violations.


Post-conflict justice is a relatively new concept whose coherence is only now 
emerging after two decades of theoretical and practical development. The essential com-
mitments of post-conflict justice are grounded in the foundational global promises that 
established the modern human rights system over fifty years ago. However, the specific 
processes described by the term represent a significant and relatively recent development. 


The intellectual roots of post-conflict justice can be traced to the period following  
World War I when the emerging international community began to seriously consider 
the value of seeking justice in the aftermath of conflict, despite taking little substantive  
action. After World War II, the international community established key institutions  
of post-conflict justice, including the International Military Tribunals at Nuremberg  
and Tokyo and supported related domestic war crimes prosecutions in Europe and Asia. 
These initiatives were linked to the birth of the modern human rights system through 
the creation of the United Nations and the broad acceptance of the Universal Declaration 
of Human Rights.


From the 1950s through the 1980s, human rights commitments continued to de-
velop. However, the Cold War demands of realpolitik and the profound ideological and 
political divisions of the time prevented the implementation of more substantial policies 
of accountability and justice. During this time, there were major advances in treaty law, 
significant development of international institutions and a growing engagement with the 
substance of human rights obligations. 


From the mid-1980s on, there was a surge of interest in post-conflict justice asso-
ciated with a number of political transitions from authoritarian to democratic regimes. 
In South and Central America, many countries initiated processes of openly engaging 
the legacy of past systematic repression. Newly democratic governments implemented 
domestic prosecutions, truth commissions, reparations policies, and mechanisms of 
memorialization, often motivated by popular pressure, civil society, and local human 
rights groups. In Eastern and Central Europe, governments created related initiatives 
involving public debate, memorialization, opening security archives, and instituting  
administrative sanctions known as “lustration” or “vetting.” In general, these post-con-
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flict justice strategies emerged from the bottom up, arising out of popular movements 
and developing in response to local experiences and local demands. 


By the mid-1990s, a broad international consensus had developed regarding the  
need to link justice and reconciliation with the end of conflict and support for democratic 
transitions. This historic shift grew out of the increasing legitimacy of human rights dis-
course, the activities of international and domestic non-governmental organizations and 
a general expansion of states’ legal commitments to fundamental human rights.


The international acceptance of post-conflict justice ideas and strategies was also re-
lated to expanding United Nations operations, including peacekeeping and human rights 
missions as well as a growing institutional recognition of the link between human rights 
and international development. This process advanced through the Security Council’s 
establishment of the Commission to Investigate War Crimes in the former Yugoslavia, 
the International Criminal Tribunal for the former Yugoslavia, the International Criminal 
Tribunal for Rwanda, and the creation of the International Criminal Court. Other related 
United Nations initiatives included support for truth commissions, vetting, institutional 
reforms, and the creation of mixed national/international tribunals in Sierra Leone, Ko-
sovo, East Timor and Cambodia.


However, the United Nations’ engagement with post-conflict justice typically lacks 
central coordination which has led to inefficiency, excessive costs, and poor implementa-
tion. Post-conflict justice interventions have generally been managed by too many distinct 
and disconnected United Nations bodies, including the High Commissioner for Human 
Rights in Geneva, the Department of Peacekeeping Operations in New York, the Office 
on Drugs and Crime in Vienna, the United Nations Development Programme in New 
York, as well as other offices within the Secretary General. The UN agencies involved in 
these processes generally operate with established internal bureaucracies, limited coordi-
nation or integration, and the lack of a unifying master plan.


These problems are heightened by the role of the Security Council which presently 
devotes a disproportionate amount of its valuable time and resources to a small number 
of post-conflict issues, such as the two ad-hoc tribunals. In addition, the Security Council 
is not well positioned for managing coordinated post-conflict justice programs because 
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successful policies require a sensitive and flexible engagement with local conditions, in-
cluding substantial input by NGOs, IGOs and community representatives.


Alongside these international processes, many countries implemented their own 
post-conflict justice strategies, at times independently and at other times with outside  
support and guidance. These strategies included domestic prosecutions of both high-  
and low-level perpetrators and a variety of institutional reforms, including new consti-
tutions, judicial reform, and the creation of formal human rights monitoring bodies. 
Governments in dozens of countries have also implemented truth commissions, a practice 
unique to the evolution of post-conflict justice, as well as vetting policies, systems of 
reparation, and mechanisms of memorialization.


In recent years, post-conflict justice ideas, strategies, and processes have gained 
substantial momentum. These diverse practices mark a shift in the way the nations and 
the international community understand national reconstruction, peace, and democracy.  
Issues of truth-telling, reconciliation, and legal and moral accountability are now viewed  
as essential elements of peace negotiations and form the foundation of many national  
reconstruction programs. As a result of the widespread implementation of post-conflict  
justice policies around the world, it is now possible to draw upon and learn from prior 
experiences. Alongside growing global consensus regarding the validity and necessity  
of a commitment to post-conflict justice, there is a pressing need for increased compara-
tive research as well as the establishment of clear guidelines and principles. 


3.  balancing peace,  justice and reconciliation
 
Post-conflict justice involves a delicate balance between peace, justice, and  


reconciliation. Managing these issues is difficult, especially within highly divisive politi-
cal contexts following wars, civil unrest, and authoritarian rule. The situation is especially 
complex where addressing victims’ needs involves confronting political actors directly 
or indirectly responsible for past atrocities. Despite the tensions inherent in balancing 
competing goals, it is inappropriate and inaccurate to assume that countries must choose  
between political security and a failure to engage past atrocities or instability coupled 







8


with accountability and reconciliation. One of the goals of the movement for post-conflict 
justice is to demonstrate that peace and justice are complementary. 


Ending hostilities and establishing peace is often a difficult, tenuous process involv-
ing protracted negotiations and the intervention and assistance of various governments, 
the United Nations and other multinational organizations. More often than not, peace 
is simply viewed as the absence of war. However, genuine peace requires the creation  
of a positive foundation for social, political and economic growth grounded in the respect 
for fundamental human rights. 


Peace processes and the formation of new governments frequently involve the par-
ticipation of perpetrators who seek to evade accountability for past atrocities. However, if 
those involved in transitional negotiations accept impunity for past violations as legitimate, 
perpetrators may be allowed to trade full protection from responsibility for past crimes 
in return for various promises. The Chicago Principles on Post-Conflict Justice highlight 
the long-term value of a firm commitment to accountability integrated within a broad-
based plan for national reconstruction and reconciliation. A series of guiding principles  
that establish clear foundational commitments regarding post-conflict justice may help  
negotiators resist the temptation to avoid an engagement with questions of justice in 
order to achieve expedient political settlements. 


After a conflict is formally resolved, a country’s transitional process often requires 
interventions to ensure security, demobilize armed groups, rebuild key state institutions, 
and encourage economic development and overall stability. These objectives cannot be 
achieved simultaneously or implemented quickly. Instead, they depend on a number of 
factors which vary from conflict to conflict, and are often bound to the support of the 
international community and its willingness to contribute expertise and resources. 


A serious approach to post-conflict justice requires balancing pressing moral  
demands for action with a recognition of the practical and political limitations that  
characterize transitional contexts. This is particularly true in the aftermath of conflict and 
authoritarian rule where nations often face collapsed infrastructure, continued insecurity, 
the presence of armed groups, a traumatized population, a devastated economy, endemic 
poverty, and a transitional government with limited resources. The Chicago Principles 
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on Post-Conflict Justice recognize that legal systems in these contexts are often dysfunc-
tional or nonexistent and that peacekeeping operations are generally not well-suited to  
addressing the demands of victims and other pressing justice needs. Establishing social  
order and basic governance in such contexts presents a serious challenge to domestic and 
international actors.


Over the last two decades it has become increasingly clear that restoring peace and 
security in the aftermath of conflict requires a long-term commitment based on careful 
planning and effective implementation as well as the coordination of support mecha-
nisms. This has rarely occurred especially in the areas of governance, justice, and rule 
of law. Recent United Nations efforts express an awareness of this need and a growing 
commitment to a more comprehensive and integrated approach to post-conflict justice. 
Of special interest is the acknowledgment of the fundamental link between post-conflict 
justice, global peace, and sustainable development. The Chicago Principles draw on an ex-
panding number of United Nations documents as well as field experiences from various 
international missions. Addressing these issues requires coordinated program design 
and implementation, substantial and consistent funding, increasing and fostering local 
input and control, and the formal elaboration and adoption of basic guidelines on post-
conflict justice. 


It is essential that rule of law strategies are implemented soon after formal peace 
is established and that there is adequate international funding and support. General re-
construction efforts should be managed with great sensitivity to the fundamental com-
mitments of post-conflict justice. This encourages greater policy integration as well as 
an acknowledgment that rebuilding a society in the wake of destruction is itself an act of 
reconciliation and a mode of seeking justice. 


Developing and implementing post-conflict justice policies is always contested,  
both domestically and internationally. While the specifics of each intervention are  
necessarily subject to debate, the overall vision of post-conflict justice should always be  
victim-centered, linked with social reconciliation, and based not on short-term objectives, 
but on a firm moral and legal commitment to fundamental human rights.
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4.  developing a comprehensive plan


Designing appropriate post-conflict justice strategies requires a high degree of flex-
ibility and an open and evolving engagement with the specific demands of local reality. 
Meaningful post-conflict justice policies must have a high degree of legitimacy and re-
quire substantial political will on the part of leaders inside and outside of the government. 


While complete accountability is the desired ideal, this is rarely practical or possible. 
For this reason, successful post-conflict justice interventions require a creative engage-
ment with political realities. Post-conflict justice strategies must always seek to maximize 
accountability and minimize impunity. An appropriate post-conflict justice strategy will 
reveal as much truth as possible; achieve as much reconciliation as is feasible; provide 
as full and complete reparations as are affordable; and, address past violence in an open, 
transparent, and truthful manner. 


The development of comprehensive post-conflict justice strategies requires that 
vulnerable groups, such as women, children, refugees, the elderly, and disempowered 
religious or ethnic minorities, be provided with special protections and adequate means 
to engage in the process of addressing the past. In particular, programs should be estab- 
lished with a clear understanding of the often gendered nature of political violence and 
the special needs of women, whether as widows, primary caregivers, or community leaders.


Post-conflict justice requires great sensitivity to social and cultural context and a 
clear understanding of local political interests. Policymakers need to engage in national 
consultations and seek significant local input from non-governmental organizations, 
community groups, traditional or tribal leaders, religious organizations, and others. The 
process of rebuilding the justice system should be undertaken with a commitment to 
adequately accommodating local input and needs.


Just as conflicts arise from distinct local issues and involve different types of  
repression and violence, post-conflict situations vary dramatically. Rebuilding in the  
aftermath of an international war differs from reconstruction in the wake of an internal 
conflict. Further distinctions exist between conflicts of an ethnic or religious nature, or 
political transitions following the fall of a tyrannical regime. 
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Post-conflict justice is also highly dependent on the processes through which a  


conflict was brought under control. Some conflicts terminate with the overwhelming  
victory of one side over another, providing the prevailing force with near-complete control 
over the management and implementation of national reconstruction. While this may 
simplify the creation of strategies to address past violence, it fosters an imbalance of  
interests that can negatively impact the creation of fair and impartial policies. Other con-
flicts end through negotiated settlements which often reflect the demands and needs of 
various parties, but present their own challenges. Negotiated settlements may involve  
significant equality in the power and influence of conflicting parties or substantial dis-
parities. In addition, a variety of extenal issues and constituencies often play a role in 
shaping peaceful outcomes.


The suffering arising from repressive authoritarian regimes and violent conflicts—
particularly those involving genocide, crimes against humanity, war crimes, mass killing, 
institutionalized torture, and other severe and systematic human rights violations—is 
ultimately unanswerable. No true remedy exists for these brutal acts. However, in the 
wake of conflict, societies and governments should acknowledge past suffering and take 
action to address claims for justice arising from past violence. Post-conflict justice arises 
from a profound human need to acknowledge the truth of suffering and to press for  
accountability as a means of building for the future. 


It remains possible to improve the world’s response to past violations of human 
rights and humanitarian law. However, a substantial change in enabling post-conflict  
justice requires political will, resources and long-term commitments. The Chicago Prin-
ciples on Post-Conflict Justice encourage a comprehensive, integrated approach to address-
ing past atrocities involving quick action, long-term planning, national consultations, 
the participation of diverse constituencies, sensitivity to local context and culture, broad 
institutional reform, and a domestic and international commitment to linking justice, 
peace and reconciliation.
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principle 1


States shall prosecute alleged perpetrators of gross 
violations of human rights and humanitarian law.


  


principle 2


States shall respect the right to truth and encourage 
formal investigations of past violations by 


truth commissions or other bodies.


 


principle 3


States shall acknowledge the special status of victims, 
ensure access to justice, and develop remedies 


and reparations.


principle 4


States should implement vetting policies,  
sanctions, and administrative measures.
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principle 5


States should support official programs and popular  
initiatives to memorialize victims, educate society  


regarding past political violence, and preserve  
historical memory.  


principle 6


States should support and respect traditional,  
indigenous, and religious approaches regarding  


past violations.


 


principle 7


States shall engage in institutional reform to  
support the rule of law, restore public trust, promote  
fundamental rights, and support good governance.







part 1


fundamentals
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human suffering and the demand for justice
Violations of human rights and humanitarian law produce complex harm, suffering, and 
loss and states should address the demands for justice arising from these acts.


grounding in international law
International human rights and humanitarian law outline basic standards and key obli-
gations that provide the foundation for efforts to combat impunity and support account-
ability for past violations. 


accountability, peace and democracy
Peace, democracy and political stability following conflict and authoritarian rule are 
served when states and societies address past violations.


foundational elements of  


post-conflict justice
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victim-centered approach
Policies that seek justice for past violations should be victim-centered and should address 
victims’ rights to remedies and reparations. 


context-specific strategies
Specific strategies that address past violations should be designed and implemented with 
great sensitivity to social, cultural, historical, and political context.


interdisciplinary nature and long-term commitment
Addressing past violations of human rights and humanitarian law is a complex, multi- 
faceted, interdisciplinary process that requires broad vision and long-term commitment.







23


coordination of diverse strategies
Post-conflict justice can be implemented through a number of interdisciplinary strategies,  
including: prosecutions; truth commissions; reparations; vetting, sanctions and admin-
istrative measures; memorialization, education and archives; traditional, indigenous and  
religious approaches; and, institutional reform. While specific strategies may be success-
fully implemented on their own, the larger objectives of post-conflict justice are best 
served through a coordinated, coherent, and comprehensive approach.


states’ responsibilities and international cooperation
States directly impacted by past violence have the primary responsibility for implement-
ing post-conflict justice strategies. States may benefit from a reflection on the experiences  
of other post-conflict societies, as well as input, support, and assistance from internation-
al experts, institutions, and organizations. These processes often require cooperation,  
financial support, and technical assistance on the part of the international community-


designing and implementing


post-conflict justice str ategies
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integrating vulnerable groups
Post-conflict justice strategies should be as representative and inclusive as possible and 
should exhibit special sensitivity toward vulnerable groups, including children and reli-
gious, ethnic, and other minorities. 


national consultations and victim participation
Successful post-conflict justice strategies benefit from national consultations, public and 
civil society involvement, and the participation of victims and their families. 


gendered nature of violence
Post-conflict justice strategies are served by acknowledging and addressing the often gen-
dered nature of political violence and the special needs of women, whether as widows, 
primary caregivers, or community leaders.


sensitivity to local needs and awareness of limitations
Post-conflict justice should express sensitivity to local needs and an engagement with the 
particular nature of the conflict. Programs and policies benefit from balancing compet-
ing local interests, recognizing social, economic, political and logistical limitations, and 
encouraging reasonable expectations among victims and the larger society.


importance of domestic security
Post-conflict justice requires a firm commitment to establishing domestic security and a 
safe environment relatively free from political instability, uncertainty, threat, and violence.


duration and scope of specific policies
While the success of specific policies is served by clear mandates regarding scope and  
duration, post-conflict justice is best understood as an evolving process defined by distinct  
actions that play a role within different stages of national reconstruction and reconcilia-
tion. 
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accountability and transparency
The implementation and financing of post-conflict strategies should occur in a transpar-
ent manner involving individual and institutional accountability. These processes benefit 
from public communication and consultation, independent audits, appropriate sanc-
tions, and other means of supporting program independence and credibility. 


prevention
States should commit to implementing meaningful social, political and economic poli-
cies designed to prevent the occurrence and recurrence of violations. This requires broad 
support for fundamental human rights, careful monitoring of conflicts during their for-
mative stages, and a willingness to take appropriate action. It is only through concerted 
state action, increased global vigilance and coordinated international involvement that 
serious violations of human rights and humanitarian law can be prevented. 







part 2


pr inciples
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1.1 courts and jurisdiction 


primacy of domestic courts
States have primary jurisdiction over gross violations of human rights and humanitar-
ian law that occur within their territory. States may create specific legal mechanisms 
to address past violations based on domestic and international standards. International 
criminal tribunals and the domestic courts of other countries should only exercise juris-
diction when national courts cannot offer satisfactory guarantees of independence and 
impartiality or are unwilling or unable to engage in effective legal action.


mixed domestic / international tribunals
Where domestic courts cannot prosecute gross violations of human rights and humani-
tarian law without outside assistance, states may work with the international community 
to develop hybrid systems involving domestic and international law, personnel, technical 
assistance, and financing.


States shall prosecute alleged perpetrators  
of gross violations of human rights and  


humanitarian law.


principle 1
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international tribunals
Where domestic courts are unable or unwilling to prosecute gross violations of human 
rights and humanitarian law, and where mixed tribunals are not feasible, cases may be 
adjudicated by international tribunals.


relation of international and mixed prosecutions to domestic 
capacity building 
Prosecutions in mixed and international tribunals should be designed to support local 
capacity building and the strengthening of domestic institutions.


support for universal jurisdiction
States should create legislation and otherwise enable their courts to exercise universal 
jurisdiction for gross violations of human rights and humanitarian law in accordance 
with principles of treaty law and customary international law.


1.2 international cooperation


disclosure of information on human rights violations
States should cooperate with each other and with international organizations in the pres-
ervation, collection, and disclosure of information regarding gross violations of human 
rights and humanitarian law and other issues relevant to post-conflict justice. States 
should cooperate by providing information from government archives as well as other 
sources. 


investigations
States shall cooperate with each other and assist international organizations, tribunals,  
and related entities with investigations. States shall disclose and make available informa-
tion and evidence regarding gross violations of human rights and humanitarian law.


extradition
When requested, States shall extradite, or surrender for the purpose of prosecution,  
individuals present within their territory believed to have committed gross violations of  
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human rights and humanitarian law. States are only obligated to extradite individuals  
to countries whose courts respect due process principles and uphold international legal 
standards. 


implementing foreign judgments
States should assist post-conflict justice strategies by implementing judgments of other 
jurisdictions related to gross violations of human rights and humanitarian law, including 
restricting travel, freezing perpetrator assets, and other actions designed to encourage  
accountability and enable justice. 


1.3 prosecution 


impartiality and independence
Prosecutions in courts and tribunals shall be held to high standards of independence  
and competence.


investigation and prosecution
States shall investigate serious allegations of gross violations of human rights and hu-
manitarian law committed within their territory or associated with individuals under do-
mestic jurisdiction. Where investigations confirm the validity of such allegations, states 
shall develop appropriate prosecutorial strategies.


respect for due process
States shall act in good faith and in accordance with the principles of due process when 
conducting investigations and prosecutions.


prohibiting multiple trials for the same crime
States shall not try an individual more than once for the same crime, except where prior 
legal processes purposefully shielded the individual from liability or otherwise operated 
in an improper manner. 
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witness protection
States shall protect witnesses, their family members, and others who may be harmed as 
a result of their cooperation with investigations and prosecutions.


protection for proceedings and staff
States shall safeguard legal proceedings and protect legal counsel, judicial officials, and 
staff that may be harmed as a result of their participation in investigations and prosecu-
tions.


public outreach
Prosecutions should include a public outreach component to ensure that the general 
population is aware of the proceedings, their structure, and the potential benefits for 
victims, their families, communities, and the larger society. 


1.4 limitations on defense


no statutes of limitations to protect perpetrators from  
prosecution
Statutes of limitation shall not be used to prevent the prosecution of individuals for geno-
cide, serious war crimes, or crimes against humanity. 


“obeying orders” is not an acceptable defense
Obeying the orders of a superior shall not be a legitimate defense in domestic courts, 
international tribunals, or other adjudicative bodies. However, obeying orders may be 
considered for determining criminal or civil penalties. 


commanders are legally responsible
Following the doctrine of command responsibility, individuals in positions of authority 
shall be held legally responsible for gross violations of human rights and humanitarian 
law committed by those operating under their effective control. 
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no head-of-state immunity or related protections from  
prosecution
Perpetrators of gross violations of human rights and humanitarian law shall not be pro-
vided with protection from legal responsibility or reduced punishment under Head-of-
State immunity, diplomatic immunity, or similar forms of legal protection.


no asylum to protect perpetrators from prosecution
States shall not provide asylum or other protective status to individuals who have com-
mitted or are alleged to have committed gross violations of human rights or humanitar-
ian law. 


1.5 rights of alleged, accused and convicted perpetrators


respect for defendants’ rights
The goals of post-conflict justice are served by respecting the human rights of all, in-
cluding those accused or convicted of committing gross violations of human rights and 
humanitarian law.


defendants’ rights
States shall provide defendants with internationally accepted due process protections, 
including: presumption of innocence until proven guilty; trial by a competent, indepen-
dent, and impartial tribunal established by law; prompt, clear, and detailed information 
regarding the charges against them; adequate time and facilities for the preparation of 
defense by a counsel of their choosing; timely prosecution without unreasonable de-
lay; free legal assistance if necessary; the right to provide witnesses on their behalf; the 
right to examine witnesses; and, the freedom from being compelled to confess or testify 
against themselves.


no retroactive punishment
Acts or omissions that did not constitute a crime under national or international law at 
the time they were committed shall not be the basis for prosecutions. Courts shall not 
impose a heavier penalty than was applicable at the time the criminal offense was com-
mitted.
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rights of prisoners and detainees
All persons deprived of their liberty shall be treated with humanity and with respect for 
their inherent dignity in accordance with international norms. 


1.6 state discretion in prosecution


prosecutorial strategy
Since it is often impossible to prosecute all alleged perpetrators, states typically develop 
context-specific prosecutorial strategies. States should exercise great care and discretion 
in determining which perpetrators will be prosecuted and shall not use arbitrary or im-
permissibly discriminatory selection criteria. 


value of prosecuting high-level actors
The goals of post-conflict justice are generally served by prosecutions targeting high-level 
actors responsible for planning and implementing gross violations of human rights and 
humanitarian law.


permissible delays for prosecutions
States may delay prosecutions for reasonable periods of time to respect due process, en-
sure security, and develop appropriate judicial and institutional capacity. Decisions to de-
lay prosecutions should be made in consideration of victims’ rights, the rights of alleged 
perpetrators, and the possible negative impact on reliable testimony and evidence.


prosecution of child soldiers and minors
States should exercise caution regarding the prosecution of child soldiers and others who 
are alleged to have committed crimes as minors and should consider the importance of  
their rehabilitation and reintegration. Where states prosecute individuals who commit-
ted crimes as minors, they shall adhere to international standards for juvenile justice.
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1.7 military courts and tribunals


no use of military courts and tribunals
States should not use military courts or tribunals to prosecute military personnel, police, 
or members of intelligence services or paramilitary forces for gross violations of human 
rights or humanitarian law committed against civilians. 


1.8 amnesty 


amnesty
States shall not grant blanket amnesty to absolve individuals of responsibility for geno-
cide, serious war crimes, or crimes against humanity. 


token sentences and similar actions
States shall not issue token sentences or engage in other actions designed to inequitably 
limit punishment for gross violations of human rights and humanitarian law.


amnesty as a pre-requisite for the termination of conflict
States should limit the granting of amnesty to circumstances where such measures are 
necessary for negotiating the end of a conflict, subject to obligations arising under inter-
national law. 


linking amnesty with accountability
States that provide amnesty or other mechanisms to reduce individual legal responsibil-
ity for past crimes shall do so in consideration of international law. States should ensure  
that amnesty policies are linked to specific mechanisms of accountability to discourage 
impunity and support the goals of post-conflict justice. Amnesty is more acceptable when 
it provides protection to low-ranking perpetrators, child soldiers, those responsible for 
less serious crimes, and those forced to commit violations.
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individual adjudication of claims
States that provide amnesty or other mechanisms of reducing individual legal respon-
sibility for past crimes should favor systems that involve the individual adjudication of 
claims. 
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2.1 right to truth


general violations
Victims, their families, and the general society have the right to know the truth about 
past violations of human rights and humanitarian law. They have the right to general 
information regarding patterns of systematic violations, the history of the conflict, and 
the identification of those responsible for past violations.
 
specific violations
Victims and their families have the right to receive specific information regarding viola-
tions of direct impact and concern, including the circumstances in which these violations 
occurred and the whereabouts of those killed and disappeared.


States shall respect the right to truth and  
encourage formal investigations of past  


violations by truth commissions or  
other bodies.


principle 2
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2.2 truth commissions 


truth commissions
Investigations of past violations of human rights and humanitarian law are commonly 
conducted by temporary, officially-sanctioned, non-judicial investigative bodies known as 
truth commissions. Truth commissions provide an important mechanism for addressing 
the right to truth for victims, their families, and the larger society. Truth commissions 
may be created through legislation, peace treaties, executive orders, or other legal acts 
that commonly define a formal mandate.


goals of truth commissions
Truth commissions serve a variety of interrelated goals, including: establishing an ac-
curate historical record of past violations; determining individual and/or organizational 
responsibility; providing an official forum where victims’ stories can be heard and ac-
knowledged; challenging impunity through objective research useful for policymakers 
and others; facilitating national reconciliation and the open acknowledgment of wrong-
doing; and, recommending reparations, institutional reforms, and other policies. 
 
impartiality and independence
Truth commissions shall be impartial and independent. Once a truth commission is cre-
ated, no outside forces should be allowed to interfere with its composition, structure, or 
operation. Commissioners and staff should enjoy the privileges and immunities neces-
sary for their protection.


consultation with public and victims
The decision to establish a truth commission, define its mandate, and determine its com-
position is served by public consultations that include the views of victims and their 
families.
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possible links to legal action
Truth commissions are not courts, but may be used to support legal actions, whether 
civil or criminal. However, formal links to legal processes must be carefully designed 
to uphold key due process protections and must not compromise a truth commission’s 
impartiality, independence, or competence.


composition of truth commissions
Truth commissions are generally composed of commissioners whose selection supports 
the credibility and success of the investigative body. Commissioners must be individuals 
of high moral character, impartiality, and integrity. Truth commissions involve a profes-
sional, interdisciplinary staff that may include lawyers, social scientists, investigators, 
analysts, mental health professionals, forensic experts, data specialists, and others. Truth 
commissions benefit from naming commissioners and staff that represent the ethnic, 
religious, and social composition of the nation and adequately represent women. 


2.3 operation and methodology of truth commissions


basic operation and methodology
Truth commissions require a clear definition of the time period to be investigated, the 
duration of their activities, the scope and focus of their research, and their investigatory 
powers. 


varied focus
Truth commissions may engage in research and present conclusions on: detailed accounts  
of specific violations; individual and group responsibility for past violence; the history of  
the conflict; social, political, economic, and political causes of the conflict; and, the influ-
ence of foreign governments and international policies. Truth commissions may also  
present multiple understandings of “truth” that include subjective and experiential mean-
ing alongside more traditional, legal conceptions of fact and evidence.
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methodologies
Truth commission methodologies vary, though virtually all commissions conduct inter-
views with victims, their families, witnesses, perpetrators, and experts. Many commissions  
gather and analyze documents from state agencies, armed forces, insurgents, political 
parties and foreign governments. Truth commissions commonly create databases to aid in 
analysis, present case studies, conduct exhumations, and review thematic issues relevant  
to their mandate. Truth commissions typically verify data collected, but do so in a manner 
distinct from the evidentiary rules used in judicial processes.


authority to interview
Truth commissions benefit from broad authority to conduct interviews and collect infor-
mation, which may include subpoena powers.


witness respect and protection
Truth commissions must respect the rights of those presenting testimony and address 
related security issues by clearly communicating possible risks, ensuring a safe interview 
environment, taking appropriate confidentiality measures, and providing select witness 
security where necessary. 


accused individuals’ right to respond
Where individuals may be adversely affected by a truth commission’s findings, they 
should be provided with an opportunity to confront or rebut evidence offered against 
them in person, by written submission, or through designated representatives.


determining responsibility for past violence
Truth commissions should seek to determine responsibility for past violations of human 
rights and humanitarian law. This process should involve the public presentation of con-
clusions regarding responsible parties and the systematic nature of repressive practices 
and may involve the identification of individual and institutional actors. 
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public outreach
Truth commissions should engage in public outreach to ensure that the general popula-
tion is aware of the investigative body, its work, and the potential benefits for victims, 
their families, communities, and the larger society. Truth commissions should ensure 
broad public access through activities such as opening multiple offices, sending staff 
throughout the country, and holding public meetings.


link to social reconciliation
Many truth commissions formally link investigative work with processes of social recon-
ciliation, including mediation and encounters between victims and perpetrators. Some 
commissions also utilize non-judicial or quasi-judicial processes of acknowledging re-
sponsibility, accountability, and punishment.


2.4 presentation of findings and recommendations


responsibility to publicly present findings
Truth commissions have a responsibility to present their findings to the public, generally 
through a final written report. They may also use other means including radio, television, 
and other popular media. Truth commissions’ findings should be presented in a manner 
that is easily accessible by the public.


responsibility to make recommendations
Truth commissions should make recommendations that openly engage past violations, 
encourage national reconciliation, seek to deter future violations, and foster respect for 
fundamental human rights and the rule of law. They may suggest reparations, consti-
tutional reform, legislation, restructuring security institutions and the judiciary, and 
policies that promote social and economic change. Recommendations generally focus 
on state actions and institutions, but may also be directed toward domestic civil society, 
foreign governments, and international organizations.
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state responsibility to disseminate truth commission findings
States should ensure that a truth commission’s findings are published, made widely 
available, and broadly communicated to the general society. This may include present-
ing popular versions of the truth commission’s work, translating material into multiple 
languages, creating radio, television or related programs, and integrating findings within 
public education curricula.


archiving truth commission materials
Truth commissions should safeguard the testimonies, evidence, and related materials in 
archives that are eventually opened for public review.


2.5 other investigative bodies and truth-telling actions


importance of other investigative bodies
States may also create other types of investigative bodies designed to reveal the truth 
about various elements of past violations.


goals of investigative bodies
Alternative investigative bodies may review issues that are either too specific or too  
general to be covered by truth commissions such as particular events and actors, the role 
of professional organizations, and general historical issues.


non-state based investigations
Private organizations, such as religious groups and professional associations, may  
present investigations of past violations designed to contribute to truth-telling and  
support post-conflict justice.


exhumations
States should support exhumations of clandestine cemeteries and sites where victims’ 
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remains may be found and should assist in proper legal investigations as well as cultur-
ally sensitive handling and burial.


2.6 archives related to past violations


creation of archives
States are encouraged to work with civil society to gather and preserve documents related 
to past violations from governmental institutions such as the police, military and intel-
ligence services, as well as other sources.
 
management of archives
It is recommended that archives are organized and managed by professionals. Technical 
measures and penalties should be applied to prevent removal, destruction, concealment 
or falsification, especially if undertaken for the purpose of enabling impunity. 


access to archives
Access to archives should be subject to reasonable restrictions designed to protect the 
privacy, confidentiality, and security of victims and others, but not for the purpose of 
censorship. 


right of accused individuals to respond to information  
in archives
Individuals are entitled to know whether their names appear in state archives and should 
be provided with the opportunity of formally challenging the validity of information 
found there. 
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3.1 special status of victims


definition of victims
Victims are those who have suffered harm, individually or collectively, including physical 
injury, mental injury, emotional suffering, economic loss, or the significant impairment 
of basic legal rights. Victims include those who have directly experienced violations of 
human rights and humanitarian law, as well as members of their immediate families. 


priority of victims
States and others shall ensure that victims are treated with compassion and respect, and 
that policies and programs are designed with special sensitivity to their needs. States 
should take appropriate measures to ensure the safety and privacy of victims and their 
families.


States shall acknowledge the special status of 
victims, ensure access to justice, and develop 


remedies and reparations.


principle 3
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3.2 right to remedies and access to justice


right to remedies
Victims have the right to equal and effective access to justice, factual information con-
cerning violations and adequate, effective and prompt reparations. States shall respect 
victims’ individual and collective rights to justice. States shall publicize applicable rem-
edies and make available appropriate legal, institutional, diplomatic, and consular means 
to promote victims’ access to justice. 
 
access to justice
States shall ensure that victims are aware of their rights and, to the degree possible, have 
equal access to effective, fair, and impartial judicial and administrative remedies. 


right to participate in proceedings
States should provide victims and their families with the opportunity to participate in 
civil and criminal legal processes related to past violations as direct claimants, parties 
civile, or other relevant capacities.


3.3 right to reparations


victims’ right to reparations
Victims have the right to reparations for violations of human rights and humanitarian 
law. States and others should provide victims with appropriate reparations for both acts 
and omissions resulting in past violations. States remain responsible for reparations even 
where the government that committed past violations no longer exists. States should en-
force domestic judgments for reparations against responsible parties and enforce valid 
foreign judgments. Victims’ participation in international reparations processes should 
not affect their access to domestic remedies. 
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reparations by non-state actors
Where non-state actors are responsible for violations, they should provide reparations 
to victims. Where these actors are unable or unwilling to meet their obligations, states  
should assume this responsibility, especially where a state was either partially complicit 
or failed to take adequate preventative action.


3.4 types of reparations


types of reparations
States should provide victims of violations of human rights and humanitarian law with 
various types of reparations including: restitution; compensation; rehabilitation; and, the 
satisfaction and guarantees of non-repetition. Reparations shall be structured in accor-
dance with domestic law and international obligations. 
 
restitution
Restitution seeks to restore victims to their situation prior to having suffered serious vio-
lations. Restitution includes: resettlement in one’s place of prior residence; return of con-
fiscated property; and, the restoration of liberty, employment, family unity, legal rights, 
and citizenship. States should make special efforts to ensure that individual criminal 
records are cleared of illegitimate and politically motivated convictions related to prior 
government repression.


compensation
Compensation provides victims with monetary payments for damages, suffering and 
loss resulting from past violations. Compensation includes payments to address: physi-
cal harm; mental harm; lost economic, educational, and social opportunities; damage 
to reputation and dignity; and, costs related to legal aid, expert assistance, and relevant 
medical, psychological, and social services.
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rehabilitation
Rehabilitation provides services to victims to address the impact of past violations, in-
cluding: medical and psychological care; social services; education; job training; and, le-
gal assistance. States should focus special attention on providing rehabilitation to child  
victims, the children of victims, and child soldiers.


satisfaction and guarantees of non-repetition
Satisfaction and guarantees of non-repetition provide victims with information and ser-
vices to address the continuing impact of past violations and prevent future violations. 
These actions include providing victims with information on: those killed, including the 
location of clandestine gravesites; those disappeared and the circumstances of their dis-
appearance; and, abducted children. States should also implement measures to end con-
tinuing violations, such as institutional reform, while also creating conditions to prevent 
future violations.


3.5 other aspects of reparations


proportionality, scope and impact
Reparations should be proportional to the nature of the violation and the harm suffered. 
States should ensure that reparations are equitably provided to all victims.


moral reparations
Moral reparations such as commemorations and tributes may aid in social reconciliation, 
bridge gaps between victims and the broader community, and support individual and 
communal healing.


apologies
Apologies by the state, individual perpetrators and others may encourage social under-
standing, facilitate the process of national reconstruction, and enable forgiveness on the 
part of victims and their families. 
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vetting
Vetting prevents individuals responsible for past violations from participating in govern-
ment or holding official positions. Vetting may operate for a set period of time or may 
involve lifetime bans. Vetting policies, sanctions, and related administrative measures 
are designed to punish perpetrators, prevent future violations, and distinguish the new 
government from prior repressive regimes by expressing clear support for accountability 
and fundamental human rights.


proportionality, scope, and impact
States should ensure that vetting policies and related sanctions are proportional to  
responsibility for past violations and link a commitment to accountability with the long-
term goals of national reconciliation and peace.


methods
States may develop institutional systems for vetting, sanctions, and administrative  


States should implement vetting policies,  
sanctions, and administrative measures.


principle 4
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measures using courts or non-judicial administrative systems. States may implement 
vetting through public or confidential processes.  


vetting of military, intelligence and security forces
States should make special efforts to determine individual responsibility of military,  
intelligence, and other security personnel for gross violations of human rights and  
humanitarian law. Those bearing the greatest responsibility should be barred from par-
ticipating in government or security forces, especially high-ranking officials who planned, 
instigated, ordered, or committed violations.  


vetting of political leaders
States should limit the participation in government and political institutions of leaders  
who planned, instigated, ordered, or committed gross violations of human rights and 
humanitarian law. This is especially important for high-level party and government  
officials.


vetting of non-state actors
Where non-state actors are disarmed, demobilized and reintegrated into society, they 
should be subjected to similar vetting policies as state actors. Measures should be taken 
to secure the cooperation of countries that contributed to the creation and development 
of such groups, particularly through financial or logistical support.


vetting of the judiciary
States should develop appropriate polices to remove judges associated with prior repres-
sive regimes, particularly those associated with committing, supporting, or enabling 
gross violations of human rights and humanitarian law.  


sanctions and administrative measures
States should consider sanctions and administrative measures for individuals respon-
sible for gross violations of human rights and humanitarian law, such as revoking profes-
sional licenses or denying public benefits.  
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respect for due process
All individuals subject to vetting, sanctions, and other non-criminal civil and admin-
istrative measures should be provided with appropriate and reasonable due process  
protections.  


relation to prosecutions
Vetting, sanctions, and administrative measures may be implemented alongside pros-
ecutions and automatically imposed on the basis of a finding of criminal liability. 
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5.1 memorialization


goals of memorialization
Memorialization honors the dignity, suffering, and humanity of victims, both living and 
dead, and commemorates the struggles and suffering of individuals, communities, and 
society at large. On an individual and national level, memorialization may contribute to 
healing and reconciliation.


types of memorialization
Memorialization may involve formal state-sponsored actions that vary in scope, impact, 
and visibility, as well as informal actions that reflect individual, group, and community 
needs. These processes include: built memorials such as monuments, statues and mu-


States should support official programs and 
popular initiatives to memorialize victims,  


educate society regarding past political  
violence, and preserve historical memory.


principle 5







52


seums; sites of memorialization such as former prisons, battlefields or concentration 
camps; and, commemorative activities including official days of mourning, renaming 
streets, parks, and other public sites and various forms of artistic, social, and community 
engagement with past violations. 


victim participation and context-specific memorialization
States should engage in memorialization with the assistance of victims, victims’ orga-
nizations, and others in a manner that displays great sensitivity toward local culture, 
context, and values.


active engagement in the process of memorializing
Memorializing is a social and political process that includes the memorial itself, the  
creation of the memorial, and shifting social engagement with the memorial over time. 
Memorials should be designed within a context of civic participation, taking into account 
responses of victims, their families, civil society organizations, and others.


5.2 education


responsibility to educate
States have a responsibility to ensure that information about past violations is adequately 
and appropriately communicated to broad sectors of society. States should integrate the 
documentation and analysis of past violations into national educational curricula.


goals of education about past violations
States should work with victims, communities, civil society organizations, and others to 
ensure that the public is aware of past violations as a means of preventing their recurrence  
and building a culture of respect for fundamental human rights and the rule of law.
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5.3 preservation of historical memory


responsibility to preserve historical memory
States have a basic responsibility to ensure that information about past violations is  
accurately preserved. 


goals of preserving historical memory
The preservation of historical memory ensures that history is not lost or re-written so that 
societies may learn from their past and prevent the recurrence of violence and atrocity. 


strategies
Measures aimed at preserving historical memory include the public dissemination of 
truth commission findings, public educational curricula focusing on past violations,  
archives, and state and community efforts aimed at promoting awareness within the 
larger society. 
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value of traditional, indigenous, and religious approaches
Traditional, indigenous, and religious approaches to justice have high levels of local legit-
imacy and are generally integrated into the daily lives of victims, their families, commu-
nities, and the larger society. Despite the fact that these practices are often more closely 
bound to local society than courts and government institutions, they have often been 
ignored by states and international organizations. 


varied nature of these approaches
Traditional, indigenous, and religious approaches to justice vary widely with culture and 
context. However, these practices commonly exhibit structural, procedural, and concep-
tual similarities and derive their structure and value from key elements of local society, 
including, family and clan ties, group identity, patron-client relations, social solidarity, 
and norms involving honor, shame, dignity, and prestige. 


States should support and respect traditional, 
indigenous, and religious approaches 


regarding past violations.


principle 6
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respect for due process
From the human rights perspective, these practices sometimes raise concerns regarding 
due process protections, uniformity of process and punishment, and principles of equal-
ity. States, civil society, communities, and others should work together to seek a balance 
between traditional processes of justice and key human rights protections.


link to healing
Traditional, indigenous, and religious approaches to justice frequently involve rituals and 
collective processes that provide a focus for group solidarity and make explicit references 
to religious ideals, stories, values, local history, and custom. These processes often en-
able individual and community healing through the re-establishment of relationships, 
not only between people, but also with God, spirits, traditions, and other elements of a 
holistic and spiritual framework. They may address the harm of past violence by linking 
these experiences with a protective and empowering cultural context involving collective 
action, ceremonies, ritual exchanges, prayers, and public acts of atonement.


link to reconciliation
Social reconciliation generally requires an acknowledgment of responsibility on the part 
of individuals and communities and the integration of victims and perpetrators into a 
coherent social order. Traditional, indigenous, and religious practices often link public 
deliberative processes involving respected community members with formal mecha-
nisms of evaluating and addressing claims. They commonly address harm through sym-
bolic punishment, payment or exchange, and decisions and processes widely accepted by  
multiple parties. 
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7.1 institutional reform, peace, and reconstruction


goals of institutional reform
States shall engage in actions to improve governance and assist institutions to address 
the legacy of past violations. These actions include institutional restructuring, security 
sector reform, legal and judicial rebuilding, and activities that support democratization 
and the defense of fundamental human rights.


public consultations and representation of vulnerable groups
Institutional reforms aimed at supporting responsible governance and preventing a re-
currence of violations should be developed alongside broad public consultations that  
include the participation of victims, their families, affected communities, and civil  


States shall engage in institutional reform to 
support the rule of law, restore public trust, 


promote fundamental rights, and 
support good governance.


principle 7
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society. It is essential that these processes include the adequate representation of women 
as well as minority groups and others, particularly where they were targeted for past vio-
lations of human rights and humanitarian law.


disarmament, demobilization, and reintegration programs
States should ensure that disarmament, demobilization, and reintegration of militias 
and other armed groups are linked to comprehensive policies of post-conflict justice. 
States should reduce the availability of arms within the country and make special efforts 
to reintegrate child soldiers into society.


explicitly linking institutional reforms to post-conflict justice
States should explicitly link forward-looking reconstruction efforts and related institu-
tional reforms to an open engagement with past violations and a formal acknowledge-
ment of the goals of post-conflict justice.


7.2 military, intelligence, and domestic security reform


control of military, intelligence, and domestic security forces
States should ensure that the military, intelligence, and domestic security services oper-
ate under civilian control. States should establish effective mechanisms and institutions 
of civilian oversight.


respect for human rights and humanitarian law
States shall make sure that military, intelligence, and domestic security services respect 
basic principles of human rights and humanitarian law.


military, intelligence, and domestic security services education
States shall ensure that the military, intelligence, and domestic security services receive 
appropriate education on human rights and humanitarian law and key domestic and 
international legal principles.
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intelligence and domestic security forces legislation and doctrine
States should make sure that legislation defining military, intelligence, and domestic 
security authority clearly defines these entities as apolitical bodies charged with defend-
ing the sovereignty of the state and its territorial integrity. States should also ensure 
that legislation regarding intelligence and security bodies clearly limits their ma  ndate 
to information-gathering and security as part of a responsive, democratic system of  
governance.


7.3 legal reform


ensuring rule of law
States shall restructure and reform institutions to ensure consistent adherence to the 
rule of law. States should encourage responsive governance and build the foundation of 
a society premised on key democratic principles. 


ratifying international conventions
States should ratify relevant international conventions regarding the defense and protec-
tion of human rights.


independent judiciary
States shall undertake all necessary steps to assure the independent, impartial, and  
effective functioning of the judiciary in accordance with international standards of due 
process. 


changing or repealing laws to protect human rights
States shall make appropriate constitutional changes, repeal, or adjust laws that contrib-
ute to or enable violations of human rights and humanitarian law, and enact legislative 
and other measures necessary to ensure respect for fundamental human rights and safe-
guard democratic institutions and processes.
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links to traditional legal systems and local conflict resolution
States should openly acknowledge the value of traditional and customary legal systems  
and local mechanisms of conflict resolution as elements of post-conflict justice and  
domestic legal reform. 


7.4 combating corruption


responsible governance
States shall combat corruption as part of broad policy reforms regarding accountability 
and good governance.


encouraging transparency
States should ensure transparency for funding, institutional management, and program 
development regarding post-conflict justice strategies and other aspects of governmental 
policy. International organizations have a special responsibility to serve as models for 
combating corruption and encouraging transparency and accountability.


7.5 institutional reform, human rights and governance


respect for human rights
States make concerted efforts to integrate human rights concepts into all aspects of 
governance and ensure that government institutions implement specific policies that  
support fundamental human rights, rule of law, and democratic values.


special protection for fundamental freedoms
States should provide special protections for key civil and political freedoms.
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human rights monitoring
States should create human rights ombudsmen, independent human rights commis-
sions, or other state or quasi-state institutions designed to protect and defend fundamen-
tal human rights. States should monitor domestic conflicts and engage in preventative  
action and conflict resolution.


human rights training for state employees
States should ensure that public officials and employees, particularly those involved in 
military, intelligence, domestic security, and judicial sectors, receive comprehensive and 
ongoing training in human rights. States should promote the observance of codes of 
conduct for all public servants.


remedying social and economic inequality through reforms
States should engage in broad social and economic reforms that address basic structural 
causes of conflict, including: significant economic inequality; structural mechanisms of 
social and political disempowerment; ethnic or related tensions; and, social elements that 
encourage or enable the violent resolution of disputes. 
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Introduction  
Notwithstanding present political and security issues, the Iraqi people 


are desirous of establishing a new system of government based on 
pluralistic democracy and the rule of law. 


Iraq consists of several civilizations, and its history dates back several 
millennia.1  Its legal tradition goes back to one of the world’s oldest 
codifications, the Code of Hammurabi, promulgated some 3750 years ago.2 


Iraq, as it is known today, was unified in 1918 by the British Empire 
after the defeat of the Turkish Ottoman Empire in World War I.3  Britain 
 


 1. See JEAN BOTTÉRO, MESOPOTAMIA: WRITING, REASONING, AND THE GODS 55–
200 (Zainab Bahrani & Marc van de Mieroop trans., 1995); GEORGE ROUX, ANCIENT 
IRAQ 66–84 (3d ed. 1993).  The older civilizations that comprised what is now Iraq are 
the Sumerians, who go back to 5000 BCE and whose capital Ur was Abraham’s place of 
birth; the Amorites, who founded the cities of Babylon and Akkad and whose empire 
lasted from 1900 to 1600 BCE; the Hittites, from 1600 to 1100 BCE; the Assyrians, from 
1200 to 612 BCE; and the Chaldeans, from 612 to 539 BCE.  Id. at 66, 104, 179–94, 
377–79 tbls. IV–VIII. 
 2. JOHN HENRY WIGMORE, A PANORAMA OF THE WORLD’S LEGAL SYSTEMS 86–93 
(1936). 
 3. DAVID FROMKIN, A PEACE TO END ALL PEACE: THE FALL OF THE OTTOMAN 
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administered Iraq as a League of Nations mandate from 1922 to 1932, when 
Iraq became an independent state and was admitted to the League of 
Nations.4  The Hashemite monarchy, established by the British government 
in 1922,5 was toppled by a bloody military coup in 1958.6  This coup was 
followed by two Ba’athist military coups, in 1963 and in 1968.7  During the 
latter coup, Saddam Hussein was head of the security forces, and he was 
later elevated to Vice President.8  In 1979, he took over the presidency after 
Ahmed Hassan Al-Bakr resigned.9  (Al-Bakr later died under mysterious 
circumstances.)10  Saddam’s repressive Ba’athist regime was marked by 
consistent brutality and violence against the Iraqi people,11 by a bloody war 
of aggression against Iran in 1980, which lasted until August 1988,12 and by 
 


EMPIRE AND THE CREATION OF THE MODERN MIDDLE EAST 449–55 (2d ed. 1989).  The 
region, which comprises Iraq and which is generally described in note 4, has also been 
referred to as “Iraq” throughout history.  Some archeological remains going back before 
the Common Era refer to that region as “Iraq,” as do records of the Muslim Abbasid 
period from approximately 850 to 1250 CE.  See M. CHERIF BASSIOUNI, INTRODUCTION 
TO ISLAM 18 (1988); see also generally ALBERT HOURANI, A HISTORY OF THE ARAB 
PEOPLES (2d ed. 2003). 
 4. The area known today as Iraq was ruled by the Persian Empire from 539 to 331 
BCE; the Greeks and Macedonians from 331 to 170 BCE; the Parthians from 170 BCE 
to 224 CE; the Sassanians from 224 to 651 CE; the Arab Muslims from 652 to 1257; the 
Turkish Ottoman Empire from 1301 to 1918; and the British Empire from 1918 to 1922.  
ROUX, supra note 1, at 406–22 tbls. VIII–XI (Persian, Hellenistic, Parthian, Sassanian); 
FROMKIN, supra note 3, at 33, 426, 558–67 (Ottoman, British).  During World War I, 
Britain relied on Emir Sherif Hussein of Hejaz to fight against the Turkish Ottoman 
Empire forces in the Arabian Gulf, Palestine, and what is now Syria, Lebanon, and Iraq.  
FROMKIN, supra note 3, at 174, 218–28.  Hussein had two sons, Abdullah and Feisal.  Id. 
at 113.  Feisal became famous for having fought on the British side at the instigation of 
Thomas Edward Lawrence, popularly known as “Lawrence of Arabia.”  Id. at 497–99.  
Feisal was made King of Syria in 1920, but due to arrangements between the British and 
the French, on the French control of these areas he was made King of the newly 
constituted Iraq in 1921.  Id. at 437–40, 442, 446, 499–500, 508.  The League of Nations 
established a protectorate over Iraq in 1922 and gave its administration to the British 
Empire.  Id. at 508–10.  In 1932, the League of Nations admitted the Kingdom of Iraq 
into its ranks of independent states.  CHARLES TRIPP, A HISTORY OF IRAQ 75 (2000). 
 5. FROMKIN, supra note 3, at 500–64. 
 6. MICHAEL EPPEL, IRAQ FROM MONARCHY TO TYRANNY: FROM THE HASHEMITES 
TO THE RISE OF SADDAM 147–52 (2004). 
). 
 7. Id. at 204–08, 241. 
 8. Id at 242, 244. 
 9. Between 1968 and 1979, Saddam Hussein was Iraq’s strongman vice president.  
For a description of Saddam’s criminal activities, see EPPEL, supra note 6, at 241–65; 
CON COUGHLIN, SADDAM: KING OF TERROR 23–175 (2002); and TRIPP, supra note 4, at 
193–279. 
 10. TRIPP, supra note 4, at 254. 
 11. See EPPEL, supra note 6, at 241–65; COUGHLIN, supra note 9, 23–275.  Human 
Rights Watch reports on human rights abuses in Iraq are available online at 
http://hrw.org/doc/?t=mideast_pub&c=iraq&document_limit=20,20 (last visited Mar. 8, 
2005). 
 12. See generally STEPHEN C. PELLETIERE, THE IRAN–IRAQ WAR: CHAOS IN A 
VACUUM (1992) (examining Iraq’s objectives and its decision to go to war with Iran); 
T.M.C. ASSER INSTITUTE, THE GULF WAR OF 1980–88: THE IRAN–IRAQ WAR IN 
INTERNATIONAL LEGAL PERSPECTIVE (Ige F. Dekker & Harry H.G. Post eds., 1992) 
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the occupation of Kuwait from August 1990 until February 1991, when a 
coalition led by the United States13 drove Iraqi forces from Kuwait pursuant 
to UN Security Council Resolution 67814.  Thereafter, the Shi’ā in the 
South, at the urging of the United States, rebelled against the Saddam 
regime and were ruthlessly crushed.15  The Kurds in Iraqi Kurdistan (in the 
northern part of the country) engaged in a struggle against Saddam’s regime 
and were also the object of ruthless repression between 1988 and 1991.16  A 
unilateral U.S.–UK-imposed no-fly zone over Iraqi Kurdistan brought that 
region relief from attacks by Saddam’s forces and de facto autonomy from 
the Baghdad-based Ba’ath government.17 


 


(discussing Iran–Iraq border conflicts, the legal implications of the war, criminal 
responsibility, and the Islamic conception of international law); W. THOM WORKMAN, 
THE SOCIAL ORIGINS OF THE IRAN–IRAQ WAR (Ige F. Dekker & H.G. Post eds., 1994) 
(focusing on the social origins and foundations of the war). 
 13. For a description of the First Gulf War, see generally NORMAN SCHWARZKOPF, 
IT DOESN’T TAKE A HERO: THE AUTOBIOGRAPHY OF GENERAL H. NORMAN SCHWARZKOPF 
291–491 (1992). 
 14. S.C. Res. 678, U.N. SCOR, 45th Sess., 2963d mtg. at 27–28, U.N. Doc. 
S/RES/678 (1990). 
 15. See Human Rights Watch, Endless Torment: The 1991 Uprising in Iraq and Its 
Aftermath, at http://hrw.org/reports/1992/Iraq926.htm (June 1, 1992). 
. 
 16. See generally TRIPP, supra note 4, at 243–48, 253–59 (discussing Kurdish 
resistance and suppression). 
 17. The no-fly zone was imposed in April 1991 with the United States, the UK, and 
France relying on UN Security Council Resolution 687.  S.C. Res. 688, U.N. SCOR, 
46th Sess., 2982d mtg. at 31–32, U.N. Doc. S/RES/688 (1991); S.C. Res. 699, U.N. 
SCOR, 46th Sess., 2994th mtg. at 18–19, U.N. Doc. S/RES/699 (1991).  Since Iraq’s 
independence in 1932, the Kurds have called for self-rule in Iraqi Kurdistan.  Iraq: 
Kurdish Autonomy, Library of Congress Country Studies, at http://lcweb2.loc.gov/cgi-
bin/query/r?frd/cstdy:@field(DOCID+iq0076) (last updated May 1988).  The Kurds 
were first colonized by the Persians, then by the Turkish Ottoman Empire, and when 
Britain defeated Turkey in World War I, it included what is now Iraqi Kurdistan in that 
new country.  FROMKIN, supra note 3, at 503.  Kurds in neighboring Turkey constitute 
almost twenty percent of that country’s contemporary population.  Turkey: Society, 
Library of Congress Country Studies, at http://lcweb2.loc.gov/cgi-
bin/query/r?frd/cstdy:@field(DOCID+tr0006) (last updated Jan. 1995).  They are also a 
minority in Syria.  Syria: Kurds, Library of Congress Country Studies, at 
http://lcweb2.loc.gov/cgi-bin/query/r?frd/cstdy:@field(DOCID+sy0036) (Apr. 1987).  
The Kurds, who are Muslim, have their own language, culture, and traditions.  They are 
not ethnically Arab (of Semitic origin), and have always maintained their claim to 
nationhood in all three countries, which led to alternating periods of struggle and 
repression by the governments of Iraq, Turkey, and Syria.  Iraq: Kurds, Library of 
Congress Country Studies, at http://lcweb2.loc.gov/cgi-
bin/query/r?frd/cstdy:@field(DOCID+iq0032) (last updated May 1988).  In 1970, an 
Autonomy Agreement was negotiated between the Ba’ath regime and Kurdish 
representatives, establishing an Autonomous Region consisting of the three Kurdish 
governorates and other adjacent districts determined by census to contain a Kurdish 
majority.  Iraq: Kurdish Autonomy, supra.  The Autonomous Region was governed by 
an Executive Council and Legislative Assembly.  Id.  However, genuine self-rule never 
really existed, and the Ba’ath Party maintained strict control over the Region.  Id.  For 
example, any local enactments or administrative decisions that were deemed contrary to 
the “constitution, laws, or regulations” of the central government were countermanded.  
Id. 
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The Ba’ath regime is estimated to have killed more than 500,000 Iraqi 
citizens from 1968 to 2003.18  No one knows what the actual numbers are, 
as no international or national investigation has ever documented summary 
executions and disappearances at the hands of the regime. 


At first, these crimes consisted of assassinations of Ba’ath party 
members who were not supportive of the then-strongman General Bakr and 
who were skeptical of Saddam, then deemed an overly ambitious upstart 
even among Ba’athists.19  Then, in the early 1970s, there were highly 
publicized executions of prominent religious leaders who opposed the 
regime.20  Their killings were done in a manner designed to send a 
terror-inspiring message to the rest of the population.21  By the mid- to late 
1970s, widespread and systematic disappearances, extrajudicial executions, 
torture, arbitrary arrests, and detentions took place in blatant ways.22 


These practices remained the regime’s hallmark for almost thirty-five 
years.  Many of the disappeared and executed were subsequently discovered 
in unmarked mass graves.23  Among the better-known facts are the killing of 
some 8000 Kurds of the Barzani clan in 1983;24 the brutal repressive 
campaign carried out against the Kurds in 1987 to 1988, known as the Anfal 
Campaign, which resulted in an estimated 182,000 deaths;25 the 
gassing-to-death of some 4000 to 5000 Kurds in Halabja; the forceful 
displacement of Kurds in the Kirkuk region; and the forceful removal of an 
estimated 140,000 Shi’ā from the Marshland region, on the Iranian border.26  
Notwithstanding the dreadful catalogue of crimes committed by this 
repressive regime and countless brazen abuses of power by Saddam, his 
sons, and his relatives, the international community tolerated the situation, 
and major powers maintained economic and financial ties to the regime. 


Another aspect of the regime’s malfeasance is the squandering of the 
country’s assets on the development of weapons of mass destruction 
(“WMDs”) and the embezzlement of public funds by Saddam and his sons 


 


 18. Estimates for the Anfal Campaign alone are 182,000, and estimates of bodies 
buried in mass graves are between 300,000 and 500,000.  See U.S. Department of State, 
Fact Sheet: Past Repression and Atrocities by Saddam Hussein’s Regime, at 
http://www.state.gov/s/wci/fs/19352.htm (Apr. 4, 2003) for compilation of statistics 
regarding human rights violations of the former Ba’ath regime. 
 19. See TRIPP, supra note 4, at 194–99. 
 20. EPPEL, supra note 6, at 253; TRIPP, supra note 4, at 202–03. 
 21. TRIPP, supra note 4, at 216–23. 
 22. Id. 
 23. See supra notes 17, 18. 
 24. TRIPP, supra note 4, at 243.  Barzani supported Iran during Iraq’s invasion of 
that country.  Id. at 229. 
 25. See generally Human Rights Watch & Physicians, Iraqi Kurdistan: The 
Destruction of Koreme During the Anfal Campaign, at 
http://www.hrw.org/reports/1992/iraqkor/ (Jan. 1993); Human Rights Watch, Genocide 
in Iraq: The Anfal Campaign Against the Kurds, at 
http://www.hrw.org/reports/1993/iraqanfal/ (July 1993). 
 26. See Human Rights Watch, The Iraqi Government Assault on the Marsh Arabs, at 
http://www.hrw.org/backgrounder/mena/marcharabs1.pdf (Jan. 2003). 
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and relatives.27 
It is also noteworthy that the regime’s two aggressive wars, the Iraq–


Iran War (1980 to 1988) and the Gulf War (1990 to 1991), led to the death 
of what is estimated to be more than one million Iraqis.28  Further, the UN 
sanctions are estimated to have caused the deaths of 500,000 children and 
older and gravely ill persons.29  Admittedly, the international community 
 


 27. The tip of the iceberg has been exposed in the ongoing UN investigation of the 
oil-for-food program from which millions of dollars were illegally siphoned off.  See 
Interim Report, Independent Inquiry Committee into the United Nations Oil-for-Food 
Programme, at http://www.iic-offp.org/documents/InterimReportFeb2005.pdf (Feb. 3, 
2005); Second Interim Report, Independent Inquiry Committee into the United Nations 
Oil-for-Food Programme, at http://www.iic-
offp.org/documents/InterimReportMar2005.pdf (March 29, 2005); see also infra note 55; 
Susan Sachs & Judith Miller, Saddam’s Oil–Food Fraud: “UN Let Him Do It,” INT’L 
HERALD TRIB. (Paris), Aug. 13, 2004, at 1.  For UN responses to the oil-for-food 
program criticism, see UN News Centre, Oil for Food Inquiry, available at 
http://www.un.org/apps/news/infocusRel.asp?infocusID=97&Body=Oil-for-
Food&Body1=inquiry (last visited Apr. 5, 2005). 
  The program was administered by a committee operating under the Security 
Council, not under the Secretary General’s control.  Yet, much of the media’s 
contemporary criticism is unfairly directed against the Secretary General.  See, e.g., 
Norm Coleman, Kofi Annan Must Go, WALL ST. J., Dec. 1, 2004, at A10 (calling for UN 
Secretary General Kofi Annan’s resignation). 
 28. Although precise numbers are unavailable, the media and other sources, official 
and unofficial, have reported that one million casualties resulted from the eight-year 
Iraq–Iran war.  See Edward T. Pound & Jennifer Jack, Special Report: The Iraq 
Connection, U.S. NEWS & WORLD REP., Nov. 22, 2004, at 46; Death Tolls for Major 
Wars and Atrocities of the Twentieth Century, at 
http://users.erols.com/mwhite28/warstat2.htm#Iran-Iraq (last updated July 2004) 
(estimating that approximately 300,000 to 400,000 Iraqis and 600,000 to 700,000 
Iranians perished during the Iran–Iraq War).  Other estimates place the death toll at 1.5 
million.  See Interview by Dan Rather with Saddam Hussein on CBS News, 60 Minutes 
(CBS television broadcast, July 1, 2004), video streaming and transcript available at 
http://www.cbsnews.com/stories/2003/02/26/60II/main542151.shtm (last visited Apr. 5, 
2005). 
  After the Gulf War, the U.S. Defense Intelligence Agency’s approximated the 
death toll at around 100,000 Iraqi casualties.  Patrick E. Tyler, Iraq’s War Toll Estimated 
by U.S., N.Y. TIMES, June 5, 1991, at A5.  However, it is difficult to obtain estimates for 
this war due to the number of unidentified bodies that were either never recovered or 
were thrown into mass graves by coalition forces.  Comptons has stated that 150,000 
Iraqi soldiers were killed, and the World Political Almanac gives the same figure but 
includes civilian deaths.  See Death Tolls for Major Wars and Atrocities of the Twentieth 
Century, at http://users.erols.com/mwhite28/warstat2.htm#Iran-Iraq (citing Comptons 
and World Political Almanac) (last updated July 2004). 
 29. See Barbara Crossette, Iraq Sanctions Kill Children, N.Y. TIMES, Dec. 1, 1995, 
at A9.  In 1999, the UN estimated that one million Iraqis died due to the UN sanctions 
pursuant to Security Council Resolution 661.  Id.  The twelve-year embargo was finally 
lifted on May 22, 2003, when the Security Council adopted Resolution 1483.  S.C. Res. 
1483, U.N. SCOR, 58th Sess., 4761st mtg., U.N. Doc. S/RES/1483 (2003). 
  The following Security Council Resolutions address the UN-imposed Iraq 
sanction regime: S.C. Res. 661, U.N. SCOR, 45th Sess., 2933d mtg., U.N. Doc. 
S/RES/661 (1990); S.C. Res. 665, U.N. SCOR, 45th Sess., 2938th mtg., U.N. Doc. 
S/RES/665 (1990); S.C. Res. 666, U.N. SCOR, 45th Sess., 2939th mtg., U.N. Doc. 
S/RES/666 (1990); S.C. Res. 669, U.N. SCOR, 45th Sess., 2942d mtg., U.N. Doc. 
S/RES/669 (1990); S.C. Res. 670, U.N. SCOR, 45th Sess., 2943d mtg., U.N. Doc. 
S/RES/670 (1990); S.C. Res. 687, U.N. SCOR, 46th Sess., 2981st mtg., U.N. Doc. 
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deserves blame for maintaining sanctions that had such a negative impact on 
the civilian population, but it was also the Saddam regime that made 
decisions on allocating resources that produced these results.  This terrible 
tragedy will not be accounted for. 


In a perverse way, Saddam’s regime will escape responsibility for 
aggression against its two neighboring states and the resulting casualties 
suffered by his people because, after World War II, the major powers did 
not declare aggression an international crime.30 
 


S/RES/687 (1991); S.C. Res. 700, U.N. SCOR, 46th Sess., 2994th mtg., U.N. Doc. 
S/RES/700 (1991); S.C. Res. 706, U.N. SCOR, 46th Sess., 3004th mtg., U.N. Doc. 
S/RES/706 (1991); S.C. Res. 712, U.N. SCOR, 46th Sess., 3008th mtg., U.N. Doc. 
S/RES/712 (1991); S.C. Res. 986, U.N. SCOR, 50th Sess., 3519th mtg., U.N. Doc. 
S/RES/986 (1995); S.C. Res. 1051, U.N. SCOR, 51st Sess., 3644th mtg., U.N. Doc. 
S/RES/1051 (1996); S.C. Res. 1115 U.N. SCOR, 52d Sess., 3792d mtg., U.N. Doc. 
S/RES/1115 (1997); S.C. Res. 1129, U.N. SCOR, 52d Sess., 3817th mtg., U.N. Doc. 
S/RES/1129 (1997); S.C. Res. 1134 U.N. SCOR, 52d Sess., 3826th mtg., U.N. Doc. 
S/RES/1134 (1997); S.C. Res. 1137 U.N. SCOR, 52d Sess., 3831st mtg., U.N. Doc. 
S/RES/1137 (1997); S.C. Res. 1143, U.N. SCOR, 52d Sess., 3840th mtg., U.N. Doc. 
S/RES/1143 (1997); S.C. Res. 1153, U.N. SCOR, 53d Sess., 3855th mtg., U.N. Doc. 
S/RES/1153 (1998); S.C. Res. 1158, U.N. SCOR, 53d Sess., 3865th mtg., U.N. Doc. 
S/RES/1158 (1998); S.C. Res. 1175, U.N. SCOR, 53d Sess., 3893d mtg., U.N. Doc. 
S/RES/1175 (1998); S.C. Res. 1210, U.N. SCOR, 53d Sess., 3946th mtg., U.N. Doc. 
S/RES/1210 (1998); S.C. Res. 1242, U.N. SCOR, 54th Sess., 4008th mtg., U.N. Doc. 
S/RES/1242 (1999); S.C. Res. 1266, U.N. SCOR, 54th Sess., 4050th mtg., U.N. Doc. 
S/RES/1266 (1999); S.C. Res. 1281, U.N. SCOR 54th Sess., 4079th mtg., U.N. Doc. 
S/RES/1281 (1999); S.C. Res. 1284, U.N. SCOR, 54th Sess., 4084th mtg., U.N. Doc. 
S/RES/1284 (1999); S.C. Res. 1293, U.N. SCOR, 55th Sess., 4123d mtg., U.N. Doc. 
S/RES/1293 (2000); S.C. Res. 1302, U.N. SCOR, 55th Sess., 4152d mtg., U.N. Doc. 
S/RES/1302 (2000); S.C. Res. 1330, U.N. SCOR, 55th Sess., 4241st mtg., U.N. Doc. 
S/RES/1330 (2000); S.C. Res. 1352, U.N. SCOR, 56th Sess., 4324th mtg., U.N. Doc. 
S/RES/1352 (2001); S.C. Res. 1360, U.N. SCOR, 56th Sess., 4344th mtg., U.N. Doc. 
S/RES/1360 (2001); S.C. Res. 1382, U.N. SCOR, 56th Sess., 4431st mtg., U.N. Doc. 
S/RES/1382 (2001); S.C. Res. 1409, U.N. SCOR, 57th Sess., 4531st mtg., U.N. Doc. 
S/RES/1409 (2002); S.C. Res. 1443, U.N. SCOR, 57th Sess., 4650th mtg., U.N. Doc. 
S/RES/1443 (2002); S.C. Res. 1447, U.N. SCOR, 57th Sess., 4656th mtg., U.N. Doc. 
S/RES/1447 (2002); S.C. Res. 1454, U.N. SCOR, 57th Sess., 4683d mtg., U.N. Doc. 
S/RES/1454 (2002); S.C. Res. 1472, U.N. SCOR, 58th Sess., 4732d mtg., U.N. Doc. 
S/RES/1472 (2003); S.C. Res. 1483, U.N. SCOR 58th Sess., 4761st mtg., U.N. Doc. 
S/RES/1483 (2003). 
  For a discussion of the legality of these UN sanctions, see W. Michael Reisman 
& Douglas L. Stevick, The Applicability of International Law Standards to United 
Nations Economic Sanctions Programmes, 9 EUR. J. INT’L L. 86 (1998) (concluding that 
the Council has failed to give adequate weight to international law and recommending 
legal principles for mandatory economic sanctions programs); and Paul Conlon, Legal 
Problems at the Centre of the United Nations Sanctions, 65 NORDIC J. INT’L L. 73 (1996) 
(discussing the legal relationships of the UN Committees and the problems that arise 
between them). 
  Another estimate that Iraqis and the rest of the Arab world compare to the 
regime’s violations is the estimated 100,000 Iraqis killed by Coalition forces between 
March 2003 and September 2004.  See Les Roberts et al., Mortality Before and After the 
2003 Invasion of Iraq: Cluster Sample Survey, THE LANCET, 364, 1857–64 (2004).  The 
relevance of these comparisons is that opponents of accountability for the Saddam 
regime raise these estimates to show that the United States is also blameworthy and that 
it does not come forth with “clean hands” when it condemns this regime. 
 30. Since the International Military Tribunal (“IMT”) and International Military 
Tribunal for the Far East (“IMTFE”), there has been no international consensus on 
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Regrettably, the March 2003 invasion by coalition forces,31 the internal 
violence in Iraq since the occupation,32 the Abu Ghraib tortures by U.S. 
forces,33 and the Battle of Fallujah34 have overshadowed the Iraqi and Arab 
peoples’ concerns for post-conflict justice against the Saddam regime.  
Moreover, the need for political stability in this transitional stage of Iraq’s 
history may induce the new Iraqi government to make post-conflict justice a 
low priority.  If that were to be the case, it would be a regrettable missed 
opportunity that will join a long series of post-World War II conflicts35 
where impunity has prevailed.36 


Furthermore, the flaws of the Iraq Special Tribunal (“IST” or 
“Tribunal”) discussed herein should not overshadow the imperative of 
prosecuting Saddam Hussein and the senior leaders of his regime.  The 
pursuit of the best should not be the enemy of the good. 


I. The Goals of Post-Conflict Justice in Iraq37 


Given the widespread and systematic nature of the political violence 


 


“aggression” as an international crime.  The 1974 General Assembly resolution on 
defining aggression, G.A. Res. 3314 U.N. GAOR, 29th Sess., Supp. No. 31, at 142, U.N. 
Doc. A/9631 (1974), was never relied upon by the Security Council.  See M. Cherif 
Bassiouni & Benjamin B. Ferencz, The Crime Against Peace, in 1 INTERNATIONAL 
CRIMINAL LAW: CRIMES 167, 184–85 (M. Cherif Bassiouni ed., 2d rev. ed. 1999).  The 
International Criminal Court (“ICC”) is still unable to agree on a definition of 
aggression.  See M. CHERIF BASSIOUNI, 1 THE LEGISLATIVE HISTORY OF THE 
INTERNATIONAL CRIMINAL COURT (2005); MAURO POLITI & GIUSEPPE NESI, THE 
INTERNATIONAL CRIMINAL COURT AND THE CRIME OF AGGRESSION 81–84, 94 (2004). 
 31. See A Nation at War: On the Battlefield, N.Y. TIMES, Mar. 22, 2003, at B2. 
 32. See Edward Wong et al., The Conflict in Iraq: Insurgents; Rebels Attack in 
Central Iraq and the North, N.Y. TIMES, Nov. 16, 2004, at A1. 
 33. See citations infra note 147. 
 34. See Jackie Spinner & Karl Vick, U.S. and Iraqi Troops Push into Fallujah, 
WASH. POST, Nov. 9, 2004, at A1. 
 35. Since World War II, there have been more than 250 conflicts, and estimates of 
the resulting casualties range from 70 million to 170 million.  See M. Cherif Bassiouni, 
Accountability for Violations of International Humanitarian Law and Other Serious 
Violations of Human Rights, in POST-CONFLICT JUSTICE 3, 6 (M. Cherif Bassiouni ed., 
2002); Jennifer Balint, An Empirical Study of Conflict, Conflict Victimization and Legal 
Redress, 14 NOUVELLES ETUDES PÉNALES 101 (M. Cherif Bassiouni ed., 1988). 
 36. Balint, supra note 35; Report of the Secretary-General to the Security Council 
on the Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies, U.N. 
SCOR, 59th Sess., 5052d mtg., U.N. Doc. S/2004/616 (2004); Independent Study of Best 
Practices, Including Recommendations, To Assist States in Strengthening Their 
Domestic Capacity To Combat All Aspects of Impunity, by Diane Orentlicher, U.N. 
ESCOR, Commission on Human Rights, 60th Sess., Prov. Agenda Item 17, U.N. Doc. 
E/CN.4/2004/88 (2004); Final Report of Louis Joinet, Special Rapporteur of the 
Subcommission on Prevention of Discrimination and Protection of Minorities, U.N. 
SCOR Commission on Human Rights, 49th Sess., Agenda Item 9, U.N. Doc. 
E/CN.4/Sub.2/1997/20/Rev.1 (1997). 
 37. For post-conflict justice goals, see POST-CONFLICT JUSTICE, supra note 35; M. 
Cherif Bassiouni, Combating Impunity for International Crimes, 71 U. COLO. L. REV. 
409 (2000); M. Cherif Bassiouni, Searching for Justice in the World of Realpolitik, 12 
PACE INT’L L. REV. 213 (2000).  For accountability standards, see Int’l Human Rights 
Law Inst., Chicago Principles on Post-Conflict Justice (forthcoming 2005). 
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committed by Saddam Hussein and his repressive Ba’ath regime for some 
thirty-five years, the country’s future requires a thoughtful national 
reflection on past abuses and an assessment of post-conflict justice needs.  
Iraq’s reconstruction and future democratic and rule-of-law-based society 
can benefit from the government’s38 ability to openly engage itself and the 
people of Iraq with the principles and strategies of post-conflict justice.39  
This includes how the nation responds to the systematic violations of the 
previous repressive regime, how it deals with the regime’s victims, and how 
it transforms yesterday’s tragedies into lessons for tomorrow that will 
enhance future deterrence and prevention. 


Experiences in various parts of the world since World War II confirm 
that post-conflict justice in Iraq should not be ignored, and that its goals 
should include the following: 


1. Enhancing social reconciliation and avoiding individual acts of 
vengeance; 


2. Restoring an independent judiciary to Iraq and strengthening the 
sustainability of a modern legal system in Iraq; 


3. Sustaining the democratic future, territorial integrity, and stability 
of Iraq, and supporting the establishment of a new democratic 
government based on the principles of the rule of law; 


4. Creating a precedent in the Arab world for holding officials 
responsible for systematic repression and abuse and contributing 
to the worldwide experience of enforcing international criminal 
justice through domestic legal processes, to which international 
prosecutions are complementary;40 


5. Prosecuting Saddam Hussein and the senior leaders of the Ba’ath 
regime before a specialized tribunal for violations of international 
humanitarian law, gross violations of international human rights 
law (including for crimes committed in the Iraq–Iran War of 1980 
to 1988, in the Iraq–Kuwait War of 1990 to 1991, during the 
occupation of Kuwait, in the regime’s internal conflict waged 
against the Kurdish independence movement, and during the 
suppression of the Shi’ā), and for crimes committed by the regime 
against the Iraqi people in violation of international law and 
domestic criminal law.  Retributive justice in these cases is 


 


 38. UN-sponsored elections took place in Iraq on January 30, 2005, pursuant to S.C. 
Res. 1511, U.N. SCOR, 58th Sess., 4844th mtg., U.N. Doc. S/RES/1511 (2003).  Dexter 
Filkins, The Iraqi Elections: Election; Defying Threats, Millions of Iraqis Flock to Polls, 
N.Y. TIMES, Jan. 31, 2005, at A1. 
 39. See, e.g., POST-CONFLICT JUSTICE, supra note 35; NAOMI ROHT-ARRIAZA, 
IMPUNITY AND HUMAN RIGHTS IN INTERNATIONAL LAW AND PRACTICE (1995); STEVEN R. 
RATNER & JASON S. ABRAMS, ACCOUNTABILITY FOR HUMAN RIGHTS ATROCITIES IN 
INTERNATIONAL LAW: BEYOND THE NUREMBERG LEGACY (2d ed. 2001); 3 TRANSITIONAL 
JUSTICE: HOW EMERGING DEMOCRACIES RECKON WITH FORMER REGIMES (Neil Kritz ed., 
1995); Diane Orentlicher, Settling Accounts: The Duty To Prosecute Human Rights 
Violations of a Prior Regime, 100 YALE L.J. 2537 (1991). 
 40. For more on complementarity, see M. CHERIF BASSIOUNI, INTRODUCTION TO 
INTERNATIONAL CRIMINAL LAW 15–18 (2003). 
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necessary to reinforce future deterrence and prevention.  To 
accomplish other goals, these prosecutions must have legitimacy 
and credibility in the eyes of Iraqis and Arabs, and they must be 
conducted fairly and effectively. 


6. Prosecuting less prominent perpetrators of war crimes and torture 
before one or more chambers of Iraq’s criminal courts to avoid 
impunity for certain perpetrators;41 


7. Providing victims of these regime crimes with reparation and other 
redress remedies.42  It has been recognized in the Draft Basic 
Principles and Guidelines on the Right to Restitution, 
Compensation and Rehabilitation for Victims of Gross Violations 
of Human Rights and Fundamental Freedoms that “in honouring 
the victims’ right to benefit from remedies and reparation, the 
international community keeps faith and human solidarity with 
victims, survivors and future human generations, and reaffirms the 
international legal principles of accountability, justice and the rule 
of law.”43  Victim compensation should also provide popular 
support for prosecutions and become the basis for an oral history 
recordation and a historic commission described below. 


8. Establishing an objective historical record of past political 


 


 41. It is possible to specialize some of the criminal courts’ chambers to hear these 
cases. 
 42. See Declaration of Basic Principles of Justice for Victims of Crime and Abuses 
of Power, G.A. Res. 40/34, U.N. GAOR, 40th Sess., Supp. No. 53, Annex, at 214, U.N. 
Doc. A/40/53 (1985); Civil and Political Rights, Including the Questions of: 
Independence of the Judiciary, Administration of Justice, Impunity: The Right to 
Restitution, Compensation and Rehabilitation for Victims of Gross Violations of Human 
Rights and Fundamental Freedoms, Final Report of the Special Rapporteur, Mr. M. 
Cherif Bassiouni, submitted in accordance with Commission Resolution 1999/33, U.N. 
ESCOR, Commission on Human Rights, 56th Sess., Prov. Agenda Item 11(d), U.N. Doc. 
E/CN.4/2000/62 (2000) (including, in the Annex, Basic Principles and Guidelines on the 
Right to a Remedy and Reparation for Victims of Violations of International Human 
Rights and Humanitarian Law); The Right to Restitution, Compensation, and 
Rehabilitation for Victims of Gross Violations of Human Rights and Fundamental 
Freedoms, E.S.C. Res. 2002/44, Commission on Human Rights, 58th Sess., 51st mtg., 
U.N. Doc. E/CN.4/2002/200 (2002); The Right to Restitution, Compensation, and 
Rehabilitation for Victims of Gross Violations of Human Rights and Fundamental 
Freedoms, E.S.C. Res. 2003/34, Commission on Human Rights, 58th Sess., 50th mtg., 
U.N. Doc. E/CN.4/2003/L.11/Add.4 (2003).  The latest revision will be submitted to the 
Commission on Human Rights at its sixy-first session in March or April 2005.  See Civil 
and Political Rights, The Right to a Remedy and Reparation for Victims of Violations of 
International Human Rights and Humanitarian Law, Note by the High Commissioner for 
Human Rights, U.N. ESCOR, Commission on Human Rights, 61st Sess., U.N. Doc. 
E/CN.4/2005/59 (2004).  For commentary on these draft guidelines, see Naomi 
Roht-Arriaza, Reparations Decisions and Dilemmas, 27 HASTINGS INT’L & COMP. L. 
REV. 157, 160–65 (2004); and ILARIA BOTTIGLIERO, REDRESS FOR VICTIMS OF CRIMES 
UNDER INTERNATIONAL LAW 167–91 (2004). 
 43. Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Violations of International Human Rights and Humanitarian Law, U.N. 
ESCOR, Commission on Human Rights, 56th Sess., Prov. Agenda Item 11(d), Annex, at 
5, U.N. Doc. E/CN.4/2000/62 (2000). 
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violence44 in order to educate future generations about such crimes 
and, generally, to inform such future generations of the perils of 
undemocratic governance that commit gross violations of 
fundamental human rights.45  The sequel to such a historical 
recordation should be the development of public educational 
programs at all levels to strengthen the capacity of civil society. 


Four post-conflict justice mechanisms should be used to achieve these 
goals: prosecution of Saddam Hussein and senior leaders of his regime 
before a specialized tribunal, prosecution of lesser offenders before one or 
more specialized chambers of the Iraqi criminal courts, a victim 
compensation scheme, and a historic commission.  These mechanisms must 
be made part of an Iraqi process that enjoys national and international 
legitimacy and that would also have broad Iraqi popular support. 


The first of these post-conflict justice mechanisms, namely, the 
prosecution of Saddam Hussein and senior leaders of his regime before a 
specialized tribunal, will be faced with the criticism that they are only 
focused on a few members of a defeated regime, namely, Saddam Hussein 
and some of his senior subordinates.46  In the Arab world and elsewhere, 
these prosecutions will be perceived as victors’ vengeance or unfair because 


 


 44. The term “historic commission” is used here instead of “truth commission,” 
because the former has a known connotation in Arabic, while the latter sounds alien to 
the Arab culture. 
 45. See PRISCILLA B. HAYNER, UNSPEAKABLE TRUTHS: FACING THE CHALLENGES OF 
TRUTH COMMISSIONS 29–30 (2002). 
 46. See Secretary of Defense Donald H. Rumsfeld, Briefing on Media Availability 
(June 18, 2003) (transcript available at 
http://www.defenselink.mil/transcripts/2003/tr20030618-secdef0282.html).  It is likely 
that only eleven to fifteen (out of forty-three or more) high-level detainees in U.S. 
custody will be prosecuted.  Id.  Others may receive leniency in exchange for their trial 
testimony against Saddam and others.  Id.  Originally, the famous deck of cards printed 
by the United States before the March 2003 invasion of Iraq, with Saddam Hussein as 
the ace of spades, had fifty-five prospective indictees.  James Risen, April 27–May 3; 
Playing 55 Pickup in Iraq: The Game’s One Third Over, N.Y. TIMES, May 4, 2003.  
That number was, however, reduced after some of the prospective indictees died and 
others, such as Tariq Aziz, who cooperated with U.S. officials in identifying Saddam 
Hussein after his arrest and detention, were offered plea bargains.  See John Burns, Top 
Saddam Aides Face Trials in Spring, INT’L HERALD TRIB. (Paris), Feb. 10, 2005, at 4. 
  Negotiated pleas, which are not part of the Iraqi criminal justice system, or, for 
that matter, of most inquisitorial systems, is also a troublesome aspect of the IST.  Its 
purpose is mostly to make the case against Saddam and some of his most senior regime 
associates.  However, the judgment as to which prospective defendant falls in the 
category of a defendant with a more favorable outcome (a guilty pleader who 
cooperated) and one who does not is purely opportunistic.  It has nothing to do with 
justice, and raises serious questions about impartiality, and perhaps even about partial 
impunity, for those who will benefit from leniency only because they cooperated with 
the accusers.  See Mirjan Damaska, Negotiated Justice in International Criminal Courts, 
2 J. INT’L CRIM. JUST. 1018 (2004); see also Francoise Tulkens, Negotiated Justice, in 
EUROPEAN CRIMINAL PROCEDURE 673 (Mireille Delmas-Marty & John Spencer eds., 
2004).  For a justice-oriented perspective, see N.A. Combs, Copping the Plea to 
Genocide, 151 U. PENN L. REV. 4 (2002).  For a truth-oriented perspective, see Mirjan 
Damaska, Truth in Adjudication, 49 HASTINGS L.J. 289 (1998); and Thomas Weigend, Is 
the Criminal Process About Truth?, 26 HARV. J. L. & PUB. POL’Y 157 (2003). 
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they are selective.  However, it should be said that selective justice, 
imperfect as it is, does no injustice to those who deserve prosecution.  In 
light of the widespread atrocities committed by the Ba’ath regime, no one 
can argue that the persons considered for prosecution do not deserve to face 
justice.  Nonetheless, every effort should be made to enhance the 
legitimacy, credibility, and fair outcomes of their prosecutions.47 


II. The Evolution of Thought on Post-Conflict Justice: 1991 to 2004 
Prior to addressing the issues involved in the prosecution of Saddam 


and his regime leaders, it is useful to examine the evolution of the 
post-conflict justice debate that took place from 1991 to 200448 to provide 
the reader with a background on the major events leading to the formation 
of the IST,49 which is discussed in detail below.  What follows is a brief 
chronology of events concerning post-conflict justice proposals and ideas 
that took place over more than a decade.50 


A. Post-Gulf War: 1991 to 2001 
After Iraq’s invasion of Kuwait in 1990, its exiled government in Saudi 


Arabia, some other governments, and some nongovernmental organizations 
(“NGOs”) called for the prosecution of war crimes arising out of the 
occupation of Kuwait.  Some NGOs also called for the prosecution of the 
 


 47. The most damaging argument will be the immunity given by the CPA Order 17 
to the coalition forces.  Status of the Coalition Provisional Authority, MNF—Iraq, 
Certain Missions and Personnel in Iraq, CPA Order 17, (June 27, 2004), available at 
http://www.iraqcoalition.org/regulations/20040627_CPAORD_17_Status_of_Coalition_
_Rev__with_Annex_A.pdf (last visited Apr. 5, 2005).  (The CPA website will remain 
operational until June 30, 2005.  However, CPA Orders and Regulations are also 
available online at the International Humanitarian Law Institute website, 
http://www.ihlresearch.org/iraq/legal.php?PHPSESSID=b077b8429a762acfd2da65aba77
415f4.)  It should be noted that the word “order” was consistently translated into Arabic 
as “decree” in CPA publications.  Ironically, though the United States originally resented 
the label “occupying power,” it nonetheless issued orders in the same way as it did 
during the post-World War II occupation of Germany and Japan.  In Germany, these 
orders were issued by the Allied Control Council, while in Japan they were issued by the 
Supreme Allied Commander.  See Agreement on Control Machinery in Germany, Nov. 
14, 1944, 5 U.S.T. 2062, 236 U.N.T.S. 359; U.S. Dep’t. of State, Pub. No. 2671, 
Occupation of Japan 8–9 (U.S. Dep’t of State Far Eastern Series 17, 1946).  In Iraq, the 
equivalent were called Coalition Provisional Authority Orders. 
 48. It should be noted that the post-conflict justice debate was essentially a U.S. 
debate.  The international community did not exhibit much interest in it. 
 49. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL, available at http://www.cpa-
iraq.org/human_rights/Statute.htm (last visited Apr. 5, 2005).  The statute became 
effective upon CPA Order 48 (Dec. 10, 2003), available at 
http://www.iraqcoalition.org/regulations/20031210_CPAORD_48_IST_and_Appendix_
A.pdf (last visited Apr. 5, 2005). 
 50. Much of what this Article describes is based on this writer’s personal 
involvement in the process or his direct knowledge of events.  Some of these facts, 
however, are not a matter of public record and cannot be documented.  Much more than 
what is known to this writer is sure to have occurred within the U.S. Government and 
elsewhere.  Consequently, what follows is not presented as a complete description of all 
endeavors relating to Iraqi post-conflict justice. 
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Ba’ath regime leadership for crimes committed in Iraq and for war crimes 
prosecution for violations of international humanitarian law during the Iraq–
Iran War of 1980 to 1988.51  In January 1991, a Saudi law firm in Riyadh 
floated an idea whose origin was assumed to be a U.S. government source.52  
The proposal was for an Arab League initiative to establish an Arab war 
crimes tribunal for Iraq.  However, the idea never percolated to the Arab 
League’s political echelons because it met with lack of interest in Arab 
governments.53  This was followed by a suggestion, also believed to be 
U.S.-inspired, that the Gulf Cooperation Council (which includes Saudi 
Arabia, Kuwait, Bahrain, the United Arab Emirates, Qatar, and Oman) 
sponsor a war crimes tribunal, but it is believed Saudi Arabia did not 
welcome the idea.54  At that time, the George H. Bush Administration was 
not willing to involve the UN in the process and was not desirous of 
pursuing it unilaterally.  The United States, however, started to amass a 
large volume of documents and engaged in large-scale interrogation of Iraqi 
prisoners of war in Saudi Arabia for use in future prosecutions.  This data 
was scanned and computerized by the Department of Defense (“DOD”), and 
it was reportedly stored in Boulder, Colorado.55 
 


 51. See, e.g., Human Rights Watch, Justice for Iraq: A Human Rights Watch Policy 
Paper, at http://hrw.org/backgrounder/mena/iraq1217bg.htm (Dec. 2002) (calling for the 
prosecution of Ba’ath party leadership for human rights violations). 
 52. In February 1991, a partner of this firm who requested anonymity contacted me 
to solicit my views on these proposals and my advice on how to advance them. 
 53. This lack of interest may be due to Arab states’ reluctance to establish a 
precedent of calling Arab leaders to justice or to Arabs’ popular resentment of the U.S. 
military intervention in Iraq and of its support of Israel.  Historically, regime change in 
Arab states has been accompanied by summary executions or imprisonment of previous 
regime leaders.  Post-conflict justice has not been the practice, although after Gamal 
Abdel-Nasser’s death in Egypt and the assumption of the presidency by Anwar al-Sadat 
in 1971, a number of former Nasser regime officials were put on trial for various 
atrocities, including summary executions, torture, and other human rights abuses.  
Among those defendants was Salah Nasr, a former head of the Mukhabarat (Egyptian 
intelligence), who was convicted and subsequently served a few years in jail.  
Afterwards, Nasr wrote his memoirs, and blamed Nasser for his actions.  See generally 
SALAH NASR, THIKRAYAT: AL-THAWRA, AL NAKSA, AL-MUKHABARAT [REMEMBRANCE: 
THE REVOLUTION, THE DISASTER AND THE INTELLIGENCE] (1999) (Nasr’s autobiography). 
 54. Similar to other Arab countries, Saudi Arabia’s reluctance to endorse an Iraqi 
war crimes tribunal may be explained by a historic lack of interest in international 
criminal justice.  For example, between 1992 and 1994, the Saudis did not contribute to 
the Voluntary Trust Fund of the UN Security Council Commission of Experts for the 
Former Yugoslavia.  See Final Report of the U.N. Commission of Experts Pursuant to 
S.C. Resolution 780 (1992), U.N SCOR, 49th Sess., Annex, at 12, U.N. Doc. S/1994/674 
(1994) (enumerating the countries which contributed to the Voluntary Trust Fund). 
 55. The archives of data related to Iraqi prisoners of war (“POWs”) were then called 
the “Boulder files.”  Some of that material concerning the Ba’ath regime’s Anfal 
Campaign, supra note 18 and accompanying text, and the Marshland people’s internal 
displacement, supra note 26 and accompanying text, reportedly was provided to Human 
Rights Watch, which published reports on these events.  Most of these documents came 
from the Kurdish north after the 1991 uprising.  It is estimated that eighteen tons of 
documents, including prison files, and video and audio recordings documenting 
individual crimes and widespread abuses of fundamental human rights were collected.  
Moreover, some documentation was obtained by the coalition forces in Kuwait.  Some of 
these documents have been digitized by the Iraq Foundation, whose President, Rend 
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No progress was made for the next three years until the Clinton 
Administration in 1994 undertook preliminary informal consultations with 
Security Council members with a view to establishing a commission to 
investigate the Iraqi regime’s domestic crimes and war crimes against Iran 
and Kuwait.  The commission was to be modeled on the Security Council’s 
1992 Commission of Experts to Investigate Violations of International 
Humanitarian Law in the Former Yugoslavia.56  Certain NGOs informally 
proposed broadening the mandate of this proposed commission to include 
the investigation of other crimes in the context of internal conflicts and 
political violence committed by the Ba’ath regime since it took power in 
1968, including the use of chemical weapons by the Iraqi armed forces 
against Iraqi Kurds, as well as an array of violations committed against the 
Kurds, the Shi’ā, and other Iraqi citizens.  Between 1995 and 1997, the 
Clinton Administration continued its informal consultations at the UN with 
Security Council members, but it met with opposition from other permanent 
members of the Security Council.57  In the face of this opposition, the 
Clinton Administration abandoned its efforts to establish such a 
commission.58 


B. The Bush Administration Period: 2001 to 2004 
Shortly after 2001, the idea of a Security Council commission to 


investigate the Saddam regime’s violations of international humanitarian 
law and human rights law was floated within the George W. Bush 
Administration but was soon discarded.  This may have been due to 
ideologically based opposition to a UN-led effort, as well as the fact that it 
originally was a Clinton Administration idea.  However, in 2002, the 
Department of State (“DOS”) included post-conflict justice issues, 
particularly the establishment of an ad hoc tribunal, as a component of its 
“Future of Iraq” Project.59  This year-long effort involved over one hundred 
 


Rahim, recently served as Iraq’s Ambassador to the United States. 
 56. Such commissions have historically met with a tepid response in the Arab world.  
See discussion supra note 54. 
 57. France, Russia, and the UK had significant economic ties with the Ba’ath 
regime.  In addition, Saddam had bestowed massive financial support on neighboring 
Arab governments and senior individuals in certain countries including Jordan, Syria, 
Turkey, Palestine, and Egypt, as well as others, as documentation of Iraqi oil vouchers 
later indicated.  See Perry Beacon, Jr., A Deepening U.N. Scandal, TIME (London), Nov. 
29, 2004, at 16; Bill Gertz, Saddam Paid Off French Leaders: $1.78 Billion in Oil–Food 
Funds Went To Buy Influence at the U.N., WASH. TIMES, Oct. 7, 2004, at A14.  China 
was also reluctant to see the Security Council become more involved with the business 
of regime violations investigations. 
 58. Secretary Albright was, however, interested in pursuing the option of a Security 
Council Commission.  Ambassador David Scheffer, then the Department of State’s 
(DOS) Ambassador-at-large for War Crimes, under the direction of Secretary Albright, 
was also involved in this process.  He had played an important role with the Yugoslavia 
Commission between 1992 and 1994, which I chaired, and he asked me whether I would 
chair a similar commission for Iraq. 
 59. As an expert to the “Working Group on Transitional Justice” under the “Future 
of Iraq” Project, I prepared a comprehensive post-conflict justice plan in January 2003.  
See M. Cherif Bassiouni, Iraq Post-Conflict Justice: A Proposed Plan, available at 
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Iraqi expatriates from different parts of the world, including Iraqi–
Americans and non-Iraqi experts.60  It had several working groups, one of 
which was a “Working Group on Transitional Justice” consisting of 
forty-one Iraqi expatriate jurists and a number of U.S. experts,61 including 
 


http://www.law.depaul.edu/institutes_centers/ihrli/_downloads/Iraq_Proposal_04.pdf 
(last revised Jan. 2, 2004, based on plan prepared Apr. 28, 2003).  The plan was modified 
in April 2003 after broad governmental and NGO consultations.  Among those who 
worked with me then and who continue to have a leading role in Iraq is Ambassador 
Feisal Istrabadi, who is Deputy Permanent Representative of Iraq to the UN.  Previously, 
Istrabadi was an aide to General Council (“GC”) member Dr. Adnan Pachachi, and, in 
that capacity, he contributed to the drafting of the Transitional Administrative Law 
(“TAL”), which is the equivalent of a temporary constitution.  For a discussion of the 
TAL, see infra notes 121–137 and accompanying text.  Ambassador Istrabadi has been a 
Senior Fellow at IHRLI since 2002.  Another member of the Working Group was 
Attorney Sermid Al-Sarraf, who has been the IHRLI’s Chief of Party in Iraq since 
October 2003 and who oversees the IHRLI’s “Raising the Bar” Project in Iraq (a project 
designed to restructure legal education in that country.  International Human Rights Law 
Institute, Raising the Bar: Legal Education and Reform in Iraq, at 
http://www.law.depaul.edu/institutes_centers/ihrli/programs/rule_education.asp (last 
visited Apr. 5, 2005).  Mr. Al-Sarraf summarized the 700-page report of the “Working 
Group on Transitional Justice,” and the report was publicly released in New York on 
May 15, 2003.  Salem Chalabi was another member of that working group, and he 
prepared the statute of the Iraqi Special Tribunal (“IST”) on the basis of this writer’s 
proposals.  For a description of some details of the “Future of Iraq” Project’s, see David 
Rieff, Blueprint for a Mess, N.Y. TIMES, Nov. 2, 2003, at 28; Eric Schmitt & Joel 
Brinkley, State Department Study Foresaw Troubles Plaguing Postwar Iraq, N.Y. 
TIMES, Oct. 19, 2003, at 1. 
 60. The coordinator of this project was Thomas Warrick, who was previously 
Ambassador Scheffer’s deputy in the Department of State (“DOS”) War Crimes Bureau 
during the Clinton Administration.  Mr. Warrick moved to the Iraq desk to work on Iraqi 
regime prosecutions shortly before George W. Bush came into office.  Mr. Warrick 
served as my legal counsel when I was the Chairman of the UN Security Commission 
Established Pursuant to Resolution 780 (1992). 
 61. As stated above, Salem Chalabi was a member of this working group.  He is the 
nephew of the former GC member Ahmed Chalabi, who was then known for being 
supported by the DOD’s civilian leadership and who later fell out of grace with the U.S. 
government.  Salem relied on this writer’s proposed plan to prepare the IST’s Statute.  
He subsequently became the IST’s Administrator.  See infra note 81.  He was appointed 
to that post by the GC on May 8, 2004, and was tasked with setting up the organization 
and structure of the IST and with working on the selection and vetting of sitting judges, 
investigative judges, and prosecutors.  However, in August 2004, Zuhair Maliky, an 
investigating judge of Iraq’s Central Criminal Court, issued an arrest warrant for Ahmed 
Chalabi on charges of counterfeiting currency, and an arrest warrant for Salem Chalabi 
on suspicion of murder.  See Rajiv Chandrasekaren & Carol D. Leonnig, Chalabi Back 
in Iraq, Aide Says: Former US Client Charged with Counterfeiting Currency, WASH. 
POST, Aug. 12, 2004, at A19; Jim Krane, Politics Afoot in a Bid To Rush Saddam Trial, 
Ousted Tribunal Director Says, ASSOCIATED PRESS, Sept. 24 2004; Jackie Spinner, 
Premier Warns Gunmen in Najaf; Arrest Warrants Issued for Chalabi, Nephew, WASH. 
POST, Aug. 9, 2004, at A1.  It should be noted that the charges of August 8, 2004, against 
Ahmed and Salem Chalabi were subsequently reported to have been dropped.  Salem 
Chalabi, who fled to London, resigned his post but is likely to return soon to Iraq.  
Politics notwithstanding, Salem Chalabi was committed to post-conflict justice in Iraq, 
and his efforts in that respect should be acknowledged.  In January 2005, however, in the 
latest bizarre twist of events, the Iraqi government made it known that it was going to 
arrest Ahmed Chalabi and hand him over to Interpol, which has had an outstanding arrest 
warrant against him since 1992 for an in absentia criminal conviction in Jordan for 
embezzlement of funds when he was in charge of Petra Bank.  See Chandrasekaren & 
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this writer, who prepared several options for a post-conflict justice plan.62 
In March 2003, before the U.S.-led coalition forces attacked Baghdad 


and amidst concerns that the Ba’ath regime would use WMDs,63 the idea of 
establishing an ad hoc international criminal tribunal by the Security 
Council was again briefly considered.64  This idea was abandoned within 
days, however, when concerns relating to the Iraqi forces’ use of WMDs did 
not materialize, and Baghdad fell with few U.S. casualties.65 


After the U.S.-led coalition forces took control of Iraq, it became 
increasingly clear that some form of tribunal would have to be established to 
address the Ba’ath regime’s violations of international humanitarian law, 
international human rights law, and Iraqi law.  The following three 
alternatives were considered by the Bush Administration, the UN, and the 
NGO community, which are incidentally the same as those proposed by this 
writer in the context of the Future of Iraq Project mentioned above: (1) an 
international tribunal established by the Security Council similar to the ad 
hoc international criminal tribunals for the former Yugoslavia and 
Rwanda;66 (2) a mixed international and national tribunal similar to the one 
established in Sierra Leone,67 and (3) a national Iraqi tribunal with some 


 


Leonnig, supra.  At the time of his conviction in 1992 by a Jordanian criminal court, 
Ahmed Chalabi escaped to England.  In addition to a twenty-two-year sentence of hard 
labor, Chalabi’s sentence also included an order for restitution of $230 million.  
Chalabi’s status as a wanted criminal in Jordan is well-known, yet he remains a free man 
and claims that the Jordanian conviction was the product of a political setup.  See Jane 
Mayer, The Manipulator: Ahmed Chalabi Pushed a Tainted Case for War.  Can He 
Survive the Occupation?, THE NEW YORKER, June 7, 2004, at 58.  Most recently, Ahmed 
Chalabi filed a lawsuit against the Jordanian government in U.S. federal court based on 
his 1992 conviction for embezzlement and other crimes.  See Chandrasekaren & 
Leonnig, supra.  At the time of this writing, he had just been elected as a member of the 
new Iraqi legislative body in the January 30, 2005 elections as part of the Shi’ā list. 
 62. See Bassiouni, supra note 59. 
 63. This was probably based on a faulty interpretation of a speech made in Arabic 
by the Ba’athist Minister of Information, Mohammed Saeed Al-Sahhaf, who made 
public statements days before the attack on Baghdad, some reported on CNN, that Iraqi 
forces would use “unconventional” means against the United States.  What he probably 
meant by “unconventional” was the guerrilla warfare tactics that some Iraqis employed 
after the fall of Baghdad.  For an in-depth analysis of the war, see JOHN KEEGAN, THE 
IRAQ WAR (2004). 
 64. At the time that the ad hoc criminal tribunal was being considered, Congressman 
Mark Kirk (R., Ill.), the ranking Republican member of the House Appropriations 
Committee, called this writer and asked him to prepare a statute and a draft Security 
Council resolution to be forwarded to Secretary of Defense Donald H. Rumsfeld and 
U.S. Ambassador to Iraq John D. Negroponte. 
 65. William J. Broad, A Nation at War: Outlawed Weapons; Some Skeptics Say 
Arms Hunt Is Fruitless, N.Y. TIMES, Apr. 18, 2003, at B8; Jodi Wilgoren & Adam 
Nagourney, A Nation at War: The Casualties; While Mourning Dead, Many Americans 
Say Level of Casualties Is Acceptable, N.Y. TIMES, Apr. 8, 2003, at B1. 
 66. See S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th mtg., U.N. Doc. S/RES/827 
(1993); S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg., U.N. Doc. S/RES/955 
(1994). 
 67. See S.C. Res 1315, U.N. SCOR, 55th Sess., 4186th mtg., U.N. Doc. S/RES/1315 
(2000); Jennifer L. Poole, Post-Conflict Justice in Sierra Leone, in POST-CONFLICT 
JUSTICE, supra note 35, at 563. 
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international support.  The last option was favored by the Bush 
Administration and this writer, while the NGO community favored one of 
the first two.68  However, efforts within U.S. government relating to the 
establishment of the tribunal were put on the back burner in April after the 
DOD began apprehending a number of important leaders of the Ba’ath 
regime.  At that time, it was believed that the DOD was more interested in 
obtaining intelligence from these individuals regarding a number of key 
issues, including WMDs and the whereabouts of Saddam Hussein and his 
two sons, Uday and Qusay,69 than in establishing a tribunal.70  However, the 
Administration always intended to prosecute Saddam Hussein and the 
leaders of his regime. 


During April and June 2003, several NGOs, led by Human Rights 
Watch and the Open Society Institute with informal participation by UN 
representatives, met in New York to discuss the above-mentioned three 
options.71  The preference of most of the experts who participated in these 
meetings was for an ad hoc international criminal tribunal established by the 
Security Council with jurisdiction over crimes committed during the Iraq–
Iran War of 1980 to 1988 and during the invasion and occupation of Kuwait  
from 1990 to 1991 and over crimes committed against the Kurds, the Shi’ā, 
and other Iraqi citizens.  The next option was for a mixed national and 
international tribunal as was used in Sierra Leone.72 


The NGO community felt that the scope and severity of the crimes 
committed by the Ba’ath regime required the creation of a specialized 
international tribunal and that the Iraqi judiciary did not have the capacity to 
undertake complex prosecutions.  In addition, it expressed concerns for the 
ability of Iraqi judges to be fair and impartial.  On the other hand, the Bush 


 


 68. At initial meetings NGOs expressed a preference for an internationally mandated 
institution.  However, a “mixed” international and national tribunal, similar to the 
Special Court for Sierra Leone, was viewed as the second-best option.  See Letter from 
Human Rights Watch to the U.S. Regarding the Creation of a Criminal Tribunal for Iraq 
(Apr. 15, 2003), available at 
http://www.hrw.org/press/2003/04/iraqtribunal041503ltr.htm (last visited Apr. 5, 2005).  
For further details of the Sierra Leone Special Tribunal, see Poole, supra note 67, and 
JOHN R.W.D. JONES & STEVEN POWLES, INTERNATIONAL CRIMINAL PRACTICE: THE 
INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA, THE 
INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA, THE INTERNATIONAL CRIMINAL 
COURT, THE SPECIAL COURT FOR SIERRA LEONE, THE EAST TIMOR SPECIAL PANEL FOR 
SERIOUS CRIMES, WAR CRIMES PROSECUTIONS IN KOSOVO (3d ed. 2003). 
 69. They were killed by U.S. forces in a raid on their hideout in Mosul on July 22, 
2003.  See Neil MacFarquhar, Hussein’s Two Sons Dead in Shootout, U.S. Says, N.Y. 
TIMES, July 23, 2003, at A1. 
 70. During this time, Rumsfeld indicated that plea bargains with these leaders were 
possible.  See Rumsfeld Briefing, supra note 46.  Saddam was captured by U.S. forces at 
Al-Dawr, near Tikrit, on December 13, 2003.  See Susan Sachs & Kirk Semple, 
Ex-Leader, Found Hiding in Hole, Is Detained Without Fight, N.Y. TIMES, Dec. 14, 
2003, at A1. 
 71. See OPEN SOCIETY INSTITUTE & THE UNITED NATIONS FOUNDATION, IRAQ IN 
TRANSITION, POST-CONFLICT CHALLENGES AND OPPORTUNITIES 85–87 (2004); Bassiouni, 
supra note 59, at 48. 
 72. See supra note 67 and accompanying text. 
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Administration was opposed to the idea of an international tribunal 
established by the Security Council, preferring instead a national Iraqi 
tribunal that it could help fashion and influence.73  This writer, who was 
present at most of these meetings, favored the option of an Iraqi tribunal 
based on Iraqi law with international support.74 


Between April and September 2003, the Bush Administration, while 
still favoring an Iraqi tribunal, remained unsure of what specific course of 
action to follow regarding post-conflict justice in Iraq and ignored the 
recommendations of the Department of State (“DOS”) Future of Iraq 
Project’s “Working Group on Transitional Justice.”75  Though it was 
apparent that an international tribunal would enjoy the greatest amount of 
international legitimacy, the ability to establish such a tribunal through the 
Security Council was doubtful, given the limited role the UN was afforded 
by the United States in Iraq.  Additionally, even if it were possible for the 
Security Council to establish a tribunal, the experiences of the International 
Criminal Tribunal for the Former Yugoslavia (“ICTY”) and International 
Criminal Tribunal for Rwanda (“ICTR”) suggest that it would be costly and 
time-consuming.76  Moreover, a tribunal under UN auspices would not 
impose the death penalty for any of the convicted perpetrators, and the Iraqi 
people would most likely oppose the elimination of this penalty, which has 


 


 73. These ideas were discussed on June 11, 2003, at a White House meeting 
between Kenneth Roth, Executive Director of Human Rights Watch (“HRW”), and 
Condoleezza Rice, then National Security Adviser to the President.  The U.S. 
Administration argued that Security Council Resolution 1483, operative paragraph 8(i), 
empowered the CPA to carry out investigations and engage in subsequent prosecutions.  
See S.C. Res. 1483, U.N. SCOR, 58th Sess., 4761st mtg. at 3, U.N. Doc. S/RES/1483 
(2003).  Paragraph 8(i) is ambiguous in referring to “encouraging international efforts to 
promote legal and judicial reform.”  Id.  Thus, the U.S. Administration employed a great 
deal of latitude in relying on this paragraph to justify the establishment of an entirely 
new judicial institution. 
 74. See Bassiouni, supra note 59. 
 75. See supra note 59. 
 76. See U.N. General Assembly, General Assembly Adopts $3.16 Billion 2004–
2005 Budget as It Concludes Main Part of Fifty-Eighth Session, at 
http://www.un.org/News/Press/docs/2003/ga10225.doc.htm (Dec. 12, 2003).  For 
example, the budgets for the International Criminal Tribunal for the Former Yugoslavia 
(“ICTY”) and the International Criminal Tribunal for Rwanda (“ICTR”) in 2004 to 2005 
alone were $298.23 million and $235.32 million respectively.  Id.  Cumulatively the 
ICTY and ICTR have cost over $1 billion to date.  Id.  Both the ICTY and ICTR have 
been criticized for their cost and the slow pace of the trials.  See International Crisis 
Group, International Criminal Justice for Rwanda: Justice Delayed, at 
http://www.icg.org/home/index.cfm?id=1649&I=1 (June 7, 2001).  For a review of the 
ICTY and ICTR’s judicial work and jurisprudence see Megan Kaszubinski, The 
International Criminal Tribunal for the Former Yugoslavia, in POST-CONFLICT JUSTICE, 
supra note 35, at 459–85; Roman Boed, The International Criminal Tribunal for 
Rwanda, in POST-CONFLICT JUSTICE, supra note 35, at 487–98.  For an analysis of the ad 
hoc tribunal’s jurisprudence, see generally 1–4 ANNOTATED LEADING CASES OF 
INTERNATIONAL CRIMINAL TRIBUNALS, INTERNATIONAL CRIMINAL TRIBUNAL FOR THE 
FORMER YUGOSLAVIA (Andre Klip & Goran Sluiter eds., 1999); JOHN R.W.D. JONES, 
THE PRACTICE OF THE INTERNATIONAL CRIMINAL TRIBUNALS FOR THE FORMER 
YUGOSLAVIA AND RWANDA (2d ed. 2000). 
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always existed in its criminal laws.77 
The Administration’s views were that (1) an Iraqi tribunal would allow 


the people of Iraq to assume responsibility for trying high-ranking Iraqi 
Ba’ath officials for past political violence committed against them; (2) such 
a tribunal would provide a strong foundation for a system of government 
based on the rule of law; and (3) while any tribunal is likely to deliver a 
message regarding impunity, an Iraqi tribunal would send a particularly 
powerful message to Arab and Muslim leaders and their people that 
individuals responsible for systematic repression are no longer guaranteed 
impunity.  These views were in harmony with the international 
community’s expectations of post-conflict justice,78 the difference being in 
the nature of the process.79 


In September 2003, the idea of an Iraqi national tribunal bolstered by 
international support was being actively pursued by the DOD, the DOS, and 
the Department of Justice (“DOJ”), and it was coordinated by the National 
Security Council (“NSC”), but there was no comprehensive plan for 
post-conflict justice in Iraq.  Nor was there someone with high enough 
authority to establish policy and coordinate justice issues—a problem which 
still exists.80  The conclusion was to have the initiative come from the 


 


 77. The death penalty has long been an accepted part of the Iraqi criminal law 
system.  It is a penalty that the majority of Iraqis favor for Saddam and for the senior 
perpetrators of his regime. 
 78. See authorities cited supra note 42. 
 79. This writer supports this view but differs with the Administration as to the heavy 
footprints of U.S. government on the process. 
 80. This was still a period where lack of clarity existed within the Administration as 
to the channels of authority on this subject.  In other words, no one in high authority was 
leading this project.  There was also infighting between the DOS and the DOD, which 
had ignored the DOS’s “Future of Iraq” Project report.  The CPA had a human rights 
office headed by a capable and committed human rights advocate, Sandra Hodgkinson, 
who is now at the National Security Agency (“NSA”), and her husband, David 
Hodgkinson, an equally capable and committed CPA official responsible for 
post-conflict justice, who now serves at the DOS.  Their authority, however, was limited, 
and in fact, even Bremer’s authority was limited on this subject.  The National Security 
Council (“NSC”) had another capable person responsible for justice issues, Clint 
Williamson, but his authority was also limited.  At the NSC, these issues involved 
Robert D. Blackwill, then responsible for Iraq and Afghanistan, and Elliot Abrams, who 
was, and still is, responsible for the Middle East.  Neither are lawyers, and they seem to 
have given justice issues a low priority.  The NSC then decided to give the DOJ “lead 
agency” status over Iraqi justice issues without regard to the fact that the DOJ, a 
domestic prosecutorial and law enforcement agency, has no experience in such 
international justice issues and has no expertise on the Iraqi legal system among its 
personnel.  The DOS’s Office of War Crimes, headed by Ambassador Pierre-Richard 
Prosper, was not given the full role that this office was originally set up to play in these 
matters.  Ambassador Prosper was the deputy head of that office under the Clinton 
Administration.  He had previously served in the DOJ and as a prosecutor at the ICTR.  
It may have been assumed that DOJ would rely on the “Future of Iraq Working Group on 
Transitional Justice” and its experts, which some in the White House and in the DOD 
opposed.  The DOJ was apparently sensitive to these currents, and it even sent an 
assessment team to Iraq consisting of distinguished federal judges and prosecutors, none 
of whom knew the Iraqi legal system, and it excluded U.S. experts of the “Working 
Group on Transitional Justice.” 
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Governing Counsel (“GC”), subject to the approval of the Coalition 
Provisional Authorty (“CPA”).81 


C. Administering the IST 
Between September and December 2003, the Statute of such a tribunal 


was drafted and approved by the GC and the CPA.  In accordance with the 
established process, the GC approved a decree on December 9, 2003, 
establishing the IST, and on the same day, the CPA issued Order 48 (in 
Arabic, “decree”), containing the Statute.  On December 10, after CPA 
Administrator Paul Bremer signed the order, it was published in the CPA’s 
Official Gazette.82  Thus, it became an official institution of the occupying 
power.83 


Shortly after the IST was established, CPA Administrator Paul Bremer 
announced  that the United States would make $75 million available to it,84 
and the DOJ dispatched a team of prosecutors and investigators to Iraq in 
early March 2004 to gather the evidence to be used in prosecutions, to 
organize the Tribunal, and to give on-the-job training to its judges and 
prosecutors.85  While these U.S. prosecutors and investigators had a great 
deal of experience and expertise to share with their Iraqi counterparts, they 
knew little about the Iraqi legal system and the Iraqi legal culture.  Further, 
what the DOJ specialists had to offer in terms of experience with large-scale 
criminal prosecutions did not fit well with a completely different legal 
system and a substantially different legal culture.  This led to their 
assumption of a more directive, and necessarily more visible role.  To some 
extent, this was obvious in the choreographed arraignment of Saddam 


 


 81. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL; Salem Chalabi: Judging 
Saddam, 11 MIDDLE E. Q. 325 (2004), available at http://www.meforum.org/article/664 
(last visited Apr. 5, 2005).  While he presided over the GC during September 2003, 
Salem Chalabi was asked, with the approval of the CPA, by his uncle Ahmed Chalabi, to 
prepare a draft statute for a special tribunal.  Salem Chalabi relied on the draft statute 
that this author prepared in March 2003, which was intended for a UN Security Council 
mandated institution.  In his attempts to use this draft statute for a national tribunal, 
Salem Chalabi did not address a number of legal problems, which exacerbated the IST’s 
legitimacy and credibility problems.  Among these legal problems was the fact that the 
draft statute was modeled on an accusatorial–adversarial model, while Iraqi law is based 
on an inquisitorial system, as discussed infra notes 331 to 337 and accompanying text.  
As a result of these apparent flaws, a meeting was held at the International Institute of 
Higher Studies in Criminal Sciences (“ISISC”), Siracusa, Italy, from December 7 to 12, 
2003, to review the draft IST statute with CPA participation, and to address other issues.  
However, the meeting was called off just days before it was scheduled to commence, 
because, in the interim, the CPA had decided that the IST should be promulgated on 
December 10, given that the capture of Saddam Hussein appeared imminent.  For Salem 
Chalabi’s perceptions, see Salem Chalabi: Judging Saddam, supra. 
 82. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL. 
 83. For a discussion of the CPA’s authority to establish the IST, see infra Part IV.B. 
 84. See CPA Transcripts, Bremer Affirms: Iraq Turns the Page, Apr. 23, 2004, 
available at http://www.iraqcoalition.org/transcripts/20040423_page_turn.html (last 
visited Apr. 5, 2005). 
 85. See Neil A. Lewis & David Johnston, U.S. Team Is Sent To Develop Case in 
Hussein Trial, N.Y. TIMES, Mar. 7, 2004, at 1. 
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Hussein on July 1, 2004.  The Iraqi criminal justice system does not have 
that type of arraignment procedure. Though the investigative judge acted 
with poise and dignity, Saddam all but stole the show, adding to the 
perception that this was an American-run operation.86  Since Iraqi judges, 
investigative judges, and prosecutors lack the experience to conduct these 
types of complex criminal prosecutions, the vacuum drew U.S. specialists 
more into the process, thus increasing the visibility of U.S. involvement.87 


However, the judges, investigative judges, and prosecutors of the IST 
have gradually taken ownership of the process, and have courageously 
assumed their responsibilities.88  As the judges, investigative judges, 
prosecutors, investigators, and staff of the IST gained more confidence, the 
process gradually became more Iraqi, and the role of the Regime Crimes 
Liaison Office (“RCLO”) became more supportive.  Thus, as time goes on, 
it is inappropriate to refer to the IST as an American creature dominated by 
the U.S. government.  In fact, since June 28, 2004, and the passage of 
sovereignty to the interim government, the U.S. mission in Iraq has assumed 
the characteristics of a diplomatic mission that is very mindful of Iraq’s 
sovereignty. 


The IST was originally administered by Salem Chalabi,89 who was 
widely viewed as an American appointee with a domestic political agenda, 
similar to that of his mentor–uncle, Ahmed Chalabi.90  This had an adverse 
effect on the perception of the IST in Iraqi and Arab public opinion.  After 
Salem Chalabi’s indictment and departure to London91 the United States 
reclaimed the administration of the IST and relied on the DOJ’s RCLO, 
 


 86. While all courts have the potential to be undermined or challenged by 
particularly pugnacious and obstreperous defendants, as is currently the case in the ICTY 
Milosevic Trial, see Keith B. Richburg, At Tribunal, Milosevic Blames NATO: Yugoslav 
Ex-Leader Opens Defense, Mostly Ignores Charges, WASH. POST, Feb. 15, 2002, at A1, 
a lack of legal clarity existed in Saddam’s “arraignment.”  This disconnect pertained to 
whether the procedure performed was ad hoc and whether the magistrates were chosen 
by the United States.  The proceedings were choreographed as an American hearing 
where an investigative judge read an indictment and asked the defendant to plead guilty 
or not guilty, and was thus more American than Iraqi.  There is no such procedure in the 
Iraqi criminal justice system.  The investigative judge, sitting behind a table facing 
Saddam, was obviously uncomfortable.  On the table where he sat facing Saddam 
Hussein was a copy of the 1971 Iraqi Code of Criminal Procedure, which does not 
provide for such an American-style arraignment procedure.  The investigative judge 
asked Saddam to enter a plea, something unknown in the Iraqi system, and Saddam, who 
has a law degree, realized this.  Saddam then retorted that he was still a head of state 
under Iraqi law and that the investigative judge had no legal right or basis to question 
him.  See John F. Burns, Defiant Hussein Rebukes Iraqi Court for Trying Him: Tells 
Judge He Is Still Lawful President, N.Y. TIMES, July 2, 2004, at A1. 
 87. Additional capacity is needed at all levels of the Iraqi judicial system.  However, 
that should not be done in a way that leaves heavy U.S. footprints. 
 88. Having gotten to know the IST judges, investigative judges, and prosecutors, I 
can attest to their commitment to justice.  Still, they can benefit from more expertise, as 
they freely acknowledge. 
 89. See supra notes 61 and 81. 
 90. See John F. Burns & Dexter Filkins, Iraqis Battle over Control of Panel To Try 
Hussein, N.Y. TIMES, Sept. 24, 2004, at A13; see also supra notes 61 and 81. 
 91. See supra notes 61 and 81. 
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which assumed the responsibility for setting a prosecutorial strategy, 
training the judges and prosecutors, providing resources and personnel for 
investigations, evidence gathering, and establishing the IST’s 
infrastructure.92  This laudable task nevertheless exposed the extent of the 
U.S. role in the process, and contributed to the widespread belief that the 
IST is a U.S. enterprise. 


In March 2004, the United States Institute of Peace (“USIP”) and the 
Institute for International Criminal Investigation, at the request of the 
RCLO, cosponsored the first training conference in Amsterdam for Iraqi 
IST judges and prosecutors.93  Then in September 2004, the DOJ and the 
UK Foreign Office scheduled a training session for judges and prosecutors 
in London, which included some IST judges and prosecutors.  In February 
2005, an extensive technical training seminar for the entire team of IST 
judges, investigative judges, and prosecutors took place with the support of 
the RCLO at the International Institute for Higher Studies in Criminal 
Sciences in Siracusa, Italy. 


D. The Overall Trial Strategy to Date 
Since March 2004, the U.S.-led investigators have been gathering 


evidence, which they have presented to the investigative judges of the IST.  
The latter have also conducted their own investigations.  The prosecutorial 
strategy has been developed by the IST’s investigative judges.  In part to 
fulfill the aims of the prosecutorial strategy and in part to fix some of the 
Statute’s flaws, the United States, with UK input,94 prepared a draft “Rules 
of Procedure and Evidence.”  However, these proposed rules were 
essentially redrafted by the IST in accordance with the 1971 Criminal 
Procedure Law.95  Nevertheless, it should be noted that the Iraqi legal 
system, like almost all of the world’s legal systems, does not recognize such 
court rules, because the judges constitute a judicial authority and cannot, 
therefore, make laws or rules, which are the province of the legislative 
authority.  This is a fundamental tenet of the Iraqi constitutional doctrine of 
separation of powers, though under the Ba’ath regime, this principle was 


 


 92. See U.S. Inst. of Peace, Special Report 122: Building the Iraqi Special Tribunal: 
Lessons from Experiences in International Criminal Justice, at 
http://www.usip.org/pubs/specialreports/sr122.html (June 2004). 
 93. The IST judges and prosecutors were formally appointed by the Iraqi Governing 
Council (GC), but ostensibly selected by Salem Chalabi, who confirms that the GC 
selected these officers only after consultation with a member of the new Judicial 
Council, and after Chalabi and the GC had vetted the nominees.  See Salem Chalabi: 
Judging Saddam, supra note 81.  The Judicial Council was reestablished with the Chief 
Justice as its head by CPA Order Number 35.  See infra Part IV.D.1. 
 94. The UK has also been discreetly involved in this process through experts such as 
retired Colonel Charles Garraway, CBE, BIICL, former member of UK Army Legal 
Services, who was detached to the CPA.  In September 2004 and February 2005, the UK 
Foreign Office facilitated training seminars for IST personnel in London. 
 95. An unpublished copy of the draft Rules of Procedure and Evidence, completed 
in January, 2005, is on file with the author. 
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consistently violated.96 
The IST’s prosecution strategy could be to record the criminal history 


of the regime from 1968 to 2003.  Such a model would, in part, follow what 
both the International Military Tribunal (“IMT”)97 and the International 
Military Tribunal for the Far East (“IMTFE”)98 prosecutors did, and also 
what Israel did in the Eichmann case.99  However, the danger of such a 
strategy is that it will further enable Saddam Hussein to rely on a “political” 
defense, which could detract attention from the crimes committed by the 
regime, turning the proceedings into a trial against the United States and 
other states that had dealings with the regime during the period in 
question.100  It is quite likely that Saddam Hussein will deploy a similar 


 


 96. The legislature’s exclusive rulemaking aegis is reflected in all Iraqi 
Constitutions (see infra notes 132 to 136), though during the Ba’ath regime, the 
Revolutionary Command Council, under Saddam’s control, exercised all powers. 
 97. International Military Tribunal: Agreement for the Prosecution and Punishment 
of Major War Criminals of the European Axis, Aug. 8, 1945, 58 Stat. 1544, 82 U.N.T.S. 
279 (Aug. 8, 1945) [hereinafter IMT Agreement]. 
 98. Charter of the International Military Tribunal for the Far East, Jan. 19, 1946, 4 
Bevans 20 (amended on Apr. 26, 1946) [hereinafter IMTFE Charter]. 
 99. Attorney General of Israel v. Eichmann, 36 I.L.R. 277 (Sup. Ct. Isr. 1962).  For 
the views of the attorney general who prosecuted Eichmann, see also GIDEON HAUSNER, 
JUSTICE IN JERUSALEM 322–51 (4th ed. 1966). 
 100. One likely goal of Saddam’s prosecutors is to establish the “evil” character of 
Saddam’s regime, and thereby justify the coalition forces’ March 2003 invasion of Iraq.  
Ironically, Saddam may base his defense on the same contention, namely, that the 
prosecution’s main purpose is to vindicate the United States’ decision to invade Iraq and 
to overturn Saddam’s regime.  The anticipated U.S. strategy may explain why the IST’s 
temporal jurisdiction starts in 1968 and lasts until 2003.  Such a trial strategy is likely to 
be similar to the one used in the Eichmann case in Jerusalem.  Eichmann, 36 I.L.R. 277.  
However, that case demonstrated the difficulty of trying to fit historic events into the 
trial of a single person.  See generally STEPHAN LANDSMAN, CRIMES OF THE HOLOCAUST: 
THE LAW CONFRONTS HARD CASES (2005) (analyzing various post-conflict judicial 
systems, including the IMT, the Eichmann and Demanjuk trials in Israel, and the Imre 
Finta prosecution in Canada).  The broader the inquiry into historic events, the more 
likely it will involve political factors, and that explains why Saddam and other members 
of his senior leadership may attempt to characterize their trials as being motivated by 
politics rather than by a quest for justice.  Consequently, these trials may degenerate into 
political diatribes between the prosecution and the defense, though more so on the side 
of the defense, as was the case at the IMT for Hermann Goering, and as is now in part 
the case before the ICTY for Slobodan Milosevic. 
  For Saddam and the senior leaders of his regime, the situation lends itself much 
more to political considerations than was the case with Goering, Eichmann, and 
Milosevic, perhaps due to the intimate American connection to the rise and, ironically, 
the fall of Saddam’s regime.  See CHALMERS JOHNSON, THE SORROWS OF EMPIRE 217–53 
(2004).  Aspects of America’s foreign policy in the Middle East since the end of the 
Cold War that have become known may encourage Saddam to raise a defense based on 
the notion of tu quoque, meaning “you too,” in that America’s actions contributed to the 
crime at hand, even though that type of defense was rejected at the Nuremburg Trials, in 
the case of Germany’s Grand Admiral Doenitz.  See EUGENE DAVIDSON, THE TRIAL OF 
THE GERMANS: AN ACCOUNT OF THE TWENTY-TWO DEFENDANTS BEFORE THE 
INTERNATIONAL MILITARY TRIBUNAL AT NUREMBERG 394–419 (1966); M. Cherif 
Bassiouni, International Criminal Investigations and Prosecutions: From Versailles to 
Rwanda, in 3 INTERNATIONAL CRIMINAL LAW: ENFORCEMENT 31–86 (M. Cherif. 
Bassiouni ed., 2d ed. 1999); Otto Kranzbuehler, Nuremburg: Eighteen Years Afterwards, 
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strategy as did Herman Goering before the IMT101 and as Milosevic 
continues to do before the International Criminal Tribunal for the Former 
Yugoslavia (“ICTY”).102  An alternative strategy, which is likely to be 
followed, would be to focus on specific crimes without connecting the 
historic dots.  This would avoid some of the defense’s more politically 
oriented arguments.  Even so, it will be difficult to control the proceedings 
and almost impossible to disengage them from politics.103 


 


14 DEPAUL L. REV. 333 (1964).  Although tu quoque is not a recognized defense, it 
would allow Saddam to argue that he is being charged by his accomplices, who are not 
themselves being held accountable. 
  Thus, for example, Saddam may argue that the United States acquiesced to his 
invasion of Kuwait as part of an evolving plan to secure an American presence in the 
Middle East oil belt.  See JOHNSON, supra, at 225.  Surely, even more troublesome would 
be arguments raised by the defense with respect to the use of chemical weapons that Iraq 
used during the Iran–Iraq War, whose manufacture was facilitated by materials provided 
by the United States and other Western powers, including Britain.  See Michael Dobbs, 
U.S. Has Key Role in Iraq Buildup: Trade in Chemical Arms Allowed Despite Their Use 
on Iranians, Kurds, WASH. POST, Dec. 30, 2002, at A1; (Scott) Report of the Inquiry into 
the Export of Defense Equipment and Dual-Use Goods to Iraq and Related Prosecutions 
(H.C. 1995–96); Eugene Robinson, Spy Says British Knew of Iraqi Arms Plans; M15 
Man Testifies in Rare Breach of Secrecy, WASH. POST, Oct. 31, 1992, at A17.  It has 
been reported that between 1985 and 1988 biological agents were exported, under a U.S. 
government license, to Iraqi government agencies, possibly including materials used in 
March 1988 by Ba’athists in the gassing of the Kurdish village of Halabja, which 
resulted in 5000 casualties.  See Dobbs, supra; Philip Shenon, Threats and Responses: 
The Bioterror Threat: Iraq Links Germs for Weapons to U.S. and France, N.Y. TIMES, 
March 16, 2003, at A18.  In fact, it has been argued that the link between Saddam’s 
devices of chemical warfare and the United States was so strong that the United States 
removed 8000 crucial pages from the weapons dossier that it was required to disseminate 
to the Security Council in December 2002.  See James Cusick & Felicity Arbuthnot, U.S. 
Tore out 8000 Pages of Iraq Weapons Dossier, SUNDAY HERALD (Glasgow), Dec. 22, 
2002, at 1. 
  What may also become contentious during Saddam’s trial is the U.S. 
involvement in the funding of his military program.  Moreover, he targeted Iranians 
during the 1980s using U.S. supplies, including military intelligence, technology, and 
munitions.  JOHNSON, supra, at 221–25; Patrick Tyler, Officers Say U.S. Aided Iraq in 
War Despite Use of Gas, N.Y. TIMES, Aug. 18, 2002, at A1.  Also, the CIA has been no 
stranger to Iraq’s political machine.  Id.  Ironically, the United States is now driving the 
prosecution of a figurehead it helped put in power, after having provided the Ba’athists 
with military and economic support, first to crush Iraq’s pro-Soviet regime in 1963 and 
subsequently to train and ensure the ascendancy of Saddam as the head of Iraq security 
forces in 1968.  JOHNSON, supra, at 223–24. 
 101. See DAVIDSON, supra note 100, at 59–98; TELFORD TAYLOR, THE ANATOMY OF 
THE NUREMBERG TRIALS: A PERSONAL MEMOIR 319–50 (1992); 9 TRIAL OF THE MAJOR 
WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL 417–661 (1947). 
 102. Slobodan Milosevic clearly intended to pursue such a strategy, as illustrated by 
his proposed list of witnesses, which included President Clinton, Prime Minister Blair, 
and Ambassador Richard Holbrooke, the architect of the “Dayton Accords” of 1995 that 
brought an end to the conflict in Bosnia and Herzegovina.  See Ana Uzelac, Inst. for War 
and Peace Reporting, Tribunal Update: Milosevic Planning “Political Show,” at 
http://www.iwpr.net/index.pl?archive/tri/tri_367_1_eng.txt (July 16, 2004). 
 103. In the inquisitorial system, the presiding judge at the trial has the discretion to 
decide what questions suggested by the defense he wants to ask a given witness.  
However, there is no limit as to what the defense can present in writing, either as 
proposed evidence or as submissions for the Court’s consideration. 
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A more significant consideration affecting strategy is the limitation 
imposed by the 1971 Criminal Procedure Law, Article 132, which does not 
contemplate the type of complex litigation involving multiple victims that 
presents itself in this context.104  Iraqi criminal procedure is based on 
individual cases presented by victims as complainants and investigated only 
by an investigative judge.  Moreover, Iraqi criminal law does not know 
conspiracy as a crime, though it is included in the IST Statute.  Article 132 
mentioned above requires the case of each victim to be brought separately, 
with the possibility of joinder of three victims’ complaints against the same 
accused in one case.  There is an exception to that limitation in paragraph 4 
of Article 132 permitting joinder of more complainants whenever it is a 
single criminal act that produces multiple victims.  This limitation does not 
allow much room for the chief investigative judge to develop cases of 
command responsibility based on multiple victims who have suffered harm 
at different places and times and at the hands of multiple perpetrators other 
than the commanders to whom ultimate responsibility is sought to be 
attributed. 


Lastly, it should be noted that evidentiary requirements under Iraqi law 
do not allow for much leeway in drawing inferences from the facts.  Direct 
evidentiary connections must be established.  Thus, reliance on what the 
United States knows as the “but for” test cannot be used in Iraqi criminal 
proceedings.  These and other evidentiary limitations, particularly in view of 
the lack of specific written evidence containing explicit orders by senior 
leaders, will make it difficult for the IST to rely on the experiences of the 
ICTY and the International Criminal Tribunal for Rwanda (“ICTR”) in 
establishing a strategy for prosecuting senior leaders and executors and in 
proving these cases according to Iraqi criminal law and evidentiary 
requirements.  The remedy presently relied upon, the IST’s adoption of 
“Rules of Procedure and Evidence,”105 will have to withstand potential legal 
challenges in Court if they are deemed of a legislative nature. 


III. The Legal and Political Structure in Iraq from March 19, 2003 to 
June 30, 2004 


On March 19, 2003, a U.S.-led coalition invaded and occupied Iraq.106  
On May 1, 2003, President George W. Bush announced the end of major 
combat operations in Iraq, thus beginning the era of foreign military 


 


 104. See QANUN USUL AL-MUHAKAMAT AL-JAZA-IA [CRIMINAL PROCEDURE LAW OF 
1971], Law No. 132 (Iraq). 
 105. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL. 
 106. The invasion happened on the assumption that Iraq’s long-time repressive 
regime continued to produce or even stockpile weapons of mass destruction (“WMDs”) 
and that it had thwarted attempts of UN inspectors to verify compliance with prior UN 
resolutions concerning WMDs.  The United States Iraq Survey Group’s search for 
WMDs recently ended in failure.  See Julian Borger and Jonathan Steele, U.S. Gives up 
Search for Saddam’s WMD: Iraq Survey Group Concludes Dictator Destroyed Weapons 
Years Before Invasion, THE GUARDIAN (London), Jan. 13, 2005, at 14. 
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occupation.107  After thirteen months of formal occupation, the United States 
and the UK, who were the lead countries in the coalition forces, ended their 
formal occupation on June 30, 2004, pursuant to Security Council 
Resolution 1483.108  This resolution reaffirmed the applicability of 
international humanitarian law and its binding obligations on the occupying 
power (referred to by the United States and UK as “the Authority” entrusted 
to administer Iraq) until the establishment of an interim government.109  The 
process of transfer of sovereignty started on June 26, 2004, and was 
concluded on June 30th.110 


Since March 2003, the United States and UK and other foreign forces 
have been an occupying power.  Security Council Resolution 1511111 
affirms the coalition forces’ obligations as an occupying power that arise 
under international humanitarian law.112  The occupying power, no matter 
what name it assumed, is unquestionably bound by the Geneva 
Conventions113 and other sources of customary international humanitarian 
law.114  It should be noted, however, that Security Council Resolution 1511 
implicitly recognizes that Iraqi sovereignty lies in the GC.115 


The CPA was created by the U.S. Government on June 16, 2003, as an 


 


 107. See George W. Bush, Speech at USS Lincoln (May 1, 2003) (transcript available 
at http://www.cnn.com/2003/US/05/01/bush.transcript/) (last visited Apr. 5, 2005); 
Jordan J. Paust, ASIL Insights: The U.S. as Occupying Power over Portions of Iraq and 
Relevant Responsibilities Under the Laws of War, Apr. 2003, at 
http://www.asil.org/insights/insigh102.htm (Apr. 2003). 
 108. S.C. Res. 1483, U.N. SCOR, 58th Sess., 4761st mtg., U.N. Doc. S/RES/1483 
(2003). 
 109. The interim government assumed power on June 28, 2004.  It will remain in 
existence until the three-member Presidency Council, elected by the new Iraqi 
parliament (elected on January 30, 2005), appoints a new prime minister and cabinet, 
subject to confirmation by the parliament. 
 110. The occupying power formally transferred sovereignty to the Judicial Council on 
June 26, 2004.  The Judicial Council then transferred authority to the interim government 
on June 28th, and on June 30th, the U.S. declared an end to its presence in Iraq as an 
occupying power.  However, the U.S. military has remained in Iraq, exercising de facto 
control over the country’s security, with the consent of the interim government.  Neither 
the United States nor any of the coalition forces have a status of forces agreement with 
Iraq.  The coalition forces are not under the control of the interim government and act 
within the territory of Iraq with complete freedom of action and without accountability to 
the interim government. 
 111. S.C. Res. 1511, supra note 38. 
 112. See Human Rights Watch, The War in Iraq and International Humanitarian Law, 
at http://www.hrw.org/___Iraq/ihlfaqocupation.htm (May 16, 2003); Amnesty 
International, Iraq Responsibilities of the Occupying Powers, at 
http://web.amnesty.org/library/index/eng.model140892003 (Apr. 16, 2003); International 
Humanitarian Law Institute, Military Occupation of Iraq: IHL and the Maintenance of 
Law and Order, at http://www.ihlresearch.org/iraq/ (Apr. 14, 2003). 
 113. See generally Derek Jinks & David Sloss, Is the President Bound by the Geneva 
Conventions?, 90 CORNELL L. REV. 97 (2004). 
 114. For a compendium of information on the laws of armed conflict, see U.K. 
MINISTRY OF DEF., THE MANUAL OF THE LAW OF ARMED CONFLICT (2004); and A 
MANUAL ON INTERNATIONAL HUMANITARIAN LAW AND ARMS CONTROL AGREEMENTS 
(M. Cherif Bassiouni ed., 2000). 
 115. See S.C. Res. 1511, supra note 38. 
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organization under the control of DOD to administer Iraq, in keeping with 
UN Security Council Resolution 1483.116  The CPA, whose legal authority 
was premised on international humanitarian law as the civilian 
administration of an occupying power,117 was recognized by the Security 
Council in Resolution 1483 as exercising this role.118  Security Council 
Resolution 1511 reaffirmed this proposition.119  In July 2003, the CPA 
appointed the GC to serve as a transitional Iraqi governmental body subject 
to CPA’s approval of its orders, directives, and personnel appointments.120  
Consequently, the GC was a subordinate local administrative body 
operating under the authority of the occupying power. 


Probably one of the GC’s most influential tasks was the preparation of 
the Transition of Administrative Law (“TAL”),121 which is in the nature of a 
transitional constitution to guide the governing of Iraq until legislative 
elections take place and a permanent constitution is adopted.  The TAL was 
approved by the GC on March 5, 2004,122 and published by the CPA on 
March 8, 2004.123  Notwithstanding the TAL, however, the CPA’s 
Administrator Paul Bremer reserved for himself a veto power over all GC 
decisions and personnel appointments.124  It could be said that because of 
this self-declared veto power by the occupying power, the Security Council 
did not refer to the TAL in any of its resolutions.125  However, a more likely 
explanation has to do with another provision of the TAL that gives a de 


 


 116. See CPA Reg. No. 1, May 16, 2003, available at 
http://www.iraqcoalition.org/regulations/20030516_CPAREG_1_The_Coalition_Provisi
onal_Authority_.pdf (last visited Mar. 13, 2005) (creating the CPA). 
 117. See U.K. MINISTRY OF DEF., supra note 114, at 281–99.  For an account of the 
history of war and compliance with the laws of war, see generally GEOFFREY BEST, WAR 
AND LAW SINCE 1945 (1994). 
 118. See S.C. Res. 1483, supra note 108. 
 119. See S.C. Res. 1511, supra note 38. 
 120. See CPA Reg. No. 6, (July 13, 2003), available at 
http://www.iraqcoalition.org/regulations/20030516_CPAREG_6_The_Coalition_Provisi
onal_Authority_.pdf (last visited Apr. 5, 2005) (creating the Governing Council of Iraq). 
 121. LAW OF ADMINISTRATION FOR THE STATE OF IRAQ FOR THE TRANSITIONAL PERIOD 
(Mar. 8 2004), available at http://www.iraqcoalition.org/governmentt/TAL.html (last 
visited Apr. 5, 2005) [hereinafter TAL]. 
 122. Nathan J. Brown, Transitional Administrative Law, Commentary and Analysis, 
at http://www.geocities.com/nathanbrown1/interimiraqiconstitution.html (June 11, 
2004). 
 123. See supra note 109. 
 124. The TAL does not include a statement recognizing the CPA Administrator’s 
veto over decisions made by the Governing Council or decisions made pursuant to the 
TAL.  However, the TAL does not specifically exclude the veto that the CPA 
Administrator has by virtue of the fact that he is the appointing authority of the 
Governing Council and that all decisions of the Governing Council must be approved by 
the CPA.  CPA Regulation Number 1 states that all decisions have to be ratified by and 
reenacted by the CPA. 
 125. S.C. Res. 1483, U.N. SCOR, 58th Sess., 4761st mtg., U.N. Doc. S/RES/1483 
(2003); S.C. Res. 1500, U.N. SCOR, 58th Sess., 4808th mtg., U.N. Doc. S/RES/1500 
(2003); S.C. Res. 1511, U.N. SCOR, 58th Sess., 4844th mtg., U.N. Doc. S/RES/1511 
(2003); S.C. Res. 1546, U.N. SCOR, 59th Sess., 4987th mtg., U.N. Doc. S/RES/1546 
(2004). 
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facto veto power to the Kurds in respect to the legal status of Iraqi 
Kurdistan, which raised concerns among both Shi’ā and Sunni segments of 
Iraqi society. 


On June 8, 2004, Security Council Resolution 1546126 endorsed a plan 
for Iraq’s transition to full sovereignty and for legislative elections.127  It 
was on that basis that the CPA ended its tenure on June 30, 2004.  This was 
done under formal UN cover.  The appointment of the interim government, 
a President, two Vice Presidents, a Prime Minister, and cabinet officers 
were based on consultations by the Special Representative of the Secretary 
General (“SRSG”), with Iraqi political forces and  the United States and the 
UK as the principal occupying power.128  The primary task of this 
transitional national authority was to work with the postoccupation United 
Nations Assistance Mission for Iraq (“UNAMI”), established pursuant to 
Security Council Resolution 1500, and with the Special Representative to 
the Secretary General129 to establish an Iraqi Independent Electoral 
Commission, which  oversaw the January 30, 2005 elections.  These 
elections produced a Transitional National Assembly (“TNA”), whose term 
of office is to last until the formation of an elected Iraqi government and the 
adoption of a constitution, which is to be no later than December 31, 
2005.130  During this transitional period, the TNA is to draft a new 
constitution.131  Iraq’s first constitution was the Monarchial Constitution of 
1925.132  Provisional constitutions were adopted in 1958 (which eliminated 
the monarchy),133 1964,134 1968,135 1970,136 and the GC adopted the TAL in 
 


 126. S.C. Res. 1546, U.N. SCOR, 59th Sess., 4987th mtg., U.N. Doc. S/RES/1546 
(2004). 
 127. S.C. Res. 1546, supra note 126. 
 128. See Rajiv Chandrasekaran, Envoy Bowed to Pressure in Choosing Leaders, 
WASH. POST, June 3, 2004, at A10. 
 129. Ashraf Jehangir Qazi of Pakistan was appointed UN Special Representative to 
Iraq on July 22, 2004. 
 130. See TAL, supra note 121, at art. 2.  Pursuant to the TAL, the TNA elected on 
January 30, 2005 a President and two Vice Presidents, who then appointed a Prime 
Minister, whose cabinet will be approved by the TNA.  See id. 
 131. Whether the TAL will be a model is uncertain.  Also uncertain is whether the 
present governmental structure of the interim government will remain and, if so, what 
changes may occur and how.  For sources on Iraqi constitutional law, see generally 
NABIL ABDEL RAHMAN HEIAWI, DUSTUR AL-IRAQ AL-MALAKY, AL-QANUN AL-ASASI 
[CONSTITUTION OF ROYAL IRAQ: THE FUNDAMENTAL LAW OF 1925 AND CONSTITUTIONAL 
LEGISLATIONS OF THE ROYAL ERA] (2003); NABIL ABDEL RAHMAN HEIAWI, DASATIR 
AL-IRAQ AL-JOMHORIA [REPUBLICAN CONSTITUTIONS OF IRAQ] (2003). 
 132. AL-QANUN AL-ASASI AL-IRAQI [Constitution] (1925) (Iraq), available at 
http://nahrain.com/d/doc/dtr1925a.html (last visited Apr. 5, 2005) (Arabic version) and 
at http://www.mallat.com/iraq%20const%201925.htm (English version) . 
 133. AL-DUSTUR AL-MO’AKAT [Provisional Constitution] (1958) (Iraq), available at 
http://nahrain.com/d/doc/dtr1958.html (last visited Apr. 5, 2005) (Arabic version). 
 134. AL-DUSTUR AL-MO’AKAT [Provisional Constitution] (1964) (Iraq), available at 
http://nahrain.com/d/doc/dtr1964.html (last visited Apr. 5, 2005) (Arabic version). 
 135. AL-DUSTUR AL-MO’AKAT [Provisional Constitution] (1968) (Iraq), available at 
http://nahrain.com/d/doc/dtr1968.html (last visited Apr. 5, 2005) (Arabic version). 
 136. AL-DUSTUR AL-MO’AKAT [Provisional Constitution] (1970) (Iraq), available at 
www.mallat.com/iraq%20const%201970.htm (last visited Apr. 5, 2005) (English 
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March 2004.137 
UN Security Council Resolution 1546, which sets the framework for 


the transitional phase to a legislative body and a permanent constitution,138 
does not however address two essential issues: 


1. The continued legal validity of CPA Orders published in English 
and later in Arabic in “the Official Gazette of an occupying 
power.”139  This lacunae leaves the interim government and the 
TNA the prerogative of choosing whether to give continued legal 
effect to all or some CPA Orders.140  The TAL Annex provides 
that the Interim Council of Ministers of the interim government 


 


version) [hereinafter 1970 Constitution].  There was also a 1990 draft constitution that 
was never promulgated. 
 137. The TAL of 2004, supra note 121, does not have the status of an official 
constitution. 
 138. The Security Council’s failure to address the CPA’s continued legal viability 
and pass a status of forces agreement, see infra notes 139 to 142 and accompanying text, 
occurred because the positions of the United States and United Kingdom differed from 
those of the other Security Council members.  See Sharon Otterman, Iraq: UN 
Resolution 1546, at www.cfr.org/background/background_iraq_1546.php (June 10, 
2004). 
 139. Under the Provisional Constitution of 1970, see supra note 136, legislative 
power by decree could be exercised by the Revolutionary Command Council, presided 
over by Saddam Hussein.  Such decrees were then published in the Official Gazette of 
Iraq, which had only a limited circulation.  Ironically, the CPA repeated this procedure.  
The CPA’s inspiration may have come from the post-World War II occupation of 
Germany, when the four Allied Powers issued the Allied Control Council Orders.  The 
most famous of these was Control Council Order or Law Number 10, which established 
the Allies’ right to prosecute Germans in their respective zones of occupation on two 
different grounds of the same crimes contained in the IMT, namely, “war crimes” and 
“crimes against humanity.”  Allied Control Council Law No. 10, Punishment of Persons 
Guilty of War Crimes, Crimes Against Peace and Against Humanity, Dec. 20, 1945, art. 
II(c), reprinted in 1 BENJAMIN FERENCZ, DEFINING INTERNATIONAL AGGRESSION: THE 
SEARCH FOR WORLD PEACE 492 (1975).  For a discussion of the U.S. prosecutions, see 
TELFORD TAYLOR, FINAL REPORT TO THE SECRETARY OF THE ARMY ON NAZI WAR CRIMES 
TRIALS UNDER CONTROL COUNCIL LAW NUMBER 10, at 6–8 (1997).  There were also 
prosecutions by the British, the French, and the USSR.  See BASSIOUNI, supra note 40, at 
140, 412–13; Bassiouni, supra note 100, at 41–48. 
 140. Article 26(c) of the TAL, supra note 121, states: “The laws, regulations, orders, 
and directives issued by the Coalition Provisional Authority pursuant to its authority 
under international law shall remain in force until rescinded or amended by legislation 
duly enacted and having the force of law.”  This provision is analogous to the situation 
where laws issued by the government of a predecessor state also apply to the successor 
state.  For a discussion of the doctrine of state succession, see M. CHERIF BASSIOUNI, 
INTERNATIONAL EXTRADITION IN U.S. LAW AND PRACTICE 142–47 (4th ed. 2002); DANIEL 
PATRICK O’CONNELL, STATE SUCCESSION IN MUNICIPAL AND INTERNATIONAL LAW 
(1967); 1 L. OPPENHEIM, INTERNATIONAL LAW, A TREATISE 156–69 (H. Lauterpacht ed., 
8th ed. 1955); Mathew C.R. Craven, The Problem of State Succession and the Identity of 
States Under International Law, 9 EUR. J. INT’L L. 142–62 (1998); Malcolm N. Shaw, 
State Succession Revisited, 6 FIN. Y.B. INT’L L. 34 (1994).  State succession could be 
relied upon on the assumption that the CPA was the de facto state successor of the 
Ba’ath regime, or based on the fact that the CPA exercised national sovereignty as an 
occupying power pursuant to the Geneva Conventions.  See Geneva IV, infra note 145. 
  For a further analysis of the continued legal validity of the TAL, see Peter W. 
Galbraith, Iraq: The Bungled Transition, N.Y. REV. BOOKS, Sept. 2004, at 70–74. 
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can, by unanimous vote and the approval of an interim president, 
issue decrees with the force of law that will remain in effect until 
rescinded or amended by future governments of Iraq.141 


2. The need to have status of forces agreements142 between the 
government of Iraq and those foreign governments whose military 
personnel are stationed there after June 30, 2004, when the 
occupation formally ceased. 


The failure of Resolution 1546 to address these two issues has an 
impact on post-conflict justice in Iraq.  First, it creates uncertainty as to 
whether the IST can have continued legal validity at the end of the 
occupation and whether the government of Iraq after the election of the 
TNA needs to reenact a law similar to CPA Order Number 48 of December 
9, 2003, which established the IST.143  Second, it calls into question the 
continued legal validity of CPA Order Number 17 granting coalition forces 
immunity in Iraq,144 which is particularly important after evidence of 
violations of the Geneva Conventions145 and the Convention Against 
Torture and Other Cruel, Inhuman and Degrading Treatment (“CAT”)146 by 
coalition forces operating in Iraq was uncovered.147  While the U.S. 


 


 141. See TAL Annex, supra note 121. 
 142. For an example of a status of forces agreement, see Agreement Between the 
Parties to the North Atlantic Treaty Regarding the Status of Their Forces, Apr. 4, 1949, 4 
U.S.T. 1792, 199 U.N.T.S. 67 (entered into force Aug. 23, 1963) [hereinafter NATO 
Status of Forces Agreement]. 
 143. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL. 
 144. See CPA Order No. 17.  It should be noted that the Ba’ath regime adopted, 
through the Revolutionary Command Council, a similar decree giving all of its members 
complete immunity.  This decree is unavailable to the author. 
 145. The Convention for the Amelioration of the Condition of the Wounded and Sick 
in Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter 
Geneva I]; The Convention for the Amelioration of the Condition of Wounded, Sick, and 
Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 
U.N.T.S. 85 [hereinafter Geneva II]; The Convention Relative to the Treatment of 
Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Geneva 
III]; The Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 
12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Geneva IV].  For details of states 
party to the Geneva Conventions, see ICRC Annual Report 2002: States Party to the 
Geneva Conventions, at 
http://www.icrc.org/Web/Eng/siteeng0.nsf/htmlall/945D7163D51CAAD7C1256D47004
B0D5C/$File/icrc_ar_02_MAP_GE_CONV_A4.pdf?OpenElement (last visited Apr. 4, 
2005). 
 146. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment, G.A. Res. 39/46, U.N. GAOR, 39th Sess., Supp. No. 51, at 197, U.N. 
Doc. A/39/51 (1984) [hereinafter CAT].  CAT has been implemented in U.S. law at 18 
U.S.C. §§ 2340–2340B. 
 147. See The “Taguba Report” on Treatment of Abu Ghraib Prisoners in Iraq, Article 
15-6 Investigation of the 800th Military Police Brigade, Mar. 2004, available at  
http://news.findlaw.com/hdocs/docs/iraq/tagubarpt.html (Apr. 4, 2004) [hereinafter 
Taguba Report]; Major General George R. Fay, Investigation of Intelligence Activities at 
Abu Ghraib: Investigation of the Abu Ghraib Detention Facility and 205th Military 
Intelligence Brigade 6–33, available at  
http://news.findlaw.com/hdocs/docs/dod/fay82504rpt.pdf (Aug. 23, 2004) [hereinafter 
Fay Report]; Lieutenant General Anthony R. Jones, Investigation of Intelligence 
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administration maintains that such violations represent isolated incidents, 
evidence continues to emerge that points to a wider policy of systematic 
abuse and suggests that senior officials either approved or were deliberately 
indifferent to it.148  In light of these violations, the continued legal validity 
of CPA Order Number 17,149 which gives immunity to coalition forces, 
raises serious questions of legality. 


The connection between CPA Order Number 17 and the IST is evident 
in Article 1(b) of the IST, which limits jurisdiction to “Iraqi nationals or 
residents of Iraq.”150  Thus, Article 1(b) of the IST Statute (the “Statute”) 
gives effect to CPA Order Number 17.  Of note, however, is that CPA Order 
Number 17 does not specifically obligate the governments of the coalition 
forces to prosecute those who are alleged to have committed war crimes.151  


 


Activities at Abu Ghraib: Investigation of the Abu Ghraib Prison and 205th Military 
Intelligence Brigade 34–176, available at 
http://news.findlaw.com/hdocs/docs/dod/fay82504rpt.pdf (Aug. 23, 2004) [hereinafter 
Jones Report]; Final Report of the Independent Panel To Review DOD Detention 
Operations, available at http://news.findlaw.com/cnn/docs/dod/abughraibrpt.pdf (Aug. 
2004) [hereinafter Schlesinger Panel]; see also SEYMOUR HERSH, CHAIN OF COMMAND: 
THE ROAD FROM 9/11 TO ABU GHRAIB 1–72 (2004) (arguing that responsibility for 
official misconduct at the Abu Ghraib prisons extends to high officials in the Bush 
Administration); American Civil Liberties Union, Torture FOIA, at 
http://www.aclu.org/International/International.cfm?ID=13962&c=36 (last updated Mar. 
25, 2005); Human Rights Watch, The Road to Abu Ghraib, at 
http://www.hrw.org/reports/2004/usa0604/usa0604.pdf. (June 2004).  Seven U.S. 
reservists from the 372nd Military Police Company were charged for the abuses that 
occurred at the Abu Ghraib prison in Iraq.  On January 14, 2005, Specialist Charles 
Graner was the first one convicted by a U.S. military court, and the following day he was 
sentenced to ten years in a military prison.  Kate Zernike, The Conflict in Iraq: Abu 
Ghraib: Ringleader in Iraqi Prisoner Abuse Sentenced to 10 Years, N.Y. TIMES, Jan. 16, 
2005, at A12.  As of January 2004, four other reservists have reached plea bargain 
agreements with the prosecution, including: Staff Sergeant Ivan Frederick, Specialist 
Megan Ambuhl, Specialist Jeremy Sivits, and Specialist Armin Cruz.  Sergeant Javal 
Davis’s trial is scheduled for February 2, 2004, and Specialist Sabrina Harmon’s trial is 
scheduled for March 2004.  See Dexter Filkins, The Struggle for Iraq: The 
Court-Martial; G.I. Pleads Guilty in Court-Martial for Iraqi Abuse, N.Y. TIMES, May 
20, 2004, at A1; Richard Oppel, Guilty Plea by Sergeant in Abuse Case, N.Y. TIMES, 
Oct. 21, 2004, at A10; Zernike, supra.  Yet, no high ranking military personnel or 
high-level civilian officials have been implicated in the scandal. 
  Similar to the situation in Iraq, the treatment of detainees in Afghanistan has also 
violated international legal obligations under the Geneva Conventions and CAT.  See 
Report of the Independent Expert of the Commission on Human Rights on the Situation 
of Human Rights in Afghanistan, U.N. GAOR, 59th Sess., Agenda Item 105(c), U.N. 
Doc. A/59/370 (2004). 
 148. For the proposition that torture may have been ordered or condoned at high 
levels, see Report of Independent Expert on the Commission on Human Rights on the 
Situation of Human Rights in Afghanistan, supra note 147; HERSH, supra note 147, at 1–
72; ACLU Report, supra note 147; Fay Report, supra note 147; Jones Report, supra note 
147; Schlesinger Panel, supra note 147; Taguba Report, supra note 147. 
 149. See CPA Order No. 17. 
 150. The IST’s temporal jurisdiction lasts from July 17, 1968 through May 1, 2003.  
See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL arts. 1, 10. 
 151. See CPA Order No. 17, at art. 2(3) (declaring that the members of the Coalition 
forces shall be “subject to the exclusive jurisdiction of their Sending States,” but not 
charging the sending states with any prosecutorial obligations). 
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Had CPA Order Number 17 and Article 1(b) of the IST Statute clearly 
stated the intention to provide coalition forces with jurisdictional immunity 
before Iraqi courts, while providing for the obligation of Coalition Forces 
governments to prosecute alleged offenders, the issue of selective 
enforcement and disparity in accountability standards would not arise, 
unless, of course, the coalition forces fail to carry out their legal obligations 
to investigate and, where appropriate, to prosecute. 


It should be noted that complementarity between national and 
international legal systems is recognized in Article 17 of the International 
Criminal Court (“ICC”), which gives priority to the national criminal 
jurisdictions of states parties that are willing and able to undertake 
prosecutions and does not call for the establishment of a jurisdictional 
regime under such circumstances.152  The problem with CPA Order Number 
17 and Article 1(b) of the IST Statute is that they appear to provide 
substantive immunity from prosecution.153  No such immunity is permissible 
under international humanitarian law or other sources of international law 
with regard to international crimes such as genocide, crimes against 
humanity, war crimes, torture, slavery, and slave-related practices.154  
Multinational forces in Iraq have been authorized pursuant to Security 
Council Resolutions 1511 and 1546,155 and coalition forces could have been 
covered by the Convention on the Safety of United Nations and Associated 
Personnel.156  In any event, the immunity referred to in CPA Order Number 
 


 152. See Rome Statute for an International Criminal Court, opened for signature July 
17, 1998, art. 17, 2187 U.N.T.S. 3 (entered into force July 1, 2002) [hereinafter Rome 
Statute].  In the event that a state party is “unable” or “unwilling” to prosecute, the ICC 
may assert jurisdiction.  For a comprehensive background of the creation of the ICC, see 
generally THE STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A DOCUMENTARY 
HISTORY (M. Cherif Bassiouni ed. 1998).  For a legislative history of the ICC, see 
generally BASSIOUNI, supra note 30. On February 15, 2005, the Interim Government 
adopted a decree on accession to the ICC, but before the instrument of accession could 
be deposited with the United Nations, the “Interim Government” revoked it, presumably 
at the instigation of the United States, which feared that the actions of its forces in Iraq 
could be referred by the subsequent Iraqi government to the ICC. 
 153. Between 2002 and 2004, the United States adopted a similar strategy when it 
obtained immunity from ICC jurisdiction for its forces serving in UN missions, or 
UN-authorized missions, with the adoption of Security Council Resolution 1422, S.C. 
Res. 1422, U.N. SCOR, 57th Sess., 4572d mtg., U.N. Doc. S/RES/1422 (2002), and 
Security Council Resolution 1487, S.C. Res. 1487, U.N. SCOR, 58th Sess., 4772d mtg., 
U.N. Doc. S/RES/1487 (2003).  However, on June 23, 2004, in the face of increasing 
international opposition, the United States withdrew its request for a renewal of 
Resolution 1487.  See BASSIOUNI, supra note 30.  
 154. See BASSIOUNI, supra note 40, at 109–36. 
 155. S.C. Res. 1511, supra note 38; S.C. Res. 1546, supra note 126; see TAL, supra 
note 121, at arts. 59(B)–(C) (recognizing the legal presence of multinational forces). 
 156. See Convention on the Safety of United Nations and Associated Personnel, Dec. 
9, 1994, G.A. Res. 49/59, 49 U.N. GAOR, Supp. No. 49, at 299, U.N. Doc. A/49/49 
(1994).  UN personnel and associated personnel operate under the privileges and 
immunities of the UN, pursuant to the Charter, and as negotiated between the UN and 
the host state within which they operate.  Under this agreement, jurisdiction vests 
primarily in the personnel’s state of nationality, much as in the status of forces 
agreements.  Nevertheless, even peacekeeping forces can be held responsible for 
international humanitarian law violations.  See GEERT-JAN ALEXANDER KNOOPS, THE 
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17 should be interpreted as granting immunity from Iraqi legal processes, 
but not from the national jurisdiction of those countries contributing the 
personnel.  Thus, it does not mean substantive immunity for international 
crimes, as this would be categorically contrary to international law.157  This 
problem can be solved by a status of forces agreement between the coalition 
forces and the government of Iraq.158 


IV. An Appraisal of the Iraq Special Tribunal 


A. Introduction 
Iraq’s first major step on the path of post-conflict justice was the 


establishment of the IST with jurisdiction over Iraqi citizens for crimes of 
genocide, crimes against humanity, war crimes, and other crimes under Iraqi 
law as defined in Articles 11 to 14 of the Statute.159  The Tribunal’s 
jurisdiction extends to these crimes even if committed outside of Iraq, such 
as in Iran and Kuwait.  Article 10, however, refers to the Tribunal’s 
jurisdiction over Iraqi and non-Iraqi citizens, and this provision will have to 
be interpreted in light of CPA Order Number 17, which gives coalition 
forces immunity.160 


The IST was established pursuant to the Iraqi GC Decree of 9 
December 2003, and the Statute, discussed below, was issued thereunder.161  
Like all other decisions taken by GC, it was subject to the CPA’s official 
enactment, and it became CPA Order Number 48 on December 9, 2003, 
effective upon its signature by Paul Bremer, the CPA Administrator, on 
December 10, 2003.162  The TAL confirmed CPA Order Number 48, but the 
TAL was promulgated by the GC under the authority of the CPA and is 
therefore an instrument developed by a subordinate body of the occupying 
power.  Nevertheless, the TAL was the expression of all political tendencies 
in Iraq and should be given greater weight than GC decrees and CPA orders. 


The IST’s legislative basis is the order of an occupying power, which, 
as discussed below163 in Part IV.B, is questionable, particularly as to its 
survival in the postoccupation era.  Moreover, the continued control of this 
process by the United States undermines its legitimacy and credibility in the 
perception of the Iraqi and other Arab people.164  In addition, the IST’s 
 


PROSECUTION AND DEFENSE OF PEACEKEEPERS UNDER INTERNATIONAL CRIMINAL LAW 1–
24 (2004). 
 157. Thus, foreign personnel who violate international law would likely be barred 
from defending their actions based on the principle of “no responsibility due to 
ignorance.”  See discussion infra note 308. 
 158. See NATO Status of Forces Agreement, supra note 142, for an example of such 
an agreement. 
 159. See discussion infra Part IV.E.2–3. 
 160. Id.  See also supra note 152. 
 161. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL. 
 162. Id. 
 163. See discussion infra Part IV.B. 
 164. Since its establishment, the IST has been essentially a U.S.-led enterprise, 
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jurisdictional exclusion of coalition forces during the same range of the 
IST’s temporal jurisdiction without a concomitant obligation for the 
coalition forces to prosecute, adds to the perception of politicized justice.165 


It must be understood that Iraq is not post-World War II Germany or 
Japan.  It is not an enemy of the United States crushingly defeated after a 
protracted war.  Iraq is a country that was invaded without international 
legitimacy166 on the premise that it had WMDs likely to be used against the 
United States.167  The United States and other coalition partners who were 
involved in the invasion of Iraq did not do so on the basis of the doctrine of 
humanitarian intervention, as was the case of NATO’s intervention in 
Kosovo in 1999.168  Even though the United States and the UK frequently 
invoked the regime’s past misdeeds, nothing in international law justifies 
foreign military intervention for past violations of human rights or other 
humanitarian laws.169  The United States and the UK did not invoke the 
doctrine of humanitarian intervention for ongoing violations by the Ba’ath 
regime as the basis of their military action, which started in March, 2003.  
Paradoxically, throughout the entire period of the Ba’ath regime (1968 to 
2003), and during phases of its worst widespread and systematic human 
rights violations (1970 to 1988), the United States never formally advanced 
the likelihood of its reliance on the doctrine of humanitarian intervention for 
military action in Iraq. 


No norm or precedent exists in international law for an occupying 
power, the legitimacy of which is in doubt, to establish an exceptional 
national criminal tribunal.  Yet, there is no doubt of the need for a 
specialized tribunal to prosecute Saddam and the regime’s major offenders.  
Moreover, any criticism of the IST should not overshadow the need to have 
such prosecutions. 


The way to remedy criticism of the IST is for a legitimate national 
 


though, as stated above, the Iraqi judges, investigative judges and prosecutors have taken 
some ownership of the Tribunal, and their personal courage in agreeing to serve in such 
capacities deserves recognition. 
 165. See supra notes 138 and 144 and accompanying text. 
 166. See S.C. Res. 1441, U.N. SCOR, 57th Sess., 4644th mtg., U.N. Doc. 
S/RES/1441 (2002).  This resolution did not authorize the use of “all necessary means,” 
language that is recognized as authorizing the use of force, but only referred to “serious 
consequences,” which is not synonymous with the authorization of the use of force.  
Furthermore, every Security Council member affirmed that the resolution did not provide 
for the automatic resort to force.  Id. 
 167. In his remarks to the UN Security Council on March 7, 2003, U.S. Secretary of 
State Colin Powell presented the U.S. case for attacking Iraq, based on its possession of 
WMDs.  See Press Release, The White House, President George W. Bush, Iraq: Denial 
and Deception; Secretary Powell’s Remarks at U.N. Security Council Meeting (Mar. 7, 
2003), available at http://www.whitehouse.gov/news/releases/2003/03/print/20030307-
10.html (last visited Apr. 5, 2005). 
 168. For a discussion of that war, see generally TIM JUDAH, KOSOVO WAR AND 
REVENGE (2000); WESLEY K. CLARK, WAGING MODERN WAR: BOSNIA, KOSOVO AND THE 
FUTURE OF COMBAT (2001). 
 169. Had the international community established a Security Council commission to 
investigate these crimes, as discussed supra Part II.B. and accompanying footnotes, it 
would have contributed some legitimacy to the military intervention of March 2003. 
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legislative authority to repromulgate an amended law establishing a 
specialized (not special) criminal tribunal, in conformity with the Iraqi legal 
system but on the basis of continuity of the IST.170  If that were not the case, 
all of the IST’s work until now would be deemed null and void, damaging 
the overall purposes of future prosecutions.  Such a repromulgated, 
amended law would also resolve the legal issues and problems contained in 
the Statute.  Moreover, as is customary in the legislative practice of most 
Arab states, the repromulgated, amended law should be accompanied by an 
explanatory memorandum (muthakkira tafsiriya) that describes the contents 
of the law and reflects the legislative intent.171 


More importantly, the repromulgated, amended law must follow a 
certain legal method to avoid incongruences presently contained in the 
Statute.  For example, the Statute incorporates some of the measures 
enacted by the Ba’ath regime, but not others.  It recognizes the applicability 
of the 1970 Provisional Constitution in Article 14172 and the 1971 Criminal 
Procedure Law in Article 17,173 but it provides no explanation for this 
selectivity.  Moreover, it commingles features of the adversary–accusatorial 
American system with the Iraqi inquisitorial one.174  Worse yet, it 
commingles legal aspects of the Ba’ath regime whose protagonists are to be 
prosecuted and due process guarantee features of the American legal 
system.  Also troubling is that the Statute provides for judicial appointments 
made by the executive with a limited  role for the Judicial Council.  This is 
 


 170. Iraq has a legal system and laws that, between 1925 and 1958, were on par with 
the legal systems of other Arab states and well in keeping with many legal systems of the 
world.  The modern Iraqi legal system was established after the adoption of the 1925 
Constitution, supra note 132.  The judiciary consisted of a three-tiered court system 
modeled on the Egyptian and Syrian systems, which, in turn, were derived from the 
French inquisitorial judicial system.  The Court of Cassation acted as Iraq’s court of last 
resort for all cases, except for security cases.  Crimes against the security of the state 
were tried in Revolutionary Courts, which operated outside the formal Iraqi court 
system.  The Court of Cassation also adjudicated jurisdictional conflicts between lower 
courts and assumed jurisdiction over crimes committed by high government officials.  
The intermediate Court of Appeals decided issues of law and fact.  There were seven 
Circuit Courts of Appeals sitting throughout Iraq.  Below these courts were a number of 
district courts, which were divided into specialized chambers dealing with criminal, civil, 
and domestic relations matters.  See Iraq: The Judiciary. Library of Congress Studies, at 
http://countrystudies.us/iraq/74.htm (last visited Mar. 13, 2005). 
  Under the 1925 Constitution, judicial independence was guaranteed.  See 1925 
Constitution, supra note 132, at art. 71.  However, subsequent to 1958, the military and 
Ba’ath revolutions and coups tampered with that system by enacting special laws that 
violated the independence of the judiciary and by establishing a number of special 
arbitrary courts.  The Ba’ath regime also instituted a series of laws that placed the 
judiciary under the direct control of the Minister of Justice, and thus effectively curtailed 
the independence of the judiciary. 
 171. Such an explanatory memorandum would provide guidance to the judges and to 
the parties, and enhances judicial uniformity in the application of the law. 
 172. THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 14; see also 1970 
Constitution, supra note 136. 
 173. THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 17; see also QANUN USUL 
AL-MUHAKAMAT AL-JAZA’IA [IRAQI CRIMINAL PROCEDURE LAW] Law No. 23 of 1971 
[hereinafter Criminal Procedure Law]. 
 174. See infra Part V. 
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similar to what the Ba’ath regime did.175  These and other incongruences of 
the IST which are sought to be remedied are discussed below. 


B. General Observations on the Legitimacy of the IST’s Establishment 
As stated above, the IST was established pursuant to CPA Order 


Number 48, which represented the occupying power.”176  It is a “special 
tribunal” with jurisdiction over Iraqi nationals accused of committing 
genocide, crimes against humanity, war crimes, and certain other crimes 
under Iraqi law,177 whether committed inside or outside Iraq, between July 
17, 1968 and May 1, 2003, with the exception of coalition forces’ actions, 
which, as discussed above, are not included in the IST’s jurisdiction under 
Article 1.  However, Article 10 of the Statute states that the Tribunal’s 
jurisdiction extends to non-Iraqis, while CPA Order Number 17 gives 
coalition forces immunity. There is therefore an inconsistency between 
Articles 1 and 10 of the Statute and CPA Order Number 17. 


Since the IST is a special tribunal outside the established Iraqi legal 
system, the question arises as to whether an occupying power has the legal 
authority to create such a tribunal.  However, it should be noted that the 
TAL ratified the IST, and that the TAL is implicitly recognized in Security 
Council Resolution 1511.178  Notwithstanding the TAL’s confirmation of 
the IST, there is some ambiguity as to whether the IST is established by the 
CPA and the GC during a period of occupation, and it is necessary for the 
transitional government to repromulgate the Statute by adopting an 
amended law.  The repromulgation of the Statute with amendments and an 
explanatory memorandum will not only eliminate questions of legitimacy 
and credibility but also cure some of the flaws contained in the Statute, 
which are discussed below. 


The United States is bound by the Fourth Geneva Convention of 
1949179 and the Hague Regulations of 1907,180 as well as subsequent 
developments of customary international law.181  According to these sources 
of applicable law, the United States is an occupying power, and it cannot, 
inter alia, do the following: (1) change the functioning of the administration 
of the occupied territory;182 (2) change the existing legal system;183 (3) alter 
 


 175. See infra Part IV.E.1. 
 176. Geneva IV, supra note 145. 
 177. See infra Parts IV.E. 2–3. 
 178. S.C. Res. 1511, supra note 38. 
 179. Geneva IV, supra note 145, applies to the civilian population and the 
administration of occupied territories. 
 180. Hague Convention (IV) Respecting the Laws and Customs of War on Land and 
its Annex: Regulations Concerning the Laws and Customs of War on Land, Oct. 18, 
1907, 1 Bevans 631 [hereinafter Hague IV]. 
 181. For support of the proposition that the United States is bound by customary 
international law, see generally JORDAN PAUST, INTERNATIONAL LAW AS LAW OF THE 
UNITED STATES (1996).  But see Curtis A. Bradley & Jack L. Goldsmith, Customary 
International Law: A Critique of the Modern Position, 110 HARV. L. REV. 815 (1997) 
(arguing that the United States is not so bound). 
 182. See Hague IV, supra note 180, at arts. 43, 48; Geneva IV, supra note 145, at 







BASSIOUNI ARTICLE ON IST.DOC 9/23/2005  5:00 PM 


Date Post-Conflict Justice in Iraq 137 


the status of public officials and judges;184 (4) change the penal 
legislation;185 (5) issue new penal provisions;186 (6) intern civilian 
populations other than on the basis of prisoner of war;187 (7) change the 
tribunals of the occupied territory;188 (8) prosecute inhabitants for acts 
committed before the occupation;189 or (9) enter into agreements with the 
governing authority of the occupied territory or make agreements on behalf 
of the occupied territory that “shall adversely affect the situation of the 
protected persons, as defined by the present Convention, nor restrict the 
rights which it confers upon them.”190 


An exception to the above is that the penal laws of the occupied 
territory may be repealed or suspended by the occupying power in cases 
where they constitute a threat to its security or an obstacle to the application 
of the Geneva Conventions,191 or if the laws introduced by the occupying 
power are more favorable to the civilian population.  Article 4 of Protocol I 
confirms the above limitations on the occupying power.192  Although the 
United States has not ratified Protocol I, this provision still applies because 
it is deemed part of customary international law.193  Accordingly, the 
question arises as to whether the United States had the legal authority to 
establish the IST.  The answer depends on what aspect of the Statute is 
addressed.  With respect to the procedures and guarantees of the rights of 
the defense, the IST is more favorable than existing Iraqi laws on criminal 
procedure under the 1971 Criminal Procedure Law.194  Thus, these 
provisions of the Statute are in conformity with international humanitarian 
law, but that does not resolve the problems of incongruities arising out of 
the commingling of certain procedural aspects of the adversary–accusatorial 
model of criminal procedure with that of the inquisitorial model. 


With respect to substance, the crimes defined in Articles 11 to 13 


 


arts. 51, 54, 64. 
 183. See Hague IV, supra note 180, at art. 43. 
 184. Geneva IV, supra note 145, at art. 54. 
 185. Id. at art. 64. 
 186. Id. 
 187. Id. at arts. 79–135. 
 188. Id. at art. 64. 
 189. Id. at art. 70. 
 190. Geneva IV, supra note 145, at art. 7. 
 191. Id. at art. 64. 
 192. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating 
to the Protection of Victims of International Armed Conflict, June 8, 1977, art. 4, 1125 
U.N.T.S. 3 (entered into force Dec. 7, 1979). 
 193. See PAUST, supra note 181. 
 194. Criminal Procedure Law, supra note 173.  For a discussion of international 
human rights law standards, see generally M. CHERIF BASSIOUNI, THE PROTECTION OF 
HUMAN RIGHTS IN THE ADMINISTRATION OF JUSTICE: A COMPENDIUM OF UNITED NATIONS 
NORMS AND STANDARDS (1994); ANNE BAYEFSKY, THE U.N. HUMAN RIGHTS TREATY 
SYSTEM: UNIVERSALITY AT THE CROSSROADS (2001); CHRISTOPHER GANE & MARK 
MACKAREL, HUMAN RIGHTS AND THE ADMINISTRATION OF JUSTICE: INTERNATIONAL 
INSTRUMENTS (1997). 
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violate the principles of legality195 as they have been understood and applied 
in Iraqi criminal law since the 1925 Constitution.196  Iraq also follows a rigid 
positivistic approach to the nonretroactivity of criminal laws, and that is 
consonant with international human rights law.197  The principles of legality 
are enunciated in Article 15 in the International Covenant on Civil and 
Political Rights.198  The same prohibition also exists under Article 7 of the 
European Convention on Human Rights,199 Article 9 of the American 
Convention on Human Rights,200 and Article 7 of the African Charter on 
Human and Peoples Rights.201  The principles of legality are part of “general 
principles of law,” a source of international law under Article 38 of the 
Statute of the International Court of Justice, which is part of the UN 
Charter.202  An occupying power cannot derogate from these principles.  
Moreover, the selection of the judges as discussed below203 in section 
IV.D.1 contravenes the Iraqi pre-Ba’ath law on judicial selection and 
international human rights law on judicial independence and impartiality.  
This aspect of the Statute is also questionable. 


The limitations imposed by the Geneva Conventions are purposely 
strict in order to avoid abuse of authority by an occupying power.  The 
unarticulated premise is that a foreign occupying power must be given less 
discretion because it cannot be assumed to always act in the best interests of 
the occupied and because its interest and presence in the occupied territory 
is for a limited time. 


C. Issues of Legality in the Statute 


1. The “Exceptional” Nature of the Tribunal 
The IST is referred to in the Arabic language version of the Statute as 


Al-Mahkama Al-Mukhtassa.  This could have been translated as “specialized 
tribunal” or “competent tribunal.”  However, the controlling English 
language text chose the term “special” tribunal, which translates into Arabic 


 


 195. See discussion infra Parts IV.E.2–3. 
 196. 1925 Constitution, supra note 132. 
 197. See e.g., International Covenant on Civil and Political Rights, Dec. 19, 1966, 6 
I.L.M. 368 (1967) (entered into force March 23, 1976) [hereinafter ICCPR].  Iraq signed 
the ICCPR on March 23, 1976.  Office of the United Nations High Commissioner for 
Human Rights, Status of Ratifications of the Principal International Human Rights 
Treaties, available at http://www.unhchr.ch/pdf/report.pdf (last updated June 9, 2004). 
 198. ICCPR, supra note 197, at art. 15. 
 199. European Convention for the Protection of Human Rights and Fundamental 
Freedoms, Nov. 4, 1950, 312 U.N.T.S. 221. 
 200. American Convention on Human Rights, Nov. 22, 1969, 1144 U.N.T.S. 123 
(entered into force July 18, 1978). 
 201. African Charter on Human and Peoples Rights, June 27, 1981, O.A.U. Doc. 
CAB/LEG/67/3 Rev. 5 (entered into force Oct. 21, 1986). 
 202. See generally M. Cherif Bassiouni, A Functional Approach to “General 
Principles of International Law,” 11 MICH. J. INT’L L. 768 (1990); BASSIOUNI, supra 
note 40, at 198–204. 
 203. See discussion infra Part V.D.1. 
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as Al-Mahkama al-Khāssa.  Thus, the name and a number of the Statute’s 
provisions make it an “exceptional” tribunal, in violation of Article 14 of 
the International Covenant on Civil and Political Rights (“ICCPR”).204  This 
provision requires states to guarantee the fair and public trial of individuals 
by a competent, independent, and impartial tribunal established in 
accordance with ordinary applicable law and prohibits the establishment of 
exceptional tribunals.205  It should be noted that the existence of a conflict, 
whether of an international or noninternational character, does not suspend 
the applicability of international human rights law, and that international 
humanitarian law and human rights law are coextensive.206 


Article 14 of the ICCPR prohibits, by implication, exceptional 
tribunals, or, more significantly, in French, “tribunaux d’exceptions.”207  
The IST is a special tribunal in that it is not part of the ordinary system of 
justice.  Its special nature is evidenced by its temporary existence, and for 
the exercise of jurisdiction over only certain crimes committed within a 
defined period of time, and only by certain persons.  The exceptional nature 
of the IST, which contradicts international human rights norms, is reflected 
in the characteristics described below: 


1. The establishment of the IST by an occupying power violates the 
Geneva Conventions and customary international humanitarian 
law applicable to conflicts of an international character.208 


 


 204. ICCPR, supra note 197, at art. 14. 
 205. Setting up the IST as a “special” tribunal will also inevitably lead to 
comparisons with the various “special” tribunals set up by the Ba’ath regime in various 
agencies, such as the secret police (the mukhabarat), the military, the police, and the 
Ba’ath party itself.  These tribunals were a significant factor in the degeneration of the 
Iraqi judiciary and the Iraqi judicial process. 
 206. See Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory, 2004 I.C.J. No. 131 (July 9); M. Cherif Bassiouni, Humanitarian Law, in 1 
ENCYCLOPEDIA OF GENOCIDE AND CRIMES AGAINST HUMANITY 467–76 (Dinah Shelton et. 
al. eds., 2004). 
 207. See ICCPR, supra note 197, at art. 14.  The term is more significant in French 
because until about 1950, most of the countries in the world followed the Romanist–
Civilist system.  Between 1945–50, a number of these countries, particularly in Europe, 
established tribunaux d’exceptions to try Nazi collaborators.  This procedure was also 
used by Communist regimes to purge those who opposed them.  In the 1950s and 1960s, 
France also used similar tribunals to preserve its colonial system.  By 1966, when the 
ICCPR was adopted, the prohibition against tribunals specifically contemplated 
tribunaux d’exceptions.  More particularly, “exceptional tribunals” were used by several 
regimes as part of their repressive systems.  Thus, the French term has more significant 
legal consequences than its English counterpart. 
 208. See infra Part IV.B.  It should be noted that the Security Council adopted a 
number of resolutions in the aftermath of the Coalition forces’ invasion of Iraq.  See 
supra note 125.  Some of these resolutions are ambiguous and somewhat confusing with 
respect to the legal status of the CPA, the GC, and the interim government.  In fact, some 
of their provisions may appear to contradict the provisions of the Geneva Conventions 
regarding an occupying power’s obligations.  In any event, it is important to know that 
the Geneva Conventions control and that Security Council Resolutions do not amend 
those obligations.  Thus, nothing in these resolutions can be interpreted in a manner 
which is inconsistent with either conventional or customary international humanitarian 
law. 
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2. The specific naming of the Tribunal as a “special” judicial body 
violates the International Convention on Civil and Political 
Rights.209 


3. The assignment of English as the Tribunal’s controlling language 
is in violation of Iraqi law, which requires Arabic to be the official 
language of the state.210 


4. The appointment of sitting judges, investigative judges, and 
prosecutors by a temporary political authority, the GC, whose 
authority was derived from the occupying power, affects judicial 
independence and the impartiality of the Tribunal.211 


5. The Statute’s provision on appointing foreign judges may be in 
violation of Iraqi law.212 


6. The appointment of foreign experts and observers as monitors, and 
the conduct of criminal investigations by foreign experts not under 
the control of the investigative judges, is in violation of Iraqi 
law.213 


7. The Statute confuses the roles of investigative judges and 
prosecutors, which results in violations of Iraqi procedural law, 
possibly to the detriment of the defense’s rights.214 


8. The determination of compensation of the sitting judges, 
investigative judges, and prosecutors by a temporary political 
authority, the GC, appointed by an occupying power, affects 
judicial independence and the impartiality of the Tribunal, and 
thus constitutes a violation of international human rights law.215 


9. The exclusion of sitting judges, investigative judges, and 
prosecutors solely on grounds of membership in the Ba’ath party, 
infringes upon the principle of impartiality.216 


10. The failure to allow for challenges of judges and investigative 
judges on the basis of conflict of interest or partiality violates the 
principle of judicial impartiality established in international human 
rights law.217 


11. The definition of crimes in the Statute that are not contained in 
 


 209. See discussion infra Part IV.C.1. 
 210. See discussion infra Part IV.C.2. 
 211. See discussion infra Part IV.D.1.  Even though, de facto, the selection of sitting 
judges, investigative judges, and prosecutors may have been appropriate and the persons 
chosen satisfactory, nevertheless the issue here is the process and not the personalities 
involved. 
 212. See discussion infra Part IV.D.2. 
 213. See discussion infra Part IV.D.3. 
 214. See discussion infra Parts IV.E.4–5. 
 215. See discussion infra Part IV.D.5. 
 216. See discussion infra Part IV.D.6. 
 217. See discussion infra Part IV.E.9.  While the Statute does not provide for 
challenges of a judge’s ability to impartially adjudicate a given case, its silence on the 
question arguably permits a reference to preexisting Iraqi laws, which may allow for 
such challenges.  Nevertheless, this assumption would require judicial interpretation 
exceeding the traditional role of judges in an essentially positivistic legal system. 
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Iraqi law are in violation of the principles of legality218 recognized 
in Iraqi law and international human rights law. 


A repromulgated, amended law that conforms to the relevant Iraqi laws 
and general principles of criminal law and procedure recognized under Iraqi 
law, international humanitarian law, and human rights law can cure these 
problems. 


2. Language 
The Statute was promulgated in both the English and Arabic languages, 


but under the CPA Regulation 1 the English version controls219 even though 
Arabic is the only official language of Iraq.  The Arabic version is a poor 
translation of the English text, revealing that even the English text was not 
drafted by Iraqi jurists. 


The fact that the Statute was originally drafted in English and that the 
English version, rather than the Arabic version, controls in the event of any 
conflict or inconsistency between the two versions is problematic.  
Moreover, the Statute contains an inconsistency, as Article 34 of the Statute 
provides that “Arabic shall be the official language of the Tribunal.”  The 
controlling language of the Statute is English, while the proceedings and 
judgments are to be conducted in the Arabic language.220 


A language is reflective and expressive of a given culture.  Requiring 
Iraqi Arabic-speaking jurists to interpret and apply a Statute that was drafted 
in the language of a foreign legal system and culture is not only 
unworkable; it is fraught with ambiguities.  Also, like other aspects of the 
Statute discussed below, drafting the Statute in the English language and the 
choice of the English version as the governing version reinforces the view 
that the IST bears a “Made in USA” stamp, which undermines the 
legitimacy and credibility of the IST. 


It could be argued, however, that CPA Order Number 48 delegated to 
the GC the power to adopt the Statute.  Consequently, it may be said that the 
English language controls as to CPA Order Number 48, but not as to the 
 


 218. See discussion infra Part IV.F. 
 219. CPA Reg. No. 1, § 3(2).  According to CPA Regulation Number 1, the English 
version controls over the Arabic version in the event of any conflict or inconsistency.  It 
was the CPA’s practice to issue Decrees in the English language first, with Arabic 
versions issued subsequently.  In some cases the Arabic versions were issued more than 
143 days later, as was the case with CPA Order Number 10 regarding the Management 
of Detention and Prison Facilities.  The English version of this order was issued on June 
5, 2003.  See CPA Order No. 10, available at 
http://www.iraqcoalition.org/regulations/20030605_CPAORD10_Management_of_Dete
ntion_and_Prison_Facilities.pdf (last visited Mar. 13, 2005).  However, the Arabic 
version was not issued until October 29, 2003.  For further discussion of this issue, see 
Amnesty International, Iraq: Memorandum on Concerns Related to Legislation 
Introduced by the Coalition Provisional Authority, available at 
http://www.amnesty.nl/persberichten/NK-PB0357.shtml (Dec. 4, 2003).  To the best 
knowledge of this writer, it is common practice for independent states to require that 
laws be promulgated first in the official language or languages of those states.  Only 
states under colonial regimes enacted laws in the language of the colonial power. 
 220. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 34. 
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Statute which was promulgated by the GC on the basis of that Order’s 
delegation of authority.  Such an interpretation would be more in keeping 
with Article 34 of the Statute, which requires the proceedings to be in 
English.  Obviously, a repromulgation in Arabic of the Statute by an Iraqi 
governmental authority having such power would eliminate any such 
questions. 


D. Challenges to Judicial Independence and Impartiality 
The following are a number of issues pertaining to judicial 


independence and impartiality that contribute to undermining the credibility 
of the IST and that, unless corrected in the repromulgated, amended law 
proposed above, are likely to be raised by the defense at the trials.221 


1. Appointment of Iraqi Judges, Investigative Judges, and Prosecutors 
The now defunct GC, a political body whose authority derived from the 


CPA, established by an occupying power, had the power to appoint the 
sitting judges,222 the investigative judges,223 and the prosecutors under the 
Statute.224  The Statute gives the Judicial Council only a limited consultative 
role.225  In fact, these appointments have been made by the Prime Minister, 
presumably on the basis of a decision of the Council of Ministers in 
consultation with some of the members of the Judicial Council.  This 
procedure violates Articles 1 to 5 of the 1985 United Nations’ Principles of 
the Independence of the Judiciary, which disfavor having judicial 
appointments by political authority.226  Ironically, this selection process is 
similar to the Ba’athist approach, whose 1977 Law on the Organization of 
the Judiciary placed the Minister of Justice as the head of the Judicial 
Council instead of the President of the Court of Cassation.227  The Ba’ath 
 


 221. As stated above, nothing in what follows is intended to question the integrity of 
the judges, investigative judges, and prosecutors appointed to the IST by the GC. 
 222. THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 5(c). 
 223. Art. 7(b). 
 224. Art. 8(d). 
 225. Art. 5(c) (stating that “[j]udges are to be nominated and appointed by the 
Governing Council or the Successor Government, after consultation with the Judicial 
Council”). 
 226. See Basic Principles on the Independence of the Judiciary, Seventh United 
Nations Congress on the Prevention of Crime and the Treatment of Offenders, at 59, 7th 
Sess., U.N. Doc. A/CONF.121/22/Rev.1 (1985).  The Seventh United Nations Congress 
took place in Milan from August 26 to September 6, 1985.  For an Arab perspective on 
the independence of the judiciary, see FAROUK EL-KILANI, ISTIQLAL AL-QADA’A 
(INDEPENDENCE OF THE JUDICIARY] (1999). 
 227. In 1954, the Iraqi Parliament passed a law that established an independent 
Judicial Council (Majlis al-Qadha), presided over by the President of the Court of 
Cassation, the judicial system’s highest court.  However, in 1977, Law Number 101 
(Qanun Wezarat al-Adl) adopted by the Revolutionary Command Council established 
the Law Organizing the Ministry of Justice.  That law placed the judiciary, the 
prosecution, and the courts under the control of the executive branch, specifically the 
Ministry of Justice.  The 1979 Judicial Organization Law, infra note 228, reorganized the 
Judicial Council as the Justice Council (Majlis al-Adl) and elevated the Ministry of 
Justice to the position of its president, placing all of the courts under the Ministry of 
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regime obviously interfered with judicial independence by having a 
representative of the Executive branch chair the Council and direct it.  For 
the IST to follow the model of the Ba’ath regime, while at the same time 
prosecuting its leaders, is, to say the least, paradoxical.  Adding to these 
problems is the uncertainty as to who actually appointed the IST judicial 
officers.  Moreover, some of the judges who were appointed are Iraqi 
practicing lawyers, and this violates the Iraqi law on judicial appointments, 
which requires that judges be graduates of the Judicial Institute who qualify 
for certain levels of judicial appointment, namely, trial court, appellate 
court, and supreme court.  These issues, unless resolved in a repromulgated, 
amended law, followed by new formal appointments by the Judicial 
Council, will surely be raised by the defense at the trials as violating judicial 
independence. 


2. Appointment of Foreign Judges 
Pursuant to Article 4(d) of the Statute, the GC and its successor may 


appoint foreign judges to the IST provided that they fulfill certain criteria, 
which do not include familiarity with the Arabic language or the Iraqi legal 
system.  The appointment by a political authority of foreign judges who lack 
familiarity with the Arabic language and the Iraqi legal system is contrary to 
Iraqi law.228  It is also contrary to the law and practice of almost every legal 
system in the world.  Moreover, even if such appointments were legally 
valid, such foreign judges would have an adverse impact on the tribunal’s 
ability to effectively perform its functions.  Appointment of non-Arab 
judges should be excluded for reasons of qualifications, appropriateness, 
and practicality, as they are not likely to have knowledge of Iraqi laws and 
of the Arabic language, which is the language of the proceedings. 


A better solution previously advocated by this writer229 is to have 
highly qualified Arab judges who would be designated by the Iraqi Judicial 
Council for their expertise and experience.  Such appointments could also 
include highly competent Arab jurists who are not judges, but whose 
expertise, knowledge, and reputation would lend weight to the IST.  The use 
of Arab judges is a practice followed in the Arab Gulf states where, in light 
of the similarities in legal systems, states may use the services of judges 


 


Justice.  CPA Order Number 35 reinstated the Judicial Council, thereby abrogating 
provisions of the 1979 Judicial Organization Law, infra note 228.  CPA Order No. 35 
(Sept. 18, 2003), available at 
http://www.iraqcoalition.org/regulations/20030921_CPAORD35.pdf (last visited Apr. 5, 
2005).  Article 2(3) of CPA Order Number 35 reinstating the Judicial Council as the 
President of the Court of Cassation.  Id. at art. 2(3). 
  Mahkamat Al Tami’ize, the equivalent of the French Cour de Cassation, is 
frequently referred to as the Court of Cassation, although the term does not exist in 
English.  In French, “casser” means “to quash,” whose equivalent in English is to reverse 
a judgment by a lesser court. 
 228. See Law 160 of 1979, QANUN AL-TANZIM AL-QADA’I [IRAQI JUDICIAL 
ORGANIZATION LAW] art. 4(1) [hereinafter Judicial Organization Law]. 
 229. See supra note 61. 
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from other Arab states to fill in as necessary.230 
While the Statute does not address the issue of qualifications of foreign 


judges, the Judicial Council should apply the same professional and moral 
qualifications for appointments of Arab judges and jurists as it does for 
appointments to its higher court.  These qualifications should be made 
public, and a record of the selection process and reasons for the 
appointments should be made.  This is to ensure transparency and to 
reinforce public perception of the technical competence and integrity of the 
judges.  This would surely contribute to the legitimacy and credibility of the 
Tribunal in and outside of Iraq. 


3. Appointment of Foreign Judicial “Experts” and “Observers” 
Pursuant to Article 6(b) of the Statute, the President of the IST is 


required to appoint non-Iraqi nationals “to act in advisory capacities or as 
observers to the Trial Chambers and to the Appeals Chamber.”231  Articles 
7(n) and 8(j) provide for similar appointments with respect to investigative 
judges and prosecutors.  The Statute, however, does not clarify the 


 


 230. It should be noted that the Criminal Code promulgated by Law No. 111 of 1969, 
infra note 251, and the Criminal Procedure Law of 1971, supra note 194, are derived 
from the Egyptian and Syrian legal systems, which in turn derives from the French legal 
system. 
  For sources on Egyptian Criminal Law, see NAGIB HOSNI, SHARH QANUN 
AL-UQUBAT AL-QISM AL-Ā’M [EXPLANATION OF THE CRIMINAL LAW: GENERAL PART] 
(1962); AHMED AWAD BELAL, MABADE’ QANUN EL-UQUBAT EL-MASRI AL-QISM AL-Ā’M 
[PRINCIPLES OF EGYPTIAN CRIMINAL LAW: GENERAL PART] (2004); 1 AHMED AWAD 
BELAL, PRINCIPLES OF EGYPTIAN CRIMINAL LAW: GENERAL PART, CRIMINAL OFFENCES 
(2004); MAHMOUD MUSTAFA, SHARH QANUN EL-UQUBAT AL-QISM AL-Ā’M 
[EXPLANATION OF THE CRIMINAL LAW: GENERAL PART] (10th ed. 1983); NAGIB HOSNI, 
SHARH QANUN AL-UQUBAT AL-NAZARIA AL-Ā’M FIL GARIMA WAL-EKAB [EXPLANATION 
OF THE CRIMINAL LAW: GENERAL THEORY OF CRIME AND PUNISHMENT] (6th ed. 1989); 
AHMED FATHY SOROUR, AL-WASEET FI QANUN AL-UQUBAT AL-QISM AL-KHAAS [A 
MANUAL OF CRIMINAL LAW: SPECIAL PART] (3rd ed., n.d., circa 2000). 
  For sources on Egyptian Criminal Procedure, see AHMED FATHY SOROUR, 
AL-SHARI’A WAL EJRAAT AL-JENA’EIA [LEGITIMACY AND CRIMINAL PROCEDURE] (1977); 
NAGIB HOSNI, SHARH QANUN AL-EJRAAT AL-JENA’EIA [EXPLANATION OF THE CRIMINAL 
PROCEDURE LAW] (1982); AHMED FATHY SOROUR, AL-WASEET FI QANUN AL-EJRAAT 
AL-JENA’EIA [A MANUAL ON CRIMINAL PROCEDURE LAW] (7th ed. 2002). 
  For sources on Iraqi criminal law, see ALY HASSAN KHALAF & SULTAN 
ABDULKADER AL-SHAWI, AL-MABADE’ AL-Ā’M FI QANUN AL-UQUBAT [GENERAL 
PRINCIPLES OF CRIMINAL LAW] (n.d.); DARI KHALIL MAHMOUD, AL-WAJIZ FI SHARH 
QANUN AL-UQUBAT AL-QISM AL-Ā’M [SIMPLIFIED EXPLANATION OF THE CRIMINAL LAW: 
GENERAL PART] (2002). 
  For sources on Iraqi criminal procedure, see 1 SAMI EL-NASRAWI, DERASAT FI 
QANUN AL-EJRAAT AL-JENA’EIA [STUDIES ON CRIMINAL PROCEDURE: INVESTIGATIONS, 
INTERROGATIONS, AND INDICTMENT] (1978); ABDEL AMIR EL-EKILY & SELIM IBRAHIM 
HARBA, AL-EJRAAT AL-JENA’EIA [CRIMINAL PROCEDURE] (1988). 
  Differences exist, however, between the Iraqi Ba’ath and contemporary 
Egyptian criminal justice systems.  For example, the Iraqi criminal legal system 
separates the powers of investigative judges and prosecutors, whereas the Egyptian 
system combines these powers in public prosecutors who work under the control of the 
Prosecutor General.  See discussion supra Part IV.A. 
 231. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 6(b). 
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procedures relating to, or the nature of, this advisory or observatory role to 
be assumed by such foreign nationals.  This in turn raises various concerns, 
including how the secrecy of judicial deliberations required by Iraqi law 
may be maintained when non-Iraqi experts are required to observe the trials. 


Requiring the IST judges, investigative judges, and prosecutors to be 
observed or monitored by foreign experts as per Articles 6(b), 7(a), and 8(j) 
of the Statute,232 is unprecedented except in prior colonial regimes.  This 
cannot be well-received by members of the Iraqi legal profession and is 
probably the most offensive provision in the Statute.  Moreover, the 
presence of foreign observers casts doubt on the independence of the sitting 
Iraqi judges, investigative judges, and prosecutors. 


It should be noted that Article 6(b) of the Statute was not necessary to 
achieve the purported goal of having the technical support of nonnational 
judges.  Article 166 of the 1971 Criminal Procedure Law already provides 
for the appointment of experts.233 


The repromulgated, amended Statute should enable the Tribunal to 
employ foreign experts to serve as part of a pool, under the direction of its 
president.  Such experts may provide nonbinding advice on questions of law 
to the president or to the various trial chambers of the Tribunal, at the 
president’s direction.  Their role should not affect the independence of the 
judges or their impartiality.  Moreover, there can be no provision in the 
repromulgated, amended law for foreign judges or experts to monitor the 
work of the Tribunal or to sit in on the deliberations of the judges. 


4. Qualifications of Judges, Investigative Judges, and Prosecutors 
The IST does not establish professional qualifications for the 


appointment of its judges,234 but does so for investigative judges235 and 
prosecutors,236 as is required by Iraqi laws on the subject.237  The 
appointment of judges by a political body without fully going through the 
formal process of selection by the Judicial Council, is troublesome.238  
Moreover, if special qualifications are required, they should be set out by 
the Judicial Council,239 which is to administer the appointing process with 
transparency.  So far, the selections have been made by the GC and the 
 


 232. Id. at arts. 6(b), 7(a), and 8(j). 
 233. Art. 166 of the Criminal Procedure Law provides that “the court may appoint 
one or more experts in relation to matters which require an opinion, and determine his 
[sic] compensation without excess, which shall be borne by the Treasury.”  Criminal 
Procedure Law, supra note 194. 
 234. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 5(a). 
 235. Id. at art. 7(d). 
 236. Id. at art. 8. 
 237. Law No. 159 of 1979, QANUN AL-EDDE’Ā AL-Ā’M [LAW OF PROSECUTORS] art. 
41 [hereinafter Law of Prosecutors] (indicating the role of Public Prosecutors); Judicial 
Organization Law, supra note 228, at art. 36. 
 238. See supra Part IV.D.1. 
 239. Judicial Organization Law, supra note 228. 
 239. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 5(c) (“Judges are to be 
nominated and appointed by the Governing Council”). 
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interim government, subject to political vetting, and only in consultation 
with the Judicial Council.  Moreover, the appointment of practicing lawyers 
as judges violates the Iraqi law on the judiciary.  This process raises issues 
of legitimacy and judicial impartiality.  These issues are reminiscent of 
Ba’ath regime practices, when the Minister of Justice controlled the 
appointments of members of the Judiciary. 


5. Compensation of Judges and Investigating Judges 
Pursuant to Articles 5(e) and 7(l) of the Statute, the GC, which is a 


temporary political authority, sets the compensation of sitting judges and 
investigating judges, “in light of the increased risks associated with the 
position.”240  While the general criterion is justified, it needs to be fully 
articulated to avoid the taint of preferential ad hominem determinations, 
which violate the principles of a judiciary’s independence.241  Compensation 
should be legislatively established as it is in most of the world’s legal 
systems, and variances in compensation could be established by the Judicial 
Council, but pursuant to a law that provides criteria and transparency. 


6. Ba’ath Party Membership Disqualification 
Article 33 of the Statute provides that “[n]o officer, prosecutor, 


investigative judge, judge or other personnel of the Tribunal shall have been 
a member of the Ba’ath Party.”242  This blanket exclusion applies to all 
members of the Iraqi judiciary who were in office as of March 2003 when 
the United States occupied Iraq, but does not apply to other members of the 
judiciary.243  This provision also does not distinguish between judges who 
were active members in the party and those who may have simply joined the 
party to maintain their source of livelihood.  The problem here is that such 
blanket exclusions of Ba’ath party members, many of whom are likely to 
have suffered at the hands of the Ba’ath regime,244 may be cause for concern 
with respect to the impartiality of sitting judges and investigative judges.245  
This concern is heightened by the fact that the Statute does not provide for 
 


 240. Id. at arts. 5(c), 7(l). 
 241. See Basic Principles on the Independence of the Judiciary, supra note 226. 
 242. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 33. 
 243. The assumption is based on the fact that judicial appointments under the Ba’ath 
regime favored Ba’ath party members.  However, many Ba’ath party members were only 
registered as a matter of expediency and did not play an active role in the party, while 
others were appointed because relatives held positions in the party and used that 
influence to obtain positions through their family members.  Some members of the 
Judicial Council were registered Ba’ath party members. 
 244. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL arts. 5(f)(1)(i), 7(m)(1)(i) and 
8(f)(1)(i), which, in setting out bases for automatic disqualification of judges, 
investigative tribunal judges and prosecutors that include criminal records, recognize an 
exception if the relevant individual’s criminal record is “a political or false charge made 
by the Ba’ath Party regime.” 
 245. It should be noted that the GC and CPA have appointed cabinet officers and 
judges who were Ba’ath party members.  This includes cabinet officers presently serving 
in the interim government as of June 30, 2004, and members of the Judicial Council who 
had a role in vetting the judges of the IST. 
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grounds to challenge judicial personnel on the basis of lack of impartiality 
as discussed below. 


7. Impartiality 
The issue of judges’ impartiality is unrelated to membership in the 


Ba’ath party.  A judge who was victimized by the Ba’ath regime is as much 
subject to partiality as is a judge who was a member of that party.246  The 
Statute fails to articulate a standard of impartiality and fails to address the 
issue of challenges to the judges for lack of impartiality or conflict of 
interest. The reason for these omissions confirms these concerns.  The 
drafters, in this writer’s opinion, wanted the process of appointing the 
judges, namely by the GC, to be a political one.247  This should be remedied 
in the repromulgated, amended law by developing procedures for challenges 
and by establishing standards for recusal of judges and investigative judges. 


8. Removal of the Tribunal’s President 
Article 5(f)(3) of the Statute gives the GC the authority to remove the 


president of the IST.  This is a gross breach of the independence of the 
judges, who must be shielded against political removal of their president.  
Removal and discipline under Iraqi law are the prerogatives of the Judicial 
Council.248  This issue is probably moot now that the GC is no longer in 
existence, unless this authority is exercised by the government of Iraq.  This 
provision should be deleted from the repromulgated, amended law, leaving 
removal of any judge for cause to the prerogative of the Judicial Council.249 


V. Substantive Issues of Legality: Crimes and Penalties 


A. Introduction 
Articles 11 to 14 refer to subject matter jurisdiction for crimes 


committed by Iraqi nationals or residents of Iraq.  Given the general 
principle recognized under all national criminal legal systems relating to 
personal jurisdiction that a national criminal court has personal jurisdiction 
over all individuals committing a crime within the territory of the state 
 


 246. Judge Dara Nureddin, former member of the GC, was nominated to sit on the 
appellate division of the IST, but recused himself because he had previously been 
imprisoned by the Saddam regime.  Judge Dara, whom this writer has the privilege of 
knowing, is held in high esteem in Iraq.  He is the only judge in Iraq to have declared as 
legally invalid a decree issued by Saddam, for which he was imprisoned.  After two 
years in jail, he was released by a quirk of fate.  Saddam decided in March 2003, shortly 
before the invasion, to free an estimated 20,000 (some put that number at 80,000) 
common prisoners in Iraq.  Many of these have become sources of Iraq’s insecurity 
during the occupation, as Saddam had hoped.  Judge Dara, whose sentence for his 
courageous action was likened to that of a common criminal, was thus released.  Judge 
Dara’s story is one example of how ironies make history. 
 247. See discussion supra Part IV.D.1. 
 248. Judicial Organization Law, supra note 228, at arts. 58–59; The Law 101 of 
1977, Regarding the Ministry of Justice, art. 4(2)(a). 
 249. Judicial Organization Law, supra note 228, at arts. 58–59. 
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irrespective of their nationality or residence status, it is not clear why the 
IST’s jurisdiction under Article 1 does not extend to all individuals who 
may be accused of the crimes set out in Articles 11 to 14 of the Statute who 
are not Iraqi nationals or residents of Iraq as referred to in Article 10. 


The Statute also limits the temporal jurisdiction of the IST to crimes 
committed between July 17, 1968 and May 1, 2003, but does not provide a 
limitation related to where the crimes were committed.250  Accordingly, 
there does not appear to be any need to expressly refer to the crimes 
committed by Iraqi nationals and residents related to the Iraq–Iran war and 
the invasion and occupation of Kuwait as falling within the IST’s 
jurisdiction in Article 1(b) of the Statute, since such crimes are already 
included in the IST’s jurisdiction.  In this regard, it should be noted that 
Iraqi legislation contemplates jurisdiction over crimes committed outside 
Iraq: Pursuant to Article 7 of the 1969 Criminal Code, for example, Iraqi 
territorial jurisdiction extends to “foreign territories occupied by the Iraqi 
army in relation to crimes which affect the army’s safety or interests,”251 
and pursuant to Article 53(b) of the 1971 Criminal Procedure Law, “if a 
crime is committed outside Iraq, the investigation thereof will be performed 
by one of the investigative judges [selected] by the Minister of Justice.”252 


The maxims nulla poene sine lege and nullum crimen sine lege have 
long been regarded as cornerstone principles of criminal law.253  They have 
become known in almost all of the world’s legal systems as the principles of 
legality.  They are also embodied in Article 15 of the International 
Convention on Civil and Political Rights,254 Article 7 of the European 
Convention on Human Rights,255 and Article 9 of the American Convention 
on Human Rights.256  Many constitutions include them as well.257  In the 
U.S. Constitution they are specifically mentioned as the prohibitions against 
“ex post facto” laws and against “Bills of Attainder,”258 and its Fifth and 
Fourteenth Amendments have been interpreted as prohibiting statutes that 
are vague and ambiguous.259  The Iraqi legal system, which is a positivist 
one, is more categorical about the principles of legality.  The IST Statute 


 


 250. See J. Peter Pham, Bringing Saddam Hussein to Justice, 3 IN THE NAT’L 
INTEREST 5 (July 7, 2004), at 
http://www.inthenationalinterest.com/Articles/Vol3Issue27/Vol3Issue27PhamPFV.html. 
 251. Law No. 111 of 1969, QANUN AL-UQUBAT [CRIMINAL CODE] art. 7 [hereinafter 
Criminal Code]. 
 252. Criminal Procedure Law, supra note 194, at para. 53(b). 
 253. See M. CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY IN INTERNATIONAL 
CRIMINAL LAW 150–58 (2d ed. 1999). 
 254. See ICCPR, supra note 197, at art. 15. 
 255. See European Convention on Human Rights, supra note 199, at art. 7. 
 256. See American Convention on Human Rights, supra note 200, at art. 9. 
 257. See, e.g., EGYPT CONST. art. 66; FR. CONST. arts. 7–8; ITALY CONST. arts. 25, 26.  
See generally CONSTITUTIONS OF THE COUNTRIES OF THE WORLD (Albert P. Blaustein & 
Gisbert H. Flanz eds., 1993) (compiling the constitutions of many countries). 
 258. U.S. CONST. art. I, § 9, cl. 3. 
 259. Id. at amends. V, XIV; see also Papachristou v. City of Jacksonville, 405 U.S. 
156 (1972) (declaring a Florida vagrancy ordinance void for vagueness). 
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violates these principles by borrowing the definition of the crimes of 
genocide, crimes against humanity, and war crimes from the ICC statute 
Articles 6, 7, and 8,260 which are not contained in the 1969 Iraqi Criminal 
Code.261  These issues and the issue of penalties are discussed below. 


B. Defining the Three Core Crimes 
Articles 11, 12, and 13 of the Statute extend the jurisdiction of the IST 


to three international core crimes, namely, genocide, crimes against 
humanity, and war crimes.  Article 14 applies to other crimes under Iraqi 
law.262  The Statute defines the three core crimes identically to the 
definitions contained in the statute of the International Criminal Court,263 
though without establishing a foundation for their application under Iraqi 
law.  This approach on its face violates the principles of legality,264 since 
these crimes are not covered in the 1969 Criminal Code,265 nor were they 
separately promulgated in another national legislation published in the 
Official Gazette of Iraq.266  This problem can be addressed in the 
 


 260. See Rome Statute, supra note 152, at arts. 6–8. 
 261. Criminal Code, supra note 251. 
 262. See infra Part IV.E.3. 
 263. See Rome Statute, supra note 152, at arts. 6–8.  The reason for this formula is 
that in modeling the IST to one of the three proposals I made by to the Future of Iraq 
Working Group on Transitional Justice, one of the models was for a Security 
Council-established Tribunal.  See supra Part II.  Under the model for a Security 
Council-established tribunal, I used the ICC Statute for the definitions of the crimes.  As 
Chairman of the Diplomatic Conference’s Drafting Committee, it was also natural that I 
would make such a choice.  Salem Chalabi, who had the principal role in drafting the 
IST Statute, followed that approach without regard to the fact that what is appropriate for 
a Security Council-established tribunal is not appropriate for an Iraqi national tribunal.  
See supra note 75.  It should be noted that the United States, even though it opposes the 
ICC, does not disagree with the contents of ICC Articles 6, 7, and 8, nor does it disagree 
with the “Elements of Crimes” developed by the ICC’s Preparatory Commission and 
later adopted by its Assembly of States Parties.  Military Penal Law, infra note 272, at 
art. 123.  In fact, the U.S. delegation at the Rome conference and during the Preparatory 
Commission’s work was instrumental in the shaping of these provisions.  The United 
States’ opposition to the ICC refers to its jurisdiction over nonnationals of states parties.  
William A. Schabass, United States Hostility to the International Criminal Court: It’s All 
About the Security Council, 15 EUR. J. INT’L L. 701, 709–14 (2004). 
 264. The principles of legality, which prohibit crime or penalty without a specific 
legal textual description that is clear (not vague or ambiguous), and the retroactive 
application of criminal laws and penalties, are recognized in the 1969 Criminal Code, 
supra note 251, and in general principles of the criminal laws of more than 120 of the 
world’s criminal justice systems, international criminal law, and international 
humanitarian law.  See ICCPR, supra note 197, at art. 15; European Convention on 
Human Rights, supra note 199, at art. 7; Rome Statute, supra note 152, at arts. 22 
(nullum crimen sine lege), 23 (nulla poena sine lege); BASSIOUNI, supra note 253, at 
150–58; BASSIOUNI, supra note 40, at 198–204. 
 265. See generally Criminal Code, supra note 251. 
 266. The ICTY faced the problem of potentially violating principles of legality; 
however, since the Yugoslav federal criminal code included the crime of genocide, 
crimes against humanity, and war crimes and corresponding penalties, the ICTY was 
able to rely upon them.  See M. CHERIF BASSIOUNI & PETER MANIKAS, THE LAW OF THE 
INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 689–705 (1996); 
VIRGINIA MORRIS & MICHAEL P. SCHARF, AN INSIDER’S GUIDE TO THE INTERNATIONAL 
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repromulgated, amended law as follows: 


1. Genocide and War Crimes 
The violation of the principles of legality in the Statute with respect to 


the crime of genocide and war crimes can be resolved by interpreting the 
principles of legality in a manner that distinguishes between the formal 
aspect of these “principles” (promulgation in national Iraqi legislation and 
publication in the Official Gazette) and the substantive aspects of the 
principles of legality, which require ensuring that public notice of such 
crimes has been provided prior to the commission of the criminalized acts.  
Such an interpretation would be based on the proposition that the crimes of 
genocide and war crimes are contained in the conventions that have been 
ratified by Iraq,267 even though they have not been the subject of national 
Iraqi legislation published in the Official Gazette of Iraq.  Accordingly, the 
formal aspects of the principles of legality may be set aside in favor of its 
substantive aspects.  Moreover, these crimes have been publicly known in 
Iraq, and the prospective defendants and others in the upper echelons of the 
regime leadership can be assumed to have had knowledge of these crimes.268 


The repromulgated, amended law should specifically include a 
reference to Iraq’s ratification of the Genocide Convention269 and the four 
Geneva Conventions of 1949,270 which apply to these crimes.  Moreover, 
the explanatory memorandum should cross-reference the definitions of these 
crimes to their specific contents in the 1969 Criminal Code271 and in the 
1940 Iraqi Military Penal Law.272  In this way, the crimes in question could 
be relied upon in prosecutions, even though they do not satisfy the formal 
aspects of the principles of legality, namely, the inclusion of these crimes in 
a national law and its publication in the Official Gazette.273 


 


CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA: A DOCUMENTARY HISTORY AND 
ANALYSIS 274–76 (1995). 
 267. See Geneva I–IV, supra note 145.  Iraq acceded to all the Geneva Conventions 
on February 14, 1956.  See Convention on the Prevention and Punishment of the Crime 
of Genocide, Dec. 9, 1948, 102 Stat. 3045, 78 U.N.T.S. 277.  Iraq acceded to the 
Genocide Convention on January 20, 1959.  For details of state parties to the 
Convention, see Ratifications and Reservations, Convention on the Prevention and 
Punishment of the Crime of Genocide, Dec. 9, 1948, available at 
http://www.ohchr.org/english/countries/ratification/1.htm. (last updated Nov. 24, 2004). 
 268. In substance, the Nuremburg judgment established that defendants are assumed 
to have knowledge of crimes against humanity, regardless of whether those crimes have 
been promulgated as positive law.  See BASSIOUNI, supra note 253, at 525–31. 
 269. See Ratifications and Reservations, supra note 267. 
 270. See Geneva I–IV, supra note 145. 
 271. Criminal Code, supra note 251. 
 272. QANUN AL-UQUBAT AL-ASKARIA [MILITARY PENAL LAW], Law No. 13 of 1940 
[hereinafter Military Penal Law]. 
 273. Legal doctrine and practice in Iraq deems that a treaty, even if ratified, must be 
subject to the adoption of national implementing legislation before it can be considered 
applicable domestically.  Additionally, under Iraqi law, all laws must be published in the 
Official Gazette. 
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Another argument is that such international crimes, being jus cogens,274 
penetrate national law and cannot be derogated from because they are 
peremptory norms of international law. 


These arguments should be described in the explanatory memorandum, 
distinguishing between the substantive and formal aspects of the principles 
of legality and demonstrating the basis of direct applicability under 
international law.275  This memorandum would clarify that although the 
formal aspects of the principles of legality may not have been met, the 
substantive aspects have been satisfied, and, accordingly, the Tribunal’s 
jurisdiction over the crime of genocide and war crimes does not violate the 
principles of legality.276 


2. Crimes Against Humanity 
Remedying the violation of the principles of legality with respect to 


crimes against humanity is more problematic than with respect to genocide 
and war crimes.  Unlike the former, this category of international crimes has 
not been included in a specialized international convention.277  Thus, Iraq is 
not bound by a treaty as it is with respect to genocide and war crimes.  
However, crimes against humanity have been defined in different ways by 
various international instruments278 and are jus cogens.279  Most of the 
contents of crimes against humanity are, however, included in the 1969 
Criminal Code.280  The explanatory memorandum of the repromulgated, 
amended law should articulate the reasons for the permeation of jus cogens 


 


 274. See BASSIOUNI, supra note 40, at 167. 
 275. It should be noted that Iraq is not only a state that adheres to a rigid positivistic 
approach, but it is also a dualist state, where treaties must be incorporated in national 
legislation and published in the Official Gazette before their applicability.  This is also 
the position of all other Arab states.  Moreover, Iraqi jurists have been isolated from 
international law developments for some forty years.  Consequently, it is difficult for that 
country to accept changes that took a long time to seep into the thinking of other 
countries’ jurists. 
 276. Detailing this argument in an explanatory memorandum would also provide the 
additional benefit of ensuring that IST judges do not reach opposing conclusions on the 
issue. 
 277. See M. Cherif Bassiouni, “Crimes Against Humanity”: The Need for a 
Specialized Convention, 31 COLUM. J. TRANSNAT’L L. 457–94 (1994). 
 278. For various definitions of “crimes against humanity, see IMT Agreement, supra 
note 97; Charter of the International Military Tribunal, at art. 6(c), 59 Stat. 1544, 1546, 
82 U.N.T.S 279, 284; IMTFE Charter, supra note 98, at art. 5(c); International Criminal 
Tribunal for Yugoslavia, S.C. Res. 808, U.N. SCOR, 48th Sess., 3175th mtg., art. 5, 
U.N. Doc. S/RES/808 (1993) [hereinafter ICTY Statute]; International Tribunal for 
Rwanda, S.C Res. 955, U.N. SCOR, 49th Sess., 3453d mtg., art. 3, U.N. Doc. 
S/RES/955 (1994) [hereinafter ICTR Statute]; Rome Statute, supra note 152, at art. 7.  
For a discussion of these and other formulations see BASSIOUNI, supra note 253. 
 279. See Criminal Code, supra note 251 
 280. For example, Article 325 of the Criminal Code, supra note 251, prohibits 
slavery. 
 280. See, e.g., Criminal Code, supra note 251, at arts. 325, 333, 421 (prohibiting 
slavery, torture, and illegal detention and torture respectively).  However, Iraq has not 
signed the CAT, supra note 146. 
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principles and customary international law into Iraqi domestic law.281  
Given that this theory has never been argued before in any Arab court, it 
would be highly advisable to prepare an appropriate authoritative legal 
interpretation with respect to this issue prior to the commencement of any 
trials before the Tribunal. 


An alternative approach to avoiding a violation of the principles of 
legality is to divide the above three crimes of genocide, crimes against 
humanity, and war crimes into several lesser crimes that are usually found 
in most domestic criminal codes, including the 1969 Criminal Code and the 
1940 Military Penal Law.  For example, the 1969 Criminal Code 
criminalizes the following crimes: (1) unlawful detention;282 (2) use of 
person as object of mockery;283 (3) cruelty;284 (4) torture;285 (5) intentional 
damage of public property;286 (6) burning of petroleum wells;287 (7) 
intentional spreading of dangerous diseases;288 (8) persecution based on 
religious affiliation;289 (9) rape;290 (10) killing two people or more;291 (11) 
causing the disappearance of bodies;292 (12) embezzlement;293 and (13) 
destroying real estate.294  The 1940 Military Penal Law references, inter alia, 
the following war crimes:295 (1) ordering an inferior to commit a crime;296 
(2) the destruction of property;297 (3) the destruction of property through the 
use of force;298 (4) the unlawful taking of the property of the prisoners, 
wounded, and deceased;299 and (5) overlooking criminal acts.300  
Accordingly, it would be appropriate to refer to these crimes, which are 
defined in Iraqi law, and to rely on them as elements of the three 
international crimes mentioned above.301 


 


 281. For a detailed discussion on crimes against humanity and other jus cogens 
crimes, see generally BASSIOUNI, supra note 253, at 210–17; BASSIOUNI, supra note 40, 
at 684–704. 
 282. Criminal Code, supra note 251, at art. 322. 
 283. Id. at art. 325. 
 284. Id. at art. 332. 
 285. Id. at arts. 333, 421. 
 286. Id. at art. 340. 
 287. Id. at art. 342(b). 
 288. Id. at art. 368. 
 289. Id. at art. 372(a). 
 290. Id. at art. 393. 
 291. Id. at art. 405(e). 
 292. Id. at art. 420. 
 293. Id. at art. 444. 
 294. Id. at arts. 447–78. 
 295. The procedures relating to the trial of military personnel under Iraqi law are 
governed by QANUN USUL AL-MUHAKAMAT EL-ASKARIA [MILITARY TRIALS PROCEDURAL 
LAW], Law Number 13 of 1940. 
 296. Military Penal Law, supra note 272, at art. 98. 
 297. Id. at art. 113. 
 298. Id. at art. 114. 
 299. Id. at art. 115. 
 300. Id. at art. 123. 
 301. See U.N. Doc. PCNICC/2000/1/Add.2 (ICC-ASP/1/3) (describing the elements 
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3. Other Crimes 
Article 14 of the Statute states: 
The Tribunal shall have the power to prosecute persons who have committed 
crimes under Iraqi law: 


a) For those outside the judiciary, the attempt to manipulate the 
judiciary or involvement in the functions of the judiciary, in 
violation, inter alia, of the Iraqi interim constitution of 1970, as 
amended;302 


b) The wastage of national resources and the squandering of public 
assets and funds, pursuant to, inter alia, Art. 2(g) of the Law No. 7 
of 1958, as amended; and 


c) The abuse of position or the pursuit of policies that may lead to the 
threat of war or the use of armed forces of Iraq against an Arab 
country, in accordance with Art. 1 of Law No. 7 of 1958, as 
amended.303 


None of the above are, however, contained in the 1969 Criminal Code. 


4. Establishing Penalties 
As stated above, the principles of legality require that penalties be 


established by law.  Article 24(c) of the Statute provides that “[t]he penalty 
for any crimes under Articles 11 to 13 which do not have a counterpart 
under Iraqi law shall be determined by the Trial Chambers taking into 
account such factors as the gravity of the crime, the individual 
circumstances of the convicted person and the relevant international 
precedents.”  It is contrary to these principles and to the 1969 Criminal 
Code to have penalties established by judges, even though in advance of the 
Tribunal’s operations.  This formula was taken by the IST drafters from 
ICTY,304 where the Security Council delegated the legislative tasks to the 
judges, but the exceptional nature of the ICTY, as established by the 
Security Council, cannot serve as a precedent to an occupying power’s 
limitations under international humanitarian law.305 


The delegation of legislative power by the IST to the judges to 
determine penalties for crimes under Articles 11 through 13 of the Statute 
expressly conflicts with the principle that there can be no penalty without an 
expressed provision in the law.306  Article 14 refers to existing crimes under 
Iraqi criminal law, and penalties for these crimes are already provided for in 
 


of crimes in the International Criminal Court). 
 302. It should be noted that the 1970 Constitution contains no such crime; thus, this is 
entirely ultra vires and therefore in violation of the principles of legality in Iraq and, for 
that matter, in any legal system in the world. 
 303. THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 5(e). 
 304. For further details on penalties and the ICTY, see BASSIOUNI & MANIKAS, supra 
note 266, at 689–710. 
 305. See THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 14; see also discussion  
supra Part V.B. 
 306. See Criminal Code, supra note 251.  This also means that judges can impose the 
death penalty with legislative authority.  For a discussion of the status of the death 
penalty, see generally WILLIAM A. SCHABAS, THE ABOLITION OF THE DEATH PENALTY IN 
INTERNATIONAL LAW (2002). 
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Iraqi law.307 With respect to penalties for crimes contained in Articles 11 to 
13, they could be established by analogy to penalties contained in the 1969 
Criminal Code, though it violates the traditionally rigid positivistic approach 
of Iraqi criminal law, which requires penalties to be specifically established 
by law. 


C. Immunity and Statutes of Limitations 
The Statute’s two related issues of removal of immunities provided to 


the head of state and the members of the Revolutionary Command Council, 
and the removal of statutes of limitations need to be addressed in the 
repromulgated, amended law.  More importantly, the explanatory 
memorandum to the repromulgated, amended law should explain the 
reasons for the validity of removing these immunities308 and for the 
nonapplicability of statutes of limitations.309 


Given that Saddam Hussein will be on trial, the issue of head-of-state 
immunity will be raised.  Article 40 of the 1970 Iraqi Provisional 
Constitution,310 which is referenced in Article 14(a) of the Statute, affords 
the head of the Iraqi state immunity, although this is contrary to 
international law.311  Immunity issues will also arise with respect to 
members of the Revolutionary Command Council, who also granted 
themselves immunity under the 1970 Constitution.312 


Article 15(c) of the Statute expressly denies immunity with respect to 
any of the crimes stipulated in Articles 11 to 14.  This is consistent with 
international law, which does not recognize the defense of immunity in 
relation to international crimes such as genocide, war crimes, and crimes 
against humanity.313  Such immunity, under international law, can at best 
 


 307. See discussion supra notes 282–301 and accompanying text. 
 308. In addition to immunity, the principle of “no responsibility due to ignorance of 
the legal principle” is also likely to be raised as a defense.  This principle was one of the 
main defenses raised by the defendants in the post-Nuremburg regional trials and was 
quickly debunked by the prosecution’s argument that the mere attempt of the officials to 
pass legislation affording themselves immunity from international law is a clear 
demonstration of their knowledge as to the criminal nature of their actions under 
international law.  See BASSIOUNI, supra note 253, at 505. 
 309. See id. at 224. 
 310. See 1970 Constitution, supra note 136, at art. 40. 
 311. See Case Concerning the Arrest Warrant of 11 April 2000 (Congo v. Belg.), 
2002 I.C.J. 121 (Feb. 14), available at http://www.icj-
cij.org/icjwww/idocket/iCOBE/iCOBEframe.htm (last visited Apr. 5, 2005) (declining to 
extend jurisdictional immunity to the Minister for Foreign Affairs of the Congo) 
[hereinafter Congo v. Belgium].  For a discussion of heads of state immunity, see 
BASSIOUNI, supra note 40, at 71.  See also Rome Statute, supra note 152, at art. 27 
(removing both substantive and temporal immunity for crimes within the ICC’s 
jurisdiction). 
 312. See 1970 Constitution, supra note 136, at art. 40 (“The President of the 
Revolutionary Command Council, the Vice President, and the members enjoy full 
immunity.”). 
 313. See IMT Agreement, supra note 97, at art. 7; ICTY Statute, supra note 278, at 
art. 7(2); ICTR Statute, supra note 278, at art. 6(2); Congo v. Belgium, supra note 311.; 
Prosecutor v. Taylor, No. SCSL-03-01-I-059 (Special Ct. Sierra Leone May 31, 2004) 
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only be temporal and not substantive.314 
The repromulgated, amended law should remove any reference to the 


1970 Provisional Constitution,315 so as to preclude Saddam Hussein and 
members of the Revolutionary Command Council from resorting to 
immunity arguments on the basis of the head-of-state immunity provided in 
this constitution. 


Article 17(d) of the Statute provides that “[t]he crimes stipulated in 
Articles 11 to 14 shall not be subject to any statute of limitations,” but the 
crimes under Article 14 are subject to statutes of limitations under Iraqi law.  
The proposed law should specifically eliminate statutes of limitations from 
applying to civil cases in relation to crimes committed by the Ba’ath regime 
as these would unjustly deprive numerous victims of access to reparations 
or damages for harm they may have suffered under it.316 


In civil legal systems, civil cases for damages arising out of a particular 
crime are, to a large extent, determined by the criminal trial, because the 
latter establishes the facts upon which damages are awarded in criminal 
cases.317  This is why in criminal cases, the rights of the victims are to be 
protected at the trial level by the prosecutor or by private counsels 
representing the victims and known as partie civile.318 


Reference should be made in the proposed statute and in the proposed 
explanatory memorandum that jus cogens principles of international law 
prohibit statutes of limitations for certain international crimes,319 but this 


 


(denying immunity to Charles Taylor, former President of the Republic of Liberia), 
available at http://www.sc-sl.org/taylor-decisions.html (last visited Apr. 5, 2005).  
Kathleen Day & Pascale Bonnefoy, Pinochet Loses Immunity in Chile; Ruling May Lead 
to Human Rights Trials, WASH. POST, Aug. 27, 2004, at A14; Larry Rother, Court 
Upholds Pinochet Indictment, N.Y. TIMES, Jan. 5, 2005, at A6. 
 314. Id. 
 315. See 1970 Constitution, supra note 136. 
 316. See generally Declaration of Basic Principles of Justice for Victims of Crime 
and Abuse of Power, G.A. Res. 40/34, U.N. GAOR, Supp. No. 53, Annex, at 214, U.N. 
Doc. A/40/53 (1985) (stating that victims of abuse of power should be “entitled to access 
to the mechanisms of justice and to prompt redress, as provided for by national 
legislation, for the harm that they have suffered”). 
 317. See International Protection of Victims, in 7 NOUVELLES ETUDES PÉNALES 49 
(M. Cherif Bassiouni ed., 1988). 
 318. In all Romanist–Civilist legal systems, the victim of a crime is entitled to be 
represented at the criminal trial in order to make sure that the record is made as to the 
victim’s basis for a civil claim.  The latter must follow the criminal case, and the findings 
of facts in the criminal case are conclusive in the civil case.  In other words, the criminal 
case controls the civil case as to the findings of fact.  The criminal case’s judges will 
then determine whether these facts are sufficient for a civil claim.  Facts established in a 
criminal case will also determine the outcome of the damages.  An acquittal, therefore, 
may nonetheless result in civil recovery.  The common law is different, as the criminal 
and civil cases arising out of the same facts are independent of one another.  See id. 
 319. See The UN Convention on the Non-Applicability of Statutory Limitations to 
War Crimes and Crimes Against Humanity, G.A. Res. 2391, U.N. GAOR, 23rd Sess., 
Supp. No. 18, at 40, U.N. Doc. A/7218 (1969).  Moreover, the Genocide Convention, 
supra note 267, and the 1949 Geneva Conventions, supra note 145, both of which were 
acceded to by Iraq, remove statutes of limitations for these crimes.  See also Christine 
Van Den Wyngaert, War Crimes, Genocide and Crimes Against Humanity—Are States 
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would not apply to crimes listed in Article 14, which are domestic crimes. 


VI. Issues Pertaining to Procedure and Evidence 


A. Introduction 
It is clear from reading the Statute that its drafters were not familiar 


with the 1971 Criminal Procedure Law320 and the inquisitorial system upon 
which it is based.  This is evident in the confusion created by the provisions 
of the Statute in connection with the roles of the investigative judge and the 
prosecutor and the application of certain due process rights at different 
stages of the proceedings. 


In an inquisitorial system, an investigative judge independnetly 
investigates the facts, including by examining suspects, victims, and 
witnesses, collects all evidence prior to trial, and makes findings of fact.  
The findings made by the investigative judge are conclusive and are only 
reopened at the trial at the trial judge’s discretion.  This is quite different 
from the Anglo–Saxon adversary–accusatorial system, where, in addition to 
issuing indictments and presenting cases before the courts, the role of the 
prosecutor includes many of the functions performed by an investigative 
judge under an inquisitorial system.  The indictment procedure does not 
exist in Iraqi law.  The investigative judge, upon being satisfied by the 
evidence that a crime has been committed, “refers” (ihala) a case to trial. 


B. Investigative Judges 
As stated above, the Iraqi legal system is not an adversary–accusatorial 


system—it is an inquisitorial one, modeled after the French legal system.  
Iraqi criminal laws and procedure are based on Egyptian law,321 which is 
also based on the French legal system.  Under that system, an investigative 
judge gathers the evidence and prepares the case for submission to trial.322  
The Statute is based in part on the American adversary–accusatorial system, 
which does not include investigative judges.  Several of the Statute’s 
provisions demonstrate the confusion of its drafters regarding the role of 
 


Taking National Prosecutions Seriously?, in INTERNATIONAL CRIMINAL LAW: 
ENFORCEMENT, supra note 93, at 227–38 (discussing, among other things, the 
nonapplicability of statutory limitations to crimes against humanity). 
 320. Criminal Procedure Law, supra note 194. 
 321. QANUN AL-UQUBAT [EGYPTIAN PENAL LAW], Law No. 58 for the Year 1957; 
QANUN AL-IJRAAT AL-JENA’EIA [EGYPTIAN CRIMINAL PROCEDURE LAW], Law No. 50 for 
the Year 1950. 
 322. See Mirjan Damaska, Structures of Authority in Comparative Criminal 
Procedure, 84 YALE L.J. 539 (1975); Mirjan Damaska, Evidentiary Barriers to 
Conviction and Two Models of Criminal Procedure: A Comparative Study, 121 U. PA. L. 
REV. 506 (1973); William T. Pizzi & Luca Marafioti, The New Italian Code of Criminal 
Procedure: The Difficulties of Building an Adversarial Trial System on a Civil Law 
Foundation. 17 YALE J. INT’L L. 1 (1992); John H. Langbein & Lloyd L. Weinreb, 
Continental Criminal Procedure: “Myth” and Reality, 87 YALE L.J. 1549 (1978); 
Abraham S. Goldstein & Martin Marcus, Comment on Continental Criminal Procedure, 
8 YALE L.J. 1570 (1978). 
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investigative judges and of prosecutors in gathering evidence and at the trial 
under Iraqi law.323  Moreover, the procedures fail to understand the 
respective roles of investigative judges and prosecutors.  This can only 
produce more confusion in respect to the role of investigative judges and 
prosecutors.  It should be noted that the Iraqi judges, investigative judges, 
and prosecutors have addressed some of the problems discussed herein and 
have resolved them internally.  But a de facto solution is not a substitution 
for a legislative solution because what is controlling is the text of the Statute 
and not the de facto corrections that occurred.  These corrections, however, 
could be relied upon in the repromulgated, amended law. 


Article 7(c) of the Statute provides that “up to twenty” permanent 
tribunal investigating judges may be appointed, and Article 7(j) of the 
Statute provides that each such judge “shall act independently as a separate 
organ” of the IST and shall not “seek or receive instructions” from any 
source whatsoever.  This structure, whereby up to twenty judges may be 
acting independently and without any coordination, raises concerns in light 
of the fact that several cases that may share the same or similar relevant 
facts or that may involve more than one perpetrator could be handled by 
more than one tribunal investigative judge, leading to conflicting facts or 
findings.324  Furthermore, such an arrangement may also lead the IST to 
issue inconsistent or conflicting judgments.  Accordingly, it would be 
advisable for the repromulgated, amended law to provide one investigative 
judge appointed by a Judicial Council with a number of deputies who would 
be answerable to the investigative judge.  This would avoid conflicting fact 
finding by separate investigative judges.325  A single investigative judge 
would be tantamount to a prosecutor general in other legal systems, who 
supervises investigators, integrates their outcomes, sets up policies for his 
office, selects personnel, establishes priorities, determines the sequences of 
cases, consolidates evidence to be presented, and determines when and how 
it is presented.  This has already occurred de facto as a chief investigative 
judge has been appointed.  However, a specific provision in the 
repromulgated, amended law would clarify this situation.326 
 


 323. Compare THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL art. 7(h)–(j) (detailing 
the powers and independence of the investigative judges, including that they “shall not 
receive instructions from any Governmental Department, or from any other source”) with 
art. 8(b), (h) (giving prosecutors “the right to be involved in the investigative stages of a 
case,” yet also ensuring that the prosecutor shall also not seek or receive instructions 
from any governmental department or from any other source).  This overlap raises the 
question of how prosecutors can carry out their function without infringing on 
investigative judges’ autonomy. 
 324. It appears that some time after the televised, so-called arraignment of Saddam on 
July 1, 2004, a chief investigative judge was appointed.  It is not publicly known who 
appointed him or what authority he can exercise over other investigative judges who, 
under IST Statute Article 7(1), are presumably independent of any hierarchical authority. 
 325. This approach would be consistent with the Criminal Procedure Law of 1971, 
supra note 194, under which investigative judges are free of hierarchical control over 
findings of fact. 
 326. It has now been agreed upon internally that a chief investigative judge oversees 
all investigations as suggested herein before a case is remanded to trial. 
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C. Prosecutors 
The role of prosecutors in Iraqi criminal procedure is different from 


that of the investigative judge.  This is quite different from what prosecutors 
do in the adversary–accusatorial system.  In the Iraqi legal system, 
prosecutors do not gather evidence, as this is the province of investigative 
judges.  Prosecutors may only investigate and gather evidence before the 
case is referred to the investigative judge.  It is the latter who constitutes the 
dossier of evidence, to be presented at the trial by a prosecutor.  The 
prosecutor presents the evidence at the trial and calls the witnesses to 
confirm this testimony.  There is no right of confrontation or 
cross-examination at the trial.  The presiding judge asks the questions 
presented by the defense but is under no obligation to do so.  Abuse of 
judicial discretion is reviewable on appeal.  While the Statute provides for 
the appointment of prosecutors in the Prosecutions Department, it does not 
articulate their specific roles or parameters.  This is further complicated by 
the fact that the 1971 Criminal Procedure Law does not specify a specific 
pretrial investigative role for the prosecutor. 


The prosecutor also acts during the trial to guarantee the proper 
procedure of the proceeding and to represent the rights of others, such as 
victims, who may be affected by the proceedings.  However, Article 17 of 
the Statute, which refers to various Iraqi laws, does not refer to the 1979 
Law of Prosecutors327 as being applicable to the IST.  Thus the role of the 
prosecutor in the IST is uncertain, unless it is deemed subject to the 1979 
Law of Prosecutors and the 1971 Criminal Procedure Law.  The difficulty 
here is that the IST refers to prior Ba’ath regime laws in some instances but 
not in others.  These ambiguities should be resolved in the repromulgated, 
amended law. 


D. Procedural Rights in the Context of the Statute’s Hybrid Nature 
The competences of the investigative judge and the prosecutor are 


contained in two different laws.  For investigative judges, it is in the 1971 
Criminal Procedure Law, and for prosecutors, it is in the 1979 Law of 
Prosecutors.  The latter expanded the powers of the prosecutor, creating 
overlaps with the powers of the investigative judge.  The reason for that was 
the Ba’ath party’s goal of giving the Executive Branch, acting through the 
Minister of Justice and the Public Prosecutor, greater political influence.  
Nevertheless, primary competence for investigation and preparation of the 
evidence to be presented against a person in criminal proceedings remained 
with the investigative judge.  The prosecutor can, however, engage in a 
variety of investigative activities even before the matter is referred to the 
investigative judge.  Understandably, the intricate nature of these 
overlapping competences may have led the drafters of the IST to make 
certain procedural selections based on what they hoped would bring clarity 
to the process. 


 


 327. Law of Prosecutors, supra note 237. 
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The investigative judge’s authority under the Criminal Procedure Law 
of 1971 is stated in the section beginning with Article 51.  Article 53(b) 
specifies that an investigation taking place outside of Iraq is to be 
exclusively conducted by the investigative judge, who would be appointed 
for that purpose by the Minister of Justice.  In the IST’s context, this is 
relevant in connection with securing evidence regarding violations 
committed in Kuwait and Iran, since the IST’s jurisdiction encompasses 
crimes committed in these territories by Iraqi nationals.  Thus, if the 
evidence is not gathered by the investigative judge in these two countries, 
the evidence gathered by the prosecutorial authorities of both Kuwait and 
Iran cannot be used before the IST or any other Iraqi criminal court.  The 
Iraqi investigative judge would have to hear witnesses himself, and could 
not rely on witness statements produced by the prosecutorial or judicial 
authorities of these two governments.328  The alternative is to establish 
treaties on mutual legal assistance between Iraq and Kuwait, and Iraq and 
Iran, to have evidence gathered by the respective national judicial 
authorities of Kuwait and Iran, in accordance with the requirements of Iraqi 
criminal law and procedure.329  It should be noted that there is a treaty on 
judicial cooperation between Iraq and Kuwait.330 


Article 20 of the Statute provides the accused with a number of rights, 
which are derived from international human rights law standards and which 
in turn are derived from the adversarial–accusatorial system.331  The drafters 
of the Statute failed to recognize that due to the different systemic roles of 
investigative judges and prosecutors, the rights of the defendant differ in the 
inquisitorial and adversary–accusatorial systems.332  Some of these rights 
cannot be engrafted from one system unto the other.  For example, in the 
inquisitorial system, the questioning of witnesses takes place mostly before 
the investigative judge during the investigation stage prior to trial.  If the 
defense counsel wishes to direct any questions to a witness, it can be done 
only through the investigative judge, who would have the discretion333 as to 


 


 328. To the best of this writer’s knowledge, there has been no such gathering of 
evidence by the designated chief investigative magistrate so far. 
 329. There is an Arab Convention on Judicial Cooperation adopted in Riyadh, Saudi 
Arabia, which serves as a model.  Moreover, the Council of Ministers of Justice of the 
League of Arab States adopted the Draft Arab Model Legislation on international 
cooperation in penal matters at their meeting in November 2004 in Cairo (prepared by a 
ministerial committee of experts chaired by this writer and known as the “Siracusa 
Model Law,” since it was prepared at the International Institute for Higher Studies in 
Criminal Sciences, Siracusa, Italy).  See also European Convention on Mutual 
Assistance in Criminal Matters, ETS No. 30 (Apr. 20, 1959), reprinted in 2 
INTERNATIONAL CRIMINAL LAW: PROCEDURAL AND ENFORCEMENT MECHANISMS 381 (M. 
Cherif Bassiouni ed., 2d rev. ed. 1999). 
 330. However, its text is unavailable to the author.  Kuwaiti sources in the Ministry of 
Foreign Affairs have confirmed its existence. 
 331. See, e.g., ICCPR, supra note 197, at arts. 9–15. 
 332. See Damaska, supra note 322, at 526–30. 
 333. The investigative judge is provided with significant discretion under the 
inquisitorial system as to how to administer investigations, including who may be 
allowed to attend any hearings, Criminal Procedure Law, supra note 194, at para. 57, and 
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whether and in what form to pose the questions to the witness.334  
Accordingly, the adversary–accusatorial system’s right of the accused to 
confront and cross-examine a witness335 cannot be applied in the 
inquisitorial system.336  The philosophy is that the investigative judge 
represents justice and is neither a partisan in the proceedings nor an umpire 
who referees the sparring of adversaries—the prosecution and defense.  
Thus, the assumption is that the investigative judge will pursue all questions 
concerning the truth of the matter without partiality, bias, or prejudice.  To 
ensure that, the 1971 Criminal Procedure Law337 requires the investigative 
judge to inform the parties concerned of his field investigations, the hearing 
of witnesses, findings of certain evidence, and to allow the defense to be 
present with counsel and to offer any evidence it wishes.  These procedural 
rights of the defense are the counterpart of those offered in the adversary–
accusatorial model.  The fundamental difference between the two systems is 
the adversary–accusatorial leaves the evidence gathering process and its 
rebuttal to the prosecution and defense, while the rules of evidence 
demarcate the lines between what is admissible and what is not, and the 
judge sits as an impartial arbiter. 


The repromulgated, amended law should recognize that the 
inquisitorial system generally, and the Iraqi legal system in particular, do 
provide rights to the defense that are equivalent to the due process rights 
under the adversary–accusatorial system, but that, in light of the differences 
between the systems, such rights do not arise at the same stages of the 
proceedings and cannot be applied in the same way.  For example, at the 
trial, the defense can ask the presiding judge to direct certain questions to a 
witness or to admit expert reports and testimony by the defense, which 
contradict those of the prosecution.  Thus, questions to witnesses are made 
by the presiding judge, and he may reformulate them.  If the defense’s 
questions are not asked, or are not asked in the manner necessary to elicit 
certain responses, the defense may raise that on appeal.  Similarly, the 
defense may raise on appeal the presiding judge’s failure to respond to its 
proffer of evidence if it is deemed prejudicial to the defense’s case. 


To the extent that it is determined that additional rights and protections 
 


how to direct questions, id. at para. 64. 
 334. The defense counsel can also pose questions through the president of the court at 
the trial stage and, like the investigative judge, the president would have the discretion as 
to whether to direct the questions to a witness or not, and he can phrase those questions it 
in any way he deems fit.  Criminal Procedure Law, supra note 178, arts. 56–71. 
 335. In the Anglo-Saxon adversarial–accusatorial system, witnesses are directly 
confronted and cross-examined by the defense counsel.  See. e.g., U.S. CONST. amend. 
VI; see also Bruton v. United States, 391 U.S. 123, 126 (1968) (confirming that a 
criminal defendant’s right to confront witnesses against him, as guaranteed by the 
Confrontation Clause of the Sixth Amendment, includes the right to cross-examination). 
 336. Indeed, not only is the introduction of the rights of confrontation and 
cross-examination unnecessary and contrary to established practice and procedure in 
Iraq, but it also provides a politically motivated defense with an opportunity to intimidate 
and badger witnesses and to turn the trial proceedings into an extremely contentious and 
time-consuming farce. 
 337. See Criminal Procedure Law, supra note 194. 
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are necessary, these should be included during the appropriate stages of the 
proceedings, which is most likely to be at the investigation level and before 
the investigative judge.  To have partially changed the rules of procedure 
and evidence in a way that is different, not to say contradictory to the 1971 
Criminal Procedure Law, reinforces the perception of a process rigged 
against the defendants, when, in part, the opposite is what was intended.  
Paradoxically, now that those supporting the adversary–accusatorial model 
have succeeded in introducing such rights as confrontation and 
cross-examination at trial, there will be no way to prevent Saddam and the 
leaders of his regime to make the trial political and even farcical.  To curtail 
that right after having enunciated it will only add to the charges of 
hypocrisy and rigged trials. 


There are other problematic procedural and evidentiary issues raised by 
the Statute that cannot be described in detail here, but suffice it to say that 
they derive essentially from the misconceptions mentioned above.  If the 
Iraqi inquisitorial system is to be preserved, the 1971 Criminal Procedure 
Law338 should apply.  If a new system is to be developed to be more 
favorable to the accused, then it should be carefully explained in the official 
explanatory memorandum to the repromulgated, amended law. 


Conclusion 
Post-conflict justice is needed in Iraq.  The establishment of the IST 


has been an important first step in the journey of post-conflict justice in 
Iraq; however, the IST and the Statute are marked by certain flaws 
identified above.  This situation can be corrected by the repromulgation of 
an amended law, accompanied by an explanatory memorandum.  The 
repromulgated, amended law should be drafted in the Arabic language by 
jurists familiar with the Iraqi legal system and international criminal law 
and should be based on existing Iraqi law and legal concepts. 


Moreover, the repromulgated, amended law should go beyond merely 
setting up a specialized tribunal, because this does not sufficiently advance 
the goals of post-conflict justice identified above in Part I.  For example, 
there is no victim compensation scheme, nor a historic commission to 
establish the truth.  Individual trials such as those that will involve Saddam 
and ten to twelve of his senior aides cannot be expected to record the history 
of the regime’s crimes.339 


A victim compensation scheme will create popular demand for justice 
in Iraq.  More importantly, in conjunction with a repromulgated, amended 
law issued in accordance with the propositions made above, the victim 
compensation scheme could restore the faith of the Iraqi people in the 
post-conflict justice process and the future of the rule of law in Iraq.  The 
victim compensation scheme could also be tied in to a historic commission, 
which would be an extremely valuable contribution to the strategies for 


 


 338. Id. 
 339. See LANDSMAN, supra note 100. 
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post-conflict justice in Iraq. 
A historic commission is also necessary to advance a broad strategy of 


post-conflict justice in Iraq.  This commission should investigate and 
document the political violence committed in Iraq between 1968 and 2003, 
and would provide an objective, formal, and official account of such 
violence, detailing specific violations of human rights and humanitarian law 
as well as general patterns of repression.340  The commission would 
complete its work by issuing a final report providing a detailed account of 
past violence and violations, and make a series of specific policy 
recommendations for future prevention.  A popular version of its work 
should be produced for wide dissemination and use in the Iraqi educational 
system and the Arab world.  Both the commission’s detailed and popular 
reports can serve as a permanent reference for future generations. 


In addition to the need for a repromulgated, amended law and for an 
accompanying explanatory memorandum, there is a need for building the 
Iraqi legal system’s institutional capacity and sustainability.  The Iraqi 
justice system does not have enough qualified personnel with necessary 
expertise for handling cases involving a massive amount of evidence.  In 
addition, the Iraqi judicial system lacks adequate logistical capabilities and 
infrastructure necessary for a specialized tribunal.  To deal with the issue of 
building institutional capacity and sustainability, significant international 
assistance is required.  This assistance, however, must be provided at the 
request and under the direction of Iraqis, and should be complementary to 
and supportive of Iraqi efforts, rather than in the place of such efforts.  
Investigations cannot be developed by U.S. prosecutors and investigators 
and then handed over to Iraqi investigating judges.341  The RCLO, which 
supports the IST, is conscious of this.  Rather, the entire process of the 
specialized tribunal should function in a manner that builds sustainability 
and capacity within the Iraqi judiciary.  While a process of this type may be 
difficult and time-consuming, a more comprehensive, engaged approach 
will significantly improve the IST’s legitimacy and provide an array of 
other benefits to Iraqi society. 


Given the enormous task facing such a specialized tribunal, the 
importance of comprehensive and carefully planned training programs 
cannot be underestimated.342  Some of these programs have begun under the 
aegis of the RCLO, but they must be continuous, and be provided separately 
for the sitting judges, investigative judges, and prosecutors, as well as the 


 


 340. See generally HAYNER, supra note 45 (outlining the way in which historic truth 
commissions can aid countries in confronting past atrocities). 
 341. The IST investigative judges should be in a position to gather, process, and 
organize the evidence in a manner consistent with Iraqi law, procedure and practice.  
International assistance would be most useful, not only with respect to technical 
capabilities, but also storage facilities, retrieval of evidence, computerization of 
documents, training of administrators and technical personnel, securing testimony from a 
large number of victims and witnesses, and providing witness protection. 
 342. The Regime Crimes Liaison Office (“RCLO”), to its credit, has been providing 
such programs. 
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clerical staff.  The separate training sessions should be topical, skill- and 
subject-matter-specific, by persons who are familiar with the Iraqi legal 
system, and conducted in Arabic.  Better-trained legal professionals will 
significantly improve the success of the specialized tribunal, and uniform 
parallel training will enhance predictability, consistency, and coherence in 
the practice.  This will reduce the need for external, foreign consultants and 
provide the foundation for a renewed professional judiciary in Iraq. 


In the estimation of many, the success of the political transition in Iraq 
rests on the success of a broad-based post-conflict justice strategy, as 
outlined above in Part I.343  How the nation faces its violent past is, to many, 
central to the determination of its future and to its domestic and 
international legitimacy.  However, it should be clearly understood that 
opposition to such trials in the Arab world is widespread.  The reasons are 
that this region has witnessed many regime changes, many of which were 
bloody and none of which resulted in anything resembling genuine 
post-conflict justice.  Obviously, this is not a justification, nor even a valid 
reason, but popular wisdom seems to rebel against a new ex post facto 
practice, probably because it is viewed as an American idea.  More 
significantly, however, vox populi is that the United States, viewed as the 
promoter of such trials, is delegitimized because of its own “crimes” in Iraq 
and in the region exceed those committed by Saddam and his regime.  
Nowhere in the world is this so strongly felt as it is in the Arab world, and 
probably nowhere in the world is it as strongly felt as in Iraq. 


Justice in Iraq is too great a historic opportunity to be missed.  It would 
be a tragic historic event if it were to fail for the reasons stated above.  This 
is why it is imperative to set the process back on track by enacting a 
repromulgated, amended law as described above, generating popular Iraqi 
support for the trials, establishing a victim compensation scheme, and 
setting up a historic commission whose work can serve as a component of 
educating future generations.  Such a comprehensive plan will also enhance 
the judiciary’s capacity, sustain the rule of law, and enhance democracy. 


The IST needs to be perfected, and those who support post-conflict 
justice in Iraq should support the suggestions contained herein and any other 
constructive ideas.  Moreover, they should lend their moral support to the 
courageous and dedicated men and women of the IST who have put their 
lives at risk to affirm the rule of law in their troubled country. 


 


 343. See supra Part II. 
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Table of Iraqi Legal Authorities 
The following laws relating to Iraq are listed in chronological order.  


Where indicated, English versions of the laws are available.  Otherwise the 
laws are in Arabic, and copies are on file with the author. 


 I. Iraqi National Laws 


 A. Constitutions of Iraq 


 1. AL-QANUN AL-ASASI AL-IRAQI  [Iraqi Fundamental 
Law of 1925], available at 
http://nahrain.com/d/doc/dtr1925a.html (Arabic 
version) and 
http://www.geocities.com/dagtho/iraqiconst19250321.
html (English version). 


 2. AL-T’ADIL AL-AWAL LIL QANUN AL-ASASI [First 
Amendment of the Iraqi Fundamental Law], available 
at http://nahrain.com/d/doc/dtr1925b.html (Arabic 
version). 


 3. AL-T’ADIL AL-THANI LIL QANUN AL-ASASI [Second 
Amendment of the Iraqi Fundamental Law], available 
at http://nahrain.com/d/doc/dtr1925c.html (Arabic 
version). 


 4. AL-DUSTUR AL-MO’AKAT 1958 [Provisional 
Constitution of 1958], available at 
http://nahrain.com/d/doc/dtr1958.html (Arabic 
version). 


 5. AL-DUSTUR AL-MO’AKAT 1964 [Provisional 
Constitution of 1964], available at 
http://nahrain.com/d/doc/dtr1964.html (Arabic 
version). 


 6. AL-DUSTUR AL-MO’AKAT 1968 [Provisional 
Constitution of 1968], available at 
http://nahrain.com/d/doc/dtr1968.html (Arabic 
version). 


 7. AL-DUSTUR AL-MO’AKAT 1970 [Provisional 
Constitution of 1970], available at 
http://mallat.com/iraq%20const%201970.htm (English 
version). 


 B. National Legislation of Iraq 
 1. Qanun al-Uqubat al-Askaria [Military Penal Law], 


Law No. 13, 1940 and its amendments. 
 2. Qanun Usul al-Muhakamat al-Askaria [Military Trials 


Procedural Law], Law No. 44 of 1941. 
 3. Al-Qanun el-Madani [Civil Code], Law No. 40 of 


1951. 
 4. Qanun Majlis Kidyadat al-Thawra [The Revolutionary 
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National Command Council Statute] No. 25 of 1963; 
available at http://nahrain.com/d/doc/dtr 1963.html. 


 5. Qanun al-Asleha [Weapons Law], Law No. 151 of 
1968. 


 6. Qanun al-Khedma w’el-Takaoud el-Askary [Military 
Service Law], Law No. 65 of 1969. 


 7. Qanun al-Ijra’at el-Madania [Civil Procedure Law], 
Law No. 83 of 1969. 


 8. Qanun al-Uqubat [Criminal Code], Law No. 111 of 
1969 and its amendments (English version on file with 
author). 


 9. Qanun Usul al-Muhakamat al-Jaza’ia [Criminal 
Procedure Law], Law No. 23 of 1971. 


 10. Qanun Wezarat al-Ad’l [Ministry of Justice Law], Law 
No. 101 of 1977. 


 11. Qanun al-Ideá al-A’m [Law of Prosecutors], Law No. 
159 of 1979. 


 12. Qanun al-Tanzim al-Qada’i [Judicial Organization 
Law], Law No. 160 of 1979. 


 C. Legislation of Occupied Iraq 
  LAW OF ADMINISTRATION FOR THE STATE OF IRAQ FOR 


THE TRANSITIONAL PERIOD (TAL), available at 
http://www.cpa-iraq.org/arabicgovernment/TAL-
arabic.html (Arabic version) and http://www.cpa-
iraq.org/government/TAL.html (English version). 


 D. Human Rights Instruments Signed or Acceded to by Iraq 
 1. The Convention for the Amelioration of the Condition 


of the Wounded and Sick in Armed Forces in the Field 
(“First Geneva Convention”), Aug. 12, 1949, 6 U.S.T. 
3144, 75 U.N.T.S. 31. 


 2. The Convention for the Amelioration of the Condition 
of Wounded, Sick, and Shipwrecked Members of 
Armed Forces at Sea (“Second Geneva Convention”), 
Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85. 


 3. The Convention Relative to the Treatment of Prisoners 
of War (“Third Geneva Convention”), Aug. 12, 1949, 6 
U.S.T. 3316, 75 U.N.T.S. 135 


 4. The Convention Relative to the Protection of Civilian 
Persons in Time of War (“Fourth Geneva 
Convention”), Aug. 12, 1949, 6 U.S.T. 3516, 75 
U.N.T.S. 287.  Iraq acceded on February 14, 1956. 


 5. Convention on the Prevention and Punishment of the 
Crime of Genocide, Dec. 9, 1948, 102 Stat. 3045, 78 
U.N.T.S. 277 (entered into force January 12, 1951).  
Iraq acceded on January 20, 1959. 


 6. International Convention on the Elimination of All 
Forms of Racial Discrimination, March 7, 1966, 5 
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I.L.M. 352 (entered into force January 4, 1969).  Iraq 
signed on February 30, 1970. 


 7. International Covenant on Economic, Social and 
Cultural Rights, Dec. 16, 1966, 6 I.L.M. 360 (entered 
into force January 3, 1976).  Iraq signed on January 3, 
1976. 


 8. International Covenant on Civil and Political Rights, 
Dec. 19, 1966, 6 I.L.M. 368 (entered into force on 
March 23, 1976).  Iraq signed on March 23, 1976. 


 9. Convention on the Elimination of All Forms of 
Discrimination Against Women, July 17, 1980, 19 
I.L.M. 33 (1979) (entered into force September 3, 
1981).  Iraq acceded on August 13, 1986. 


 10. Convention on the Rights of the Child, Nov. 20, 1989, 
1577 U.N.T.S. 3 (entered into force September 2, 
1990).  Iraq acceded on July 15, 1994. 
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I. INTRODUCTION 
Since the end of World War II, an estimated 250 conflicts have taken 


place on almost every continent in the world, resulting in estimated 
casualties ranging from seventy million to 170 million, most of whom were 
non-combatants.1  Almost no region of the world has been spared the 
human and material devastation resulting from violations of International 
Humanitarian Law (IHL)2 by state as well as non-state actors, 
notwithstanding the fact that such violations are contrary to the professed 
fundamental values and beliefs of most of those engaged in these conflicts.3 
 


1 See M. CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY IN INTERNATIONAL CRIMINAL 
LAW 45, 513, 570 (2d rev. ed. 1999) [hereinafter CRIMES AGAINST HUMANITY]; M. CHERIF 
BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAW 495 (2003); Jennifer Balint, 
The Place of Law in Addressing Internal Regime Conflicts, 59 LAW & CONTEMP. PROBS. 
103, 103-104 (1996); M. Cherif Bassiouni, Accountability for Violations of International 
Humanitarian Law and Other Serious Violations of Human Rights, in POST-CONFLICT 
JUSTICE 6 (M. Cherif Bassiouni ed., 2002) [hereinafter Accountability for Violations of 
International Humanitarian Law]; see also PROJECT PLOUGHSHARES, ARMED CONFLICT 
REPORT 2007 (2007) (providing the current ongoing conflicts), available at 
http://www.ploughshares.ca/libraries/ACRText/ACR-TitlePageRev.htm#Preface (last visited 
Sept. 8, 2008). 
 While it is difficult to allocate the casualties that occur in all of these types of conflicts as 
between state and non-state actors, an estimate based on the research leads to the conclusion 
that the majority of these casualties have been caused by state actors.  


2 The term includes genocide, crimes against humanity, and war crimes.  M. Cherif 
Bassiouni, The Normative Framework on International Criminal Law: Overlaps, Gaps, and 
Ambiguities in Contemporary International Law, in I INTERNATIONAL CRIMINAL LAW ch. 4.8 
(M. Cherif Bassiouni ed., 2008). 


3 The issue is not one of values within the societies where these violations occur, but 
whether or not these values extend to other social groups and whether the legitimacy of a 
given group engaged in the process of violence trumps the legality of the means enforced, 
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A number of research organizations, including the Carnegie 
Endowment for International Peace, SIPRI, PIOOM, International Human 
Rights Law Institute, and others, have attempted to identify the number of 
conflicts of a non-international character and the level of victimization that 
has resulted in these conflicts.4  These research projects, however, seldom 
distinguish between groups of non-state actors who engage in armed 
conflicts that are legally characterized as international, non-international, or 
purely internal armed conflicts.5  A number of legal consequences derive 


 
thus rationalizing or justifying the commission of these violations.  See M. Cherif Bassiouni, 
Legal Controls of International Terrorism: A Policy-Oriented Perspective, 43 HARV. INT’L 
L.J. 83 (2002) [hereinafter Legal Controls of International Terrorism]; M. Cherif Bassiouni, 
“Terrorism”: Reflections on Legitimacy and Policy Considerations, in VALUES & VIOLENCE: 
INTANGIBLE ACTS OF TERRORISM (Wayne McCormack ed., University of Utah, forthcoming 
2008); M. Cherif Bassiouni, Terrorism: The Persistent Dilemma of Legitimacy, 36 CASE W. 
RES. J. INT’L L. 299 (2004). 


4 Carnegie Endowment for International Peace, http://www.carnegieendowment.org/ 
(last visited Sept. 8, 2008); International Human Rights Law Institute, 
www.law.depaul.edu/centers_institutes/ihrli/ (last visited Sept. 8, 2008) [hereinafter IHRLI]; 
Research Program on Root Causes of Human Rights Violations, 
http://www.goalsforamericans.org/gallery/v/maps/atf_world_conf_map.pdf.html (last visited 
Sept. 1, 2008) [hereinafter PIOOM]; Stockholm International Peace Research Institute, 
http://www.sipri.org/ (last visited Sept. 8, 2008) [hereinafter SIPRI]; see also supra note 1. 


5 Some armed conflicts are in part international and in part non-international; some 
mutate from non-international to international; and some, like “wars of national liberation” 
in the context of colonialism and settler regimes, covered by Article 1(4) of Additional 
Protocol I to the Geneva Conventions of 12 August 1949 Relating to the Protection of 
Victims of International Armed Conflicts, are deemed to be of an international character, 
even though one set of combatants are non-state actors.  In light of the phenomena during the 
1960s and 1970s of colonies rising up against their colonial powers, Protocol I defined 
conflicts of this type as “wars of national liberation” and thereby categorized them as 
international conflicts for purposes of Protocol I.  Article 1(4) states: 


 The situations referred to in the preceding paragraph include armed conflicts in which peoples 
are fighting against colonial domination and alien occupation and against racist regimes in the 
exercise of their right of self-determination, as enshrined in the Charter of the United Nations 
and the Declaration on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations. 


Protocol I Additional to the Geneva Conventions of 12 Aug. 1949 (Relating to the Protection 
of Victims of International Armed Conflicts), Dec. 12, 1977, U.N. Doc. A/32/144 Annex I, 
reprinted in 16 I.L.M. 1391 (1977) [hereinafter Geneva Convention Protocol I]. 
 Internal revolutionary activities designed to achieve regime change within the national 
context seek to achieve the breakup of the state and the establishment of one or more 
independent states; other forms of violent internal disturbances are not covered.  For 
discussion on self-determination, see U.N. Charter art. 1(2); HURST HANNUM, AUTONOMY, 
SOVEREIGNTY, AND SELF-DETERMINATION: THE ACCOMMODATION OF CONFLICTING RIGHTS 
(1996); S. James Anaya, A Contemporary Definition of the International Norm of Self-
Determination, 3 TRANSNAT’L L. & CONTEMP. PROBS. 131-64 (1993); M. Cherif Bassiouni, 
“Self-determination” and the Palestinians, 65 AM. J. INT’L L. 31 (1971).  Thus, they do not 
benefit from the status of POW. LINDSAY MOIR, THE LAW OF INTERNAL ARMED CONFLICT 
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from these characterizations that impact on compliance with the norms of 
IHL, and in turn affect the levels of victimization occurring in these 
conflicts. 


After World War II, the culture of war changed and a new generation 
of means and methods of warfare emerged, which extends until now.  This 
development raises questions about the continued validity of classic 
assumptions underlying what is interchangeably called the Law of Armed 
Conflict, the Laws of War, and International Humanitarian Law.  The 
invalidation by the new wars of the assumptions raises the question of 
whether these “laws” are still relevant.6 


Three factors command consideration with respect to compliance by 
non-state actors.  The first is that non-state actors in conflicts of a non-
international or purely internal character are almost always in an 
asymmetrical relationship to the strength and resources of the governments 
that they oppose.  This asymmetry puts them at a military disadvantage that 
precludes them from fighting a significantly more powerful opponent with 
the same limitations on means and methods of warfare.  In fact, this 
 
(2002); LIESBETH ZEGVELD, THE ACCOUNTABILITY OF ARMED OPPOSITION GROUPS IN 
INTERNATIONAL LAW 106-10 (2002); Jann K. Kleffner, From ‘Belligerents’ to ‘Fighters’ and 
Civilians Directly Participating in Hostilities - On The Principle of Distinction in Non-
International Armed Conflicts One Hundred Years After the Second Hague Peace 
Conference, 54 NETHERLANDS INT’L L. REV. 315, 322 (2007).   
 There is a serious question as to whether crimes against humanity and genocide apply to 
non-state actor groups or whether it is necessary to have a state policy.  By their very nature 
crimes against humanity and genocide are the product of state action.  Nevertheless, in the 
last 50 years, non-state actors have committed these crimes.  International criminal law has 
not developed along these lines.  For example, genocide is still a crime committed by states 
or state policy even though decided and carried out by individuals.  Torture under the 1984 
Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment is limited to states.  Annex, G.A. Res. 39/46, U.N. Doc. A/39/51 (Dec. 10, 1984) 
[hereinafter Convention Against Torture].  For a position supporting the requirement of state 
policy under contemporary customary international law, see BASSIOUNI, CRIMES AGAINST 
HUMANITY, supra note 1.  The ICTY in Prosecutor v. Kunarac et al. held that no such 
requirement existed.  Case No. IT-96-23-T, Judgement (June 12, 2002).  Regrettably their 
position, which cited a number of authorities, is unfounded since the authority they relied 
upon does not support that proposition.  For a discussion of that case in contrast to my 
position, see William A. Schabas, Crimes Against Humanity: The State Plan or Policy 
Element, in THE THEORY AND PRACTICE OF INTERNATIONAL CRIMINAL LAW: ESSAYS IN 
HONOR OF M. CHERIF BASSIOUNI (Leila Nadya Sadat & Michael P. Scharf eds., 2008), at 347 
[hereinafter THEORY AND PRACTICE OF INTERNATIONAL CRIMINAL LAW].  See generally 
LARRY MAY, CRIMES AGAINST HUMANITY: A NORMATIVE ACCOUNT (2005); GEOFFREY 
ROBERTSON, CRIMES AGAINST HUMANITY: THE STRUGGLE FOR GLOBAL JUSTICE (W. W. Norton 
2006); WILLIAM A. SCHABAS, GENOCIDE IN INTERNATIONAL LAW: THE CRIMES OF CRIMES 
(2000).  


6 One author even argues that consensual rules of war should be developed as in the case 
of contracts.  See Robert A. Shoan, Prologue to a Voluntarist War Convention, 106 MICH. L. 
REV. 443 (2007). 
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asymmetry compels them to resort to unconventional and unlawful means 
and methods of warfare as the only way to redress the military and 
economic imbalance they face.  Without sufficient incentives for non-state 
actors to comply with IHL, the asymmetry of power mentioned above 
necessarily leads to non-compliance.  The second factor is that unlike 
conventional armies, non-state actors operate as militias or bands with little 
or no military training, little or no command and control structure, and little 
or no internal discipline or other system of social control likely to enhance 
compliance.  The third factor is that non-state actors have no expectation of 
accountability for their non-compliance.  Combined, all three factors, 
coupled with whatever other contextual political factors that may exist in a 
given conflict, make voluntary compliance by non-state actors aleatory.7 


Non-international and internal conflicts since World War II evidence 
the participation of a wide range of groups that had not historically 
participated in armed conflicts,8 the latter having been the monopoly of 
states9 and thus essentially involving conventional armies.10   


The term non-state actor is applied to non-governmental groups who 
directly or indirectly engage in support of non-governmental combatants in 
non-international and purely internal conflicts.  These groups take a variety 
of forms, including: 


 (1) Regularly constituted groups of combatants with a military 
command structure and a political structure;11 
 


7 In a prescient observation dating back to 1760, Emmerich de Vattel stated: 
 A civil war breaks the bands of society and government, or at least it suspends their force and 
effect; it produces in the nation two independent parties, considering each other enemies, and 
acknowledging no common judge: therefore of necessity these two parties must, at least for a 
time, be considered as forming two separate bodies, two distinct people, though one of them may 
be in the wrong in breaking the continuity of the state, to rise up against lawfully authority, they 
are not the less divided in fact; besides, who shall judge them?  Who shall pronounce on which 
side the right or the wrong lies?  On earth they have no common superior.  Thus they are in the 
case of two nations, who having a dispute which they cannot adjust, are compelled to decide it 
by force of arms.  Things being thus situated, it is very evident that the common law of war, 
those maxims of humanity, moderation and probity . . . are in civil wars to be observed by both 
sides. 


EMMERICH DE VATTEL, III THE LAW OF NATIONS ch. XVIII § 293 (digital ed. 1999), 
http://www.constitution.org/vattel/vattel_03.htm. 


8 These groups may not be subject to IHL, but they remain subject to the prohibitions on 
genocide and crimes against humanity, as well as to other relevant international criminal law 
conventions.  They are also subject to domestic criminal law.  See Kleffner, supra note 5. 


9 See Kleffner, supra note 5, at 322. 
10 GEOFFREY BEST, HUMANITY IN WARFARE (1980); GEOFFREY BEST, WAR AND LAW 


SINCE 1945 (1994); see infra note 187. 
11 The existence or absence of a command structure in non-state actor militias is 


probably the most significant factor affecting their level of compliance with IHL.  Moreover, 
an important distinguishing characteristic of these groups is the almost total control by the 
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(2) Non-regularly constituted groups of combatants with or without a 
command structure and with or without a political hierarchical structure; 


(3) Spontaneously gathered groups who engage in combat or who 
engage in sporadic acts of collective violence with or without a command 
structure and with or without political leadership; 


(4) Mercenaries acting as an autonomous group or as part of other 
groups of combatants; and 


(5) Expatriate volunteers who engage for a period of time in combat or 
in support of combat operations, either as separate units or as part of duly 
constituted or ad hoc units.12 


These groups also include dual-purpose groups that engage in combat, 
as well as pursue other activities relating to their cause.13  This includes: (1) 


 
leader of the movement as a whole, the leader of the military apparatus, or the commander of 
a given military unit over the fighters in these groups.  Because such leaders and 
commanders have unquestioned power of life and death over the fighters, it can hardly be 
expected that the latter will oppose their orders even when they clearly constitute violations 
of IHL.  The more a given group seeks to emulate army structure, the more likely it is to 
have a command structure with the same characteristics.  For example, the Vietcong in their 
struggle for national liberation against colonial forces, at first the French and then the United 
States, evolved into the conventional structure of almost all armies in the world.  The 
Fuerzas Armadas Revolucionarias de Colombia (FARC) in Colombia has, from its inception, 
established a command structure similar to that of a conventional army.   
 However, the situation among African groups other than those involved in decolonization 
has been different.  See 1 UNDERSTANDING CIVIL WAR: EVIDENCE AND ANALYSIS, AFRICA 
(Paul Collier & Nicholas Sambanis eds., 2005); 2 UNDERSTANDING CIVIL WAR: EVIDENCE 
AND ANALYSIS, EUROPE, CENTRAL ASIA, AND OTHER REGIONS (Paul Collier & Nicholas 
Sambanis eds., 2005).  Their structure is more akin to what in other societies would be called 
gangs because they are characterized by the control of an absolute leader who has powers of 
life and death over its members, who is not subject to any limitations, and whose 
subordinates are simply expected to carry out orders with total obedience.  Notwithstanding 
the range of differences in command structure, these groups are different from conventional 
military structure in that there is effectively no control by reason of a command structure.  
That structure is essentially designed to carry out the orders of the military leader or the 
leader of the movement.  It is precisely because of the absence of a command and control 
system that violations of IHL are products of the military leader’s unilateral decision 
making, as is discussed below.  The absence of a command and control system, to be 
distinguished from merely having a command structure, coupled with the characteristic 
impunity of the military leader and the movement’s political leader (if they are different), 
enhances the incentive to commit violations of IHL. 


12 This was the case with the conflict in the former Yugoslavia, where some militias 
acted as organized crime groups.  Final Report of the Commission of Experts Established 
pursuant to Security Council Resolution 780, U.N. Doc. S/1994/674 (May 27, 1994) 
[hereinafter U.N. Final Report]; Annexes to U.N. Final Report, U.N. Doc. S/1994/674/Add.2 
at Annexes I (Dec. 28, 1994) (military structure). 


13 Supra note 12.  The term non-state actor has traditionally been applied to groups 
directly involved in the armed conflicts, but it should extend to those who support such 
conflicts by aiding or abetting irregularly constituted armed forces, provide arms and 
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members of political parties who occasionally engage in combat and 
sometimes in acts of violence, which constitute violations of IHL; and (2) 
members of organized crime groups or groups pursuing criminal purposes 
while active in armed conflicts and commit violations of IHL. 


The major issues discussed in this Article, although not presented in 
the following order due to significant overlap, are: 
• Whether the new culture of war and its means and methods in conflicts of 


a non-international character and purely internal character, necessarily 
engender greater violations of IHL, and thus whether IHL is relevant to 
this new culture of war and can be assumed to induce compliance with its 
norms; 


• Whether the asymmetry of power between non-state and state actors 
engaged in conflicts of a non-international or purely internal character is 
an insurmountable impediment to compliance with IHL by non-state 
actors; 


• Whether there is sufficient experiential data arising out of the conflicts 
that have taken place since World War II to identify and assess the factors 
that enhance or detract from IHL compliance by non-state actors;14 


 
funding, and, in the case of certain conflicts such as in the Democratic Republic of Congo, 
Sierra Leone, and Liberia, purchase diamonds and precious stones with the knowledge that 
these funds will go into supporting these violent conflicts.  See GREG CAMPBELL, BLOOD 
DIAMONDS (2002).  More recently, the term has been applied to those who finance terrorism.  
S.C. Res. 1368, U.N.Doc. S/RES/1368 (Sept. 12, 2001); S.C. Res. 1373, U.N. Doc. 
S/RES/1373 (Sept. 28, 2001); International Convention for the Suppression of the Financing 
of Terrorism, Dec. 9, 1999, 39 I.L.M. 270; INT’L MONETARY FUND, SUPPRESSING THE 
FINANCING OF TERRORISM: A HANDBOOK FOR LEGISLATIVE DRAFTING (2003); Ahmed Seif El 
Dawla, Terrorism Financing, in I INTERNATIONAL CRIMINAL LAW, supra note 2, ch. 6.3; Ilias 
Bantekas, The International Law of Terrorist Financing, 97 AM. J. INT’L L. 315, 315-33 
(2005).  Some of these groups engaged in administering occupied territory and also engaged 
in organized crime-like operations, which is particularly evident now in the ongoing conflict 
in Iraq, where different competing militias are engaging in such activities.  See M. Cherif 
Bassiouni, Organized Crime and New Wars, in RESTRUCTURING THE GLOBAL MILITARY 
SECTOR: NEW WARS (Mary Kaldor & Basker Vashee eds., 1997); M. Cherif Bassiouni, Post-
Conflict Justice in Iraq: Is the Glass Half-Full, Half-Empty, or is it a Pyrrhic Achievement?, 
in SADDAM ON TRIAL: UNDERSTANDING AND DEBATING THE IRAQI HIGH TRIBUNAL 245 
(Michael P. Scharf & Gregory S. McNeal eds., 2006). 


14 Surprisingly, neither the United Nations nor the International Committee of the Red 
Cross (ICRC) has established a victim and violation-oriented database for the collection of 
information relating to conflicts of a non-international character, purely internal conflicts, 
and tyrannical regime victimization.  The United Nations has established a number of 
commissions to investigate or assess violations of international humanitarian law in different 
conflicts.  Treaty bodies have designated rapporteurs and independent experts, but these 
efforts have always been ad hoc.  Moreover, these institutional experiences have never been 
put together into a coherent database, nor can they be retraced other than through painstaking 
individualized research in the archives of each fact-finding mechanism or body.  As a result, 
a wealth of data which would be helpful is lacking. 
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• To what extent do double standards by states contribute to the reduction 
of compliance by non-state actors; 


• The degree to which enforcement of IHL norms constitutes deterrence 
and thus positively impacts on individual and collective compliance, and 
mutatis mutandis, whether non-enforcement engenders enhanced non-
compliance; 


• Whether among state and non-state actors there is a correlation between 
actual conduct in the field and their harmful outcomes on the one hand, 
and proclaimed values and declared adherence to the Rule of Law on the 
other; and 


• Whether the multiplicity of applicable legal regimes, their confusing 
overlaps, their normative gaps, and their rigid legal characterizations 
contribute to both non-compliance and non-enforcement.15 


 
15 As discussed below, there are several overlapping applicable legal regimes, some of 


which have sub-regimes.  The problems engendered by the multiplicity of legal and sub-
legal regimes and their gaps and overlaps are symbolically reflected in the terminological 
confusion that arises as a result of the diversity of these legal sources. 
 The three legal regimes are International Humanitarian Law (IHL), International 
Criminal Law (ICL) and International Human Rights Law (IHRL).  IHL encompasses 
conventional and customary international law applicable to armed conflict contexts, and its 
sources have different applications and consequences.  In turn, IHL has two sub-legal 
regimes, respectively applicable to conflicts of an international and conflicts of a non-
international character, the latter having less clear norms and much more uncertainty as to 
their applicability than the former.  More importantly, the rules applicable to conflicts of a 
non-international character do nothing more than urge the parties to a conflict to abide by the 
principles and norms applicable to conflicts of an international character.  They do not 
provide non-state actors with the status of combatants or the privileges of POWs.  Bassiouni, 
supra note 2. 
 ICL includes certain crimes that reflect the same humanitarian values as those covered by 
IHL.  It also criminalizes crimes against humanity, which is a historical outgrowth of war 
crimes, and genocide, which is in some respects an extension of crimes against humanity.  
ICL also criminalizes, inter alia, slavery and slave-related practices and torture, which are 
also prohibited by IHL.  The difference between these crimes defined by ICL and those 
defined by IHL is that the former applies in times of war and peace, while the latter applies 
only in times of war.  See BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAW, 
supra note 1, at 141-42. 
 IHL can be seen as part of IHRL applicable in armed conflict.  Louise Doswald-Beck & 
Slyvain Vite, International Humanitarian Law and Human Rights Law, 293 INT’L REV. RED 
CROSS 94, 94 (1993).  However, IHRL does not impose criminal penalties, but is instead 
enforced through a variety of non-coercive mechanisms which vary depending upon the 
treaty-body mechanism that has been created.  See generally LINDA MALONE, 
INTERNATIONAL HUMAN RIGHTS (2002); THEODOR MERON, HUMAN RIGHTS AND 
HUMANITARIAN NORMS AS CUSTOMARY LAW (1989); THEODOR MERON, HUMAN RIGHTS IN 
INTERNAL STRIFE: THEIR INTERNATIONAL PROTECTION (1987); HENRY J. STEINER, RYAN 
GOODMAN & PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN CONTEXT: LAW, POLITICS, 
MORALS (2007); DAVID WEISSBRODT & CONNIE DE LA VEGA, INTERNATIONAL HUMAN 
RIGHTS LAW: AN INTRODUCTION (2007). 
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The above-mentioned factors and others discussed in this article have a 
significant bearing on the non-compliance with IHL by non-state actors in 
conflicts of a non-international or purely internal character; and whether 
non-compliance has reached a crisis proportion that requires a re-
examination of the validity of the assumptions underlying compliance 
expectations.  The proposition discussed below is how to reduce the 
harmful human consequences produced during these conflicts by increasing 
the levels of individual and collective compliance with IHL.16  This requires 
assessing the new culture of war and its means and methods, appraising the 
factors leading to or detracting from compliance, and reviewing the 
applicable law and its enforcement, particularly as regards the dual 
standards employed by major states whereby their non-compliance with 
IHL becomes the de facto accepted exception.17 


Although empirical data about factors concerning individual and 
collective compliance with IHL by non-state actors is limited, anecdotal 
data is available to illustrate the issues raised herein.  In this area, past 
experience is unfortunately more than merely illustrative, it is shockingly 
telling. 


It should be noted that there are also a number of major gaps in ICL 
with respect to non-state actors.  For example, both the Genocide 
Convention and the Convention Against Torture apply to state actors.  
Crimes against humanity has not yet been embodied in a separate 
international convention and, under customary international law, applies to 
state actors, even though it would be clearly desirable to also have it apply 
to non-state actors.  There is therefore much need to develop ICL and to fill 
the gaps contained therein with respect to non-state actors as there is with 


 


 Each one of these legal regimes uses different terminology, even when the subject matter 
or the legal protections are the same, thus creating the confusion mentioned above.  
Throughout this Article, the term IHL is used largo sensu and includes crimes against 
humanity and genocide.  Admittedly, these two crimes arise under ICL, but their close 
connection to war crimes and the fact that they occur mostly during armed conflicts warrant 
their inclusion within the larger meaning of IHL. 


16 For the applicability of IHL to internal conflicts, see MOIR, supra note 5; JOHN N. 
MOORE, LAW AND CIVIL WAR IN THE MODERN WORLD (1974); Rosalyn Higgins, 
International Law and Civil Conflict, in THE INTERNATIONAL REGULATION OF CIVIL WARS 
(Evan D.T. Luard ed., 1972); Evan D.T. Luard, Civil Conflicts in Modern International 
Relations, in THE INTERNATIONAL REGULATION OF CIVIL WARS, supra. 


17 American exceptionalism has been growing evident in the past fifty years.  See PETER 
HUTCHAUSEN, AMERICA’S SPLENDID LITTLE WARS: A SHORT HISTORY OF U.S. MILITARY 
ENGAGEMENTS: 1975-2000 (2003); MICHAEL IGNATIEFF, THE LESSER EVIL: POLITICAL ETHICS 
IN AN AGE OF TERROR (2004); CHALMERS JOHNSON, THE SORROWS OF EMPIRE: MILITARISM, 
SECRECY AND THE END OF THE REPUBLIC (2005); PHILIPPE SANDS, LAWLESS WORLD: 
AMERICA AND THE MAKING AND BREAKING OF GLOBAL RULES—FROM FDR’S ATLANTIC 
CHARTER TO GEORGE W. BUSH’S ILLEGAL WAR (2005). 
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respect to IHL.18 
There is also the need to clarify the applicability and enforcement 


mechanisms of IHRL in connection with non-state actors.   


II. INTERNATIONAL HUMANITARIAN LAW AND THE REGULATION OF 
ARMED CONFLICTS 


IHL is the body of norms that regulates the conduct of those who are 
involved in armed conflicts.19  It includes the prohibition of certain ways 
and means of warfare and the prohibition of certain weapons.  More 
importantly, it is designed to protect certain categories of persons and 
property from harm.  Although these prohibitions and limitations are based 
on different legal sources, they apply during the course of armed conflicts 
whether of an international or non-international character.  They extend the 
same protections to civilians irrespective of the legal characterization of the 
conflict.  However, they do not extend the same rights and privileges of 
combatants to those engaged in combat on the side of insurgents or 
belligerents in conflicts of a non-international and purely internal 
character.20  Enforcement of these norms depends on the legal 
characterization of the given conflict.  Thus, in conflicts of an international 
character, the more serious violations of these norms are criminalized under 
the label of “grave breaches” of the Geneva Conventions and as war crimes 


 
18 See supra note 5. 
19 These instruments are reprinted in M. CHERIF BASSIOUNI, A MANUAL ON 


INTERNATIONAL HUMANITARIAN LAW AND ARMS CONTROL AGREEMENTS (2000); ADAM 
ROBERTS & RICHARD GUEFF, DOCUMENTS ON THE LAW OF WAR (3d. ed. 2000); 1-2 THE LAW 
OF WAR: A DOCUMENTARY HISTORY (Leon Friedman ed., 1972); THE LAWS OF ARMED 
CONFLICTS: A COLLECTION OF CONVENTIONS, RESOLUTIONS AND OTHER DOCUMENTS 
(Dietrich Schindler & Jiri Toman eds., rev. ed. 2004). 
 For commentaries and analyses on these documents and customary IHL, see 
COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA 
CONVENTIONS OF 12 AUGUST 1949 (Y. Sandoz et al. eds., 1987) [hereinafter COMMENTARY 
ON THE ADDITIONAL PROTOCOLS] ; GERALD I. A. D. DRAPER, THE RED CROSS CONVENTIONS 
OF 1949 (1958); INT’L COMM. OF THE RED CROSS, CUSTOMARY INTERNATIONAL 
HUMANITARIAN LAW (Jean-Marie Henckaerts & Louise Doswald-Beck eds., 2006) 
[hereinafter ICRC]; HILAIRE MCCOUBREY, INTERNATIONAL HUMANITARIAN LAW (1990); 
JEAN S. PICTET, I-IV COMMENTARY ON THE GENEVA CONVENTIONS OF 12 AUGUST 1949 
(ICRC 1952); JEAN S. PICTET, DEVELOPMENT AND PRINCIPLES OF INTERNATIONAL 
HUMANITARIAN LAW (1985); JEAN S. PICTET, HUMANITARIAN LAW AND THE PROTECTION OF 
WAR VICTIMS (1975); M. SASSOLI & A. A. BOUVIER, HOW DOES LAW PROTECT IN WAR? 
(ICRC 1999); THE IMPLEMENTATION OF INTERNATIONAL HUMANITARIAN LAW (Frits 
Kalshoven & Yves Sandoz eds., 1989); ZEGVELD, supra note 5; Jean-Marie Henckaerts, 
Study on Customary International Humanitarian Law: A Contribution to the Understanding 
and Respect for the Rule of Law in Armed Conflict, 87 INT’L REV. RED CROSS 175, 187 
(2005); See also MORRIS GREENSPAN, THE LAW OF LAND WARFARE (1959). 


20 MOIR, supra note 5, at 65-66. 
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when these violations occur under customary IHL.21  For these violations, 
states have, inter alia, the obligation to criminalize, prosecute, punish, and 
extradite.  However, in conflicts of a non-international character, the same 
depredations are called “violations” and the obligations of states described 
above are not necessarily applicable in the same manner.  As to purely 
internal conflicts, none of the above applies, as only domestic law is 
deemed applicable. 


International and domestic law do not always converge with respect to 
the laws and customs of war.  The national laws of almost all countries 
address the regulation of armed conflicts as part of their internal military 
law, reflecting the obligations of international law.  In addition, national 
military laws contain other provisions concerned with the way their military 
are expected to function.  But IHL as codified in these laws is seldom 
reflected in national criminal laws applicable to those who are not part of 
the armed forces.  Nevertheless, the values of national societies have 
impacted the laws and customs of war in the international context even 
though the values reflected in IHL are found in humanitarian principles, 
principles that have evolved in different civilizations over the past five 
thousand years.22  In time, these humanitarian principles formed an inter-
woven fabric of international principles, norms, and rules of conduct 
designed to prevent certain forms of physical harm and hardships from 
befalling certain persons.  Protected individuals include civilian non-
combatants, those hors de combat such as the sick, wounded, shipwrecked, 
prisoners of war, those covered by the Red Cross and Red Crescent 
emblems, and those who provide medical and humanitarian assistance in 
the course of armed conflicts.23  These norms also extend to protected 


 
21 The most detailed comprehensive listing of these crimes is in Article 8 of the Rome 


Statute.  Rome Statute of the International Criminal Court art. 8, July 17, 1998, 2187 
U.N.T.S. 90 [hereinafter Rome Statute]; see also M. CHERIF BASSIOUNI, II THE LEGISLATIVE 
HISTORY OF THE INTERNATIONAL CRIMINAL COURT 55-94 (2005); KNUT DÖRMANN, 
ELEMENTS OF WAR CRIMES UNDER THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL 
COURT (ICRC 2003). 


22 See M. Cherif Bassiouni, Introduction to International Humanitarian Law, in I 
INTERNATIONAL CRIMINAL LAW, supra note 2, ch. 4.1.  See also TIMOTHY MCCORMACK & H. 
DURHAM, THE CHANGING FACE OF CONFLICT AND THE EFFICACY OF INTERNATIONAL 
HUMANITARIAN LAW (1999). 


23 See Geneva Convention Relative to the Protection of Civilian Persons in Time of War 
art.27, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 (entered into force for the United 
States Feb. 2, 1956) [hereinafter Geneva IV] (“Protected persons are entitled, in all 
circumstances, to respect for their persons, their honour, their family rights, their religious 
convictions and practices, and their manners and customs.”). 
 Geneva Convention Relative to the Treatment of Prisoners of War art. 13, Aug. 12, 1949, 
6 U.S.T. 3316, 75 U.N.T.S. 135 (entered into force for the United States Feb. 2, 1956) 
[hereinafter Geneva III] (“Prisoners of war must at all times be humanely treated . . . .”). 
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targets, such as civilian installations, hospitals, religious and cultural 
monuments, and cultural artifacts.24  These protections are embodied in IHL 
in certain enunciated principles and are also contained in specific norms.  
Irrespective of whether these international legal principles and norms are 
absorbed in national laws, international law provides for obligations 
applicable to states. 


The interplay between international and national law is particularly 
evident in the areas of individual criminal responsibility and the 
international responsibility of states for wrongful conduct.  Thus, individual 
violators of these norms are subject to disciplinary and criminal sanctions 
 


 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field art. 26, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 (entered 
into force for the United States Feb. 2, 1956) [hereinafter Geneva I] (“The staff of National 
Red Cross Societies and that of other Voluntary Aid Societies . . . are placed on the same 
footing as [medical personnel]”). 
 Geneva Convention for the Amelioration of the Condition of Wounded, Sick, and 
Shipwrecked Members of the Armed Forces at Sea art. 12, Aug. 12, 1949, 6 U.S.T. 3217, 75 
U.N.T.S. 85 (entered into force for the United States Feb. 2, 1956) [hereinafter Geneva II] 
(“Members of the armed forces . . . who are at sea and who are wounded, sick or 
shipwrecked, shall be respected and protected in all circumstances”); id. art. 36 (“The 
religious, medical and hospital personnel of hospital ships and their crew shall be respected 
and protected . . . .”). 
 The 1949 Geneva Conventions are now part of customary international law, since 176 out 
of 189 member states of the United Nations have ratified them. 


24 In addition to the four Geneva Conventions of August 12, 1949, supra note 23, see 
Geneva Convention Protocol I, supra note 5, art. 52(2) (“Attacks shall be limited strictly to 
military objectives.”); id. art. 53(a) (“[It is prohibited] to commit any acts of hostility 
directed against the historic monuments, works or art or places of worship which constitute 
the cultural or spiritual heritage of peoples.”); Protocol II Additional to the Geneva 
Conventions of 12 Aug. 1949 (Relating to the Protection of Victims of Non-International 
Armed Conflicts), Dec. 12, 1977, U.N. Doc. A/32/144 Annex II [hereinafter Geneva 
Convention Protocol II]; cf., e.g., Geneva IV, supra note 23, art. 147 (“Grave 
breaches . . . shall be those involving any of the following acts . . . extensive destruction and 
appropriation of property, not justified by military necessity and carried out unlawfully and 
wantonly.”). 
 This is reflected in the 1954 Hague Convention for the Protection of Cultural Property in 
the Event of Armed Conflict and its 1999 Protocols.  Convention for the Protection of 
Cultural Property in the Event of Armed Conflict, May 14, 1954, 249 U.N.T.S. 240 
[hereinafter 1954 Hague Convention]; Protocol to the Convention for the Protection of 
Cultural Property in the Event of Armed Conflict 1954, May 14, 1954, 249 U.N.T.S. 348 
[hereinafter Hague Convention Protocol I]; Second Protocol to the Hague Convention for the 
Protection of Cultural Property in the Event of Armed Conflicts, Mar. 26, 1999, 38 I.L.M. 
769 [hereinafter Hague Convention Protocol II]; see also Patty Gerstenblith & Lucille 
Roussin, International Cultural Property, 41 INT’L LAW. 613 (2007); Patty Gerstenblith, 
From Bamiyan to Baghdad: Warfare the Preservation of Cultural Heritage at the Beginning 
of the 21st Century, 37 GEO. J. INT’L L. 245 (2006); James A. R. Nafziger, The Principles for 
Cooperation in the Mutual Protection and Transfer of Cultural Material, 8 CHI. J. INT’L L. 
147 (2007). 
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depending upon the seriousness of the violation by the state of nationality, 
but also by any other state under the principle of universal jurisdiction for 
“grave breaches” as defined in IHL and as war crimes under customary 
international law.  Moreover, states whose personnel have committed such 
violations may owe compensatory and even punitive damages to the state 
whose nationals have been victimized.25  The foregoing, however, applies 
mainly to conflicts of an international character, as these protections and 
prohibitions are not necessarily applicable to conflicts of a non-international 
and purely internal character.26  In these contexts, international human 
rights law and international criminal law apply, subject to the reservations 
noted in the conclusion of Section I.   


The sources of IHL norms are conventional and customary 
international law, commonly referred to respectively as “the Law of 
Geneva” (for the conventional law of armed conflicts) and “the Law of The 
Hague” (for the customary law of armed conflicts).27  The Law of The 
Hague is not, however, exclusively customary law because it is in part 
made of treaty law, and also because treaty law has become part of 
customary law.28  In turn, the Law of Geneva is not exclusively treaty law, 


 
25 For the latter, see Convention Respecting the Laws and Customs of War on Land, Oct. 


18, 1907, 36 Stat. 2277, 1 BEVANS 631 [hereinafter Second Hague IV] (“A belligerent party 
which violates the provisions of the said Regulations shall, if the case demands, be liable to 
pay compensation.”).  For the former, the “grave breaches” of the Geneva Conventions, see 
Geneva I, supra note 23, art. 49; Geneva II, supra note 23, art. 50; Geneva III, supra note 23, 
art. 129; Geneva IV, supra note 23, art. 146. 


26 Only Common Article 3 and Geneva Convention Protocol II apply to non-state actors 
in conflicts of a non-international character.  Such persons do not benefit from the status of 
POW.  In purely internal conflicts, these norms are not applicable.  See MOIR, supra note 5, 
chs. 2-3; ZEGVELD, supra note 5, at 55. 


27 See BASSIOUNI, supra note 19, at 18.  The Four Geneva Conventions of August 12, 
1949, which, as of January 1, 2007, have been ratified by 194 states, are deemed to reflect 
customary international law.  ICRC, International Humanitarian Law: Treaties & 
Documents, http://www.icrc.org/ihl.nsf/CONVPRES?OpenView (last visited Sept. 6, 2008).  
Also deemed customary international law are parts of Protocol I (1977), which deals with 
conflicts of an international character (ratified by 167 states), and Protocol II (ratified by 163 
states).  Id.  In short, the Four Geneva Conventions of 1949 embody customary international 
law and ultimately have become customary international law, while the two Additional 
Protocols (1977) embody, in part, customary international law, but have not, in their entirety, 
risen to the level of customary international law.  ICRC, supra note 19.  The ICRC undertook 
a study published in 2005 on what has become customary international law, and in a sense it 
represents the equivalent of the 1899 and 1907 Hague Conventions on the codification of the 
customary law of armed conflict.  Id.  While the ICRC’s study may be deemed doctrinal, it 
nonetheless fills a gap left open by the political inability of states to update the 1907 Hague 
Convention codifying the customary international law of armed conflicts.  Id.; see also 
HENCKAERTS, supra note 19. 


28 BASSIOUNI, supra note 19, at 18. 
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because it reflects customary law.29  Thus, the traditional distinction 
between conventional and customary law has been substantially eroded.30  
Additionally, the treaty law that applies to weapons control derives from 
customary, as well as conventional, law and some of its specific norms have 
become part of customary law.31 


In the last half-century, the term international humanitarian law 
initially denoted the protections and obligations arising out of the 1949 
Geneva Conventions,32 whose origins were the 1864 Convention for the 
Amelioration of the Condition of the Wounded in Armies in the Field.33  
Subsequently, the term has been broadened to encompass all violations of 
the laws of armed conflict, whether they are contained in the 1949 Geneva 
Conventions and the two 1977 Additional Protocols or in customary 
international law as first reflected in the 1899 and then in the 1907 Hague 
Convention IV and its Annexed Regulations (1907 Hague IV), or that body 
of conventional and customary international law applicable to armed 
 


29 Id. at 20. 
30 Id. 
31 Id. at 18, 20.  With respect to the prohibition of certain weapons on the basis that they 


are “indiscriminate” or because they cause “unnecessary pain and suffering,” the first 
international instrument was the 1868 St. Petersburg Declaration which prohibits the use of 
dum-dum and explosive bullets.  St. Petersburg Declaration Renouncing the Use, in Time of 
War, of Explosive Projectiles Under 400 Grammes Weight, Nov. 29/Dec. 11, 1868, 1 AM. J. 
INT’L L. SUPP. 95 (1907), available at http://www.icrc.org/ihl.nsf/FULL 
/130?OpenDocument (last visited Sept. 8, 2008).  It was followed by the 1925 Geneva 
Convention on Asphyxiating Gases.  Protocol for the Prohibition of the Use in War of 
Asphyxiating, Poisonous, or other Gases and Bacteriological Methods of Warfare, June 17, 
1925, 26 U.S.T. 571, 94 L.N.T.S. 65, reprinted in 25 AM. J. INT’L L. 94 (1931); see also 
Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-
Personnel Mines and on their Destruction, Sept. 18, 1997, 36 I.L.M. 1507; Convention on 
the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons 
and on their Destruction, 13 Jan. 1993, S. Treaty Doc. No. 103-21, 1974 U.N.T.S. 45; 
Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons (Protocol III), 
Oct. 10, 1980, 1342 U.N.T.S. 171, 19 I.L.M. 1534 [hereinafter Protocol III]; Convention on 
the Prohibition of the Development, Production and Stockpiling of Bacteriological 
(Biological) and Toxin Weapons and on Their Destruction, Apr. 10, 1972, 26 U.S.T. 583 
1015 U.N.T.S. 163.  There are thirty-five Weapons Control conventions, but few specifically 
criminalize the use of these weapons.  BASSIOUNI, INTRODUCTION TO INTERNATIONAL 
CRIMINAL LAW, supra note 1, at 142-44.  Instead, their criminalization can be adduced from 
customary international law and from the writings of the most distinguished publicists.  See 
e.g., Statute of the International Court of Justice art. 38, June 26, 1945, 59 Stat. 1055, 156 
U.N.T.S. 77 (citing the sources of international law). 


32 Geneva I, supra note 23; Geneva II, supra note 23; Geneva III, supra note 23; Geneva 
IV, supra note 23. 


33 Geneva Convention for the Amelioration of the Condition of the Wounded in Armies 
in the Field, Aug. 22, 1864, 18 Martens 440, reprinted in 1 AM. J. INT’L L. 90 (1907) 
(Supp.), available at http://www.icrc.org/ihl.nsf/FULL/120?OpenDocument (last visited 
Sept. 1, 2008). 
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conflicts in connection with the protection of cultural property34 and the 
prohibition of use of certain weapons.35 


The four Geneva Conventions of 1949 and their Protocol I are the 
principal instruments of IHL that govern conflicts of an international 
character.36  Common Article 3 of the four Geneva Conventions of 1949 
(Common Article 3) and Additional Protocol II of 1977 (Protocol II) are the 
principal instruments applicable to conflicts of a non-international 
character.37  The four Geneva Conventions of 1949 and parts of Protocols I 
and II are deemed part of customary international law.38  But these norms 
do not apply to purely internal conflicts, in which non-state actors are 
subject only to the criminal laws of the state in whose territory the conflict 
occurs and to applicable international criminal law norms, such as those 
pertaining to genocide and crimes against humanity.39  Moreover, these 
non-state actors who are de facto, but not de jure combatants in such 
conflicts, and who are therefore deemed criminals under the national laws 
of the state where the conflicts occur, have no specific protection under 
IHL, other than vague and general exhortations contained in Common 
Article 3 and Protocol II.40  In short, non-state actors fight “in a twilight 
zone between lawful combatancy and common criminality.”41 


The International Committee of the Red Cross (ICRC) defines IHL as 
the body of rules that protects people during wartime who are not or are no 
longer participating in the hostilities.42  Its central purpose is to limit and 
 


34 This is reflected in the 1954 Hague Convention for the Protection of Cultural Property 
in the Event of Armed Conflict and its 1999 Protocols.  1954 Hague Convention, supra note 
24; Hague Convention Protocol I, supra note 24; Hague Convention Protocol II, supra note 
24. 


35 Supra note 31. 
36 See generally Geneva I, supra note 23; Geneva II, supra note 23; Geneva III, supra 


note 23; Geneva IV, supra note 23; Geneva Convention Protocol I, supra note 5. 
37 See generally Geneva I, supra note 23, art. 3; Geneva II, supra note 23, art. 3; Geneva 


III, supra note 23, art. 3; Geneva IV, supra note 23, art. 3; Geneva Convention Protocol II, 
supra note 24, at art. 1.  


38 See G.A. Res. 59/36, ¶ 1, U.N. Doc. A/RES/59/36 (Dec. 2, 2004) (noting “the virtually 
universal acceptance of the Geneva Conventions of 1949” and “the trend towards a similarly 
wide acceptance of the two Additional Protocols of 1977”). 


39 See supra note 5; Kleffner, supra note 5; SCHABAS, supra note 5; SCHABAS, GENOCIDE 
IN INTERNATIONAL LAW, supra note 5; Convention on the Prevention and Punishment of the 
Crime of Genocide, art. 2, Dec. 9, 1948, 102 Stat. 3045, 78 U.N.T.S. 277 [hereinafter 
Genocide Convention]. 


40 MOIR, supra note 5, at 232 (discussing the lack of enforcement provisions). 
41 J.E. Bond, Application of the Law of War to Internal Conflicts, 3 GA. J. INT’L & COMP. 


L. 345, 367. 
42 See ICRC, WHAT IS INTERNATIONAL HUMANITARIAN LAW? (2004), available at 


http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/humanitarian-law-factsheet/$File/What_is 
_IHL.pdf. 
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prevent human suffering in times of armed conflict.43  The rules are to be 
observed not only by governments and their armed forces, but also by 
belligerent groups and any other parties to a conflict, whether they are state 
or non-state actors.44 


Certain principles and norms contained in the Geneva Conventions 
derive from customary international law45 and, as stated above, extend to 
the protection of cultural property46 and the prohibition of the use of certain 
weapons that are regulated by specific treaties.47 


After World War II, crimes against humanity emerged out of war 
crimes, but remained connected thereto.48  In 1950, the International Law 
Commission declared crimes against humanity to be unrelated to war 
crimes, and they became a separate category of international crimes, 
applicable in times of war and peace.49  In 1948, the Genocide Convention50 
defined the new international crime of genocide, which is also applicable in 
both war and peace.51  Genocide and crimes against humanity, as well as 
war crimes, are deemed jus cogens international crimes, nevertheless there 
are questions about whether or not genocide and crimes against humanity 
apply to non-state actors.52 
 


43 Id. 
44 Id. 
45 See PETER MALANCZUK & MICHAEL BARTON AKEHURST ICHAEL AKEHURST, 


AKEHURST’S MODERN INTRODUCTION TO INTERNATIONAL LAW 39-47 (7th ed. 1997) 
(discussing customary international law). 


46 See generally 1954 Hague Convention, supra note 24; Hague Convention Protocol I, 
supra note 24; Hague Convention Protocol II, supra note 24. 


47 See generally supra note 19. 
48 See BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 1, at 60-68; see also MAY, 


supra note 5, at 5-6; ROBERTSON, supra note 5, at 253. 
49 See Int’l Law Comm’n, Principles of International Law Recognized in the Charter of 


the Nuremberg Tribunal and in the Judgment of the Tribunal, With Commentaries, ¶ 123, 
U.N. Doc. A/1316 (1950).  See also BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 1, 
at 178-81; MAY, supra note 5, at 5-6; ROBERTSON, supra note 5, at 260-61. 


50 See Genocide Convention, supra note 39, art. 2.; see also SCHABAS, GENOCIDE IN 
INTERNATIONAL LAW, supra note 5. 


51 The customary and conventional international law prohibitions mentioned above 
overlap in many respects, and also overlap with two other legal regimes, namely 
International Criminal Law (ICL) and International Human Rights Law (IHRL), as discussed 
below.  See Bassiouni, supra note 2.  Crimes against humanity and genocide apply in both 
the context of war and peace, while the law of armed conflicts applies only in times of war.  
The first two categories of international crimes have their genesis in war crimes and are 
therefore an outgrowth of IHL.  All three crimes, however, share the same humanitarian 
values and goals.  Id. 


52  See the discussion of this point in supra note 5 and in the conclusion of Section I.  See 
also BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAW, supra note 1, at 239-42; 
Bassiouni, Accountability for Violations of International Humanitarian Law, supra note 1, at 
11. 
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The evolution of IHL norms in both customary and conventional 
international law evidences the tension between humanitarian values and 
states’ interests.  Proponents of the former have sought to expand the 
protective scope for persons and non-military targets, as well as impose 
limits on the use of force and the use of certain weapons.  Proponents of the 
latter have resisted this trend and pushed in the opposite direction by 
carving out exceptions, such as the doctrine of “military necessity,” and by 
leaving certain areas ambiguous, such as the limits on military 
bombardments and the use of certain weapons.53 


The humanization of armed conflict has been difficult, because 
traditionally the pursuit of war has been to achieve military success through 
the fastest, most effective means and with the least costs to the protagonist, 
irrespective of the harm inflicted upon the enemy.  Humanitarian arguments 
alone have seldom been a sufficient basis to induce states to altruistically 
limit the use of their might against their enemies, particularly against those 
who are incapable of reciprocating similar harm.  Pragmatic and policy 
arguments, however, have greatly aided the development of IHL.54  
Mutuality of interest and other pragmatic policy considerations have 
combined with humanitarian concerns to produce a body of norms and rules 
of conduct that carry in them the expectations of voluntary compliance.  But 
where mutuality of interest and pragmatic considerations do not exist or do 
not weigh in the scales of the cost-benefit analysis, voluntary compliance 
diminishes or disappears.  Last but not least, it must be underscored that the 
IHL protective scheme has gaps, overlaps, and ambiguities,55 which provide 
escape hatches for states unwilling to enforce IHL. 


The two sources of IHL, namely customary and conventional 
international law and their respective legal sub-regimes as described below, 
not only overlap and have gaps, they also exhibit an unfair imbalance 
between rights and protections depending on the legal characterization of 
the type of conflict.  Thus, a person who would otherwise qualify as a 
lawful combatant in a conflict of an international character becomes a 
common criminal in a conflict of a non-international character and in an 
internal conflict.  This unfair imbalance is, by deduction, a factor affecting 
voluntary compliance by non-state actors. 


The regulation of armed conflicts exists either under customary or 
conventional international law.  For example, the “Law of the Hague” and 
the “Law of Geneva” are also divided according to the legal 
 


53 See supra note 31. 
54 THEODOR MERON, THE HUMANIZATION OF INTERNATIONAL LAW 29-38, 45-50 (2006); 


Theodor Meron, The Humanization of Humanitarian Law, 94 AM. J. INT’L L. 239, 243-47 
(2000). 


55 See Bassiouni, supra note 2. 
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characterization of the types of conflict, namely, conflicts of an 
international and non-international character.56  Thus, these two sources of 
law have in effect created two sub-legal regimes within the overall regime 
of the Law of Armed Conflict.  The 1907 Hague IV Convention and its 
Annexed Regulations apply only to conflicts of an international character, 
namely conflicts between states,57 as do the Four Geneva Conventions of 
1949,58 and Additional Protocol I but with a sub-regime applicable to 
conflicts of a non-international character contained in Common Article 3.59  
Protocol II deals exclusively with conflicts of a non-international 
character.60  Common Article 3 is deemed part of customary international 
law.61  Only some aspects of Protocol II are however deemed customary 
international law, thus leaving open for conjecture what is and what is not 
binding under customary international law.62  Purely internal conflicts are 
not covered by any of the regimes. 


The inequities created by these multiple regimes are reflected in the 
fact that non-state actors in conflicts of a non-international and purely 
internal character are not deemed de jure combatants in the way that state 
actors are, and they therefore do not benefit from POW status.  The only 
protection for those non-state actors engaged in a conflict of a non-
 


56 For the latter, see Geneva I, supra note 23, art. 3; Geneva II, supra note 23, art. 3; 
Geneva III, supra note 23, art. 3; Geneva IV, supra note 23, art. 3. 


57 Second Hague IV, supra note 25, art. 2. 
58 See, e.g., Geneva I, supra note 23, art. 2 (“In addition to the provisions which shall be 


implemented in peacetime, the present Convention shall apply to all cases of declared war or 
of any other armed conflict which may arise between two or more of the High Contracting 
Parties . . . .”).  The three corresponding Geneva Conventions employ identical language in 
their respective Article 2s.  See Geneva II, supra note 23, art. 2; Geneva III, supra note 23, 
art. 2; Geneva IV, supra note 23, art. 2. 


59 See, e.g., Geneva I, supra note 23, art. 3 (“In the case of armed conflict not of an 
international character occurring in the territory of one of the High Contracting Parties, each 
Party to the conflict shall be bound to apply, as a minimum, the following provisions . . . .”).  
The three corresponding Geneva Conventions employ identical language in their respective 
Article 3s.  See Geneva II, supra note 23, art. 3; Geneva III, supra note 23, art. 3; Geneva 
IV, supra note 23, art. 3. 


60 See Geneva Convention Protocol II, supra note 24, art. 1(1) (“This Protocol . . . shall 
apply to all armed conflicts which are not covered by [all cases of declared war or of any 
other armed conflict which may arise between two or more of the High Contracting Parties] 
and which take place in the territory of a High Contracting Party between its armed forces 
and dissident armed forces or other organized armed groups . . . .”); see also THE LAW OF 
NON-INTERNATIONAL ARMED CONFLICT: PROTOCOL II TO THE 1949 GENEVA CONVENTIONS pt. 
I (Howard S. Levie ed., 1987). 


61 M. Cherif Bassiouni, International Recognition of Victim’s Rights, 6 HUM. RTS. L. 
REV. 203, 254 n.254 (2006); M. Cherif Bassiouni, International Recognition of Victims’ 
Rights, in III INTERNATIONAL CRIMINAL LAW ch. 4.10 M. Cherif Bassiouni ed., 3d ed. 2008). 


62 See, e.g., ICRC, supra note 19; MAY, supra note 5, ch. 4; ROBERTSON, supra note 5, at 
215; Henckaerts, supra note 19. 
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international character derive from Common Article 3 and Protocol II, 
which is to be treated, at minimum, in accordance with the specific contents 
of those provisions, which summarize the broader and more detailed 
protections contained in the Four Geneva Conventions of 1949.  Moreover, 
such persons can be treated as ordinary criminals who have violated 
domestic criminal law, whether or not they have complied with IHL or 
national law.  Thus, even if non-state actors engaged in a conflict of a non-
international character with a state satisfied all of the requirements of a 
lawful combatant under Geneva III and IV and used force only against an 
opposing combatant who is a state actor, their action would still be deemed 
criminal under domestic law.  IHL does not afford them the lawful status of 
a combatant like those who are part of the armed forces of a state.  This 
imbalance is maintained by states that retain the monopoly of legitimate use 
of force and want to deny their non-state actor opponents the protections 
owed to POWs and the benefit of combatant legitimacy.  Scholars and 
experts have sought to redress this imbalance by doctrinal development but 
with little practical success, as evidenced by the fact that the relevant norms 
of IHL have not been amended to date. 


One of the early authoritative commentators on the Geneva 
Conventions, Jean Pictet, concluded that Common Article 3 should apply as 
follows: 


(1) That the Party in revolt against the de jure Government possesses an organized 
military force, an authority responsible for its acts, acting within a determinate 
territory and having the means of respecting and ensuring respect for the Convention. 


(2) That the legal Government is obliged to have recourse to the regular military 
forces against insurgents organized as military and in possession of a part of the 
national territory. 


(3) (a)  That the de jure Government has recognized the insurgents as belligerents; or 


(b)  that it has claimed for itself the rights of a belligerent; or 


(c)  that it has accorded the insurgents recognition as belligerents for the purposes 
only of the present Convention; or 


(d)  that the dispute has been admitted to the agenda of the Security Council or the 
General Assembly of the United Nations as being a threat to international peace, a 
breach of the peace, or an act of aggression. 


(4) (a)  That the insurgents have an organization purporting to have the characteristics 
of a State. 


(b)  That the insurgent civil authority exercises de facto authority over persons 
within a determinate territory. 


(c)  That the armed forces act under the direction of the organized civil authority 
and are prepared to observe the ordinary laws of war. 


(d)  That the insurgent civil authority agrees to be bound by the provisions of the 
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Convention.63  


Although states’ international legal positions and governmental 
opinions affirm that they and non-state actors are equally bound by 
Common Article 3 and Protocol II,64 thus giving a false appearance of the 
existence of a reciprocal balance, states exclusively reserve to themselves 
the determination of when Common Article 3 and Protocol II are 
applicable.65  Thus, two questions arise: first, whether the governments of 
the High Contracting Parties to the Geneva Conventions deem themselves 
obligated other than by their own will; and second, whether non-state actors 
deem themselves obligated even if states claim that they are.  The actual 
practice of states and non-state actors in conflicts of a non-international and 
internal character evidences the imbalance arising out of the fact that non-
state actors would be bound by certain obligations, but would not have the 
benefits of certain advantages as discussed throughout this Article. 


A separate question is the degree to which Common Article 3 is 
binding upon states.  The application of the Article depends on a state’s 
determination of whether the conflict is considered a state of belligerency.  
However, it is left to the states to determine whether the conflict involving 
non-state actors is or is not considered to be part of a state of belligerency.  
However, states may claim that in order to be binding, there must be a state 
of belligerency.  Consequently, if states can determine that a state of 
belligerency does not exist, they can argue that Common Article 3 is not 
applicable and thus they do not have to treat those who opposed them in 
accordance with its provisions.  The imbalance results in unfairness and that 
in turn leads those who engage in such conflicts against states to ignore the 
obligations of humane treatment that are predicated in this situation on the 
assumption of reciprocity.66  Scholars argue that the obligation of humane 
treatment is binding upon states, whether states declare it to be or not.67  


 
63 PICTET, I COMMENTARY ON THE GENEVA CONVENTIONS OF 12 AUGUST 1949, supra note 


19, at 49-50. 
64 Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14, 114, ¶ 119 (June 


27); ZEGVELD, supra note 5, at 10.  See also PICTET, IV COMMENTARY ON THE GENEVA 
CONVENTIONS OF 12 AUGUST 1949, supra note 19, at 37; COMMENTARY ON THE ADDITIONAL 
PROTOCOLS, supra note 19, at 1345. 


65 ZEGVELD, supra note 5, at 12-13. 
66 See MOIR, supra note 5; MERON, THE HUMANIZATION OF INTERNATIONAL LAW, supra 


note 54; Meron, International Criminalization of Internal Atrocities, infra note 68. 
67 The writings of legal scholars are neither read nor followed by non-state actors, such 


as the FARC, the Janjaweed, or the Lord’s Resistance Army.  Consequently, it is impossible 
to assume that doctrine has much effect on non-state actors.  Moreover, very little evidence 
exists that scholars writing on customary practices, which in this case includes those of non-
state actors, have had access to any empirical data that supports their arguments about the 
practice of non-state actors.  Consequently, doctrine is substantially isolated from the reality 
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Non-state actors have no inducement for compliance without the assurance 
of reciprocity, and certainly none if they are treated as common criminals, 
instead of lawful combatants.  


To complicate matters, purely domestic conflicts are excluded from the 
applicability of IHL, though some experts argue that these conflicts should 
be included under Common Article 3 and Protocol II.  Most states, 
however, consider them outside IHL’s protective scheme.68  Purely 
domestic or internal conflicts that do not satisfy the elements of a conflict of 
a non-international character as defined in Common Article 3 and Protocol 
II are referred to by the ICRC as “internal disturbances or strife” and as 
“internal strife.”69  These types of conflict are subject to another legal 
regime—that of International Human Rights Law (IHRL), which has no 
coercive enforcement mechanism.  They are however subject to 
International Criminal Law (ICL), subject however to certain limitations of 
ICL’s applicability to non-state actors as discussed above. 


It is anachronistic that these different legal regimes and sub-regimes 
apply to the same socially protected interests and reflect the same human 
and social values, but differ in their applications depending on the legal 
characterization of the type of conflict.  Governments maintain these 
distinctions for purely political reasons, namely, to avoid giving insurgents 
any claim or appearance of legal legitimacy.  This political rationale is the 
source for the legal disparities in IHL mentioned above. 


Experts agree that that there is no valid conceptual basis to distinguish 
between the same rights and protections extended to persons and targets 
because of how a conflict is legally characterized.70  There is no valid 
distinction between rights and obligations that emanate from the same 
commonly-shared values and intended to apply to the same protected 
interests.71  To sidestep their argument, governments argue that the resort to 
 
of the practice, and I submit that this is also true for the practice of state actors (save for the 
case of a few military legal experts who have some direct involvement or access into field 
practices).  


68 See Theodor Meron, International Criminalization of Internal Atrocities, 89 AM. J. 
INT’L L. 554 (1995); see also BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 1, at 254.  
But see Rome Statute, supra note 21, art. 8(d) (declaring specifically that the enumerated 
violations of armed conflict not of an international character in Article 8(c) do “not apply to 
situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of 
violence or other acts of a similar nature”).  In my opinion, the provisions of the ICC missed 
an opportunity inasmuch as they, to a greater or lesser extent, reflect certain political realities 
inherent in drafting the statute rather than a progressive codification of international 
humanitarian law.  See Bassiouni, supra note 2. 


69 Non-state actors engaged in these conflicts are not given any legal status under IHL, 
but fall under domestic criminal laws.  MOIR, supra note 5, at 4, 65. 


70 See ZEGVELD, supra note 5, at 34. 
71 See MERON, supra note 54, at 58-61; MOIR, supra note 5, at 32-34; ZEGVELD, supra 
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violence by domestic insurgent groups is in the nature of “terrorism.”72  In 
so doing, states seek to deny non-state actors insurgents’ legitimacy, and the 
rights and protections contained in the regulation of armed conflict.73 


The consequences of this artificial legal distinction are, however, 
significant.  The 1949 Geneva Conventions and Protocol I are applicable to 
conflicts of an international character.  They deem “grave breaches” to 
include, inter alia: murder, torture, rape, mistreatment of prisoners of war 
(POWs) and civilians, wanton and willful destruction of public and private 
property, destruction of cultural and religious monuments and objects, use 
of civilians and POWs as human shields, and collective punishment of 
civilians and POWs.74  These same depredations are not deemed “grave 
breaches” in conflicts of a non-international and purely internal character.75  
Common Article 3 and Protocol II, which apply to conflicts of a non-
international character, deem the same transgressions as “violations” and 
not as “grave breaches,” even though the prohibited acts are described in 
substantially similar terms.  As a result, the legal consequences between 
“grave breaches” and “violations” differ as to the duties to criminalize, 
prosecute, punish, and extradite, even though experts argue that they should 


 
note 5, at 34. 


72 Bassiouni, Legal Controls of International Terrorism, supra note 3, at 97; Bassiouni, 
“Terrorism”: Reflections on Legitimacy and Policy Considerations, supra note 3, at 214. 


73 See Bassiouni, Legal Controls of International Terrorism, supra note 3, at 98. 
74 See Geneva I, supra note 23, art. 50; Geneva II, supra note 23, art. 51; Geneva III, 


supra note 23, art. 130; Geneva IV, supra note 23, art. 147. 
Geneva III states: 


 Grave breaches to which the preceding Article relates shall be those involving any of the 
following acts, if committed against persons or property protected by the Convention: willful 
killing, torture or inhuman treatment, including biological experiments, willfully causing great 
suffering or serious injury to body or health, compelling a prisoner of war to serve in the forces 
of the hostile Power, or willfully depriving a prisoner of war of the rights of fair and regular trial 
prescribed in this Convention. 


Geneva IV states: 
 Grave breaches to which the preceding Article relates shall be those involving any of the 
following acts, if committed against persons or property protected by the present Convention: 
willful killing, torture or inhuman treatment, including biological experiments, willfully causing 
great suffering or serious injury to body or health, unlawful deportation or transfer or unlawful 
confinement of a protected person, compelling a protected person to serve in the forces of a 
hostile Power, or willfully depriving a protected person of the rights of fair and regular trial 
prescribed in the present Convention, taking of hostages and extensive destruction and 
appropriation of property, not justified by military necessity and carried out unlawfully and 
wantonly. 
75 See Geneva I, supra note 23, art. 3; Geneva II, supra note 23, art. 3; Geneva III, supra 


note 23, art. 3; Geneva IV, supra note 23, art. 3; Geneva Convention Protocol II, supra note 
24. 
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be the same.76  The 1949 Geneva Conventions and Protocol I establish 
certain consequences for “grave breaches,” which include: the duty for 
states to criminalize these violations in their domestic laws; to prosecute or 
extradite those who commit such violations; to provide other states with 
judicial assistance in the investigation or prosecution of such “grave 
breaches[;]”77 to establish a basis for universal jurisdiction so that all state 
parties to the Geneva Conventions can prosecute such offenders;78 and to 
remove statutes of limitation for such offenses.79  In contrast, Common 
Article 3 of the 1949 Geneva Conventions80 and Protocol II81 do not contain 
the same explicit legal obligations.  To remedy this inconsistency, some 
scholars argue that the obligations to prevent and suppress “violations” of 
Common Article 3 and Protocol II should be treated in the same manner 
and with the same legal consequences as violations of the “grave breaches” 
of the 1949 Conventions and Protocol I.82 
 


76 See generally MERON, THE HUMANIZATION OF INTERNATIONAL LAW, supra note 54, at 
123-29; Meron, The Humanization of Humanitarian Law, supra note 54, at 253. 


77 Geneva I, supra note 23, art. 49; Geneva II, supra note 23, art. 50; Geneva III, supra 
note 23, art. 129; Geneva IV, supra note 23, art. 146.  Protocol I, Article 86 states: 


1. The High Contracting Parties and the Parties to the conflict shall repress grave breaches, and 
take measures necessary to suppress all other breaches, of the Conventions or of this Protocol 
which result from a failure to act when under a duty to do so. 


2. The fact that a breach of the Conventions or of this Protocol was committed by a subordinate 
does not absolve his superiors from penal or disciplinary responsibility, as the case may be, if 
they knew, or had information which should have enabled them to conclude in the circumstances 
at the time, that he was committing or was going to commit such a breach and if they did not 
take all feasible measures within their power to prevent or repress the breach. 


Geneva Convention Protocol I, supra note 5, art. 86. 
Geneva IV, Article 1 states: “The High Contracting Parties undertake to respect and to 
ensure respect for the present Convention in all circumstances.”  Geneva IV, supra note 23, 
art. 1. 


78 The Geneva Conventions do not explicitly provide for universal jurisdiction, but they 
do create an “obligation to search for persons alleged to have committed . . . grave breaches, 
[and to] bring such persons, regardless of their nationality, before [the signatories’] own 
courts” (emphasis added).  Geneva I, supra note 23, art. 49; Geneva II, supra note 23, art. 
50; Geneva III, supra note 23, art. 129; Geneva IV, supra note 23, art. 146; see also 
STEPHEN MACEDO, UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE PROSECUTION OF 
SERIOUS CRIMES UNDER INTERNATIONAL LAW (2003); M. Cherif Bassiouni, Universal 
Jurisdiction for International War Crimes: Historical Perspectives and Contemporary 
Practice, 42 VA. J. INT’L L. 81, 116 (2001). 


79 See M. Cherif Bassiouni, Post-Conflict Justice in Iraq: An Appraisal of the Iraqi 
Special Tribunal, 38 CORNELL INT’L L.J. 327, 380 n.319 (2005); see also G.A. Res. 2391 
(XXIII), at 40, U.N. Doc. A/7218 (Nov. 26, 1968). 


80 Geneva I, supra note 23, art. 3; Geneva II, supra note 23 art. 3; Geneva III, supra note 
23, art. 3; Geneva IV, supra note 23, art. 3. 


81 Geneva Convention Protocol II, supra note 24. 
82 See MERON, THE HUMANIZATION OF INTERNATIONAL LAW, supra note 54, at 123-29. 
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The imbalance that exists in IHL with respect to the norms applicable 
to conflicts of an international character, conflicts of a non-international 
character, and conflicts of a purely internal character is significant.  But, the 
greater imbalance is in the non-applicability of these norms to what are 
legally characterized as conflicts of a purely internal nature.  To what extent 
this imbalance impacts on compliance with these norms by both state and 
non-state actors is conjectural.  However, common sense leads to the 
conclusion that such an imbalance favoring state actors is a factor that 
negatively impacts on their voluntary compliance, as well as that of non-
state actors.  Common sense also dictates that since non-state actors in non-
international conflicts do not benefit from the same protections as 
combatants in conflicts of an international character, they are likely to be 
less motivated to voluntarily comply with IHL than if they had some 
inducement to do so. 


III. CHARACTERISTICS OF NON-INTERNATIONAL AND INTERNAL CONFLICTS 


A. LEGAL CHARACTERIZATIONS 


As stated above, international law norms differ in their application to 
the different types of conflicts.  International law is concerned with the 
legal characterization of conflicts, the legal status of combatants and non-
combatants, and the legal status of their public or quasi-public acts, and 
thus, to some extent, with the recognition of non-state actors as subjects of 
international law.83  IHL is concerned with the means and methods by 
which these groups conduct themselves in the course of armed conflicts, 
otherwise referred to as the jus in bello. 


International law and IHL first recognized non-state actors in the era of 
de-colonization during the 1950s-1980s when these groups were engaged in 
what are called “wars of national liberation.”84  The limited recognition that 
they were given under public international law was based on the likely 
expectation that, after independence, these groups would become part of the 
legitimate government in their new state.  Thus, in effect creating an 


 
83 See, e.g., W. THOMAS MALLISON & SALLY MALLISON, THE PALESTINE PROBLEM IN 


INTERNATIONAL LAW AND WORLD ORDER (1983); W. Thomas Mallison, The Legal Problems 
Concerning the Juridical Status and Political Activities of the Zionist Organization/Jewish 
Agency: A Study in International and United States Law, 9 WM. & MARY L. REV. 556, 556-
629 (1968) (discussing the Jewish Agency during the British mandate over Palestine). 


84 Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, supra 
note 3, at 222; Georges Abi-Saab, Wars of National Liberation in the Geneva Conventions 
and Protocols, 165 RECUEIL DES COURS 353 (1979); Gerald I. A. D. Draper, Wars of 
National Liberation and War Criminality, in RESTRAINTS ON WAR (Michael Howard ed., 
1979); see also DANIEL MORAN, WARS OF NATIONAL LIBERATION (2006). 
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exception for certain non-state actors based on future political expectations.  
This and other de facto exceptions, coupled with the post-conflict practices 
of impunity and amnesty, have resulted in an unequal application of 
international law to different participants engaged in violent conflictual 
interactions.  This political dimension has undermined the value-oriented 
goals of international norms designed to minimize the harmful 
consequences of violent conflictual interactions.  In turn, this situation 
negatively affects individual and collective compliance with principles and 
norms designed to minimize harmful consequences to protected persons and 
targets in the course of armed conflict regardless of how the given conflict 
is legally characterized.  The outcome has been an increase in harmful 
conduct, which paradoxically enhances political gains.85  Thus, non-state 
actors who have the capacity to commit greater harm, even when violating 
IHL, are likely to receive greater political recognition, including the 
likelihood of impunity for their violations of IHL.   


The policy considerations attendant to international law’s recognition 
of groups engaged in wars of national liberation, which are reflected in 
Geneva Convention Protocol I, differ from those arising out of Common 
Article 3 and Protocol II and from those arising under the customary law of 
armed conflict applicable to conflict of a non-international character.86  The 
policy considerations of Protocol I are based on the legitimacy of such 
conflicts and on the expectation that those engaged in these conflicts will 
emerge as the leaders of newly independent states.  This is different from 
non-state actors who are insurgents against their own legitimate 
governments, irrespective of the legitimacy of their claims against the 


 
85 This is evident in so many resolutions of the General Assembly and other specialized 


bodies of the United Nations, giving recognition to wars of national liberation and providing 
standing for these organizations.  For example, the PLO was admitted as an observer to the 
United Nations in 1975.  See G.A. Res. 3375, U.N. Doc. A/RES/3375 (Nov. 10, 1975). 
 The recognition gave these groups some immediate legitimacy, and it gave some of their 
acts the legal status of a quasi-public entity.  However, recognition was dependent upon 
certain political considerations.  These political considerations were translated into legal 
elements, such as the extent of de facto territorial control exercised by these groups, their 
presumed level of representation of the indigenous population, the legitimacy of their 
ultimate goal, and the public law nature of their actions. 


86 See Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, 
supra note 3, at 225; see, e.g., Roman Boed, Individual Criminal Responsibility for 
Violations of Article 3 Common to the Geneva Conventions of 1949 and of Additional 
Protocol II Thereto in the Case Law of the International Tribunal for Rwanda, in 13 CRIM. 
L.F. 293 (2003); Meron, supra note 68; Lindsay Moir, Non-International Armed Conflict 
and Guerilla Warfare, in I INTERNATIONAL CRIMINAL LAW, supra note 2, ch. 4.10; Michel 
Veuthey, Remedies to Promote the Respect of Fundamental Human Values in Non-
International Armed Conflicts, 30 ISRAEL YEARBOOK ON HUMAN RIGHTS 37, 43 (Y. Dinstein 
ed., 2002). 
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governments that they oppose.  Protocol I, however, establishes conditions 
for the members of these groups who are engaged in wars of national 
liberation enabling them to fall within the meaning of legitimate combatants 
and to benefit from the status of POW, as well as to benefit from other 
consequences deriving from their status as lawful combatants if they meet 
the normative requirements.87 


An additional element figures into the calculus of compliance.  In 
some situations, non-state actor groups exercise dominion and control over 
a portion of a state’s territory and may even exercise some of the 
manifestations of sovereignty or public authority over a given part of the 
national territory and over its inhabitants.88  In these cases, international law 
tends to give such groups enhanced recognition.  This means that groups 
that do not exercise exclusive dominion and control over a more or less 
defined portion of a given territory, because they operate out of a narrow 
territorial base from which they carry out incursions in the same or different 
parts of the state’s territory, have less of a political or quasi-legitimate 
status.89  The difference between the de facto exercise of territorial 
dominion and control and its absence bears upon international law’s 
recognition of the acts of such groups as quasi-public acts that carry or 
imply some internationally recognized legal consequences.  However, it 
does not bear upon the lawfulness or unlawfulness of their conduct, which 


 
87 Protocol I, Article 1 is applicable to wars of national liberation.  Protocol I, supra note 


5, art. 1(4). 
88 This is the case of the FARC in Colombia.  See JAIME GUARACA, COLOMBIA Y LAS 


FARC-EP: ORIGEN DE LA LUCHA GUERRILLERA (1999).  This is also the case in Gaza where 
the Hamas government is in control.  But having broken away from the Palestine National 
Authority head quartered in the West Bank city of Ramallah, the Hamas government is a de 
facto non-state actors group that falls within the meaning of Protocol I, Article 1(4) or within 
the meaning of Common Article 3 and Protocol II, depending upon political perspectives.  
See Abi-Saab, supra note 84; Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy 
Considerations, supra note 3, at 220; Draper, supra note 84.  See also M. CHERIF BASSIOUNI, 
1-2 DOCUMENTS ON THE ARAB-ISRAELI CONFLICT: EMERGENCE OF CONFLICT IN PALESTINE 
AND THE ARAB-ISRAELI WARS AND PEACE PROCESS (2005) [hereinafter DOCUMENTS ON THE 
ARAB-ISRAELI CONFLICT]. 


89 Consider, for example, such contemporary conflicts as those in the Sudan, Uganda, 
and the Democratic Republic of the Congo.  In these conflicts, guerrilla groups or insurgents 
move from one area of the territory to another without remaining in established geographic 
areas.  Nevertheless some of the groups may have fixed bases in some of the regions or 
provinces allowing their paramilitary units to go into other areas to operate from which to 
operate from.  The purpose of this illustration is merely to indicate to the reader that the 
geographic positions of protagonists in these types of conflicts vary.  As a whole, it is 
possible to distinguish between groups which have control over a certain territory and have 
an effective presence there and are capable of exercising some dominion and control over the 
population, while in other types of conflicts, the protagonists may be more nomadic in terms 
of their movement across the territory, region, or province. 
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is regulated by IHL.90  Additionally, as experience indicates, these groups 
occasionally succeed in their belligerency or insurgency and form a state’s 
new government, thus acquiring full legitimacy with the consequence that 
their wartime depredations go unpunished.  Because of the potential 
political transformations of these groups, international law, reflecting the 
practices of states, grants them a measure of international legal recognition.  
While this political recognition should have no bearing on these groups’ 
compliance or lack thereof with IHL norms, acquiring political legitimacy 
unfortunately seems to overshadow their previous violations of IHL.  This 
situation tends to enhance non-compliance because of the expectations of 
later impunity.91 


Since governments refuse to give belligerent and insurgent groups 
international legal recognition, the latter may seek to acquire such standing 
by declaring themselves willing to abide by IHL.92  By conforming their 
conduct to IHL, they may seek partial recognition before the international 
community.  In their perceptions, they implicitly become legitimate groups 
with some semblance of equal status to the governments with which they 
are in conflict.  Precisely to avert such public recognition, however, 
governments strongly oppose the co-opting of these groups into processes 
of legitimacy, which in turn removes the incentives for such groups to 
comply with IHL and continue to act outside the boundaries of legitimacy.93 


International policy should be that whether state or non-state actors, all 
those who engage in armed conflicts are subject to: (1) IHL, which provides 
for the regulation of the use of force in the context of armed conflicts and 
whose violations constitute war crimes;94 (2) the Genocide Convention, 
applicable in times of peace and war,95 which establishes non-derogable 
prohibitions deemed erga omnes;96 and (3) the customary law of crimes 
 


90 Mallison, supra note 83. 
91 Diane F. Orentlicher, Settling Accounts: The Duty to Prosecute Human Rights 


Violations of a Prior Regime, 100 YALE L.J. 2537 (1991); see also M. Cherif Bassiouni, 
Combating Impunity for International Crimes, 71 U. COLO. L. REV. 409-422 (2000); M. 
Cherif Bassiouni, The Perennial Conflict between International Criminal Justice and 
Realpolitik, 22 GA. ST. U. L. REV. 541-60 (2006). 


92 See Churchill Ewumbue-Monono, Respect for International Humanitarian Law by 
Armed Non-State Actors in Africa, 864 INT’L REV. RED CROSS 905, 905-24 (2006).  The 
ICTR, in deciding the applicability of Protocol II to Rwanda, noted that the Rwandan 
Patriotic Front had expressly considered itself bound by IHL.  Prosecutor v. Kayishema & 
Ruzindana, No. ICTR-95-1-T, Judgement, ¶ 156 (May 21, 1999); Prosecutor v. Akayesu, 
No. ICTR-96-4-T, Judgement, ¶ 627 (Sept. 2, 1998). 


93 Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, supra 
note 3, at 223. 


94 See supra note 19. 
95 Genocide Convention, supra note 39, art. 1. 
96 Id. art. 4. 
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against humanity, also applicable in times of peace and war, which 
establishes non-derogable prohibitions deemed erga omnes (also embodied 
in positive international criminal law in the Statutes of the International 
Criminal Court (ICC),97 the International Criminal Tribunal for the former 
Yugoslavia (ICTY),98 and the International Criminal Tribunal for Rwanda 
(ICTR)).99 


What is also lacking in this legitimacy dilemma is that the international 
community does not link political legitimacy to accountability mechanisms.  
In other words, there is no sign-on declaration available in which groups of 
non-state actors would be given some legitimacy in exchange for their 
formal recognition of the applicability of IHL and the acknowledgement 
that those who violate it commit war crimes, crimes against humanity, and 
genocide will be subject to prosecution, whether before an international or 
national legal institution.   


Norms applicable to conflicts of a non-international character and 
purely internal conflicts grew out of the conceptual framework of norms 
applicable to conflicts of an international character.  The norms that 


 
97 Rome Statute, supra note 21, art. 7. 
98 The ICTY Statute, in Article 5, states: 
 The International Tribunal shall have the power to prosecute persons responsible for the 
following crimes when committed in armed conflict, whether international or internal in 
character, and directed against any civilian population: (a) murder; (b) extermination; (c) 
enslavement; (d) deportation; (e) imprisonment; (f) torture; (g) rape; (h) persecutions on 
political, racial and religious grounds; (i) other inhumane acts. 


Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious 
Violations of International Humanitarian Law Committed in the Territory of the Former 
Yugoslavia since 1991, S.C. Res. 827, U.N. Doc. S/RES/827 (May 25, 1993) [hereinafter 
ICTY Statute].  The following cases decided whether an internal armed conflict is taking 
place.  Prosecutor v. Tadic, Case No. IT-94-1-T, Opinion and Judgement, ¶¶ 561-68 (May 7, 
1997); Prosecutor v. Delalic, Mucic, Delic & Landzo, Case No. IT-96-21-T, Judgement, ¶ 
183 (Nov. 16, 1998); Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Judgement, ¶ 55 
(Dec. 10, 1998). 


99 The Statute of the ICTR, in Article 3, states: 
 The International Tribunal for Rwanda shall have the power to prosecute persons responsible 
for the following crimes when committed as part of a widespread or systematic attack against 
any civilian population on national, political, ethnic, racial or religious grounds: (a) Murder; (b) 
Extermination; (c) Enslavement; (d) Deportation; (e) Imprisonment; (f) Torture; (g) Rape; (h) 
Persecutions on political, racial and religious grounds; (i) Other inhumane acts. 


Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible for 
Genocide and Other Serious Violations of Humanitarian Law Committed in the Territory of 
Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations 
Committed in the Territory of Neighboring States, Between 1 January 1994 and 31 
December 1994, art. 3, Annex to S.C. Res. 955, U.N. Doc. S/RES/955 (Nov. 8, 1994) 
[hereinafter ICTR Statute].  The following case describes and defines an armed conflict.  
Prosecutor v. Rutaganda, ICTR-96-3, Judgement and Sentence, ¶ 91 (Dec. 6, 1999). 
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emerged from the 1949 Geneva Conventions are not truly part of a separate 
legal regime suited to conflicts of a non-international character.  Protocol II 
attempted to create a separate legal regime for conflicts of a non-
international character, but it is essentially an extension by analogy to the 
regime applicable to conflicts of an international character.  This 
proposition is reinforced by the fact that some of these conflicts are 
normatively deemed to be conflicts of an international character as 
established in Article 1(4) of Protocol I while others are not.100  The 
reluctance of governments to recognize the peculiarities of conflicts of a 
non-international character and to provide for compliance-inducing factors 
by non-state actors, while carving out exceptions for transgressions of IHL, 
contributes to non-compliance by both state and non-state actors.  Lastly, 
the absence of conflict resolution mechanisms leaves no alternative options 
to violent confrontation.  When that occurs, non-state actors find 
themselves more often than not facing an asymmetry of forces and power-
relations with state-actors.  Consequently, non-state actors engage in 
violations of IHL, and in acts of “terrorism,” as a way of redressing the 
imbalance of power and forces—thus, decreasing their compliance with 
IHL. 


All of these factors mentioned reduce voluntary compliance, which 
already suffers from a significant difference deficit.  An analysis of specific 
IHL provisions assists in the appreciation of the conflict engendered by 
overlapping legal regimes.  Before embarking on this task, it is essential to 
identify a method of legal interpretation.  If that method is legal positivism, 
reliance on the specific language of the normative text on the basis of the 
original intent with which it was drafted and on the basis of which it was 
signed and then ratified by states is required.  If, in contrast, the method 
employed falls in the broad category of progressive interpretation, then the 
textual language will be interpreted in a way that varies in accordance with 
the custom and practice of states or in accordance with the “writings of the 
most distinguished publicists.” 
 Common Article 3, which is frequently referred to as a “mini-
convention” within the 1949 Conventions, offers a useful starting point.  An 
interpretation of the scope, content and consequences of this provision is 
necessary.  If the positivist approach is followed, it will take into account 
that the textual language of Common Article 3 and Protocol II101 is different 
from that of “grave breaches” as contained in all four Conventions,102 as 
 


100 Geneva Convention Protocol I, supra note 5, art. 1(4). 
101 Common Article 3: Geneva I, supra note 23, art. 3; Geneva II, supra note 23, art. 3; 


Geneva III, supra note 23, art. 3; Geneva IV, supra note 23, art. 3; see also Geneva 
Convention Protocol I, supra note 5. 


102 Grave Breaches Provisions: Geneva I, supra note 23, art. 49; Geneva II, supra note 
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well as in Protocol I.103  This is evident in the use of the terminology 
employed in these two normative sources and the consequences that ensue 
from their violations.  These differences reveal that the drafters of the 1949 
Conventions sought to establish a distinction between “grave breaches” and 
their consequences, as they arise in the context of a conflict of an 
international character, and the “violations” contained in Common Article 
3.104  The prohibitions contained in the “grave breaches” provisions are 
more specific and more encompassing than the “violations” contained in 
Common Article 3,105 which are described with less specificity and without 
clear and express obligations deriving from their violations.  The plain 
language and meaning of the relevant provisions reveal that the same legal 
consequences do not arise from “violations” of Common Article 3 as do 
with respect to “grave breaches.”  The positivist interpretation would lead to 
the conclusion that Common Article 3 “violations” do not have the same 
standing and consequences of “grave breaches.”  In contrast, a progressive 
interpretative method, which is advocated in the writings of various 
scholars,106 transforms the “violations” of Common Article 3 into the 
functional equivalent of “grave breaches,” thereby carrying the same legal 
consequences.  These are: the obligation for all states to enforce and 
criminalize the violations in their national legal systems; prosecute and/or 
extradite alleged offenders; ensure the punishment of those adjudged 
responsible; provide mutual legal assistance to states investigating or 
seeking to prosecute; provide universal jurisdiction for all states to 
prosecute; eliminate the defense of obedience to superior orders; establish 
command responsibility; and to eliminate the immunity of heads of state.107 
 
23, art. 50; Geneva III, supra note 23, art. 129; Geneva IV, supra note 23, art. 146. 


103 Geneva Convention Protocol I, supra note 5. 
104 Common Article 3: Geneva I, supra note 23, art. 3; Geneva II, supra note 23, art. 3; 


Geneva III, supra note 23, art. 3; Geneva IV, supra note 23, art. 3. 
105 Supra note 104. 
106 See, e.g., ANTONIO CASSESSE, INTERNATIONAL CRIMINAL LAW (2003); Veuthey, supra 


note 86; Meron, supra note 68, at 554. 
107 The Statutes of the ICTY and the ICTR and their jurisprudence confirm the position 


taken by the “most distinguished publicists” and serve as evidence of customary practice.  
Furthermore, the Rome Statute of the ICC, which entered into force on July 1, 2002 and has 
been and ratified by 105 states, is also evidence of opinio juris.  International Criminal 
Court, Assembly of States Parties, http://www.icc-cpi.int/statesparties.html (last visited Sept. 
8, 2008); Rome Statute, supra note 21, art. 8.  Compare Hague Convention Protocol II, 
supra note 24, prmb, with the 1907 Second Hague IV, supra note 25, prmb., “Marten’s 
Clause.” The Marten’s Clause was modernized in the Protocol I, Article 1, paragraph 2 
which states, “In cases not covered by this Protocol or by other international agreements, 
civilians and combatants remain under the protection and authority of the principles of 
international law derived from established custom, from the principles of humanity and from 
the dictates of public conscience.”  The laudable humanitarian purpose of this Clause and its 
significance for the advancement of IHL, however, cannot be argued to satisfy any rigid 







2008] NEW WARS AND THE CRISIS OF COMPLIANCE 741 


A separate interpretive problem arises with respect to conditions 
determining the status of combatants.  The applicable law is not uniform on 
the subject and thus creates norm-defeating ambiguity that detracts from 
compliance.  The threshold conditions for determining whether combatants 
qualify for POW status are defined by both Article 4 of the Third Geneva 
Convention of 1949 and Article 1 of Protocol II.108  The Third Geneva 
Convention requires four conditions for combatants to benefit from the 
status of lawful combatant and POW.109  Article I requires only two of these 
conditions, namely that the combatants be commanded by superior officers 
and that they accept the obligations contained in the Geneva Conventions 
(the 1949 Conventions, as well as those contained in Protocol II).110  Thus, 
for some states, the issue of whether a combatant in a conflict of a non-
international character wears a uniform with a distinct emblem or insignia 
and carries his arms in the open, as required by Article 4, is critical to the 
recognition of the status of lawful combatants and POW status, whereas for 
other states these characteristics do not inform the determination.   


Nevertheless, the essence of the requirements contained in both Article 
4 of the Third Geneva Convention of 1949 and Article 1 of Protocol II is 
the same, namely whether such combatants are willing to abide by IHL.  
The problem, however, is how to ascertain the existence of this.  Is it to be 
determined subjectively on the basis of each combatant’s intention, or 
objectively on the basis of some external factors?  This problem has not 
been sufficiently addressed in the literature on the subject.  One approach 
could be to establish a legal presumption that non-state actors who engage 
in conflicts of a non-international armed character are legally presumed to 
have known and accepted the obligations arising under IHL.  Another 
approach would be to develop a mechanism by which such groups could 
communicate their willingness to be bound by IHL to the ICRC.  Lastly, a 
third approach would be to require states to declare that they will abide by 
IHL in any conflict with non-state actors engaging in a conflict of a non-
international character, which would induce said groups to reciprocate.  
These three options would in fact co-opt non-state actors into compliance 
and enhance state compliance. 
 
approach to legal positivism.  See BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL 
LAW, supra note 1, at 398. 


108 Geneva III, supra note 23, art. 4; Geneva Convention Protocol II, supra note 24, art. 
1. 


109 The four conditions set forth in Article 4, paragraph 2 of Geneva III include: (1) that 
of being commanded by a person responsible for his subordinates; (2) that of having a fixed 
distinctive sign recognizable at a distance; (3) that of carrying arms openly; (4) that of 
conducting their operations in accordance with the laws and customs of war.  Geneva III, 
supra note 23, art. 4(2). 


110 Geneva Convention Protocol II, supra note 24, art. 1. 
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A further complication is that the practice of states leads to the 
conclusion that the determination of whether an insurgent group meets the 
two or four conditions required for non-state actors to qualify as lawful 
combatants respectively under Article 1 of Protocol II and Article 4 of the 
Third Geneva Convention is left to states’ unilateral determination.  This 
problem has recently been highlighted by the position of the United States 
in relation to Taliban and Al Qaeda fighters in Afghanistan.111 


There are also a number of other ambiguous aspects of IHL on which 
experts differ as to their interpretations.  They include: military necessity, 
proportionality, infliction of unnecessary pain and suffering, command 
responsibility, the distinction between civilians and non-civilians, and 
obedience to superior orders.112  Judicial and quasi-judicial decisions by 
international tribunals, including the ICTY and ICTR have addressed these 
 


111 The Supreme Court belatedly reversed this position in Hamdan v. Rumsfeld.  548 
U.S. 557 (2006); see also Boumediene v. Bush, 128 S. Ct. 2229 (2008).  For the 
Administration’s position, see Memorandum from John C. Yoo, Deputy Assistant Attorney 
Gen., & Robert J. Delahunty, Special Counsel, Office of Legal Counsel, U.S. Dep’t of 
Justice, to William J. Haynes II, Gen. Counsel, Dep’t of Defense, Application of Treaties 
and Laws to Al Qaeda and Taliban Detainees (Jan. 9, 2002), reprinted in THE TORTURE 
PAPERS: THE ROAD TO ABU GHRAIB 38-79 (Karen J. Greenburg & Joshua L. Dratel eds., 
2005) [hereinafter THE TORTURE PAPERS]; for a critique of its position, see M. Cherif 
Bassiouni, The Institutionalization of Torture Under the Bush Administration, 37 CASE W. 
RES. J. INT'L LAW 389 (2006).  See also JORDAN J. PAUST, BEYOND THE LAW: THE BUSH 
ADMINISTRATION’S UNLAWFUL RESPONSES IN THE “WAR” ON TERROR (2007).  For the inside 
story about how the War on Terror turned into a war on American ideals, see JANE MAYER, 
THE DARK SIDE (2008).  Concerning the legal trail of institutionalization of torture, see 
PHILLIPE SANDS, TORTURE TEAM (2008).  For torture in foreign locations, see Jordan J. Paust, 
Secret Detentions, Secret Renditions, and Forced Disappearances during the Bush 
Administration’s “War” on Terror, in THE THEORY AND PRACTICE OF INTERNATIONAL 
CRIMINAL LAW, supra note 5, at 253.  See also Christopher C. Joyner, Terrorizing the 
Terrorists: An Essay on the Permissibility of Torture, in THE THEORY AND PRACTICE OF 
INTERNATIONAL CRIMINAL LAW, supra note 5, at 227; Christopher L. Blakesley, Acting Out 
Against Terrorism, Torture, and Other Atrocious Crimes: Contemplating Morality, Law and 
History, in THE THEORY AND PRACTICE OF INTERNATIONAL CRIMINAL LAW, supra note 5, at 
155. 


112 The term civilian is not used in Common Article 3; however, it does distinguish 
between members of armed forces who have laid down their arms and persons taking no part 
in the hostilities.  It does not make a clear distinction between active participants in 
hostilities and membership in the armed forces.  Kleffner, supra note 5, at 324.  Protocol II 
uses the terms civilians and civilian population, but without defining them.  Id.  However, 
civilian is understood to be anyone who is not the member of an armed forces group or an 
organized armed group.  Id.; M. BOTHE ET AL., NEW RULES FOR VICTIMS OF ARMED 
CONFLICTS: COMMENTARY ON THE TWO 1977 PROTOCOLS ADDITIONAL TO THE GENEVA 
CONVENTIONS OF 1949, 671 (1982).  Protocol II says that civilians are protected “unless and 
for such time as they take a direct part in hostilities.”  Geneva Convention Protocol II, supra 
note 24, art. 13(3).  Common Article 3 and Protocol II mention membership in “armed 
forces” and “organized armed groups” when stipulating the field of application of Protocol 
II.  Kleffner, supra note 5, at 325; Geneva Convention Protocol II, supra note 24, art. 1, ¶ 1. 
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issues.113 


B. CONTEXT SPECIFIC DIFFERENTIATIONS OF LEGAL NORMS 
APPLICABLE TO NON-STATE ACTORS 


As stated above, legal norms applicable to non-state actors are context-
specific.  Therefore, there are differentiations between norms intended to 
protect the same social and human interests that depend upon the context, 
the participants, and who determines certain relevant legal facts in a given 
armed conflict.  The power of factual appreciation and legal 
characterization left to the states by IHL gives them the power to determine 
legal outcomes pertaining to non-state actors, and that imbalance between 
state and non-state actors ultimately leads to non-compliance by both.  The 
following is an applied analysis of these observations. 


1. Wars of National Liberation and Regime Change 
Wars of national liberation change are treated as an exception to other 


norms applicable to non-state actors in conflicts of a non-international 
character.  Non-state actors engaged in wars of national liberation under 
Protocol I, receive status equivalent to combatants in conflicts of an 
international character.  The Protocol’s Article 1(4) covers “armed conflicts 
in which peoples are fighting against colonial domination and alien 
occupation and against racist regimes in the exercise of their right of self-
determination.”114  Thus, wars of national liberation, which before Protocol 
I used to be classified as conflicts of a non-international character, have 
been re-classified as equivalents of international conflicts,115 even though 
their combatants are non-state actors.  Article 96(3) of Protocol I provides 
that these groups can indicate to the International Committee of the Red 
Cross their intention to comply with the provisions of the Protocol.116  The 
 


113 Kleffner, supra note 5, at 325; 1-12 ANNOTATED LEADING CASES OF INTERNATIONAL 
CRIMINAL TRIBUNALS, INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 
(Andre Klip & Goran Sluiter eds., 2008) [hereinafter ANNOTATED LEADING CASES]. 


114 Geneva Convention Protocol I, supra note 5, art. 1, ¶ 4. 
115 Id. art. 1, para. 4. 
116 Geneva Convention Protocol I states: 
 The authority representing a people engaged against a High Contracting Party in an armed 
conflict of the type referred to in Article 1, paragraph 4, may undertake to apply the Conventions 
and this Protocol in relation to that conflict by means of a unilateral declaration addressed to the 
depositary.  Such declaration shall, upon its receipt by the depositary, have in relation to that 
conflict the following effects: 


(a) the Conventions and this Protocol are brought into force for the said authority as a Party 
to the conflict with immediate effect; 
(b) the said authority assumes the same rights and obligations as those which have been 
assumed by a High Contracting Party to the Conventions and this Protocol; and 
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assumptions underlying these provisions are that they will induce 
compliance with IHL by the non-state actors.  However, a given non-state 
actor group who qualifies for Article 1(4) of Protocol I may subsequently 
engage in conflicts whose goal is internal regime change and thus fall under 
the provisions of Common Article 3 and Protocol II, and lose the legal 
status of combatant for purposes of receiving POW protections.  Thus, the 
characterization of a non-state actor group as engaging in a conflict of an 
international or non-international conflict may change depending upon the 
evolution of the conflict.117 


Legal distinctions become more difficult when they are dependent on 
the goals of the combatants, and that is evident in connection with different 
conflict-specific contextual factors as described below. 


In the context of de-colonization, the goal of insurgent groups is the 
removal of foreign occupying forces from the indigenous territory with a 
view to achieving independence.  In the case of conflicts against settler 
regimes, the goal may be of settler removal from the indigenous territory or 
that of a regime change, which shifts power from the settler regime in favor 
of the indigenous population.118  In the case of internal revolutionary 
transformation, the goal is to wrest power from one regime or group in 
order to transfer it to another regime or group.119 


 
(c) the Conventions and this Protocol are equally binding upon all Parties to the conflict. 


Id. art. 96, ¶ 3. 
117 For example, the conflict in the former Yugoslavia, particularly in Bosnia, was 


characterized in part as a conflict of an international character and in part, as a conflict of a 
non-international character.  See Prosecutor v. Tadic, Case No. IT-94-1-A, Judgement (July 
15, 1999).  Another example is the legal status of Hezbollah in Lebanon.  In its attack on 
Lebanon, which commenced on July 12, 2006, the Israeli government claimed that 
Hezbollah was a group that acted either with the consent of the government or as a result of 
the complacency of the government of Lebanon.  This was said to “justify” the government 
of Israel in carrying out an incursion into that country that would otherwise be labeled as 
aggression and the destruction of infrastructure in Lebanon far beyond what may have been 
required to carry out a simple retaliation against a non-state actor carrying military 
operations outside the framework of the state.  See Report of the Secretary General on the 
Implementation of Security Council Resolution 1701, S/2007/641 (Oct. 30, 2007); Bassiouni, 
“Terrorism”: Reflections on Legitimacy and Policy Considerations, supra note 3, at 227; 
Timeline of the July War 2006, DAILY STAR, http://www.dailystar.com.lb/July_War06.asp; 
U.N.: Cease-fire Begins Monday, CNN, Aug. 12, 2006, 
http://www.cnn.com/2006/WORLD/meast/08/12/mideast.main/index.html; see also HUMAN 
RIGHTS WATCH, FATAL STRIKES: ISRAEL’S INDISCRIMINATE ATTACKS AGAINST CIVILIANS IN 
LEBANON (2006), available at http://www.hrw.org/reports/2006/lebanon0806/. 


118 This occurred in South Africa with the agreement between Nelson Mandela and F. W. 
de Klerk in 1991.  See DARYL GLASER, POLITICS AND SOCIETY IN SOUTH AFRICA (2001). 


119  Irrespective of the purposes and goals of the group seeking to achieve a power-
outcome, the means and methods employed by the insurgent forces and the degree of 
compliance with IHL will depend on the level of symmetry or asymmetry of military power. 
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   In the case of secession, internal conflicts arise between different 
ethnic, national, or religious groups who seek to exercise their “right to self-
determination”120 by resorting to armed force with a view to achieving the 
breakup of the state and the establishment of one or more newly 
independent states.  In this context, the generality of the “right of self-
determination” and the absence of peaceful methods to determine such a 
right, or to provide an enforceable peaceful outcome, leaves the proponents 
and opponents of this right with no other recourse than to resort to the use 
of force to resolve the issue of legitimacy that underlies their respective 
claims to the resort to violence.  Furthermore, whenever the process of 
violence occurs, experience indicates that few, if any, peaceful means to 
resolve such conflicts exist.  As a result, the level of violence increases, and 
only when it reaches a point of intolerability do the parties agree to a 
peaceful settlement, either on their own or because of third party military or 
diplomatic intervention.  Thus, there is an advantage to increased of 
violence, enhancing the prospects of IHL violations. 


In some cases, the character of the conflict is what conditions third 
party military intervention or involvement in the conflict, be it military or 
otherwise. 


Following are some examples that illustrate the distinctions mentioned 
above. 


(a) The Vietnam conflict was characteristic of the goal of self-
determination121 aimed at the reunification of North and South Vietnam, 
with the added factor of combating what part of the indigenous population 
considered to be a foreign occupying force.  The United States, however, 
considered the actions of North Vietnamese aggression and the insurgence 
of those in South Vietnam a guerilla war. 


(b) The conflict in the former Yugoslavia was characteristic of a self-
determination conflict whose goal was the breakup of a federal state into 
separate states, based on the predominant ethnic characteristics of the 
inhabitants of each geographic region.122  The same type of conflict 
 
While it can be said that every conflict is sui generis, there are nevertheless patterns of 
similarities that arise in part because of the asymmetry of power relations between opposing 
groups.  Almost invariably, the availability of resources, military equipment, training, and 
personnel impacts directly on the means and methods of warfare.  See 1 UNDERSTANDING 
CIVIL WAR, supra note 11; 2 UNDERSTANDING CIVIL WAR, supra note 11. 


120 U.N. Charter, supra note 5, art. 1(2); HANNUM, supra note 5; Anaya, supra note 5; 
Robert D. Sloane, The Policies of State Succession: Harmonizing Self-Determination and 
Global Order in the Twenty-First Century, 30 FORD. INT’L L.J. 1288 (2007); Bassiouni, 
supra note 5. 


121 Supra note 120. 
122 See M. CHERIF BASSIOUNI WITH PETER MANIKAS, THE LAW OF THE INTERNATIONAL 


CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA ch. 1 (1996) (describing the background 
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occurred in Cyprus, resulting in the separation of its the two ethnic groups 
(Greek and Turkish) into de facto separate states.  During the conflict the 
intervention of a third party, Turkey, gave the Turkish Cypriot community 
the opportunity to achieve its goal of de facto statehood.123  However, when 
these two conflicts first developed they were respectively characterized in 
the former Yugoslavia as a conflict of a non-international character and in 
Cyprus as a purely internal conflict.  Subsequently, the conflict in the 
former Yugoslavia was deemed in certain parts and at certain times to be of 
an international character.124  After the Turkish Army’s invasion of a certain 
part of Cyprus, the conflict was deemed to be of an international character. 


(c) The de-colonization conflicts in Africa (Sub-Saharan Africa and 
North Africa) were characteristic wars of national liberation against a 
foreign occupier, which at the time they started were called internal 
conflicts.  The non-state actor combatants were labeled “terrorists.”  As the 
level of violence in these conflicts intensified and international political 
recognition of the legitimacy of the colonized people’s claims become 
recognized, these conflicts were deemed wars of national liberation, and as 
such, they were equivalent to conflicts of an international character.  
Protocol I, however, came to existence after most of these conflicts had 
ended and simply codified what had become customary international law.125 


(d) The conflicts in South Africa and Palestine were characteristic of 
settler regime versus indigenous population conflicts (even though in the 
case of Palestine, Jews had inhabited that land since the time of Moses).  In 
the case of South Africa, the goal of the non-state actors was to produce a 
regime change from white apartheid to indigenous African rule, but without 
the expulsion or exclusion of the white settlers.126  In the case of Palestine, 
the United Nations decided on a division between a Jewish and Palestinian 
 
of the conflict); see generally MISHA GLENNY, THE FALL OF YUGOSLAVIA (1996).  The 
conflict in Yugoslavia was at certain times determined to be of an international character.   


123 See generally CHRISTOPHER HITCHENS, CYPRUS (1984); CHRISTOPHER HITCHENS, 
HOSTAGE TO HISTORY: CYPRUS FROM THE OTTOMANS TO KISSINGER (1997); CHRISTOS P. 
IOANNIDES, IN TURKEY’S IMAGE: THE TRANSFORMATION OF OCCUPIED CYPRUS INTO A TURKISH 
PROVINCE (1991). 
124 See Prosecutor v. Tadic, Case No. IT-94-1-T, Opinion and Judgement, ¶¶ 46-52 (May 7, 
1997); Prosecutor v. Tadic, Case No. IT-94-1-AR72, Decision on the Defence Motion for 
Interlocutory Appeal on Jurisdiction, ¶ 70 (Oct. 2, 1995); Christopher Greenwood, 
International Humanitarian Law and the Tadic Case, 7 EUR. J. INT’L L 265, 267, 269-75 
(1996). 


125 See generally DAVID BIRMINGHAM, DECOLONIZATION OF AFRICA (1996); GERARD 
KREIJEN, STATE FAILURE, SOVEREIGNTY AND EFFECTIVENESS: LEGAL LESSONS FROM THE 
DECOLONIZATION OF SUB-SAHARAN AFRICA (2004); MORAN, supra note 84, at 130-31, 138-
51. 


126 See generally P. ERIC LOUW, THE RISE, FALL AND LEGACY OF APARTHEID (2004); S. 
TERREBLANCHE, A HISTORY OF INEQUALITY IN SOUTH AFRICA (2003). 
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Arab state.  The partition of Palestine was the international community’s 
solution in the early stages of the conflict.127  That conflict has subsequently 
evolved into an attempt by the Palestinians to reconstitute the State of 
Palestine in whole or part on the territory that used to be under the Mandate 
system of the League of Nations128 and, prior to that, as Palestine was 
constituted under the Turkish Ottoman Empire.129  For Israel, it meant the 
opportunity to expand its boundaries at the expense of the Palestinians.  
Israel became a state in 1948, but Palestine has not become a state.  
Between 1948 and the present, there have been four wars (1948, 1956, 
1967, 1973) involving multiple states, making these conflicts international 
in character.130  But since 1967, when Israel occupied all of what was 
formerly Palestine, having seized these territories from Jordan and Egypt, it 
has not recognized the Palestinian resistance as a conflict of a non-
international character. 


(e) The conflicts in Argentina,131 Chile,132 and El Salvador133 were 
characteristic internal regime changes based on different visions of political, 
social, and economic systems in these countries.134  The same is true, to 
some extent, of the internal conflict that existed in Lebanon135 and in 
 


127 G.A. Res. 181, U.N. Doc. A/RES/181(II)(A+B) (Nov. 29, 1947); Phyllis Bennis, The 
United Nations and Palestine: Partition and Its Aftermath—UN Stance on Palestine’s 
Displacement and Creation of Israel, 19 ARAB STUD. Q. 47 (1997); see generally BASSIOUNI, 
DOCUMENTS ON THE ARAB-ISRAELI CONFLICT, supra note 88. 


128 See generally Wm. Roger Lewis, The United Kingdom and the Beginning of the 
Mandates System, 1919–1922, 23 INT’L ORG. 73, 73–96 (1969); Balfour Declaration, 
November 2, 1917, in BASSIOUNI, DOCUMENTS ON THE ARAB-ISRAELI CONFLICT, supra note 
88; JUSTIN MCCARTHY, THE POPULATION OF PALESTINE: POPULATION HISTORY AND 
STATISTICS OF THE LATE OTTOMAN PERIOD AND THE MANDATE (1990). 


129 See generally PALESTINE IN THE LATE OTTOMAN PERIOD: POLITICAL, SOCIAL AND 
ECONOMIC TRANSFORMATION (David Kushner ed., 1986). 


130 For documents on the conflict, see BASSIOUNI, DOCUMENTS ON THE ARAB-ISRAELI 
CONFLICT, supra note 88. 


131 See generally MARGUERITE FEITLOWITZ, A LEXICON OF TERROR: ARGENTINA AND THE 
LEGACIES OF TORTURE (1999); PAUL H. LEWIS, GUERRILLAS AND GENERALS: THE DIRTY WAR 
IN ARGENTINA (2001); M. PATRICIA MARCHAK, GOD’S ASSASSINS: STATE TERRORISM IN 
ARGENTINA IN THE 1970s (1999). 


132 See generally SIMON COLLIER, WILLIAM F. SATER, A HISTORY OF CHILE, 1808-2002 
(2004); PAMELA CONSTABLE & ARTURO VALENZUELA, A NATION OF ENEMIES: CHILE UNDER 
PINOCHET (1993). 


133 See generally ELISABETH JEAN WOOD, INSURGENT COLLECTIVE ACTION AND CIVIL 
WAR IN EL SALVADOR (2003). 


134 Internal regime changes may be aimed at transformation of political, social, and 
economic systems or part of a given system.  For example, the Red Brigades in Italy, the 
Baader-Meinhof Group in Germany, and the Red Liberation group in Japan in the 1960s and 
1970s advocated internal social change.  Bassiouni, “Terrorism”: Reflections on Legitimacy 
and Policy Considerations, supra note 3, at 226. 


135 See EDGAR O’BALLANCE, CIVIL WAR IN LEBANON, 1975-92 (1998); ELIZABETH 
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Guatemala, although the latter, unlike the former, had a significant ethnic 
component.136  These conflicts were deemed internal, though they had the 
characteristics of non-international conflicts. 


(f) The conflicts in Rwanda137 and in the Great Lakes area of Africa, 
including the Congo and Uganda, are characterized as internal ethnic and 
tribal warfare, notwithstanding the involvement of combatants from several 
states.138   


(g) The conflict in Cambodia was characterized as internal regime 
change.139  This was also the case in Russia after the Revolution of 1917 
followed by the policies and practices of Lenin and Stalin in the violent 
elimination of political opponents for the fulfillment of the Marxist State’s 
goals.140  The same was said of post-1949 Maoist repressions in China, 
followed by the Cultural Revolution.141  These were deemed oppressive 
regime states using force to achieve domestic political goals. 


In all of these conflicts, the predominantly civilian victims were 
protected persons under IHL.142  They were also covered by IHRL and ICL.  
In fact, these victims did not benefit from the protective scheme of IHL or 
IHRL, and ICL was not applied except in rare cases.143  The non-state actors 
 
PICARD, LEBANON: A SHATTERED COUNTRY: MYTHS AND REALITIES OF THE WARS IN 
LEBANON (2002); Hans-Peter Gasser, International Non-International Armed Conflicts: Case 
Studies of Afghanistan, Kampuchea and Lebanon, 31 AM. U. L. REV. 911 (1982). 


136 See generally MIQUEL DEWEVER-PLANA & MIQUEL DEWEBER-PLANA, LA VERDAD 
BAJO LA TIERRA: GUATEMALA, EL GENOCIDIO SILENCIADO (2007); JOHN WESLEY SHILLINGTON, 
GRAPPLING WITH ATROCITY: GUATEMALAN THEATER IN THE 1990S (2002). 


137 See generally KINGSLEY MOGHALU, RWANDA’S GENOCIDE: THE POLITICS OF GLOBAL 
JUSTICE 9-13 (2005); VIRGINIA MORRIS & MICHAEL P. SCHARF, 1 THE INTERNATIONAL 
CRIMINAL TRIBUNAL FOR RWANDA 48, 49 (1998); GERARD PRUNIER, THE RWANDA CRISIS 
(1995); Alan J. Kupperman, Rwanda in Retrospect, 79 FOREIGN AFF. 94, 95 (2000). 


138 See generally THE AFRICAN STAKES OF THE CONGO WAR (John F. Clark ed., 2002). 
139 See M. Cherif Bassiouni, Mixed Models of International Criminal Justice, in III 


INTERNATIONAL CRIMINAL LAW, supra note 61, ch. 2.4; David Scheffer, Special Tribunal for 
Cambodia, in III INTERNATIONAL CRIMINAL LAW, supra note 61, ch. 2.6; Steven R. Ratner, 
Accountability for the Khmer Rouge: A (Lack of) Progress Report, in POST-CONFLICT 
JUSTICE, supra note 1, at 613.  For a discussion of Cambodia, see generally Aaron J. 
Buckley, The Conflict in Cambodia and Post-Conflict Justice, in POST-CONFLICT JUSTICE, 
supra note 1, at 637; Nema Milaninia, Appeasing the International Conscience or Providing 
Post-Conflict Justice: Expanding the Khmer Rouge Tribunal’s Restorative Role (Bepress 
Legal Series, Working Paper 1274, 2006), available at 
http://law.bepress.com/expresso/eps/1274/. 


140 See generally GEORGE HERMAN HODOS, SHOW TRIALS: STALINIST PURGES IN EASTERN 
EUROPE, 1948-54 (1987). 


141 See generally GUOKAI LIU, A BRIEF ANALYSIS OF THE CULTURAL REVOLUTION (Anita 
Chan ed., 1987); RODERICK MACFARQUHAR & MICHAEL SCHOENHALS, MAO’S LAST 
REVOLUTION (2006). 


142 Supra note 2. 
143 See POST-CONFLICT JUSTICE, supra note 1; JANE STROMSETH & DAVID WIPPMAN, CAN 
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combatants were not given POW status,144 nor were they treated in 
accordance with Common Article III.  The victimization, which surely 
involved war crimes, also involved in some cases genocide and crimes 
against humanity.  Nevertheless, there were only limited prosecutions, 
mostly before the ICTY and ICTR, and some domestic prosecutions.145 


In the course of many conflicts deemed at the time to be of a non-
international or purely internal character, a number of insurgent groups 
have succeeded in achieving their goals, namely, the removal of foreign or 
colonial forces and civilian settlers, independence or secession and the 
establishment of newly independent states (there were seventy-four states in 
1946; there are now 192 member states of the United Nations),146 and 
domestic regime change.  In many of these conflicts, the high level of 
victimization indicates an almost generalized practice of non-compliance by 
both governmental forces and non-state actors.  Thus, violence 
accompanied by IHL violations has tended to produce rewarding outcomes, 
which, it can be assumed, is not conducive to compliance with IHL and 
other international law norms. 


A few non-state actors have, at times, manifested their willingness to 
comply with IHL, presumably in exchange for the recognition of lawful 
combatant and POW status.147  However, governments have almost always 
rejected such offers from groups like the Irish Republican Army, the 
African National Congress, the Palestine Liberation Organization, and 
others.148 
 
MIGHT MAKE RIGHTS?: BUILDING THE RULE OF LAW AFTER POST-CONFLICT SITUATIONS 
(2006); Jane Stromseth, Post-Conflict Rule of Law Building: The Need for a Multi-Layered, 
Synergistic Approach, 49 WM. & MARY L. REV. 1443 (2008). 


144 Geneva IV, supra note 23. 
145 See BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 1; MAY, supra note 5; 


ROBERTSON, supra note 5; SCHABAS, GENOCIDE IN INTERNATIONAL LAW, supra note 5. 
146 United Nations Member States, http://www.un.org/Overview/unmember.html (Oct. 3, 


2006). 
147 Ewumbue-Monono, supra note 92. 
148 For example, the Provisional Revolutionary Government of Algeria attempted to 


formally adhere to IHL, but Switzerland and France challenged it.  Switzerland also 
challenged an attempt by the Smith government in Rhodesia.  The Kosovo Liberation Army 
expressed its desire to sign the Geneva Conventions, but was turned down.  ZEGVELD, supra 
note 5, at 14 n.18.  These groups made offers to comply with IHL with the state with which 
they were in conflict; some of these declarations or offers were made in political 
communiqués, public speeches, or statements.  Established governments considered those as 
being merely propaganda.  These were missed opportunities.  The international organizations 
such as the UN and ICRC could have used these openings, no matter how narrow they may 
have been, to push forward the agenda of compliance.  Prior to Geneva Convention Protocol 
I, these included the Provisional Government of the Algerian Republic (1958), the 
Provisional Government of Vietnam (1974), the Eritrean People’s Liberation Front (1977), 
the African National Congress (1980), União Nacional pela Independência Total de Angola 
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Limited empirical evidence exists to indicate what factors contribute to 
compliance with IHL, such as mutuality of interests, political status 
recognition, and the likelihood of post-conflict prosecution.  However, the 
high level of victimization indicates an almost generalized practice of non-
compliance by both governmental forces and non-state actors engaged in 
conflicts of a non-international character and internal conflicts.  No 
empirical evidence exists to indicate whether non-compliance by state 
actors enhances the same by non-state actors, but the emulation factor is 
assumed to exist.  This is evidenced by the political discourse of non-state 
actors, which is in the nature of a tu quoque argument, deemed invalid since 
the end of World War II.149  In the past several decades, state actors have 
labeled such violent interactions “terrorism.”150  In response, non-state 
actors have labeled state actors’ conduct as “state-terrorism.”  The result has 
been to reinforce the respective claims of the protagonists to legitimacy, in 
turn producing confusion as to the legitimacy of the resort to violence.151 


2. Conflicts of an International Character Involving Non-State Actors 
Operating on the Side of State Actors 


Non-state actors who fight alongside or as part of the armed forces of a 
High Contracting Party to the Geneva Conventions in a conflict of an 
international character are deemed lawful combatants and benefit from 
POW status if they satisfy the requirements of the Third Geneva 
Convention’s Article 4(2): 


(a) that of being commanded by a person responsible for his subordinates; 


(b) that of having a fixed distinctive sign recognizable at a distance; 


(c) that of carrying arms openly; 


(d) that of conducting their operations in accordance with the laws and customs of 


 
(1980), South West Africa People’s Organization (1981), and the Palestine Liberation 
Organization (1982).  Such declarations are filed with the ICRC in Geneva.  See, e.g., 
Ewumbue-Monono, supra note 92.  The ICTR, in deciding the applicability of Geneva 
Convention Protocol II to Rwanda, noted that the Rwandan Patriotic Front had expressly 
considered itself bound by IHL.  Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgement, 
¶ 627 (Sept. 2, 1998); Prosecutor v. Kayishema & Ruzindana, Case No. ICTR-95-1-T, 
Judgement, ¶ 156 (May 21, 1999). 


149 FRITS KALSHOVEN, BELLIGERENT REPRISALS (2005); FRITS KALSHOVEN & LIESBETH 
ZEGVELD, CONSTRAINTS ON THE WAGING OF WAR: AN INTRODUCTION TO INTERNATIONAL 
HUMANITARIAN LAW 73 (3d ed. 2001).  


150 Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, supra 
note 3. 


151 Id. 
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war.152 


Additionally, Protocol I includes the following requirements, in Article 
44: 


3. In order to promote the protection of the civilian population from the effects of 
hostilities, combatants are obliged to distinguish themselves from the civilian 
population while they are engaged in an attack or in a military operation preparatory 
to an attack.  Recognizing, however, that there are situations in armed conflicts where, 
owing to the nature of the hostilities an armed combatant cannot so distinguish 
himself, he shall retain his status as a combatant, provided that, in such situations, he 
carries his arms openly: 


(a) during each military engagement, and 


(b) during such time as he is visible to the adversary while he is engaged in a 
military deployment preceding the launching of an attack in which he is to 
participate. 


Acts which comply with the requirements of this paragraph shall not be considered as 
perfidious within the meaning of Article 37, paragraph 1(c). 


4. A combatant who falls into the power of an adverse Party while failing to meet the 
requirements set forth in the second sentence of paragraph 3 shall forfeit his right to 
be a prisoner of war, but he shall, nevertheless, be given protections equivalent in all 
respects to those accorded to prisoners of war by the Third Convention and by this 
Protocol.  This protection includes protections equivalent to those accorded to 
prisoners of war by the Third Convention in the case where such a person is tried and 
punished for any offences he has committed.153 


Once the conflict of an international character ends, the non-state 
actors who qualified for combatant and POW status but who continue to 
engage in armed conflict no longer benefit from their previous status, and 
become subject to domestic criminal law.   


3. Non-State Actors in Non-International Conflicts 
Common Article 3 to the Four Geneva Conventions provides the basic 


framework for the application of IHL to non-state actors engaged in combat 
and combat support activities in the context of non-international armed 
conflicts.  This Article provides for protections equivalent to those afforded 
civilians in international conflicts, but non-state actors do not benefit from 
POW status available to combatants in international conflicts under the 
Third Geneva Convention.154  This provision sets forth minimum 


 
152 Geneva III, supra note 23, art. 4(2). 
153 Geneva Convention Protocol I, supra note 5, art. 44(3), (4). 
154 Geneva III states in Article 3: 
 In the case of armed conflict not of an international character occurring in the territory of one 
of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, 







752 M. CHERIF BASSIOUNI [Vol. 98 


humanitarian standards for parties engaged in such conflicts.155  Thus, all 
persons who are hors de combat are to be treated humanely, and in 
particular there are prohibitions against murder, mutilation, cruel treatment, 
torture and other forms of violence, taking of hostages, humiliating and 
degrading treatment, and extra-judicial sentences and executions.  Protocol 
II further develops the law applicable in non-international armed conflict 
and offers some clarification as to the factors that trigger the application of 
such protections.156  Article 1 of Protocol II declares that its provisions 
apply to all non-international armed conflicts (except “wars of national 
liberation,” covered by Protocol I) that take place between the armed forces 
of a contracting party and other armed groups “under responsible command, 
exercise such control over a part of its territory as to enable them to carry 
out sustained and concerted military operations and to implement this 
Protocol.”157 


 
the following provisions: 


(1) Persons taking no active part in the hostilities, including members of armed forces who have 
laid down their arms and those placed hors de combat by sickness, wounds, detention, or any 
other cause, shall in all circumstances be treated humanely, without any adverse distinction 
founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria. 


To this end, the following acts are and shall remain prohibited at any time and in any place 
whatsoever with respect to the above-mentioned persons: 


(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment 
and torture; 
(b) taking of hostages; 
(c) outrages upon personal dignity, in particular, humiliating and degrading treatment; 
(d) the passing of sentences and the carrying out of executions without previous judgement 
pronounced by a regularly constituted court, affording all the judicial guarantees which are 
recognized as indispensable by civilized peoples. 
(2) The wounded, sick and shipwrecked shall be collected and cared for. 


 An impartial humanitarian body, such as the International Committee of the Red Cross, may 
offer its services to the Parties to the conflict. 


 The Parties to the conflict should further endeavour to bring into force, by means of special 
agreements, all or part of the other provisions of the present Convention. 


 The application of the preceding provisions shall not affect the legal status of the Parties to the 
conflict. 


Geneva III, supra note 23, art. 3. 
155 Id. 
156 Geneva Convention Protocol II, supra note 24. 
157 Geneva Convention Protocol I, supra note 5, art. 1(1). 
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4. Normative, Doctrinal, and Jurisprudential Efforts Addressing Gaps and 
Overlaps in the Legal Regimes Applicable to Non-International and 


Internal Conflicts 
As stated earlier, purely internal conflicts do not fall under Common 


Article 3 and Protocol II.  This means that IHL does not extend even 
minimum humanitarian protections to non-state actors in such conflicts. 


Common Article 3 distinguishes between those who engage in 
hostilities and those who refrain from an active role in hostilities.158  
Protocol II specifically refers to the “civilian population,” but fails to define 
it.159  Even though it does not define civilians, the distinction between 
members of armed groups and civilians has not necessarily been eliminated, 
because civilians lose their protection “for such time as they take a direct 
part in hostilities.”160 


Some confusion still exists as to how far the definition of conflicts of a 
non-international character can extend to purely internal conflicts.  The 
ICRC defines IHL as the body of rules that, during wartime, protects people 
who are not or are no longer participating in the hostilities, and seeks to 
limit and prevent human suffering in times of armed conflict.161  Some 
experts argue that purely domestic conflicts should be included under 
Common Article 3 and Protocol II.  However, if the conflict is purely 
domestic or internal and does not satisfy elements of a conflict of a non-
international character, which the ICRC refers to as “internal disturbances 
or strife” and “internal strife,” it becomes subject to another legal regime—
that of IHRL.  The existence of three sub-legal regimes applicable to 
conflicts of an international and non-international character and purely 
domestic or internal conflicts is incongruous insofar as the values and goals 
of all three sub-regimes are the same, namely the protection of certain 
persons and targets in times of conflicts.162 


There is a growing doctrinal and jurisprudential trend to combine IHL 
and IHRL, at least where they are overlapping,163 and thus extend their 
 


158 Common Article 3, supra note 104; Kleffner, supra note 5, at 324 (discussing 
Common Article 3’s mention of “members of armed forces who have laid down their arms” 
and “persons taking no active part in the hostilities” as two categories as falling under 
protection). 


159 Geneva Convention Protocol II, supra note 24, at art. 5(1)(b),(e); Kleffner, supra note 
5, at 324. 


160 Geneva Convention Protocol II, supra note 24, at art. 13(3); see also Kleffner, supra 
note 5, at 324-25. 


161 See ICRC, supra note 42; Bassiouni, Introduction to International Humanitarian 
Law, supra note 22. 


162 See ICRC, supra note 42; Bassiouni, supra note 22. 
163 See, e.g., Legal Consequences of the Construction of a Wall in the Occupied 


Palestinian Territory, Advisory Opinion, 2004 I.C.J. 131 (July 9).  The Israeli Supreme 
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respective protections in a way that reduces the harmful effects of armed 
conflicts and violent interactions irrespective of legal characterization.  This 
is based on the proposition that there is no valid conceptual basis upon 
which to distinguish between the protections offered the same persons and 
targets as a result of the legal characterization of the conflict.164  Such 
distinctions exist because governments do not wish to grant insurgents 
engaged in internal conflicts a legal status likely to give them political 
legitimacy.165  This is why governments usually argue that the resort to 
violence by domestic insurgent groups is “terrorism,” and thus that such 
groups can be denied not only legitimacy, but the fundamental safeguards 
and protections contained in the regulation of armed conflict.166 


 
Court also addressed this issue in HCJ 7957/04 Mara’abe v. Prime Minister of Isr. [2005], 
translated in 45 I.L.M. 202 (2006).  For a diverse spectrum of views regarding this issue, see 
generally Marc H. Ellis, The Mural-Covered Wall: On Separation and the Future of Jews 
and Palestinians in Israel/Palestine and the Diaspora, 5 CHI. J. INT’L L. 271 (2004); Richard 
A. Falk, Towards Authoritativeness: The ICJ Ruling on Israel’s Security Wall, 99 AM. J. 
INT’L L. 42 (2005); Zaha Hassan, Building Walls and Burning Bridges: Legal Obligations of 
the United States with Respect to Israel’s Constructions of the Wall of Separation in 
Occupied Palestinian Territory, 13 WILLAMETTE J. INT’L L. & DISP. RESOL. 197 (2005); Sean 
D. Murphy, Self-Defense and the Israeli Wall Advisory Opinion: An IPSE Dixit from the 
ICJ?, 99 AM. J. INT’L L. 62 (2005); Joel S. Tashjian, Contentious Matters and the Advisory 
Power: The ICJ and Israel’s Wall, CHI. J. INT’L L. 427 (2005); Geoffrey R. Watson, The 
“Wall” Decisions in Legal and Political Contexts, 99 AM. J. INT’L L. 6 (2005); Sarah 
Williams, Has International Law Hit the Wall?  An Analysis of International Law in 
Relation to Israel’s Separation Barrier, 24 BERKELEY J. INT’L L. 192 (2006). 


164 MERON, THE HUMANIZATION OF INTERNATIONAL LAW, supra note 54, at 58-61; 
Meron, The Humanization of Humanitarian Law, supra note 54, at 240; supra note 163; see 
Meron, International Criminalization of Internal Atrocities, supra note 68, at 89; see also 
BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 1, at 254. 


165 See Moir, supra note 86. 
166 See generally HELEN DUFFY, THE ‘WAR ON TERROR’ AND THE FRAMEWORK OF 


INTERNATIONAL LAW (2005); PAUST, supra note 111.  The most glaring contemporary 
example is the denial by the Bush Administration of POW status to combatants from the 
2001 War in Afghanistan and their detention at Guantanamo, Cuba, where their reported 
treatment is in violation of the Geneva Conventions’ norms to which the U.S. is a state-party.  
Military Order of November 13, 2001: Detention, Treatment, and Trial of Certain Non-
Citizens in the War Against Terrorism, 3 C.F.R. § 918 (2001), reprinted in 41 I.L.M. 252 
(2002); Memorandum from President George W. Bush to the Vice President et al., Feb. 7, 
2002, reprinted in THE TORTURE PAPERS, supra note 111 (stating that the Geneva 
Conventions did not apply).  This was reversed by the Supreme Court in Hamdan v. 
Rumsfeld. 548 U.S. 557 (2006).  See also Bassiouni, supra note 111; Jordan J. Paust, War 
and Enemy Status After 9/11: Attacks on the Laws of War, 28 YALE J. INT’L L. 325 (2003).  
The same applies to the detention and torture of Iraqis by U.S. forces during their occupation 
of that country since 2003.  See MARK DANNER, TORTURE AND TRUTH: AMERICA, ABU 
GHRAIB, AND THE WAR ON TERROR (2004); SEYMOUR M. HERSH, CHAIN OF COMMAND: THE 
ROAD FROM 9/11 TO ABU GHRAIB (2004); LILA RAJIVA, THE LANGUAGE OF EMPIRE: ABU 
GHRAIB AND THE AMERICAN MEDIA 11-19, 35-54 (2005); ERIK SAAR & VIVECA NOVAK, 
INSIDE THE WIRE: A MILITARY INTELLIGENCE SOLDIER’S EYEWITNESS ACCOUNT OF LIFE AT 
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The ICTY expanded the customary law applicable to non-international 
armed conflicts in the Tadic case, holding that violations of the laws and 
customs of war include serious violations committed in non-international 
armed conflicts.167  The Tribunal subsequently held that customary law 
prohibits attacks on the civilian population in internal armed conflicts. 


The ICTR, which has the unprecedented jurisdiction to prosecute 
violations of the laws of war in an internal conflict, has applied IHL to non-
state actors.  Article 4 of the ICTR Statute provides for individual criminal 
accountability for violations of Common Article 3 and Protocol II, shifting 
the focus of such provisions from minimum standards to obligations, which 
creates internationally enforceable criminal accountability.168 


The ICTY’s jurisprudence holds that civilians are those who do not 
participate directly in hostilities, a definition that applies regardless of the 
type of conflict.169  In the ICTR, the jurisdiction was specifically over 
crimes in a non-international armed conflict, and the Tribunal also 
disregarded the labels of combatants in this type of conflict.170 


One expert summarizes the complexity of combatant status as follows: 
 It is clear from the relevant conventional provisions and customary international 
humanitarian law that the formal status of “combatant” does not apply in non-
international armed conflicts.  As such, combatant status and its aforementioned 
consequences is one of the areas, in which customary international humanitarian law 
has not evolved beyond the dichotomy of international and non-international armed 
conflicts, despite the imprecise use of the term “combatant” in some texts, which 
relate to both types of conflicts.  In non-international armed conflicts, therefore, acts 
lawful under the laws of armed conflict, such as the killing of a member of the state 


 
GUANTANAMO (2005); see also Diane Marie Amann, Abu Ghraib, 153 U. PA. L. REV. 2085 
(2005).  Understandably, if the purposes of IHL and human rights law are to protect certain 
persons from harm and to prohibit certain means of harm, than the fact that there is a 
common socially protected interest should not be distinguished on the basis of which body of 
law or legal regime applies thereto.  See also Michael Newton, Unlawful Belligerency After 
September 11: History Revisited and Law Revised, in NEW WARS, NEW LAWS?  APPLYING 
THE LAWS OF WAR IN 21ST CENTURY CONFLICTS 75, 117 (David Wippman & Matthew 
Evangelista eds., 2005). 


167 See generally Prosecutor v. Tadic, Case No. IT-94-1-T, Opinion and Judgement, 
¶¶ 46-52 (May 7, 1997); Prosecutor v. Tadic, Case No. IT-94-1-AR72, Decision on the 
Defence Motion for Interlocutory Appeal on Jurisdiction, ¶ 70 (Oct. 2, 1995); Christopher 
Greenwood, International Humanitarian Law and the Tadic Case, 7 EUR. J. INT’L L 265, 267 
269-75 (1996). 


168 See ICTR Statute, supra note 99, art. 4. 
169 See Prosecutor v. Blagojevic & Jokic, Case No. IT-02-60-T, Judgement, ¶ 544 (Jan. 


17, 2005); Prosecutor v. Blaskic, Case No. IT-95-14-T, Judgement, ¶ 180 (Mar. 3, 2000); 
Tadic, Case No. IT-94-1-I, ¶ 639 (discussing “civilian population” by referring to Common 
Article 3 regarding crimes against humanity); Kleffner, supra note 5, at 326. 


170 Prosecutor v. Kayishema & Ruzindana, Case No. ICTR-95-1-T, Judgement, ¶ 179 
(May 21, 1999); Prosecutor v. Rutaganda, Case No. ICTR-96-3-T, ¶ 100 (Dec. 6, 1999). 
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armed forces or damage to, or the destruction of, a military objective, remain in 
principle punishable under domestic law.  All that the laws of armed conflict do is to 
encourage (not oblige) “the authorities in power” to grant the widest possible amnesty 
to persons who have participated in the armed conflict, provided such persons have 
not committed war crimes or other international crimes, which states are obliged to 
investigate and prosecute.  Furthermore, those who have directly participated in 
hostilities sin a non-international armed conflict and have been interned or detained 
are not entitled to treatment as prisoners of war.  The reason for the absence of 
combatant status in non-international armed conflicts is obvious: states are not 
prepared to grant their own citizens, and even less others who might engage in 
fighting on behalf of a non-state group, the right to do so.  Nor are they willing to 
grant them any further reaching rights than common criminals if captured.  Anything 
else would, in the eyes of states, undermine their claim to the monopoly of force, 
would promote the formation of non-state armed groups by those who are 
disenchanted, and encourage individuals to join such groups.  In short, none of the 
aforementioned aspects of combatant status (combatant privilege and prisoner of war 
status) are, therefore, of relevance to non-international armed conflicts.  This is only 
different for situations in which those who directly participate in hostilities on behalf 
of a party to a non-international armed conflict are granted that status in accordance 
with a special agreement envisaged under Common Article 3 paragraph 3, or by virtue 
of a unilateral act of one or more parties to the conflict. 


 If compared to the situation under the law of international armed conflict, the 
absence of combatant status in non-international armed conflicts creates an imbalance 
between the parties under domestic law, with all its negative implications for 
compliance with the laws of armed conflict, which so fundamentally rests on the 
equality and reciprocal interests of belligerent parties.  It reinforces the perception of 
state armed forces that they are engaging criminals who, unlike themselves, lack the 
right to fight, rather than engaging “equals,” who represent a state and its government.  
Members of non-state armed forces, on the other hand, may be inclined to ask: “When 
compliance with the laws of armed conflict cannot keep me out of jail, why comply?” 
The imbalance between state and non-state armed forces, in other words, undermines 
the notion that legally equal parties are facing each other.  It needs to be emphasised 
immediately, however, that this inequality of the parties to a non-international armed 
conflict is purely a matter of domestic law.  In contrast, the laws of armed conflict 
grant equal rights to, and imposes identical obligations on, all parties to an armed 
conflict.171 


The Rome Statute of the International Criminal Court sets forth the 
most recent statement of IHL applicable during non-international, or 
internal, conflicts.  Like the ICTR Statute, the Rome Statute criminalizes 
violations of Common Article 3 under Article 8.  This includes a list of 
twelve acts that constitute war crimes in internal conflicts, including: 
intentionally targeting civilians, medical units, humanitarian assistance 
workers or members of a peacekeeping mission; pillage; rape, sexual 
slavery, enforced prostitution, forced pregnancy, enforced sterilization, and 
other forms of sexual violence; conscripting or enlisting children under the 
 


171 Kleffner, supra note 5, at 322-23 (emphasis in original, citations omitted). 
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age of fifteen years; forced displacement; declaring that no quarter will be 
given; subjecting persons to physical mutilation or to unjustified or 
dangerous medical or scientific experiments of any kind; and destroying or 
seizing the property of an adversary.172  The ICC Statute also uses a broader 
definition of internal conflicts than Protocol II, stating that these provisions 
apply to “armed conflicts that take place in the territory of a State when 
there is protracted armed conflict between governmental authorities and 
organized armed groups or between such groups.”173 


These and other IHL distinctions, their doctrinal elaboration and the 
jurisprudence of the ICTY and ICTR, and the progressive codification of 
IHL in Article 8 of the ICC Statute174 reveals the legal complexities 
pertaining to non-state actors in the various forms of armed conflict.  To 
presume that non-state actors can understand these complexities and have a 
clear understanding of the law of armed conflict is preposterous. 


Treaty law distinguishes between civilians and combatants defining 
civilians as those who are not members of the armed forces, but without 
providing a more detailed definition of civilian.175  The ICRC “Customary 
Law” study shifts the focus away from defining who is a civilian to what 
conditions cause a civilian to lose IHL’s legal protections.176  The “term 
‘combatant’ . . . is used in all IHL normative provisions in its generic 
meaning, indicating persons who do not enjoy the protections accorded to 
civilians, but does not imply a right to combatant status or prisoner-of-war 
status” for those who engage in conflicts of a non-international or internal 
character.177  The ICRC Study focuses on how a “civilian” can lose civilians 
status and protection.178  Rule 5 of the ICRC study states that “persons who 
are not members of the armed forces” are civilians.179  It is not clear, 
however, whether “members of armed opposition groups are civilians 
subject to Rule 6 on loss of protection from attack in case of direct 
participation or whether members of such groups are liable to attack as 
such, independently of the operation of Rule 6.”180 


None of these efforts have yet resolved the problems of gaps and 


 
172 Rome Statute, supra note 21, art. 8(2)(c); Dörmann, supra note 21; BASSIOUNI, 


LEGISLATIVE HISTORY OF THE ICC, supra note 21. 
173 Rome Statute, supra note 21, art. 8(2)(f). 
174 BASSIOUNI, supra note 21, at 55-94. 
175 Id. at 324. 
176 ICRC, supra note 19, at 19 R. 6; Kleffner, supra note 5, at 324. 
177 ICRC, supra note 19, at n.35. 
178 Kleffner, supra note 5, at 326. 
179 ICRC, supra note 19, at 19 R. 5; see also Geneva Convention Protocol I, supra note 


5, art. 50(1). 
180 ICRC, supra note 19, at 19 R. 6. 
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overlaps of the multiple legal and sub-legal regimes applicable to conflicts 
of a non-international and internal character.  Thus, the status of non-state 
actors engaged in these conflicts remains the same, which may in part 
explain why these combatants feel that they have no inducement for 
compliance.  This conclusion in no way means that non-state actors would 
otherwise comply with IHL in view of the asymmetry of forces and the 
culture of new wars, as discussed below. 


5. The United States’ Exceptionalism 


As of September 2001, the George W. Bush administration has taken 
the position that the “war against terrorism” does not have to be subject to a 
formal declaration of war as ordinarily required by the Constitution.181  
Moreover, President Bush declared that the Geneva Conventions do not 
apply to the Taliban or other “terrorist” groups, and authorized a policy of 
torture of detainees by United States government officials.182  Through this 
policy of torture, the Bush administration has not only violated its 
obligations under IHL, as well as under the 1984 Convention Against 
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 
(CAT),183 but it has also provided an added incentive for non-state actors to 
take the position that IHL does not apply to them.  If a government’s claim 
of legitimacy can override the obligations of IHL, then a non-state actor can 
make the same claim with the same consequence.  This signals the end of 
the relevance of IHL, which is predicated on the assumption that 
irrespective of the legitimacy or illegitimacy of any claim by any party to 
engage in armed conflict, the parties to such a conflict must abide by the 
neutral rules of armed conflict, which regulates its means and methods.  In 
Hamdan v. Rumsfeld, the Supreme Court reversed the United States’ 
 


181 U.S. CONST. art. VIII, § 8, cl. 11; War Powers Resolution, 50 U.S.C. § 1541 (2000). 
182 Bassiouni, supra note 111; see also Military Order of November 13, 2001, Detention, 


Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, 3 C.F.R. 918 
(2001); Memorandum from President George W. Bush to the Vice President et al., supra 
note 166; Steven W. Becker, “Mirror, Mirror on the Wall . . .”: Assessing the Aftermath of 
September 11th, 37 VAL. U. L. REV. 563, 580-92 (2003) (describing President Bush’s 
Military Order in detail and arguing that it is ultra vires because it was issued without 
Congress first formally declaring war); Paust, supra note 166, at 325.  The Military Order 
was patterned after a proclamation/military order by President Franklin D. Roosevelt in 1942 
concerning the trial by a military commission of Nazi agents.  See Proclamation No. 2561, 3 
C.F.R. 309 (1938-1943); Curtis A. Bradley, The Military Commissions Act, Habeas Corpus, 
and the Geneva Conventions, 101 AM. J. INT’L L. 322, 323-24 (2007) (discussing Ex parte 
Quirin, 317 U.S. 1 (1942)).  For a collection of the orders and directives, see THE TORTURE 
PAPERS, supra note 111; Newton, supra note 166, at 78.  For a critical appraisal of the Bush 
Administration’s orders in this context, see PAUST, supra note 111; Bassiouni, supra note 
111.   


183 Convention Against Torture, supra note 5. 
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position, holding that the Uniform Code of Military Justice (UCMJ) 
required the application of Common Article 3 to all combatants.184  
Common Article 3’s prohibition on the “passing of sentences and carrying 
out of executions without previous judgment pronounced by a regularly 
constituted court affording all the judicial guarantees which are recognized 
as indispensable by civilized peoples” was determined by the Supreme 
Court to be required by Section 821 of the UCMJ.185 


As of 2004, judicial decisions and actions have evidenced a gradual 
trend tending to curtail the administration’s policies and practices that 
violate IHL and CAT.  Regrettably, however, even if this trend manages to 
entirely overturn prior practices, some of which are still ongoing, the United 
States will have lost its position of moral rectitude in the eyes of the 
international community.186 


IV. THE CULTURE OF WAR IN NON-INTERNATIONAL AND PURELY 
INTERNAL CONFLICTS: ITS METHODS AND MEANS, AND ITS IMPACT ON 


COMPLIANCE AND NON-COMPLIANCE WITH IHL 


A. THE NEW CULTURE OF WAR 


A new culture of war which emerged after World War II resulted in 
greater non-compliance with the laws of armed conflict.  The reasons for 
that outcome derived in part from the absence of effective conflict 
resolution mechanisms, the asymmetry of military power between state and 
non-state actors and also because legal norms are premised on certain 
assumptions about the methods and means of warfare in existence at the 
time that the norms were formulated, namely: that conflicts are between 
regularly constituted armed forces that share mutuality of interests.  
However, as the methods and means of war have radically changed in 
recent years, it is difficult to maintain that the same expectations of 
compliance that existed heretofore between regularly constituted armed 
forces are still valid, as between armed forces and non-state actors.187  Non-


 
184 548 U.S. 557, 571-84 (2006). 
185 Id. at 628-29 (citing Common Article 3 of the Geneva Conventions). 
186 See Bassiouni, supra note 111. 
187 John Keegan’s classic book, The Face of Battle, began the study of modern wars and 


the culture of war since World War II.  JOHN KEEGAN, THE FACE OF BATTLE (1976).  It was 
followed by his remarkable work, A History of Warfare, in which the author contradicts the 
heretofore dominant view of von Clausewitz that “war is the continuation of diplomacy by 
other means.”  JOHN KEEGAN, A HISTORY OF WARFARE 3 (1993); CARL VON CLAUSEWITZ, 1 
ON WAR 22, 119 (1982); see also STEPHEN C. NEFF, WAR AND THE LAW OF NATIONS: A 
GENERAL HISTORY 161-214 (2005); MARTIN VAN CREVELD, THE TRANSFORMATION OF WAR 
33-42 (1991) (discussing the “Trinitarian War” concept developed by von Clausewitz).  
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state actor groups tend to fight in accordance with their own opportunistic 
rules.188 


The first generation of modern warfare can be said to have its genesis 
in the Napoleonic Wars of 1803-1815; the second generation developed in 
the First World War; and the third generation in the Second World War.  
The fourth generation of warfare, arising after World War II, involves loose 
networks that become more powerful and resilient through information 
technology,189 and does not aim at defeating the enemy’s forces but 
“directly attacks the minds of the enemy-decision makers to destroy the 
enemy’s political will.”190 


Today’s conflicts are seen as evolutions of the “irregular warfare” of 
Mao Tse Tung (Zedong)’s “protracted war” in China, the Spanish guerrilla 
attacks against Napoleon in 1812-1813, America’s revolutionary war of 
independence against Britain, and others.  However, modern versions of 
this “irregular warfare” has had significant consequences: the British were 
driven out of Palestine, the French from Algeria, the Americans from 
Vietnam, the Russians from Afghanistan, and the Israelis from Lebanon.191  
The lesson of failed counter-insurgency efforts by state actors is that “one 


 
Keegan asserts that war “is always an expression of culture.”  KEEGAN, A HISTORY OF 
WARFARE, supra.  Keegan further expands on the iconoclastic view of Victor Davis Hanson 
in The Western Way of War: Infantry Battle in Classical Greece and other works.  See John 
Keegan, Foreword to VICTOR DAVIS HANSON, THE WESTERN WAY OF WAR: INFANTRY 
BATTLE IN CLASSICAL GREECE (1989); see also VICTOR DAVIS HANSON, CARNAGE AND 
CULTURE: LANDMARK BATTLES IN THE RISE OF WESTERN POWER (2001); DAVID KENNEDY, 
OF WAR AND LAW (2006).  Conversely, John A. Lynn in Battle: A History of Combat and 
Culture shows how culture, irrespective of values, laws, and humanitarian concepts, is a 
dominant factor in war.  JOHN A. LYNN, BATTLE: A HISTORY OF COMBAT AND CULTURE 
(2003); BEST, HUMANITY IN WARFARE, supra note 10; BEST, WAR AND LAW SINCE 1945, 
supra note 10. 


188 Brains, Not Bullets, ECONOMIST, Oct. 27, 2007, at 15, available at 
http://www.economist.com/opinion/displaystory.cfm?story_id=10024437.  Nearly 2,000 
years ago, Jewish militants, called Zealots, revolted against the Romans in Palestine.  
Bassiouni, Legal Controls of International Terrorism, supra note 3, at 215; M. Cherif 
Bassiouni, Forward: Assessing “Terrorism” in the New Millennium, 12 DEPAUL BUS. L.J. 1, 
1 (2000).  The Romans responded by destroying the temple in Jerusalem and taking the 
treasure in it.  Bassiouni, Legal Controls of International Terrorism, supra note 3, at 216.  
But these practices are also used by state actors.  Great Britain used its air force to easily 
quell rebellious tribes in Iraq in the 1920s, as well as the Mahdi’s rebels in Sudan in the 
nineteenth century. See generally FERGUS NICOLL, THE SWORD OF THE PROPHET: THE MAHDI 
OF SUDAN AND THE DEATH OF GENERAL GORDON (2004). 


189 After Smart Weapons, Smart Soldiers, THE ECONOMIST, Oct. 27, 2007, at 33, 
available at http://www.economist.com/world/international/displaystory.cfm?story_id 
=10015844 [hereinafter Smart Weapons]. 


190 Id.; see also THOMAS X. HAMMES, THE SLING AND THE STONE: WAR IN THE 21ST 
CENTURY (2004); KENNEDY, supra note 187. 


191 Smart Weapons, supra note 189; HAMMES, supra note 190. 
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side can win every battle, yet lose the war.”192 
Although regularly constituted armies are superior in firepower, 


technology and mobility, non-state actors’ weapons are “agility, surprise, 
the support of at least some sections of the population, and above all, 
time.”193  The central objective of guerilla warfare is not destruction of their 
enemy, but rather the support of the population and the de-legitimating of 
state actors.  State actors are learning in Afghanistan and Iraq that a 
comprehensive strategy including political and economic strategies needs to 
be employed when fighting non-state actors. 


The type of military hierarchy that exists in conventional armies is 
lacking in the force structure of non-state actors engaged in the fourth 
generation of warfare.  Frequently, these combatant forces consist of 
independent units varying in size, commanded by a leader who is mostly 
free of hierarchical control.  The absence of hierarchical command and 
control in these conflicts is also dictated by geography, since different units 
operate in different geographic locations and frequently without contact 
with other units operating in different areas.  These self-contained units 
living off the land and free of command and control are dominated by the 
personality of the leader or small group of persons in command of such 
units.  These commanders have life and death powers over their 
subordinates who may be commanded to commit violations of IHL.  
Moreover, the subordinates have no expectations that their field 
commanders will be prosecuted or punished for the crimes they order to be 
committed.  To assume that individual morality will overtake the 
expectations of harsh punishment and death in the case of disobedience of 
orders is utopian.  Thus, there is every incentive to comply with unlawful 
orders and almost no incentive to disobey them in order to comply with 
IHL. 


Experience indicates that in regularly constituted armies, discipline 
achieves a higher level of military performance and enhances states’ 
military and political goals.  It is well settled “war is the continuation of 
diplomacy through other means,” as stated by von Clausewitz.194  However, 
 


192  HAMMES, supra note 190; see also JOHN NAGL, COUNTERINSURGENCY LESSONS FROM 
MALAYA AND VIETNAM: LEARNING TO EAT SOUP WITH A KNIFE (2002) (describing the 
problems of waging war against counterinsurgents).  According to Mao, guerrillas must be 
like fish swimming in the water of the general population; T.E. Lawrence described regular 
armies as plants—“immobile, firm-rooted, nourished through long stems to the head,” while 
guerrillas were like a “vapour.”  He said a soldier was “helpless without a target, owning 
only what he sat on, and subjugating only what, by order, he could poke his rifle at.”  Smart 
Weapons, supra note 189, at 34; MAO TSE-TUNG, ON GUERILLA WARFARE 93 (Samuel B. 
Griffith II trans., 1961). 


193 Smart Weapons, supra note 189; HAMMES, supra note 190; MORAN, supra note 84. 
194 CLAUSEWITZ, supra note 187. 
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in the case of conflicts of a non-international and purely internal character, 
these conflicts are not the continuation of diplomacy, nor are they aimed at 
achieving a diplomatic goal.  Instead, these conflicts are aimed at achieving 
political power-outcomes.  Consequently, the structures of the non-state 
actor groups that engage in these types of conflicts and use unconventional 
means and methods of warfare have, for reasons discussed through this 
article, little or no inducement to comply with IHL.  In fact, the opposite is 
probably more accurate, namely that the more such groups engage in 
indiscriminate violence or what is more commonly called “terrorism,” the 
more likely it is that they will achieve their desired political results.195 


The gap between the ideal and the real is strikingly evident in conflicts 
of a non-international and purely internal character, irrespective of whether 
the protagonists are state or non-state actors.  The resort to indiscriminate 
attacks on protected persons and targets has become a common feature in 
almost all armed conflicts since the Korean War began in 1951.  It has also 
become the main characteristic of so-called “terrorism” or ideologically 
motivated violence by non-state actors in the pursuit of power-outcomes.  
Ideologically motivated violence differs from that traditionally and 
historically associated with conventional wars between the opposing armed 
forces of states.196   


The model of the universal combatant in a conventional army, in 
which discipline and compliance with the law of armed conflicts is part of 
the ethic and honor code of armies and is enforced by effective command 
and control, has significantly eroded since the end of World War II.  Since 
then, conflicts have been mostly characterized by the participation of non-
state actors as the core combatants, who do not share the ethic that exists as 
a matter of honor in regularly constituted armed forces, and who are not 
subject to the discipline of effective command and control.197  Maybe more 
significantly, they feel that to abide by IHL would put them at a 
disadvantage with their state-actors opponents because of the asymmetry of 


 
195 See supra note 3. 
196 Bassiouni, Legal Controls of International Terrorism, supra note 3, at 84. 
197 It should be noted that the terms ethic and honor have different philosophical 


meanings.  Probably that which better applies to military structures is the term 
professionalism, which includes a sense of ethic and honor that is more related to the 
organization itself as opposed to the broader meanings of ethic and honor in legal 
philosophy.  Larry May in his recent book, War Crimes and Just War, refers to the notion of 
honor in his introduction, but fails to make this important distinction.  LARRY MAY, WAR 
CRIMES AND JUST WAR intro. (2007).  While it is possible to find in military units a shared 
understanding of certain ethical and moral values, as these may exist in that particular 
society, it is not usually what is understood by the military honor code of conduct, which 
varies from army to army and which sometimes includes matters that are contrary to ethics 
and morality, such as covering up on the illegal acts of one’s comrades in arms. 
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power between the protagonists.  This new reality has marginalized the 
combatant model upon which conventional armies are built, and upon 
which the assumptions of compliance with IHL are based.198 


Victory in any conflict, but particularly in conflicts of a non-
international or purely internal character, means different things depending 
upon the conflict and the power-outcome goals sought by the protagonists. 
In non-international conflicts, it could mean any of the following: (1) 
removing the ruling regime from power (however that regime may be 
characterized, i.e. foreign colonial regime, settler regime, ethnic dominated 
regime, or a junta regime); (2) acquiring political or economic concessions 
from the ruling regime; (3) removing foreign forces stationed in-country 
with the consent of the ruling regime; (4) impacting on foreign economic 
interests in-country; (5) impacting on national and foreign policy.  All of 
the above are power-outcomes, obtained through the use of violence, which 
produces human victimization and negative economic consequences.  These 
conflicts are about winning on the political end even if it means losing on 
the human end.199  For the humanist, they are Pyrrhic victories,200 for the 
political realist, they are all that matters if they achieve the desired political 
result.201 


What follows are observations based on a variety of publicly available 
sources, including the views of experts and this writer’s personal 
experience.  To gauge the culture of these new wars, it may be useful to 
have a standard for purposes of comparison—the North African theater of 
World War II.  The German forces were under the command of Field 
Marshal Erwin Rommel, an officer in the tradition of the Prussian military 
system developed by Kaiser Frederick II.202  The Allied forces were 
commanded by Generals Alexander, Montgomery, and Patton, who were 
professional military officers brought up in the best British and American 
military traditions.203  The opposing forces were professional soldiers, well-


 
198 See RUPERT SMITH, THE UTILITY OF FORCE: THE ART OF WAR IN THE MODERN WORLD 


(2005) (describing, inter alia, the changing faces of war—from war among duly constituted 
combatants to indiscriminate war against the general population). 


199 ZEEV MAOZ, PARADOXES OF WAR: ON THE ART OF NATIONAL SELF-ENTRAPMENT 251 
(1990) (describing, inter alia, the paradox of winning the war and losing the peace).  


200 Id. at 251 (In 279 B.C.E., Pyrrhus makes the well-known and now popular statement 
“Another such victory and we are lost.”). 


201 See generally ROGER D. SPEGELE, POLITICAL REALISM IN INTERNATIONAL THEORY 
(1996); HENRY KISSINGER, DIPLOMACY (1995). 


202 See generally B.H. LIDDELL HART, THE ROMMEL PAPERS (1982). 
203 See generally MARTIN BLUMENSON, 1 THE PATTON PAPERS, 1885-1940 (1972); 


MARTIN BLUMENSON, 2 THE PATTON PAPERS 1940-1945 (1976); ALUN CHALFONT, 
MONTGOMERY OF ALAMEIN (1976); Brian Holden Reid, Alexander, in CHURCHILL’S 
GENERALS (John Keegan ed., 1991). 
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trained and well-disciplined.  They were commanded by officers who had 
leaders’ training, discipline, and shared an unwritten honor code.  The 
opposing forces conducted war in the desert and, with few exceptions, away 
from cities.  Consequently, civilian casualties and destruction of property 
were at a minimum.  Combatants treated each other with chivalry and 
respect.  There was no unnecessary infliction of pain and suffering.  POWs 
were treated humanely and respectfully in accordance with high standards 
later established by the Third Geneva Convention of 1949.  The relatively 
exemplary conduct of war between these opposing forces has been 
unparalleled in any similar theater of military operations.204  The culture of 
war that these combatants reflected was a consequence of the 
professionalism of the combatants and their sense of tradition, honor, and 
duty.  Discipline was enforced by an effective command structure and the 
attitudes and values of the senior commanders, particularly the respective 
Commanders-in-Chief.  In the judgment of this writer and based on 
numerous accounts of the military history of that period, the characteristics 
mentioned above shaped the strategies and the tactics employed in the field 
by the combatants. 


While this model may be deemed too ideal to be expected as a 
standard model for all conflicts, it is nonetheless useful to gauge the extent 
of the departure from the culture and practices of this model in comparison 
with the culture of new wars of a non-international and internal character 
and their practices. 


Most of the conflicts of a non-international and internal character that 
have occurred since World War II pitted governmental forces consisting of 
army, police, and, in some cases, paramilitary forces, either working 
directly for the government or independently thereof, but pursuing the goals 
of the government, against a range of opposition groups, often termed 
rebels, insurgents, or guerrillas.205  A number of publications describe the 
various conflicts of a non-international character and purely internal 
conflicts, and the harmful consequences that derived therefrom.206  The 


 
204 See generally GEOFFREY BEST, CHURCHILL AND WAR (2006); BEST, WAR AND LAW 


SINCE 1945, supra note 10; JOHN KEEGAN, THE BOOK OF WAR (1999); KEEGAN, THE FACE OF 
BATTLE, supra note 187; JOHN KEEGAN, THE SECOND WORLD WAR 320-43 (1989); B.H. 
LIDDEL HART, HISTORY OF THE SECOND WORLD WAR (1999). 


205 HOWARD S. LEVIE, THE LAW OF NON-INTERNATIONAL ARMED CONFLICT: PROTOCOL II 
TO THE 1949 GENEVA 27 (1987); see generally Antonio Cassese, The Status of Rebels Under 
the 1977 Geneva Protocol on Non-International Armed Conflicts, 30 INT’L & COMP. L.Q. 
416 (1981). 


206 Jennifer L. Balint, Conflict, Conflict Victimization, and Legal Redress, 1945-1996, 59 
LAW & CONTEMP. PROBS. 231 (1996); see also Balint, supra note 1; M. Cherif Bassiouni, 
The Need for International Accountability, in III INTERNATIONAL CRIMINAL LAW, supra note 
61, ch. 1.1; MOIR, supra note 5, at 1-2; MICHEL VEUTHEY, GUERILLA ET DROIT HUMANITAIRE 
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composition and mixture of these governmental forces and paramilitary 
forces varies depending upon the character of the conflict.  State-actor 
forces opposing those waging wars of national liberation have been 
primarily military and police forces representing the state and seeking to 
preserve the status quo.  In contrast, non-state actors may or may not attain 
a level of organization and resources that would allow them to be 
considered as having the characteristics of military units, as they do not 
have the organizational structure and effective command and control that 
regularly constituted armies have,207 and they do not have the economic 
resources and access to sophisticated weapons that state actors have.  
Moreover, they do not usually have international legitimacy and support by 
governments in other states.   


In almost all of these conflicts, clear dividing do not always separate 
the opposing forces, whether in the field of battle or in the field of politics.  
These conflicts have been waged, in large part, in populated areas, 
including cities and villages, thus leading to a higher number of civilian 
casualties and the greater likelihood of violations of IHL.  Precisely because 
of the typology described above, which is different from that of 
conventional wars in which opposing forces are distinguishable from one 
another and in which the geography of the conflict is characterized by the 
occupation and control of specific territories, conflicts of a non-
international character are characterized by the protagonists’ desire to 
control the civilian population in addition to the territory, but more 
importantly their strategic political goals determine their tactics.  As a 
result, in many of these conflicts, non-state actors seek to control civilian 
populations by subjecting them to terror, by displacing them, or by 
exterminating those that they deem to be enemies or even unfriendly 


 
(2d ed. 1983); Veuthey, supra note 86. 


207 It should be noted that in the context of non-international and purely internal 
conflicts, particularly those involving regime changes, the state may create or support 
paramilitary units, which are designed to operate outside the context of regular military units 
for purposes of plausible deniability.  In other words, if these military groups commit 
violations of IHL, the state can deny any knowledge or involvement.  These groups are 
usually organized on the same basis as military and police units in that country, and in many 
cases they involve former military and police personnel.  This was the case for example in 
the paramilitary units in the conflict in El Salvador.  See WOOD, supra note 133.  Israel 
during its occupation of Southern Lebanon between 1971-1981, which created the Army of 
Southern Lebanon which was involved in the Sabra and Shatilla massacres, while the Israeli 
army gave the external protection.  KAHANE COMMISSION, REPORT OF THE COMMISSION OF 
INQUIRY INTO THE EVENTS AT THE REFUGEE CAMPS IN BEIRUT (1983), available at 
http://www.mfa.gov.il/MFA/; Linda Malone, The Kahan Report, Ariel Sharon and the 
Sabra-Shatilla Massacres in Lebanon: Responsibility Under International Law for 
Massacres of Civilian Populations, 1985 UTAH L. REV. 373 (1985). 
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civilians.208  This is usually part of a strategy designed to terrorize, 
intimidate, and demoralize civilian populations in order to control both 
territory and the population.  This, in turn, prevents the opposing 
governmental forces from exercising dominion and control over that portion 
of the state’s territory and population.  Whenever such territory has 
important economic resources or a strategic value for the state, territorial 
control by non-state actors becomes an important goal whose pursuit is 
seldom constrained by humanitarian considerations.  Governmental forces 
are all too frequently motivated by the same considerations of outcomes 
leading them to engage in the same tactics as their opponents, committing 
IHL violations.  When the opposing forces engage in these same tactics, the 
tendency is for the humanitarian harmful consequences to spiral upwards.   


Some of these conflicts have been characterized as “ethnic 
cleansing,”209 as in the conflicts in Bosnia,210 certain parts of Croatia, 
Kosovo, and the Great Lakes of Africa.211  Other methods of terrorizing 
civilian populations in order to control territory have been used in such 
conflicts as Angola,212 Mozambique,213 East Timor,214 and, to some extent, 
in El Salvador215 and Colombia.216  These types of situations inevitably 
 


208 In any conflict, territorial control is included among the goals and is frequently linked 
to the control of power.  Territorial control may be done in conventional military fashion, as 
has been known throughout the history of war, or whenever there is a significant population 
mix by means of transferring out of the territory the population group that would not be 
considered friendly.  See KEEGAN, A HISTORY OF WARFARE, supra note 187.  The policy of 
ethnic cleansing was particularly evident in the conflict in the former Yugoslavia.  See 
BASSIOUNI, supra note 122. 


209 U.N. Final Report, supra note 12; Annexes to U.N. Final Report, supra note 12, 
Annex IV (policy of ethnic cleansing). 


210 Id. 
211 Michael J. Matheson, United Nations Governance of Post-Conflict Societies: East 


Timor and Kosovo, in POST-CONFLICT JUSTICE, supra note 1, at 523.  In Rwanda, it took the 
form of genocide. 


212 See generally PHILIPPE LE BILLON, FUELLING WAR: NATURAL RESOURCES AND ARMED 
CONFLICTS (2006); Justin Pearce, War, Peace and Diamonds in Angola: Popular 
Perceptions of the Diamond Industry in the Lundas, 13 AFR. SECURITY REV. 51, 51-64 
(2004). 


213 See generally LANCE S. YOUNG, MOZAMBIQUE’S SIXTEEN-YEAR BLOODY CIVIL WAR 
(1991). 


214 See generally EAST TIMOR: LESSONS LEARNED (David Cohen & Suzannah Linton 
eds., 2007); Suzannah Linton, East Timor and Accountability for Serious Crimes, in III 
INTERNATIONAL CRIMINAL LAW, supra note 61, ch. 2.7. 


215 See generally Paul Seils, The Limits of Truth Commissions in the Search for Justice: 
An Analysis of the Truth Commissions of El Salvador and Guatemala and Their Effect in 
Achieving Post-Conflict Justice, in POST-CONFLICT JUSTICE, supra note 1, at 775; WOOD, 
supra note 133. 


216 See generally STEVEN DUDLEY, WALKING GHOSTS: MURDER AND GUERRILLA POLITICS 
IN COLOMBIA (2004); MARCO PALACIOS, ENTRE LA LEGITIMIDAD Y LA VIOLENCIA: COLOMBIA 
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carry the “war” indiscriminately to the civilians, causing large scale 
victimization.217 


As stated above, modern warfare has evolved, according to some 
military experts, through four generations.218  Unlike prior generations, the 
fourth generation of warfare is not intended to achieve battlefield victory, 
occupation of territory, or destruction of the enemy’s forces.  Instead it is 
directed at achieving internal power-outcomes, including regime-change, 
altering domestic and foreign policies and achieving socio-political 
transformation.  Fourth generation warfare relies essentially on methods 
and means designed to maximize the effectiveness of the relatively weak 
military and economic power of the non-state actors and to drain the 
resources of state actors by protracting the conflict.219 


Unlike conventional wars, fourth-generation wars are not strictly 
limited to the national context and rely a broader network of support, based 
on political, economic, social, military, or public relations factors, to carry 
out their overall strategy.  This means that external spill-over effects occur.  
These networks available internally and externally make use of the state’s 
need for domestic political support which, as experience shows, is usually 
limited in duration.  Thus, the strategy of the fourth generation of warfare is 
to turn factors that would normally disfavor non-state actors into factors 
that disfavor state actors, and to advance intended power-outcome goals by 
whatever means available and through whatever alliances can be made.  
Thus, the distinctions between lawful and unlawful means and methods of 
warfare have been substantially blurred with respect to combatant groups 
pursuing legitimate and illegitimate goals, and to those having legitimacy in 
pursuing their goals and those who do not.220 


 
1875-1994 (1995); RAFAEL PARDO RUEDA, LA HISTORIA DE LAS GUERRAS (2004); BERT RUIZ, 
THE COLOMBIAN CIVIL WAR (2001). 


217 BASSIOUNI, supra note 122. 
218 HAMMES, supra note 190, ch. 1. 
219 This is evidenced by the long duration of such conflicts in China (1921-1949) and 


Vietnam (1945-1975); those in the decolonization contexts in Africa, such as Algeria, 
Angola, and Mozambique; regime change struggles such as the Sandinistas in Nicaragua 
(1961-1979) and in Africa (the anti-apartheid struggle which went on for over 30 years); and 
the conflicts in Palestine (1948 to date) and Chechnya (1995 to date) and now Afghanistan 
(2002 to date) and Iraq (2003 to date), to name only a few.  Thus, these types of warfare are 
measured in years, if not decades, because they are sustainable and parties have the 
knowledge that resoluteness and time is on their side, as evidenced by the historic record of 
these conflicts.  The United States, in its only military defeats in over two hundred years, can 
be said to have lost a major war in Vietnam and two smaller wars in Lebanon and Somalia at 
the hands of groups that resorted to fourth generation war methods. 


220 During the conflict in the former Yugoslavia and at present in Iraq that some militias 
or elements thereof, claiming to act on the basis of a political or religious motive, also 
engage in for-profit activities commonly associated with organized crime groups.  The 
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Parts of the tactics of fourth generation warfare is for the protagonists 
to involve the entire society in the conflict and the use of the politics of 
hate, in order to divide the civil population.  As the entire society becomes 
involved in the conflict, not necessarily by choice but because of the 
combatants’ strategies as described above, the traditional distinction 
between combatants and non-combatants is blurred.  Civilians necessarily 
become drawn into the conflict, in part as a means of survival and in part 
because they are compelled by the protagonists to do so.  When this occurs, 
civilians are no longer deemed to be outside the sphere of the conflict, 
irrespective of the degree of their involvement, which ranges from passive 
sympathizing to active assistance.  Civilians may have a limited role, such 
as providing material support, concealing combatants, providing supplies, 
or simply giving information.  In exchange for such aid, civilians receive 
protection and even life-saving supplies, the latter frequently being the 
principal motivation for civilians to take sides.  Combatants often use food 
as their principal instrument of coercion and control.221  The involvement of 
entire societies in this type of conflict enhances human harm, particularly 
with regard to women and children, the most vulnerable elements of 
society.222 


In these conflicts, IHL violations have brought great harm to the 
civilian population at large, including the physical destruction of private 
and public property, the dislocation of civilian populations, and the 
destruction and breakup of families.223  In some of the more recent 
conflicts, three particularly heinous practices have emerged: the systematic 
 
Commission of Experts on Yugoslavia Annexes identified eighty-nine paramilitary groups, 
many of them operating independently, but others operating under the direct or indirect 
command of the formal military structure.  Geneva Convention Protocol I, supra note 5, 
Annex IIIA; on Iraq, see M. Cherif Bassiouni, America’s Iraq Policy, INT’L LAW NEWS 6 
(2006). 


221 Blocking humanitarian relief sought to be delivered by United Nations High 
Commission for Refugees (UNHCR), the ICRC and various non-governmental organizations 
(NGOs) has been all too frequent, at times necessitating foreign military intervention when 
combatants deny these organizations the ability to assist refugees.  This was one of the 
reasons that the United States sent troops into Somalia during the Clinton Administration.  
Thus, food and refugees become not only instruments of control and coercion, but also 
instruments of war in violation of IHL. 


222 This is evident in almost every conflict of a non-international character that has 
occurred in the last thirty years, especially in former Yugoslavia (1991-1995), Liberia (1989-
1996, 2002-2003), Sierra-Leone (1991-2002), Cambodia (1967-1975), Somalia (2006), and 
Afghanistan (1979-1989). 


223 For the overall victimization arising out of these conflicts, see note 1 (discussing the 
conflicts since World War II).  In addition, there are numerous reports by UNHCR with 
respect to different conflicts and different areas of conflict which have produced 
victimization.  See generally UNHCR, The UN Refugee Agency, www.unhcr.org (last 
visited Sept. 1, 2008). 
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rape of women, which occurred in Bosnia, Liberia, Uganda, Sierra Leone, 
and Darfur;224 the coerced use of children in combat in Sierra Leone and 
Uganda; and the horrifying practice of hacking off the limbs of children to 
prevent their recruitment as combatants by the opposing group.225 


Non-state actor groups engaging in the fourth generation of warfare are 
unlikely to voluntarily comply with IHL because it is contrary to their 
overall strategy.  Moreover, voluntary compliance cannot exist without 
mutuality of interest. In fact, the opposite is true since such wars often 
resort to indiscriminate and terror-inspiring violence, committed 
intermittently but consistently, and timed in a way to maximize surprise, 
generate horror, and inspire fear.226  As to the likelihood of accountability, 
 


224 U.N. Final Report, supra note 12; Annexes to U.N. Final Report, supra note 12, 
Annexes II, IX; see Christine Chinkin, Rape and Sexual Abuse of Women in International 
Law, 5 EUR. J. INT’L L. 1 (1994); see also Contemporary Forms of Slavery: Systematic Rape, 
Sexual Slavery and Slavery-like Practices During Armed Conflict, U.N. ESCOR, Comm’n 
on Hum. Rts., 50th Sess., Provisional Agenda Item 6, U.N. Doc. E/CN.4/Sub.2/1998/13 
(1998); KELLY DAWN ASKIN, WAR CRIMES AGAINST WOMEN: PROSECUTIONS IN 
INTERNATIONAL WAR CRIMES TRIBUNALS (1997); ASIAN CTR. FOR WOMEN’S HUMAN RIGHTS, 
COMMON GROUNDS: VIOLENCE AGAINST WOMEN IN WAR AND ARMED CONFLICT SITUATIONS 
(Indai Lourdes Sajor ed., 1998); M. Cherif Bassiouni & Marcia McCormick, Sexual 
Violence: An Invisible Weapon of War in the Former Yugoslavia (IHRLI Occasional Paper 
No. 1, 1996); Susan Jeanne Toepfer & Bryan Stuart Wells, The Worldwide Market For Sex: 
A Review of International and Regional Legal Prohibitions Regarding Trafficking in 
Women, 2 MICH. J. GENDER & L. 83 (1994). 


225 See Report of the Secretary-General on Children and Armed Conflict, delivered to the 
Security Council, U.N. Doc. S/2002/1299 (Nov. 26, 2002); see also GREENBURG RESEARCH, 
INC., THE PEOPLE ON WAR REPORT: ICRC WORLDWIDE CONSULTATION ON THE RULE OF WAR 
9-10 (ICRC ed., 2000) [hereinafter PEOPLE ON WAR REPORT].  Thomas Lubanga, the 
notorious Lord’s Liberation Army Chief is on trial before the ICC for kidnapping and 
coercing children as soldiers and having them commit heinous crimes, as well as kidnapping 
girls and offering them as a reward to these child soldiers.  See, e.g., JIMMIE BRIGGS, 
INNOCENTS LOST: WHEN CHILD SOLDIERS GO TO WAR (2005); ILENE COHN & GUY S. 
GOODWIN-GILL, CHILD SOLDIERS: THE ROLE OF CHILDREN IN ARMED CONFLICT (1994). 


226 Part of that tactic feeds into the overall strategy of showing the ineffectiveness or 
impotence of state actors—government, armed forces, and police—to predict, prevent, 
protect, and ultimately to suppress and punish.  Such a strategy is also designed to push state 
actors into engaging and unreasonable measures, including curtailing constitutional legal 
rights, abusing executive power, and establishing a repressive social environment.  These 
measures drain resources from the economy and direct them towards police and military, 
which places the state on war footing and generally creating a social, political, and economic 
environment that cannot be tolerated for a long period of time.  The more burdensome the 
cost of a war type environment is to a given society, the more likely the society is to weaken 
in its resolve to continue the struggle.  Thus it becomes more amenable to political 
concessions to the otherwise much weaker non-state actor belligerent or insurgent groups.  In 
many cases it also means admission of failure and defeat.  ROBERT B. ASPREY, WAR IN THE 
SHADOWS: THE GUERRILLA IN HISTORY (1975); J. BOYER BELL, ON REVOLT: STRATEGIES OF 
NATIONAL LIBERATION (1976); WESLEY K. CLARK, WAGING MODERN WAR: BOSNIA, 
KOSOVO, AND THE FUTURE OF COMBAT (2001); RICHARD A. CLARKE, AGAINST ALL ENEMIES: 
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as discussed below, it can hardly be said to have existed until the 
establishment of the ICTY and ICTR (1994) and the ICC (2002-date of 
entry into force).  


B. THE MILITARY STRUCTURE AND THE STRATEGY OF VIOLENCE BY 
NON-STATE ACTORS 


The methods and means of warfare engaged in by non-state actors in 
the fourth generation of warfare, irrespective of each group’s goals, 
purposes, and ideology, are determined by their strategy.  They focus on the 
use of indiscriminate violence in order to cause terror within a given 
population, to inflict indiscriminate harm and damage against society at 
large or a segment of society, and to show the government’s vulnerability 
and weakness while draining its resources.227  The inability of government 
to protect the civilian population and public and private property, as 
demonstrated by the harm itself, reveals its inability to deal with the violent 
tactics employed.228  To overcome this situation, governments frequently 
engage in the same or similar internationally unlawful uses of force and 
also commit violations of domestic law.  The result is that such tactics 
discredit governments, causing them to lose credibility and even legitimacy, 
and that places government at the same moral and legal level as the non-
state actors.  This outcome is what the strategy of non-state actors seeks to 
achieve.229 


State actors resorting to conventional war also have power-outcome 
goals; because they seek legitimacy, or the appearance thereof, they are 
more likely to comply with IHL or to minimize their violations.  Members 
of regular armies who commit IHL violations usually rationalize their 
conduct by claims of legitimacy, military necessity,230 or obedience to 
 
INSIDE AMERICA’S WAR ON TERROR (2004); GUERILLA STRATEGIES: AN HISTORICAL 
ANTHOLOGY, FROM THE LONG MARCH TO AFGHANISTAN (Gerard Chalind ed., 1982). 


227 See infra notes 187 and 189 (discussing the new wars).  
228 For example, the United States, with all of its might, was unable to prevent the attacks 


of September 11, 2001, which exposed the vulnerability of American civilians, as well as 
private and public property, to attack by what President Bush subsequently referred to as a 
“warring party” when he declared war against Al Qaeda.   


229 This has been evident in so many conflicts that have been referred to as “dirty wars” 
that Colonial Algeria by the French forces mainly in 1956, in Argentina, Chile, Guatemala, 
El Salvadaor, and in so many parts of the world.  On a much smaller scale, this is what 
happened when the Bush Administration did what Vice President Cheney referred to as 
“going to the dark side” by resorting to torture in Afghanistan, Iraq, and Guantanamo.  See 
Bassiouni, supra note 111; see also supra note 112.  See also MARK A. DRUMBL, ATROCITY, 
PUNISHMENT AND INTERNATIONAL LAW (2007). 


230 Armies, however, tend to expand the doctrine of “military necessity” to justify their 
transgressions of IHL.  See CHARLES GUTHRIE & MICHAEL QUINLAN, JUST WAR—THE JUST 
WAR TRADITION: ETHICS IN MODREN WARFARE (2007); Burrs M. Carnahan, Lincoln, Lieber 
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superior orders even though they know or should have known that military 
necessity has its constraints and that obedience to superior order is not a 
defense to IHL violations, save for when it can be deemed a form of 
duress.231   


Anecdotal data reveals that most combatants, particularly non-state 
actors, when asked if they consider IHL violations moral, conclude for the 
most part that they are not.232  They may in general recognize the illegality 
of their conduct, but discount it either on the basis of their perceived 
necessity or because they perceive that their legitimate goals justifies it.  
They also see illegality as something conditioned upon being caught, and 
take comfort in the knowledge or belief that their superiors will disregard 
the violations or cover-up for them.  Moreover, individual combatants 
separate the morality and legality of IHL from their own behavior, 
reflecting a dichotomy between the abstract recognition of immorality and 
illegality and the de facto acceptance of such conduct for the reasons stated 
above.233  All of this explains the lack of compliance with IHL by both state 
and non-state actors. 


Following are some telling examples of such wars.  In the conflict in 
the former Yugoslavia (1993-1994), there were eighty-nine paramilitary 
groups operating at one time alongside six regular armies.234  Some of these 
paramilitary groups turned to tactics similar to those of organized crime.  
They engaged in black market sales of contraband and pillaging as a way of 
rewarding the volunteer combatants in these units.  This was particularly 
evident in the former Yugoslavia, where one such unit called the “Tigers,” 


 
and the Laws of War: The Origins and Limits of the Principle of Military Necessity, 92 AM. 
J. INT’L L. 213 (1998); Craig J.S. Forrest, The Doctrine of Military Necessity and the 
Protection of Cultural Property During Armed Conflicts, 37 CAL. W. INT’L L.J. 177 (2007); 
E. Jaworski, “Military Necessity” and “Civilian Immunity”: Where is the Balance?, 2 
CHINESE J. INT’L L. 175, 175-206 (2003); Michael A. Newton, Modern Military Necessity: 
The Role and Relevance of Military Lawyers, 12 ROGER WILLIAMS U. L. REV. 877 (2007). 


231 See YORAM DINSTEIN, THE DEFENSE OF “OBEDIENCE TO SUPERIOR ORDERS” IN 
INTERNATIONAL LAW (1965); LESLIE GREEN, SUPERIOR ORDERS IN NATIONAL AND 
INTERNATIONAL LAW (1976); NICO KEIJZER, MILITARY OBEDIENCE (1978); EKKHART 
MULLER-RAPPARD, L’ORDRE SUPÉRIEUR MILITAIRE ET LA RESPONSIBILITÉ PÉNALE DU 
SUBORDONNÉ (1965); Leslie Green, Superior Orders and Command Responsibility, 1989 
CAN. Y.B. INT’L L. 167. 


232 See, e.g., Andrew Clapham, Human Rights Obligations of Non-State Actors in 
Conflict Situations, 863 INT’L REV. RED CROSS 491, 491-523 (2006). 


233 This is mostly based on three rationalizations.  The first is that the ends justify the 
means.  The second is that their opponents do the same.  The third is that their opponents 
deserve it.  The latter comes close to rationaliation of dehumanizing the enemy, discussed 
below as the “politics of hate.”  


234 U.N. Final Report, supra note 12; Annexes to U.N. Final Report, supra note 12, 
Annex III(A). 
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commanded by “Arkan” (Zjelco Raznatovic), engaged in the worst acts of 
ethnic cleansing, civilian murder, rape, pillage, and destruction of 
property.235  The combatants were encouraged to pillage as a reward for 
volunteering into this unit.236  “Arkan” developed a network of black 
market operations in food as well as fuel that made him very wealthy after 
the war ended.237  It is also believed that he used his paramilitary 
organization for drug trafficking.238  Thus, such units are more like 
organized crime operations. 


This is also evident in the present conflict in Iraq, where some political 
parties with affiliated militias have allowed them and other splinter groups 
to engage in a variety of organized crime related activities.239 


Although the results were similar, a different pattern developed in the 
internal conflict in Afghanistan, which started with various resistance 
movements against Russian occupation in 1979.  After the Afghani fighters 
successfully forced the USSR to withdraw in 1989, an internal conflict 
erupted between warlords leading to Taliban control of the country.  From 
1989-2002, the warlords and the Taliban engaged in wholesale violations of 
IHL, IHRL, and ICL.  After the American-led invasion of Afghanistan in 
2001 and the subsequent overthrow of the Taliban, and the quasi-
legitimatization of these warlords by the U.S. as a way of establishing local 
alliances, some of these groups, warlords, and local commanders have 
converted into drug lords.  Thus, they achieved their transformation to this 
type of organization.240  


C. NON-STATE ACTORS AS STATE SURROGATES 


Throughout the history of warfare, states have frequently used either 


 
235 Id. (describing “Arkan”). 
236 Id. 
237 Id.; CHRISTOPHER S. STEINROD, HUNTING THE TIGER: THE FAST LIFE AND VIOLENT 


DEATH OF THE BALKANS MOST DANGEROUS MAN (2007). 
238 STEINROD, supra note 237. 
239 As president of DePaul University’s International Human Rights Law Institute and as 


President of the International Institute of Higher Studies in Criminal Sciences, I oversaw 
judicial training, education, and human rights projects in Iraq from 2003 to date.  See M. 
Cherif Bassiouni, Post-Conflict Justice in Iraq, 33 HUM. RTS. 15 (2006); M. Cherif 
Bassiouni, In Afghanistan and Iraq: Strengthening the Rule of Law through Judicial 
Education and Law School Development, 47 THE JUDGES’ J. 24 (2008).  


240 I served as the United Nations’ Independent Expert on Human Rights in Afghanistan 
and described this situation in two official reports.  See U.N. Econ. & Soc. Council 
[ECOSOC], Report of the Independent Expert on the Situation of Human Rights in 
Afghanistan, ¶ 45, U.N. Doc. E/CN.4/2005/122 (Mar. 11, 2005); U.N. GAOR, Report of the 
Independent Expert of the Commission on Rights on the Situation of Human Rights in 
Afghanistan, U.N. Doc. A/59/370 (Sept. 21, 2004). 
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mercenaries or other groups to work for them or on their behalf.  After 
World War II, this became a feature of the Cold War.  Both the USSR and 
the U.S. resorted to a strategy of employing non-state actors, either 
connected to a given state or not, in order to carry out their respective 
foreign policy objectives in other countries without assuming the 
responsibilities arising from the actions of such surrogate groups. 241 


The USSR usually supported national groups engaged in wars of 
national liberation in decolonization and regime change contexts.  The U.S. 
seldom supported such groups; instead, it usually relied on groups operating 
as paramilitaries in support of existing regimes, particularly in Latin 
America.242  This strategy allowed the superpowers to fight their wars 
through surrogates and on territory other than their own, while the harmful 
consequences of these wars were borne by others, particularly in terms of 
human casualties.243  More significantly, it gave the superpowers what is 
euphemistically referred to as “plausible deniability,” which means that 
each side could deny, with some degree of plausibility, responsibility for 
the conduct of these groups.244  Thus, the superpowers could not only avoid 
responsibility for their respective actions, but they could also shield their 
surrogates from responsibility for their violations of IHL, ICL, and IHRL.245  
The leaders and field commanders of these groups were protected by the 
military and political influence of those powers on whose behalf they acted.  
Consequently, non-state actors who were surrogates of superpowers were 
operating under de facto impunity for their international crimes.  Such an a 
priori de facto protection eliminates any inducement for compliance with 
IHL and other international law norms; in fact, it can be argued that such a 
policy encouraged the commission of higher levels of violations producing 
even greater harmful results than in other conflicts.  As knowledge of these 
practices and their immunity outcomes became more widely known, 
whether in the context of a given conflict or as such information became 
known to participants in other conflicts, the overall levels of IHL non-


 
241 This was evident in a number of conflicts in Africa, such as Angola and Mozambique, 


where two opposing factions confronted each other.  Each was supported respectively by the 
USSR and the USA.  See generally RICHARD J. BLOOMFIELD, REGIONAL CONFLICT AND U.S. 
POLICY: ANGOLA AND MOZAMBIQUE (1988); HELEN A. KITCHEN, ANGOLA, MOZAMBIQUE, 
AND THE WEST (1987). 


242 See also ANN HIRONAKA, NEVERENDING WARS: THE INTERNATIONAL COMMUNITY, 
WEAK STATES, AND THE PERPETUATION OF CIVIL WAR (2005); IGNATIEFF, supra note 17; 
SANDS, supra note 17.  See generally HUTCHAUSEN, supra note 17; JOHNSON, supra note 17.   


243 BLOOMFIELD, supra note 241; KITCHEN, supra note 241. 
244 See, e.g., the case of the US’s covert military action against Nicaragua described 


below.  See also HUTCHAUSEN, supra note 17. 
245 While the proposition stated above is self-evident, on occasion, responsibility attaches 


as in the case of the Nicaragua case concerning the Contras.  See infra note 247.   
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compliance increased as did the overall levels of human harm and economic 
destruction.246 


Only one international judicial case exists concerning such activities 
by one of the superpowers—the United States.  Here, Nicaragua brought an 
action against the United States before the International Court of Justice 
(ICJ) for, among other allegations, the latter’s support of the “Contras”—a 
non-state actor group that carried out military operation inside Nicaragua—
and for laying mines in Nicaraguan harbors.247  The U.S. armed, trained, 
equipped, and funded the Contras, whose base of operations was on U.S. 
military bases in Honduras.  The Contras were for all practical purposes 
surrogates used by the United States in their struggle to unseat the elected 
Nicaraguan government—the “Sandinistas.”   


This conflict was part of the worldwide Cold War conflict between the 
U.S. and the USSR mentioned above.248  Since the question in this case 
arose under the customary law principles of state responsibility, it involved 
the issue of agency relationship, could the Contras be deemed U.S. 
agents?249  The ILC Draft Articles on State Responsibility reflect customary 
international law and establish that an agency relationship requires a state’s 
exercise of control over the actions of the agent.250  Providing support, 
 


246 As stated above, there is a substantial lack of data on factual questions dealing with 
compliance and non-compliance; however, the resulting harmful outcomes in these conflicts 
necessarily speak for the proposition of heightened levels of violations.  The attribution of 
the causes for these violations is based on experiential observations and anecdotal data.  The 
assertion made above is my own deduction. 


247 Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14 (June 27); see 
also Antonio Cassese, The Nicaragua and Tadic Tests Revisited in Light of the ICJ 
Judgment on Genocide in Bosnia, 18 EUR. J. INT’L L. 649 (2007) (discussing Nicaragua after 
the Bosnia decision). 


248 This was most noticeable in Angola and Mozambique, but in other African conflicts 
as well.  In Latin America, Che Guevara, the Cuban revolutionist supported by the Castro 
communist regime, went on to export that revolution to other Latin American countries, 
recruiting local revolutionists, but also using those from other Latin American countries.  See 
ERNESTO GUEVARA, CHE GUEVARA ON GLOBAL JUSTICE (Oceana Press 2002); ERNESTO 
GUEVARA, GUERILLA WARFARE (1969). 


249 See also Application of the Convention on the Prevention and Punishment of the 
Crime of Genocide (Bosn. & Herz. v. Serb. & Mont.), 2007 I.C.J. 91 (Feb. 26); BASSIOUNI, 
INTRODUCTION TO INTERNATIONAL CRIMINAL LAW, supra note 1, at 85-88 (discussing the 
international criminal responsibility of states).  For discussion of responsibility of states for 
acts of agent that were ultra vires or contrary to instructions, see Ireland v. United Kingdom, 
24 Eur. Ct. H.R. (ser. A), ¶ 159 (1978); Yeager, 17 Iran-US Claims Tribunal Rpts. 92, ¶ 43 
(1987); Angelo Piero Sereni, Agency in International Law, 34 AM. J. INT’L L. 638, 638-60 
(1940). 


250 Draft Articles on the Responsibility of States for Internationally Wrongful Acts, 
Report of the ILC on the Work of Its Fifty-third Session, UN GAOR, 56th Sess, Supp No 10, 
p 43, UN Doc A/56/10 (2001); JAMES CRAWFORD, THE INTERNATIONAL LAW COMMISSION’S 
ARTICLES ON STATE RESPONSIBILITY: INTRODUCTION, TEXT AND COMMENTARIES (2002). 
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aiding and abetting, and having an agency relationship whereby the 
principal controls the action of the agent, are factors that establish the basis 
of state responsibility for non-state actors. 


In Nicaragua, the ICJ weighed the responsibility of the United States, 
both directly and indirectly, for the injuring and killing of Nicaraguan 
citizens through its support of the Contras, and for laying mines and other 
explosives.251  Regarding indirect responsibility, the ICJ found that the U.S. 
legislative and executive branch had funded and designed the strategy and 
tactics of the Contra forces.252  Although the U.S. claimed that funding was 
not support, the Court noted that once the Contras received U.S. funding 
their numbers grew from an initial body of 500 men to over 10,000 at their 
peak.253  Although the financing of the ontras was initially undisclosed in 
the U.S., it “subsequently became the subject of specific legislative 
provisions and ultimately the stake in a conflict between the legislative and 
executive organs of the United States.”254 


The control that the U.S. had over the Contras through funding, 
training, providing logistical support, and devising their military tactics was 
also discussed in the case, as was the United States’ control over the timing 
of Contra operations.255  The ICJ noted that although not every single 
operation launched by the Contras was totally devised by the United States: 


 [I]t is in the Court’s view established that the support of the United States 
authorities for the activities of the contras took various forms over the years, such as 
logistic support, the supply of information on the location and movements of the 
Sandinista troops, the use of sophisticated methods of communication, the deployment 
of field broadcasting networks, radar coverage, etc.  The Court finds it clear that a 
number of military and paramilitary operations by this force were decided and 
planned, if not actually by United States advisers, then at least in close collaboration 
with them, and on the basis of the intelligence and logistic support which the United 
States was able to offer, particularly the supply aircraft provided to the contras by the 
United States . . . . [T]he financial support given by the Government of the United 
States to the military and paramilitary activities of the contras in Nicaragua is a fully 
established fact.  The legislative and executive bodies of the respondent State have 
moreover . . . openly admitted the nature, volume and frequency of this 
support . . . . [T]he Court holds it established that the United States authorities largely 


 
251 Nicaragua, 1986 I.C.J. ¶ 76 (discussing the mines), ¶ 81 (discussing CIA planted 


explosions and other attacks), ¶ 87 (discussing overflights on Nicaraguan territory), ¶ 92 
(discussing joint military maneuvers with Honduras). 


252 Id. ¶¶ 102-05.  The ICJ’s judgment followed Article 8 of the ILC Draft Articles on 
State Responsibility, which according to the court reflected customary international law.  Id. 
¶ 398.  Article 8 requires “instructions,” “directions,” or “under the control of the state” in 
order to have conduct attributed to a state.  Id. 


253 Id. ¶ 94. 
254 Id. ¶ 95.  The initial funds went to the CIA for “covert” actions.  Id. ¶¶ 96, 99. 
255 Id. ¶¶ 102-05. 
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financed, trained, equipped, armed and organized the FDN.256 


Although the Court found that the acts of the Contras were not directly 
attributable to the U.S.,257 it found that the U.S. breached its obligations 
under customary international law not to intervene in the affairs of another 
state by training, arming, equipping, financing, and supplying the contra 
forces, or otherwise encouraging, supporting, and aiding military and 
paramilitary activities in and against Nicaragua.258 


The significance of the case is based on the assumption that it 
established a sufficient deterrent to states against using non-state actors as 
surrogates.  After Nicaragua, states using surrogates could no longer easily 
claim “plausible deniability” in order to avoid responsibility for the 
surrogate actors.259 


D. FINANCING, FUNDING, AND ARMING OF NON-STATE ACTORS 


The military and civilian structure of non-state actors depends on their 
funding and access to supplies.  This includes both money and weapons, 
which come from both foreign and domestic sources.260  One of the ways 
these groups finance their operation is through control of certain natural 
resources in the areas under their power.  An early example of such 
financing occurred in the 1960s in the Congo where one faction sought to 
control the region of Katanga, rich with precious stones.261  It was also 
evident in the conflicts in Liberia and Sierra Leone with respect to the 
control of diamond mines, whose product was then used to finance the 
rebels’ war.262  The diamonds were smuggled abroad and sold to legitimate 
 


256 Id. ¶¶ 106-08. 
257 Id. ¶¶ 114-16. 
258 Id. ¶ 292. 
259 In Prosecutor v. Tadic, Case No. IT-94-1-A, Judgement, ¶ 145 (July 15, 1999), the 


ICTY decided that the standard of “overall control” goes beyond financing and equipping of 
such forces and involves also participation in the planning and supervision of military 
operations); see also Prosecutor v. Blaskic, Case No. IT-95-14-A, Judgement, ¶¶ 407-08, 
421, 511 (Sept. 27, 2006) (acquitting the defendant because of no effective control); 
Prosecutor v. Delalic, Mucic, Delic & Landzo, Case No. IT-96-21-A, Judgement, ¶¶ 268, 
293, 313-14, 1047 (Feb. 20, 2001) (affirming acquittals of Delalic and Delic; confirming 
conviction of Mucic of sexual assaults through a command responsibility theory).  But the 
ICJ in the case of Bosnia v. Serbia found that Serbia had some responsibility for Genocide in 
Srebrenica in 1995, yet it managed to avoid condemning Serbia, and failed to hold it liable to 
damages.  Application of the Convention on the Prevention and Punishment of the 
Crime of Genocide (Bosn. & Herz. v. Serb. & Mont.), 2007 I.C.J. 91 
(Feb. 26). 


260 Bassiouni, Legal Controls of International Terrorism, supra note 3, at 86. 
261 See generally EDGAR O’BALLANCE, THE CONGO-ZAIRE EXPERIENCE, 1960-98 (2000); 


THOMAS TURNER, THE CONGO WARS: CONFLICT, MYTH AND REALITY (2007). 
262 CAMPBELL, supra note 13.  There has been a meager effort after the terrible tragedies 
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businesses in the West, and the proceeds were then laundered through 
western banks.263  A number of conflicts exist where combatants finance 
their operations from income generated either by directly trading in drugs or 
by providing protection to drug traffickers, as in Columbia but also in as the 
case of the PKP in the Kurdish areas of Turkey, and that of the Afghan 
warlords.264  Although terrorism financing is proscribed,265 it does not 
appear that these efforts have had any impact on curtailing terrorism in 
various parts of the world.266   


In addition to using diamonds to finance, small weapons have flooded 
the world market, are easily available on the black market, and in many 
instances have been made available by interested or complicit 
governments.267  More significantly, small weapons are cheap.  
International embargos and limits on the sale of such weapons have proven 
ineffective.268  It is well-established that illicit arms traders have made a 
large quantity of small arms available throughout Africa, which has not 
only contributed to the number of conflicts, but more significantly, to the 
 
in Sierra Leone and Liberia, in what is called the Kimberley Process, for the diamond 
industry to improve its human rights record.  However, this process is far too ineffective, 
relying on voluntary self-regulation.  Kimberly Process Homepage, 
http://www.kimberleyprocess.com (last visited Sept. 8, 2008). 


263 For anti-laundering measures, see PAUL ALLAN SCHOTT, REFERENCE GUIDE TO ANTI-
MONEY LAUNDERING AND COMBATING THE FINANCING OF TERRORISM (International 
Monetary Fund 2003); Dimitri Vlassis, Challenges in the Development of International 
Criminal Law: The Negotiations of the United Nations Convention Against Transnational 
Organized Crime and the United Nations Convention Against Corruption, in I 
INTERNATIONAL CRIMINAL LAW, supra note 2, ch. 7.2; Andreas Schloenhardt, Transnational 
Organized Crime, in id. ch. 7.3. 


264 UNODC issues an annual report on international drug trafficking as does the U.S.  
The UNODC World Drug Reports are available at http://www.unodc.org/unodc/en/data-and-
analysis/WDR.html (last visited Sept. 1, 2008).  The U.S. International Narcotics Control 
Strategy Reports are available at http://www.state.gov/p/inl/rls (last visited Sept. 1, 2008). 


265 S.C. Res. 1368, supra note 13; S.C. Res. 1373, supra note 13; G.A. Res. 54/109, U.N. 
Doc. A/RES/54/109 (Feb. 25, 2000); INT’L MONETARY FUND, SUPPRESSING THE FINANCING 
OF TERRORISM: A HANDBOOK FOR LEGISLATIVE DRAFTING (2003); Bantekas, supra note 13, 
at 315-33; Dawla, supra note 13. 


266 Supra note 162. 
267 United Nations Conference to Review Progress Made in the Implementation of the 


Programme of Action to Prevent, Combat and Eradicate the Illicit Trade in Small Arms and 
Light Weapons in All Its Aspects, June 26–July 7, 2006, Report of the United Nations 
Conference to Review Progress Made in the Implementation of the Programme of Action to 
Prevent, Combat and Eradicate the Illicit Trade in Small Arms and Light Weapons in All Its 
Aspects, U.N. Doc. A/CONF.192/2006/RC/9 (July 12, 2006); CLIVE GIFFORD, THE ARMS 
TRADE (2004). 


268 Protocol Against the Illicit Manufacturing of and Trafficking in Firearms, Their Parts 
and Components and Ammunition, Supplementing the United Nations Convention Against 
Transnational Organized Crime, U.N. Doc. A/55/383/Add.2 (July 2, 2001).  It has only been 
ratified by sixty-seven countries. 
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large number of victims.  Yet paradoxically, the withholding of arms from a 
given group that is being attacked either by another group or by 
governmental forces tends to enhance victimization.269  Weapons 
trafficking, even though illicit, is in part made possible by financing 
obtained by money laundering. 


This new category of non-state actors who are not directly involved in 
combat, but whose role is indispensable to the sustenance of conflict escape 
has developed in connection with financial operations, money laundering, 
and arms trafficking.  This category of participants also involves lawyers, 
accountants, financial advisers, bankers and others, who when they engage 
in the same or similar activities in the domestic context are deemed “white 
collar” criminals.  International criminal law and domestic criminal law has 
not proven effective with respect to such persons who should be deemed 
part of the non-state actor groups that they support, aid and abet by their 
actions.270  If they were deemed responsible for the conduct of others, they 
would be accountable under IHL.  But, so far, they are not, even though 
without them certain violent conflicts would not exist or would not last as 
they do.  Funding and weapons is what makes conflicts last and produce 
harm.   


E. THE POLITICS OF HATE 


Hate has always been a factor in the incitation of violence. Most 
frequently, however, hatred is couched in religious or racist terms.  History 
reveals how often wars have occurred in the name of religion.271  Veiled 
and euphemistic motivation for violence, ranges from the outright hate 


 
269 This occurred as a result of an arms embargo on Bosnia during the conflict in the 


former Yugoslavia, which left Bosnia in an imbalanced relationship with Serbia and in turn 
to the higher victimization of Bosnians by Serbs.  This is also evident in the conflict in 
Darfur where one group, the Janjaweed, supported by the government, had more access to 
weapons than the groups they attacked, thus leading to the significant victimization suffered 
by civilians including harm suffered as refugees in a desert area to which humanitarian 
organizations had limited access.  S.C Res. 1779, U.N. Doc. S/RES/1779 (Sept. 28, 2007) 
(extending mandate of expert panel monitoring weapons ban on Darfur); S.C. Res. 1591, 
U.N. Doc. S/RES/1591 (Mar. 29, 2005); Human Rights Watch, Darfur Documents Confirm 
Government Policy of Militia Support, Briefing Paper, July 20, 2004; Julie Flint & Alex de 
Waal, Ideology in Arms: The Emergence of Darfur’s Janjaweed, DAILY STAR, Aug. 29, 
2005. 


270 Since they are not encompassed within the meaning of Common Article 3 and 
Geneva Convention Protocol II, they are not covered by IHL. 


271 Suffice it to recall the Crusades between Christians and Muslims, the Hundred Years’ 
War between Protestants and Catholics, and many others throughout history.  For a 
contemporary assessment, see CHRIS HEDGES, WAR IS A FORCE THAT GIVES US MEANING 
(2003).   
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propaganda of the Nazis272 to the assumptions underlying anticipated 
civilizational clashes.273  The former was also glaringly evident in the 
Rwandan genocide of the Hutus against the Tutsi.274  Whatever its basis, 
hate is a significant factor in almost all conflicts and is an almost 
indispensable component of the process of dehumanization, which makes 
acts of violence against persons easier to commit.  Experience indicates that 
the lower the level of education in a given society, the higher the prospects 
of the dissemination of hatred and the dehumanization of the targeted 
enemy.275  This leads to a higher level of non-compliance with IHL, which 
presupposes the recognition of the enemy’s human rights or at least the 


 
272 Racial hatred was made the most obvious in connection with the Holocaust.  See 


EUGENE DAVIDSON, THE TRIAL OF THE GERMANS 525 (1966) (describing the case of Hans 
Fritzsche, who was tried before the IMT at Nuremberg instead of Joseph Goebbels, who 
killed himself in the bunker with Hitler).  The chapter is appropriately named “The 
Propagandist.”  Joseph Goebbels, Fritzsche, and his collaborators were putting into action 
Hitler’s Mein Kampf, which meant that they devised and propagated a policy of hatred 
toward Jews and other people they considered inferior.  It was the task of the SS to carry out 
the policy of exterminating such persons, as was made evident in the Eichmann case 
described in GIDEON HAUSNER, JUSTICE IN JERUSALEM (1966).  The policy of hatred was a 
precursor to the Holocaust as well as to other crimes against different groups of people.  This 
is also evident in so many other conflicts. 


273 See SAMUEL HUNTINGTON, THE CLASH OF CIVILIZATIONS AND THE REMAKING OF 
WORLD ORDER (1996); ROBERT JAY LIFTON, SUPERPOWER SYNDROME: AMERICA’S 
APOCALYPTIC CONFRONTATION WITH THE WORLD (2003). 


274 ROBERT GELLATELY & BEN KIERNAN, THE SPECTER OF GENOCIDE (2003); MANUS I. 
MIDLARSKY, THE KILLING TRAP: GENOCIDE IN THE TWENTIETH CENTURY (2005); SAMANTHA 
POWER, A PROBLEM FROM HELL (2003) (describing the conflict in Rwanda).  The entire 
jurisprudence of the ICTR addresses issues of Hutu genocide of the Tutsi including the use 
of hate propaganda.  See, e.g., Prosecutor v. Akayesu, Case No. ICTR 96-4-T, Judgement 
(Sept. 4, 1998); Prosecutor v. Kambanda, Case No. ICTR 97-23-S, Judgement and Sentence 
(Sept. 4, 1998).  


275 It should be noted that this is not universally true.  There are societies with a low level 
of formal education that have not exhibited hatred toward a targeted enemy, but that may be 
due to the fact that such groups may exist in areas where there are no other groups of an 
ethnic or religious identity.  As a general example, the Tibetan population may have a lower 
level of education than those of Western European societies, but because of their religious 
beliefs they have a much higher level of tolerance then their counterparts in those societies 
that have higher levels of formal education.  Tolerance cannot be equated to formal 
education.  However, it seems that in the context of African conflicts, involving different 
ethnic and religious groups, there is a correlation to education.  For example, in the Nigerian 
conflict, pitting the government’s majority of Muslim tribes against the Christian Ibo tribes, 
an estimated one million Ibos were killed by government forces and by their supporters in 
the local population.  See generally OSITA AGBU, ETHNIC MILITIAS AND THE THREAT TO 
DEMOCRACY IN POST-TRANSITION NIGERIA (2004).  The same can be said of the war of 
independence of Bangladesh, once a part of Pakistan, where East Pakistanis, who are 
Muslims, killed close to one million West Pakistanis, who are also Muslims.  Ved P. Nanda, 
Self-Determination in International Law: The Tragic Tale of Two Cities—Islamabad (West 
Pakistan) and Dacca (East Pakistan), 66 AM. J. INT’L L. 321, 336 (1972). 
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recognition of the enemy’s humanity.  The process of dehumanization 
regardless of its source seems to have been a much greater driving force and 
motivating factor in conflicts of a non-international character and in purely 
internal conflicts involving non-state actors than any other factor.   


The politics of hate lead the protagonists to rely on ethnic, religious, 
and social distinctions to fan the fires of hatred which, in turn, increases the 
levels of indiscriminate violence against protected civilian populations 
under IHL, IHRL, and ICL (subject to the reservations made earlier about 
the applicability of certain ICL crimes to non-state actors and IHRL).  In 
these contexts, governments have sometimes utilized the technique of 
public dissemination of hatred as a way of spurring spontaneous reactions 
by the general public as was the case with the Nazi’s hate propaganda 
against the Jews276 and the Hutus against the Tutsi.277 


The incitation to hatred invariably escalates violence, engendering 
circularity and reciprocal self-justification.  Acts of revenge perceived as 
justifiable reprisals fuels the escalation of retaliatory violence.278  These 
actions include IHL, IHRL, and ICL violations which the protagonists may 
not morally or legally justify per se, but which they rationalize through the 
distortion in perception caused by the propaganda of hate.279  Because many 
 
276 These techniques were developed by Joseph Goebels, a defendant at the Nuremberg 
Trials of War Criminals.  DAVIDSON, supra note 271, at 525-53. 


277 See Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 3 (Feb. 
14) (arrest warrant issued by Belgium for Congolese foreign minister based on incitement to 
genocide).  In Cambodia, the propaganda was framed in ideological terms.  See BEN 
KIERNAN, THE POL POT REGIME (2002) see also Prosecutor v. Nahimana, Barayagwiza & 
Ngeze, Case No. ICTR-99-52-T, Sentence (Dec. 3, 2003). 


278 Although this is anecdotal, I experienced this firsthand in April 1993 in a Serb-
controlled area outside of Sarajevo.  At the time that I chaired the Security Council 
Commission to investigate violations of international humanitarian law in the former 
Yugoslavia, I met with a group of Serb militias who were shelling the city of Sarajevo.  For a 
record of the shelling of Sarajevo, see U.N. Final Report, supra note 12; Annexes to U.N. 
Final Report, supra note 12.  Their leader told me that “the Turks” who were in Sarajevo, 
meaning Bosnian Muslims (who are not Turks, nor descendants of the Turks, with few 
exceptions) deserved to be killed because of what they did to the Orthodox Serbs when the 
Turkish Ottoman Empire invaded the Kingdom of Serbia, which culminated in the Battle of 
Kosovo in 1389.  To my utter dismay, the entire Serb militia group consisting of eleven men 
had compressed time, and what had happened in 1389 was perceived as if it had happened 
yesterday.  There are many similar incidents or historical grievances that are stored in social 
psychology and conveyed from one generation to another, until such time as another conflict 
occurs bringing together in an indiscernible fashion not only historical claims but also 
terrifying legends and lore, fueling whatever conflict is ongoing. 


279 In social psychology, dehumanizing one’s enemy makes it easier to inflict upon him 
or her inhuman or degrading treatment.  Almost every experience in history involving mass 
killings rising to the level of genocide or crimes against humanity has involved a campaign 
of hatred and dehumanization, if not sub-humanization, of the identified enemy.  In fact, 
even the ordinary training of regular armed forces involves a dimension of it, particularly 
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of these combatants are young and uneducated, the impact of hate 
propaganda is more effective in altering ordinary inhibitions against 
violence, and thus intensifies aberrant human behavior.280  The history of 
war since antiquity is a testimony to this phenomenon whose biblical 
origins are in Cain’s slaying of Abel.   


V. FACTORS ENHANCING AND DETRACTING FROM COMPLIANCE WITH IHL 


A. CLAIMS OF LEGITIMACY 


In the context of armed conflicts, claims of legitimacy,281 however 
they are characterized, play a role in connection with violations of IHL.  At 
the risk of oversimplification, state actors pretend to have a greater claim to 
legitimacy than non-state actor insurgents, whether the conflict is 
characterized as a conflict of a non-international character or a purely 
internal one.282  States seek to de-legitimize non-state actors’ claims while 
advancing their own claims of legitimacy.  In more common terms, 
protagonists in conflict seek legitimacy by respectively claiming to be the 
“good guys” fighting the “bad guys.”  The implication is that the “good 
guys” may have a greater margin of acceptance for their transgressions than 
the “bad guys.”283  Thus, even when the “good guys” are on occasion 
investigated or prosecuted, the outcomes tend toward dismissing the 
 
with respect to bayonet training in the infantry.  It is difficult for a human being to stick a 
bayonet into another human being without either perceiving an overwhelming sense of 
danger, or by looking at the other person as being somewhat less deserving to be treated as 
an equal human being. 


280 See BEST, supra note 10. 
281 This goes back to the formulation of doctrines of just war in natural law philosophy, 


which were first developed by St. Augustine of Hippo.  See SAINT AUGUSTINE OF HIPPO, THE 
CITY OF GOD (Marcus Dods trans., 2000).  These doctrines were elaborated by St. Thomas 
Aquinas in his Summa Theologiae, and by the founder of modern international law, Hugo 
Grotius.  SAINT THOMAS AQUINAS, SUMMA THEOLOGIAE (Fathers of the English Dominican 
Province trans., 1998); HUGO GROTIUS, DE JURE BELLI AC PACIS LIBRE TRES (Francis Willey 
Kelsey trans, 1962); see also GUTHRIE, supra note 230; MAY, supra note 197. 


282 To my knowledge, a state has never claimed that its use of force against a non-state 
actor was illegitimate.  In every case in which a state has been involved in a conflict with a 
non-state actor, it has claimed legitimacy or higher legitimacy.  If nothing else, the state 
claims to have a monopoly on the use of force.  When non-state actors challenge that 
monopoly, the state’s declare their use of force as lacking legitimacy.  This frequently leads 
to the state claiming that the non-state actor group’s use of force constitutes terrorism, 
whether that group engages in violations of IHL or not. 


283 Israel always claims that all forms of violence by Palestinians, even when used in 
accordance with IHL, are terrorism, and that all of its retaliations, even when in violation of 
IHL, are justified.  In bombing impermissible targets in Afghanistan and Iraq, the U.S. 
claims “collateral damage” of civilians as a justification, and engages in torture under pseudo 
arguments.   
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charges or acquittal,284 and when convicted, the penalties are lower in 
comparison with the penalties meted out for the same crimes to the “bad 
guys.”285 


Presumably if international instruments held out legitimacy as an 
inducement to compliance with obligations under IHL, the violations would 
be lessened.  This is not presently the case with Common Article 3,286 but 
more so with the two Protocols.287  Protocol I, which applies to wars of 
national liberation, characterizes non-state actor combatants in this type of 
conflict as combatants, which is one of the reasons some states refuse to 
ratify it, even though Article 4 specifically states that such recognition does 
not affect the legal status of the parties.288  Protocol II, which applies to 
other categories of non-state actors in the context of conflicts of a non-
international character, emphasizes in Article 3 that none of its provisions 
shall be interpreted as affecting the sovereignty of a state or justifying 
interventions whether direct or indirect.289  Some governments, including 
the United States, refuse to ratify Protocol II because they believe that it 
gives non-state actors too much legal, and thus political recognition.290  The 
same problem exists with respect to the less explicit Article 3 of the Third 
Geneva Convention of 1949, notwithstanding paragraph 4, which was 
intended to mitigate that reaction.291  Governments resist granting 
insurgents the status of lawful combatants, particularly the status of POWs, 
in order not to give these groups legal and political legitimacy.  They also 
believe that doing so would encourage insurgencies. Instead, governments 
who are confronted by insurgent groups frequently label them terrorists, 
whether the use of force by such insurgent groups is within or outside the 


 
284 For example, in the Abu Ghraib tortures, not a single officer has been convicted.  See 


supra note 111. 
285 Contrast the absence of any convictions in the United States for the Abu Ghraib and 


Guantanamo human rights abuses.  There have also been no convictions for acts of 
“extraordinary rendition” whereby tortures is committed by others for and at the request of 
the United States.  See Leila Nadya Sadat, Ghost Prisoners and Black Sites: Extraordinary 
Rendition under International Law, 37 CASE WEST. RES. J. INT’L LAW 309 (2006).  A review 
of the sentences of the ICTR and ICTY also shows that those deemed to be “good guys” got 
lesser sentences than those who were “bad guys.”  See, e.g., 1-12 ANNOTATED LEADING 
CASES, supra note 113. 


286 Geneva I, supra note 23, art. 3; Geneva II, supra note 23, art. 3; Geneva III, supra 
note 23, art. 3; Geneva IV, supra note 23, art. 3. 


287 Geneva Convention Protocol I, supra note 5; Geneva Convention Protocol II, supra 
note 24. 


288 Geneva Convention Protocol I, supra note 5, art. 4; Bassiouni, Legal Controls of 
International Terrorism, supra note 3, at 98. 


289 Geneva Convention Protocol II, supra note 24, art. 3. 
290 Id. 
291 Geneva III, supra note 23, art. 3. 
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scope of its proper use in a conflict of a non-international character.292  
Such refusal by governments to give insurgent forces the recognition of 
lawful combatants and POW status removes the inducement for such 
groups to comply with IHL norms, assuming that such recognition would 
indeed constitute an inducement for compliance.293  This non-recognition 
gives governments the opportunity to deny such combatants the protections 
of the Geneva Conventions and to engage in reprisals that violate IHL, 
without incurring legal consequences.294  By considering insurgent groups 
terrorists, governments claim only the applicability of domestic legal 
norms, rather than of IHL, to the commission of crimes within the national 
context.  Such governmental actions, in turn, provide a basis for the 
insurgent groups to consider themselves free of the limitations imposed by 
IHL.295  The interactive process of violence leads to escalation and to 
increased IHL, IHRL, and ICL violations by both sides.296 


Occasionally, governments will announce that they intend to act in 
accordance with the requirements of the Geneva Convention, thus giving it 
de facto application, but not de jure recognition.  For example, Israel 
declared that it intended to apply the protections of the Fourth Convention 
to the Palestinians, but that it is not legally bound by it.297  In addition, 
 


292 For example, the United States considers the Taliban who are fighting in Afghanistan 
against U.S. occupation to be terrorists, much as it does various militias in Iraq who are 
fighting U.S. occupation of that country.  Similarly, Israel considers Palestinians fighting 
against Israeli occupation to be terrorists.  In these conflicts, the labels are used consistently 
and indiscriminately, meaning that they are applied by these governments to the insurgents 
whether these insurgents are acting within or without the bounds of IHL.  Without question, 
suicide bombings directed against civilian targets are war crimes, and if they are widespread 
and indiscriminate, they also fall within the category of crimes against humanity.  
Conversely, these governments, when they engage in similar indiscriminate violence against 
civilian populations, either characterize their conduct as justified under the theory of 
“military necessity” or argue that the targeting of civilians was not intentional and that it was 
“collateral damage.”  These and other examples demonstrate the application of double 
standards that reflect non-compliance by one set of combatants and in a perverse way invite 
or enhance non-compliance by non-state actor groups. 


293 It was the position of President George W. Bush in his Executive Order regarding 
unlawful combatants that such persons were not subject to the Geneva Conventions.  This 
position was overturned by the U.S. Supreme Court in Hamdan.  Hamdan v. Rumsfeld, 126 
S. Ct. 2749 (2006).  Nevertheless, Congress established Military Commissions for trial of 
such persons, where there is less than full compliance with the Geneva Conventions with 
respect to the rights of defense.  Moreover, the Bush Administration took the position that 
U.S. citizens arrested in U.S. territory could be held in indefinitely in detention without 
regard to the U.S. Constitution.  See Boumediene v. Bush, 128 S. Ct.  2229 (2008). 


294 KALSHOVEN, supra note 149; KALSHOVEN & ZEGVELD, supra note 149. 
295 Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, supra 


note 3, at 224. 
296 Id. at 225. 
297 It was criticized for that position by the United Nations.  See G.A. Res. ES-10/6, U.N. 
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Israel has refused to apply the Third Convention to the Palestinians, thus 
depriving Palestinian combatants of POW status.298  The U.S. did the same 
with respect to Taliban combatants held in Guantanamo Bay until the 
Supreme Court reversed this position in Hamdan.299 


The expectation of compliance with IHL is accepted de jure by 
governmental combatants, consequently, it is expected that they will also 
comply de facto.  As a result, it is assumed that non-compliance will be the 
exception and that compliance will be the rule.  This assumption is 
strengthened by the obligation accepted by all governments to provide their 
combatants with appropriate training, which, coupled with the assumption 
that a disciplined command structure exists and will enforce compliance, 
enhances overall compliance by all interested parties.  These factors cannot 
be extrapolated to non-state actors engaged in conflicts of a non-
international character. 


Insurgent groups consider that the factual assumptions underlying the 
usual norms do not apply when their forces oppose governmental forces, 
because of the military and economic asymmetry that exists between 
them.300  The outcome of this reasoning is that insurgent groups can engage 
in some violations of IHL as a way of redressing the military and economic 
imbalance.301  Insurgent groups draw on the legitimacy of their cause to 
support that proposition.  The perception of legitimacy by insurgent forces 
leads these groups to rationalize their violations of IHL by confusing the 
legitimacy of their purpose with the illegitimacy of their means, thus 
eliminating an element of compliance inducement or at the very least by 


 
Doc. A/RES/ES-10/6 (Feb. 9, 1999) (Illegal Israeli Actions in Occupied East Jerusalem and 
the rest of the Occupied Palestinian Territory and the Applicability of the Fourth Geneva 
Convention).  See also BASSIOUNI, DOCUMENTS ON THE ARAB-ISRAELI CONFLICT, supra note 
86, at 204. 


298 Issa Qaraqea, The Legal Status of Palestinian POWs, Through the lens of 
International Law, JERUSALEM TIMES, May 14, 2004, available at http://www.jerusalem-
times.net/article/news/details/detail.asp?id=57&edition=529. 


299 Hamdan v. Rumsfeld, 548 U.S. 557 (2006); Rasul v. Bush, 542 U.S. 466 (2004); 
Boumediene v. Bush, 128 S. Ct. 2229 (2008).  


300 See generally IVAN ARREGUIN-TOFT, HOW THE WEAK WIN WARS: A THEORY OF 
ASYMMETRIC CONFLICT (2005); ROGER W. BARNETT, ASYMMETRICAL WARFARE: TODAY’S 
CHALLENGE TO U.S. MILITARY POWER (2003); STEVEN METZ & DOUGLAS V. JOHNSON II, 
ASYMMETRY AND U.S. MILITARY STRATEGY: DEFINITION, BACKGROUND, AND STRATEGIC 
CONCEPTS (Strategic Studies Institute/U.S. Army War College 2001); Ivan Arreguin-Toft, 
How the Weak Win Wars: A Theory of Asymmetric Conflict, 26 INT’L SECURITY 93, 93-128 
(2001); Andrew J.R. Mack, Why Big Nations Lose Small Wars: The Politics of Asymmetric 
Conflict, 27 WORLD POLITICS 175, 175-200 (1975); J. Paul Dunne et al., Managing 
Asymmetric Conflict, 58 OXFORD ECON. PAPERS 183, 183-208 (2006). 


301 Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, supra 
note 3, at 20. 
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removing an inhibiting factor to the commission of such violations. 


B. ASYMMETRY OF FORCES 


Insurgent groups claim that an asymmetry exists between their forces 
on the one hand and governmental forces on the other, both in terms of 
military personnel and military means.302  They argue that such asymmetry 
does not permit them to comply with the same norms applicable to conflicts 
of an international character where governmental forces, having more or 
less equal characteristics, can fight each other with some degree of military 
equality.303  The assumption that non-state actors will voluntarily comply 
with IHL notwithstanding asymmetry and the lack of mutuality of interest 
they have with state actors makes the likelihood of compliance with IHL 
less likely. 


In the conflicts that have occurred since World War II, the question of 
asymmetry takes on three distinct, but related, dimensions.304  The first is 
the economic asymmetry, which gives governmental forces greater 
advantages both in combat and in non-combat situations.  The second is 
control of the means of communication, either directly or through 
government-controlled access to information, which places insurgents at a 
disadvantage.  The third is military technology, which gives governments 
greater advantages than insurgents can ever achieve.  As to the latter, 
insurgents point to the greater destructive capabilities, for example, of aerial 
bombardment and other sophisticated weapons-systems capable of 
inflicting damage and harm at distance.  The public perception of these 
means of warfare is that they are more antiseptic, even though they are 
more destructive and produce more harm to protected persons and targets.  
The permissibility of the use of such means raises a presumption that their 
harmful and destructive consequences are also legitimate.  The harm and 
damage to protected persons and targets caused by these weapons are 
euphemistically called “collateral damage.”305  Insurgent groups, however, 
cannot respond in kind and benefit from the same latitude given to 
governmental forces.  Their weapons are primitive by comparison to those 
of governmental forces, but the harm they cause to protected persons and 


 
302 Dominic D. McAlea, Post-Westphalian Crime, in NEW WARS, NEW LAWS?  APPLYING 


THE LAWS OF WAR IN 21ST CENTURY CONFLICTS 111, 112 (David Wippman & Matthew 
Evangelista eds., 2005). 


303 Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, supra 
note 3, at 220. 


304 Id. 
305 Yoram Dinstein, Collateral Damage and the Principle of Proportionality, in NEW 


WARS, NEW LAWS?  APPLYING THE LAWS OF WAR IN 21ST CENTURY CONFLICTS 111 (David 
Wippman & Matthew Evangelista eds., 2005). 
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targets is more visible and less antiseptic.306  Thus, a smart bomb launched 
from miles away, which kills the same number of civilians as a suicide-
bomber, will never be judged by the same standards.  Government forces 
benefit from a presumption of legality, which, due to their ability to control 
access to information (and thus its dissemination) and to control the 
decision-making process by which their conduct is assessed, almost always 
results in a mostly de facto determination of legality.307  Conversely, 
insurgent forces which commit similar in-kind violations are almost always 
publicized as criminal and result in a de facto determination of illegality. 


Interestingly enough, with respect to political achievement, the more 
destructive bombardments and similar military responses are, the less likely 
a positive outcome becomes for government forces.  Conversely, the more 
visible and psychologically shocking the acts of violence committed by 
insurgents against protected persons and targets, the more likely the positive 
political outcomes become.  The reason for this dichotomy is that the first 
situation detracts from the legitimacy of the governmental use of force and 
enhances the legitimacy of the use of force by insurgents, even when in 
clear violation of existing norms.  It also increases recruitment into 
insurgent forces’ ranks and enlarges the base of support they can obtain 
from the civilian population.  One of the consequences of this situation is to 
increase the level of intolerability within the society that suffers the 
consequences of these violations, which in due course leads to the search 
for a political solution.  In a perverse way, this asymmetry ultimately tends 
to work against the political interests of government forces and in favor of 
non-state actors. 
 


306 Bassiouni, Legal Controls of International Terrorism, supra note 3, at 85. 
307 It is almost always the case that an attack by Israeli armed forces against Palestinian 


targets is presented in the public discourse as being legitimate both in purpose and in means, 
while a Palestinian attack upon on Israeli targets is almost invariably described in opposite 
terms.  An attack upon military targets is permissible under IHL.  Thus, if the Palestinians 
attack Israeli armed forces, they are legitimate targets.  However, Israel always describes 
such attacks as terrorist attacks.  For Israel to recognize the legitimacy of such attacks upon 
its armed forces would be a major political concession to Palestinian nationalistic claims and 
would add significantly to the legitimacy of their conflict against Israel as being a war of 
national liberation.  Geneva Convention Protocol I would apply to such a conflict, thus 
giving the Palestinian combatants the status of POWs, which Israel has denied to date.  The 
analogy in this case extends only with respect to Israeli armed forces.  With respect to Israeli 
attacks on Palestinian targets, the target may be a civilian one, which is not authorized under 
IHL, or a legitimate military target, but attacked with disproportionate use of force that 
causes civilian casualties and destruction of private property, which would be prohibited by 
IHL.  In both of these cases, the attack would be a violation of IHL, but is almost always 
presented as justified.  Conversely, when the Palestinians attack a legitimate military target, 
it is almost always labeled an act of terrorism.  Without question, if Palestinians attack a 
civilian target, that violates IHL.  See Bassiouni, “Terrorism”: Reflections on Legitimacy 
and Policy Considerations, supra note 3. 
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The premise of IHL with respect to non-international conflicts is that a 
quid pro quo can exist between governmental and insurgent forces.  But 
since the latter receive no recognition as lawful combatants and are denied 
the status of POWs, they cannot exchange their acceptance of restrictions 
imposed by IHL on the means and methods of the use of force contained in 
these norms.  The benefit for governmental forces would be that insurgent 
forces would abide by these norms.  But experience indicates that 
governmental forces and insurgent forces do not live up to these exceptions 
negating the assumptions mentioned above.308  The clear absence of quid 
pro quos in conflicts of a non-international character or in internal armed 
conflict enhances the level and intensity of IHL violations by the 
protagonists in these conflicts. 


IHL has chosen to focus on the means and methods of using force, i.e., 
jus in bello, irrespective of the legitimacy of the resort to the use of force.309  
As a result, it removes from consideration the issue of legitimacy of resort 
to the use of force from both sides, restricting only the means and methods 
they can employ.  Insurgent groups claim that such a choice necessarily 
favors governmental forces because of the military asymmetry that exists 
between them.  Thus, insurgent groups seek to introduce the legitimacy of 
their cause as a justification for violating the restrictions on means and 
methods.310  The consequences are increased lack of compliance, and thus 
increased IHL violations. 


The issues of legitimacy and asymmetry are as related to one another 
as the issues of counterpart behavior.  These arguments are not new.  
Niccolo Machiavelli argued in the 1500s that “the ends justify the means,” 
which is the antithesis of IHL’s premises and values.311  Robespierre and 


 
308 As discussed throughout this Article, IHL assumes a mutuality of interests between 


parties to a conflict who share the same characteristics in respect to their military forces, 
irrespective of their military parity.  In other words, there is a quid pro quo that enhances 
voluntary compliance for the protagonists in conflicts of an international character whose 
combatants are duly constituted armies.  This does not exist with respect to conflicts of a 
non-international or internal character.  Experience indicates that quite contrary to the 
expectation of mutuality of interest, there are divergent interests that push the opposing 
parties in opposite directions, and therefore reduce incentives to compliance while enhancing 
non-compliance.  Thus, for example, as governments deny insurgent groups the status of 
combatants and POWs to avoid having such groups’ claims enhance their political 
legitimacy, they explicitly remove an important factor which is likely to enhance compliance 
with IHL by these groups if they received such legal protections.  In addition, when 
government forces fail to comply with IHL norms and offer double standards as explanations 
for their conduct, they also encourage reciprocal non-compliance by non-state actors. 


309 Supra note 3. 
310 Supra note 3. 
311 See generally NICCOLO MACHIAVELLI, IL PRINCIPE: LE GRANDE OPERE POLITICHE 


(G.M. Anselmi & E. Menetti trans., 1992); KARMA NABULSI, TRADITIONS OF WAR: 
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Lenin, more conscious of legal concepts, rationalized the precept by 
articulating in realpolitik terms that the outcome differentiates between 
those who become criminals and those who become heroes.312  Robespierre 
reportedly said to the revolutionary masses assembled at a rousing speech 
he gave to ferret out the monarchists and those of the ancien regime: 
“Victory will decide whether you are rebels or benefactors of humanity.”313  
Later, Mao Tse Tung, echoing the same concept, said, “Political power 
grows out of the barrel of a gun.”314  Obviously none of the above believed 
in Thomas Hobbes’ assertion: “non autoritas sed veritas lex facit.”315  The 
legitimacy argument is far from easy to resolve.  On the contrary, it is 
intractable so long as we do not have, to paraphrase Aristotle, the same laws 
in Athens and in Rome—laws that apply equally to all.316  Double standards 
enhance non-compliance. 


A number of conflicts have demonstrated that when governments grant 
some recognition to insurgent groups in order to conduct negotiations, the 
level of violence is reduced.  This has been the case in the conflict in El 
Salvador and, to some extent, in Colombia.  Conversely, when the 
government of Serbia refused to recognize the Kosovo Liberation Army 
(KLA), this resulted in the escalation of violence in Kosovo, and ultimately 
led to NATO intervention.  Israel refused to recognize the Palestinian 
Liberation Organization (PLO) as a negotiating counterpart until the 1993 
Oslo agreements.317  The Popular Movement for the Liberation of Angola 
(MPLA) in Angola was refused similar recognition, leading to a protraction 
of that conflict.318  The same occurred with the governments of Georgia and 
Russia in Abkhazia and Chechnya, respectively.319  Thus, recognition 


 
OCCUPATION, RESISTANCE AND THE LAW 84-90 (1999). 


312 See ALBERT PARRY, TERRORISM: FROM ROBESPIERRE TO ARAFAT (1976). 
313 Id. 
314  MAO ZEDONG, II PROBLEMS OF WAR AND STRATEGY: SELECTED WORKS 22 (1938). 
315 See generally THOMAS HOBBES, LEVIATHAN: SIVE DE MATERIA, FORMA, ET POESTATE 


CIVITATIS ECCLESIASTICAE ET CIVILS (1841). 
316 See generally ARISTOTLE, THE NICOMACHEAN ETHICS (David Ross trans., Batoche 


Books 1998). 
317 Sharm el-Sheikh Memorandum, Isr.-Palestine Liberation Org., Sept. 4, 1999, 38 


I.L.M. 1465; Wye River Memorandum, Isr.-Palestine Liberation Org., Oct. 23, 1998, 37 
I.L.M. 1251; Protocol Concerning the Redeployment in Hebron, Note for the Record, Isr.-
Palestine Liberation Org., Jan. 17, 1997, 36 I.L.M. 650; Israeli-Palestinian Interim 
Agreement on the West Bank and Gaza Strip, Isr.-Palestine Liberation Org., Sept. 28, 1995, 
36 I.L.M. 551; Declaration of Principles on Interim Self-Government Arrangements, Isr.-
Palestine Liberation Org., Sept. 13, 1993, 32 I.L.M. 1525; BASSIOUNI, DOCUMENTS ON THE 
ARAB-ISRAELI CONFLICT, supra note 86. 


318 LE BILLON, supra note 212; Pearce, supra note 212. 
319 M. LORD KIPANIDZE, THE ABKHAZIANS AND ABKHAZIA (1990); I. Maxine Marcus, 


Post-Conflict in Chechnya: Faltering Justice, in POST-CONFLICT JUSTICE, supra note 1. 
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serves to reduce violence and enhances the prospects of a political 
settlement. 


IHL is predicated on certain assumptions of mutuality of interest 
reflected in the quid pro quo described above.  In examining the outcome of 
conflicts of a non-international character, it is clear that either these 
assumptions are not valid or that there is insufficient inducements to 
compliance.  In part, this may be due to the absence of positive inducement 
factors but it is also due to the absence of deterrence factors resulting from 
the lack of enforcement of these norms.  Along with mutuality of interest, 
the following factors are believed to lead to compliance.  Their listing 
below does not represent a hierarchy among them.  They are: (1) positive 
inducement factors, (2) commonality of shared values, (3) enforcement, and 
(4) the removal of double standards applicable to governmental forces and 
non-state actors. 


C. POSITIVE INDUCEMENT FACTORS 


Notwithstanding two significant disincentive factors, the refusal to 
give POW status to non-state actors, and the resort by governmental forces 
to reprisals which are in violation of IHL, past experience has demonstrated 
that certain conditions can create positive inducements for compliance. 


One anecdotal example is that of the revolutionary forces during the El 
Salvador conflict, who minimized their attacks upon civilian populations 
under the control of governmental forces when they received some political 
recognition in the course of the peace process.320  In this situation, the 
inducement was the peace process, intended to lead to a legitimate place at 
the negotiating table for the insurgents.321  That inducement ultimately led 
to the cessation of hostilities and the achievement of peace.322 


In the Algerian War of Independence, the violence and the violations 
on both sides raged, particularly when French governmental forces engaged 
in torture, killing of prisoners whose status as POW was never recognized, 
extra-judicial executions, and unlawful reprisals against civilians led the 
insurgents to assassinations and indiscriminate killing of civilians.323  This 
lasted until Charles De Gaulle’s French government opened the door for 
negotiations leading to the independence of Algeria and the withdrawal of 


 
320 Seils, supra note 215. 
321 Id. 
322 Id.; WOOD, supra note 133. 
323 See generally MOHAMMED BEDJAOUI, LAW AND THE ALGERIAN REVOLUTION (1961); 


TODD SHEPARD, THE INVENTION OF DECOLONIZATION: THE ALGERIAN WAR AND THE 
REMAKING OF FRANCE (2006); LA BATTAGLIA DI ALGERI (THE BATTLE OF ALGIERS), directed 
by Gillo Pontecorvo (1966); see also infra note 358. 
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French forces and settlers from that country.324  These instances seem to 
indicate that conflict resolution mechanisms are probably the strongest 
inducement for compliance than any other factor.  But internal political 
processes of this type are few and far between.  


There is a current line of thinking that argues in favor of educating 
insurgent forces in IHL as a means of achieving greater compliance with its 
norms.325  These views, however, are predicated on the assumption that 
insurgent forces have the military discipline necessary to ensure, through 
superior officers commanding these forces that compliance will be carried 
out by subordinates.  Such an assumption may, however, prove unfounded 
if the rank and file of these forces does not have the necessary educational 
and cultural background to understand the scope and application of these 
norms. 


Even if education of insurgents is accomplished, the assumption that it 
would achieve greater compliance is vitiated by the fact that substantial 
asymmetry in the military forces eliminates any inducement to compliance 
unless strongly outweighed by the benefits of legitimacy and recognition, 
which governments opposing such forces are reluctant to concede.  
Furthermore, unlawful reprisals by governmental forces and excessive use 
of force, as well as torture, extra-judicial executions, destruction of public 
and private property, and other human rights violations have clearly 
signaled to non-state actors that they have no reason to be bound by norms 
that the opposing governmental forces violate at will and with impunity.326  
Moreover, non-state actors have no expectations of accountability and thus 
feel no deterrence.   


D. VALUES AND BEHAVIOR 


Many conflicts of a non-international character have pitted opponents 
against one another who claim to adhere to substantially the same values, 
and yet this has done little to alter their behavior.327  For example, in the 
 


324 Supra note 323. 
325 The ICRC has for years sought means of educating insurgent groups by indirect 


means, since governments would usually oppose having formal training as offered to the 
military personnel of armed forces of the High Contracting Parties to the Geneva 
Conventions.  The ICRC has regular training programs, oversees training programs at the 
San Remo Institute in Italy, and has regional offices in various parts of the world that 
conduct regular training sessions for armed forces.  None of these, however, include non-
state actors.  For further information on ICRC military training programs, see International 
Committee of the Red Cross , Promoting Humanitarian Law to Armed Forces, Police, and 
Other Weapon Bearers, http://www.icrc.org/Web/Eng/siteeng0.nsf/html/armed_forces? 
OpenDocument (last visited Sept. 6, 2008). 


326 The situation in Palestine/Israel since September 1999 evidences this situation. 
327 For example, the present conflict in Darfur is Muslim versus Muslim; the War of 
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conflict in the former Yugoslavia, Christian Serb Orthodox and Christian 
Catholics fought one another, each committing violations against the other, 
even though they share the same fundamental Christian values.  These two 
groups in their conflicts with the Muslims in Bosnia also committed the 
same type of violations as did the Bosnian Muslims, even though 
Christianity and Islam share the same values embodied in IHL’s 
prohibitions.328  In the conflict between Russian and Chechnyan forces, the 
Russian governmental forces were well-organized and well-disciplined, and 
they were commanded by superior officers who are knowledgeable in IHL.  
Nonetheless, they committed IHL violations against the Chechens.329  In 
turn, the Chechens, who adhere to the values of Islam, committed against 
the Russians violations of these norms which embody their religious values.  
In the conflict between Israel and Palestine, Judaic and Islamic values 
coincide with respect to the protection of civilians, and yet both sides have 
committed violations of these norms.330 


In all sorts of conflicts in which the protagonists adhere to certain 
religious values, it has been evident nonetheless that their behavior has not 
conformed to these values.  Consequently, there is a vast field to be 
explored as to why the commonality of values does not result in the 
adherence to these values in the combatants’ behavior.  It could well be that 
this is simply due to the belief by these groups that the higher legitimacy of 
their cause over that of their opponents justifies their violations.  More 
often, however, each side claims the other’s violations as justification of 
their own.  If that assertion is valid, it would lead to the assumption that 
enhanced compliance by the protagonists would lead to reduced violations. 


It may be, however, that the issue of legitimacy perceived by opposing 
forces has overtaken the values reflected in the restrictions on means and 
methods.  It is therefore necessary to reconsider what may constitute 
inducement and deterrence leading to behavioral conformity in conflicts of 
a non-international character and also, for that matter, in the context of 
conflicts of an international character.  Lastly, it should be observed that 
religious leaders, far from opposing these violations, have either 
encouraged them or failed to take action to oppose them.331 
 
Independence of Bangladesh was fought by East Pakistan, and both groups involved were 
Muslims; in Rwanda, Catholic Hutus fought against Catholic Tutsis; and for one hundred 
years Catholics fought Protestants in Europe.  See generally JONATHAN SUMPTION, THE 
HUNDRED YEARS WAR (2001). 


328 Bassiouni, Introduction to International Humanitarian Law, supra note 22. 
329 Marcus, supra note 319. 
330 M. Cherif Bassiouni, Evolving Approaches to Jihad: From Self-Defense to 


Revolutionary and Regime-Change Political Violence, 8 CHI. J. INT’L L. 119 (2007).  
331 For example, most of the Christian clergy living in the Nazi regime did not oppose the 


atrocities committed against the Jews and others.  See JAMES BENTLEY, MARTIN NIEMOLLER 
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E. CRIMINOLOGICAL FACTORS—COMPLIANCE/DETERRENCE ISSUES 
IN IHL 


The basic assumptions underlying national legal prescriptions are 
substantially absent in the IHL enforcement system.  These assumptions 
include at the national level that: (a) norms reflect prevailing commonly 
shared social values; (b) norms protect commonly perceived social 
interests; (c) norms prohibit conduct commonly deemed to constitute a 
social harm; (d) the prohibited conduct is clearly enunciated in law; (e) 
promulgation and public dissemination gives notice to potential violators; 
(f) there is a strong likelihood of apprehension, prosecution, adjudication, 
and punishment if found guilty; and (g) there is a high probability of 
receiving a punishment that outweighs the benefits of committing the 
violations.332 


Every criminal justice system throughout history has been predicated 
on all or some of these assumptions.333  More importantly, modern criminal 
justice systems are dedicated to the goal of prevention, even where in part 
also based on retribution.  Similarly, the criminalization of IHL norms seeks 
to achieve the goal of prevention.  This goal cannot be achieved, however, 
without accountability and the prospects of effective sanctions, which are 
presumed to have a deterrent effect.334 


Notwithstanding the historic debate in national criminal justice 
systems about the effectiveness of general deterrence, it is nonetheless 
recognized by all criminal justice systems in the world as having some legal 
validity.  Prosecutions do not have the limited or exclusive goals of 
providing retributive punishment, but also include other goals such as 
rehabilitation and social reintegration.335  While it is impossible to assess 
 
(1984).  In the conflict in Rwanda, the Catholic Hutu clergy not only did not oppose the 
genocide, but actively participated.  In the conflict in the former Yugoslavia, the Serb 
Orthodox, Croatian Catholic, and Muslim religious leaders did not voice their opposition to a 
war in which religion and religious hatred was a factor.  In the Israeli-Palestinian conflict, 
there are no religious voices on either side that decry attacks upon innocent civilians.  In this, 
and other conflicts involving protagonists from different religions, or for that matter of the 
same religion, there are few religious voices that decry human rights violations.  It seems as 
if religious establishments have been co-opted by governments or that they feel compelled to 
support their coreligionists no matter how immoral or unlawful their conduct may be.  For 
one courageous Israeli secular voice, see SHLOMO BEN-AMI, SCARS OF WAR, WOUNDS OF 
PEACE: THE ISRAELI-ARAB TRAGEDY (2006). 


332 CHARLES P. NEMETH, CRIMINAL LAW (2003); GEORGE P. FLETCHER, BASIC CONCEPTS 
OF CRIMINAL LAW (1998). 


333 The exceptions are when criminal processes are used by dictatorial regimes as a 
repressive means to establish, maintain, and preserve their power. 


334 H. L. A. HART, PUNISHMENT AND RESPONSIBILITY (1968); supra note 333. 
335 For example, social integration and rehabilitation as well as considerations of 


individual responsibility have caused every legal system in the world to distinguish between 
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the potential deterring effect of prosecutions on non-state actors engaged in 
conflicts of a non-international character, it is valid to draw from the 
experiences of national criminal justice systems that: (1) some potentially 
deterring effect exists in the knowledge that a given conduct is criminalized, 
(2) it is likely to be prosecuted, and (3) in the event of conviction, there is 
likely to be some punishment whose effects will outweigh the benefits of 
committing the prohibited act.   


All of these assumptions extend to conflict situations involving non-
state actors.  In fact, all of these assumptions are operative upon non-state 
actors within the same territory where such conflict occurs.  These same 
non-state actors are in some way individually deterred by the domestic 
criminal laws of the state in the ordinary course of their lives, which is 
evidenced by the fact that they do not commit the same crimes that they do 
once they join non-state actor groups and engage in conflicts of a non-
international or internal character.  The common sense conclusion is that 
they are deterred in their individual action in the former context, but they 
are not deterred when they become part of a group that commits acts of 
violence in the second context.  Logic would dictate that there are reasons 
for the breakdown of the deterrent effect of the law.  Among these reasons 
are the following:   


(1) Domestic criminal law creates a higher expectation of enforcement 
than international humanitarian law.   


(2) Enforcement at the domestic level by means of law enforcement, 
prosecutorial, and/or judicial systems has a demonstrable effect even 
though with varying degrees of efficiency in different national legal 
 
adults and juveniles, thus, treating juveniles in different ways than adults both as to 
procedure and substance, even when they commit the same crimes as adults.  It is 
noteworthy that this criminological and human rights consideration has been disregarded by 
the Bush Administration’s decision to prosecute an individual under the Military 
Commissions Act who at the time he was captured in Afghanistan was fifteen years old.  His 
prosecution under the Act is a violation of the United Nations Convention on the Rights of 
the Child (CRC).  G.A. Res. 44/25, art. 37, U.N. Doc. A/RES/44/25 (Nov. 20, 1989).  
Moreover, a number of human rights instruments, such as the U.N. Minimum Standards for 
the Treatment of Offenders (1955), prohibit keeping minors in the same places of 
confinement as adults, a rule also violated in this case.  U.N. Doc. A/CONF/611 (1957), 
Annex I, E.S.C. res. 663C, 24 U.N. ESCOR Supp. No. 1, U.N. Doc. E/3048, amended by 
E.S.C. res. 2076, 62 U.N. ESCOR Supp. No. 1, at 35, U.N. Doc. E/5988 (1977).  Lastly, the 
U.N. has adopted the Beijing Rules for the prosecution of juveniles, which also provide the 
same prohibitions.  United Nations Standard Minimum Rules for the Administration of 
Juvenile Justice (The Beijing Rules), G.A. Res. 40/33 Annex, U.N. GAOR, 45th Sess., Supp. 
No. 53, U.N. Doc. A/40/53/Annex (Nov. 29, 1985).  The CRC has an optional protocol 
which prohibits the use of children in armed conflicts. Optional Protocol to the Convention 
on the Rights of the Child on the Involvement of Children in Armed Conflicts, G.A. Res. 
54/263 (May 24, 2000), entered into force on 12 February 2002.  It provides that those who 
use children in armed conflict are the ones to be criminalized, not the children. 
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systems, but no such mechanisms exist in IHL.  Thus for example, there is 
little expectation that an ad hoc tribunal such as the ICTY or ICTR is going 
to be established for every non-international and internal conflict, and it is 
highly doubtful that the ICC, which is still in its nascent stage, will be 
dealing with anything but a few representative perpetrators in leadership 
positions.  


(3) As a result of this prior experience, the expectation of punishment 
is significantly remote.  Even with respect to those who may be deterred by 
the prospects of being prosecuted before an international ad hoc tribunal or 
before the ICC, the long duration of these proceedings and their exclusion 
of the death penalty and long term imprisonment tend to diminish the 
already limited prospects of deterrence. 


(4) More important is the falsity of the assumption that IHL is as well 
known as domestic criminal law among the general population of states 
where such conflicts occur.  Instead, the general assumption by non-state 
actors who become part of militias is that they have the same privileges of 
resorting to acts of violence as do members of the armed forces of the state.  
Admittedly this begs the question of the lawfulness of the means, however, 
since regularly constituted armed forces in these types of conflicts 
frequently engage in the same type of violations of IHL as do non-state 
actors.  One can infer the existence of an emulation factor or the assumption 
that combatants draw on one another’s practices as setting up the 
parameters of expected practices,  


(5) There is a significant counter-deterring factor operating against 
compliance within non-state actor groups namely that commanders in the 
field have power of life and death over members of their groups and they 
are almost unaccountable for their conduct.336  


(6) There is a substantial lack of clarity in the legal norms that convey 
obligations to those who are to abide by the law, particularly with respect to 
the legal status of combatants in conflicts of a non-international character 
and those engaged in purely domestic conflicts.337 
 


336 See supra note 1.  As indicated above, in connection with the over 250 conflicts 
which have occurred between 1948 and 1998, there has been very little evidence of 
international prosecutions other than those before the ICTY and ICTR.  See Bassiouni, supra 
note 139; Roman Boed, The International Criminal Tribunal for Rwanda, in POST CONFLICT 
JUSTICE 487 (M. Cherif Bassiouni ed., 2002); Megan Kaszubinski, The International 
Criminal Tribunal for the Former Yugoslavia, in POST CONFLICT JUSTICE 459 (M. Cherif 
Bassiouni ed., 2002).  There have been few national prosecutions.  See The National Judicial 
Model, in POST CONFLICT JUSTICE 487 (M. Cherif Bassiouni ed., 2002).  While the ICC has 
indicted four persons it has not started prosecutions as of this writing. 


337 Combatants covered by Common Article 3 are not given POW status.  They are 
subject to national law and can therefore be charged and punished as common criminals.  
Protocol II encourages giving such combatants amnesty except for war crimes.  See Geneva 
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(7) Double standards applied by governments and the lack of, or 
merely selective, enforcement by governments contributes to reciprocal 
non-compliance by non-state actors.338 


Just as IHL offers no incentives for compliance to non-state actor 
groups, international criminal law conventions defining prohibited acts of 
terrorism also offer no incentives for compliance with IHL and ICL.339  
What is likely, however, to produce a greater level of compliance than what 
has been historically witnessed in these types of conflicts is a higher level 
of deterrence.  However, deterrence is essentially predicated on some 
reasonable certainty of apprehension, prosecution and punishment if guilt is 
established.  Historic experience with non-international conflicts and purely 
internal conflicts occurring since the end of World War II reveals that 
impunity, rather than accountability, has been the norm.340  It should be 
underscored that criminological research on deterrence, no matter how 


 
Convention Protocol II, supra note 24, at 6(5); COMMENTARY ON THE ADDITIONAL 
PROTOCOLS, supra note 19, at 1402 (discussing Paragraph 5); KALSHOVEN, supra note 107. 


338 Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, supra 
note 3, at 220. 


339 See supra note 3; see also M. Cherif Bassiouni, Perspectives on International 
Terrorism, in INTERNATIONAL TERRORISM: MULTILATERAL CONVENTIONS (1937-2001) 1 (M. 
Cherif Bassiouni ed., 2001); Convention on Offenses and Certain Other Acts Committed on 
Board Aircraft (Tokyo Hijacking Convention), Sept. 14, 1963, 20 U.S.T. 2941, 704 U.N.T.S. 
219; Hague Convention for the Suppression of Unlawful Seizure of Aircraft (Hague 
Hijacking Convention), Dec. 16, 1970, 22 U.S.T. 1641, 860 U.N.T.S. 105; Montreal 
Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation 
(Montreal Hijacking Convention), Sept. 23, 1971, 24 U.S.T. 565, 974 U.N.T.S. 177; 
Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving International 
Civil Aviation (Montreal Protocol), Feb. 24, 1988, 27 I.L.M. 627; Convention on the High 
Seas, Apr. 29, 1958, 13 U.S.T. 2312, 450 U.N.T.S. 82; United Nations Convention on Law 
of the Sea, Dec. 10, 1982, U.N. Doc. A/Conf.62/122, 21 I.L.M. 1261; Convention on the 
Prevention and Punishment of Crimes Against Internationally Protected Persons, Including 
Diplomatic Agents (Diplomats Convention), Dec. 14, 1973, 28 U.S.T. 1975, 1035 U.N.T.S. 
167; Convention on the Safety of United Nations and Associated Personnel (U.N. Personnel 
Convention), G.A. Res. 49/59, U.N. Doc. A/Res/49/59 (Feb. 17, 1995); Convention for the 
Suppression of Unlawful Acts Against the Safety of Maritime Navigation, Mar. 10, 1988, 
1678 U.N.T.S. 221; Protocol for the Suppression of Unlawful Acts Against the Safety of 
Fixed Platforms Located on the Continental Shelf, Mar. 10, 1988, 1678 U.N.T.S. 304; 
International Convention Against the Taking of Hostages (Hostage-Taking Convention), 
Dec. 17, 1979, T.I.A.S. 11,081, 1316 U.N.T.S. 205; Convention for the Suppression of 
Terrorist Bombings (Terrorist Bombing Convention), Dec. 15, 1997, U.N. Doc. 
A/Res/52/164; Convention for the Suppression of the Financing of Terrorism (Terrorism 
Financing), Dec. 9, 1999, 39 I.L.M. 270; see also INTERNATIONAL INSTRUMENTS RELATED TO 
THE PREVENTION AND SUPPRESSION OF INTERNATIONAL TERRORISM (United Nations 2001); 
INTERNATIONAL TERRORISM: MULTILATERAL CONVENTIONS (1937-2001), supra; 1-2 
INTERNATIONAL TERRORISM: A COMPILATION OF U.N. DOCUMENTS (1972-2001) (M. Cherif 
Bassiouni ed., 2002). 


340 POST-CONFLICT JUSTICE, supra note 1; Bassiouni, supra note 206. 
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tenuous its conclusions, reveals that the absence of any high level of 
certainty of prosecution and punishment essentially eliminates the deterrent 
effect. 


Common experience also reveals that deterrents are more effective 
when they come from the top down, rather than from the bottom up.  This is 
the premise of the theory of command responsibility, which exists in 
international humanitarian law as well as in the military laws of every 
country of the world.  Command responsibility, however, is very difficult to 
establish, let alone to enforce, within the command structures of non-state 
actor groups, which as stated above, are sometimes akin to organized crime 
groups where the leaders have the power of life and death over their men.  It 
may even be said, though this is purely deductive and without any empirical 
foundation,341 that positive command responsibility theories exist in this 
typology of conflicts and violent interaction.   


The exception to the assumptions of impunity which prevail in 
conflicts of a non-international and purely internal character are the 
conflicts in the former Yugoslavia and Rwanda,342 which have seen the 
establishment of international investigation commissions,343 followed by 
international tribunals, and some example of mixed model institutions in 
Sierra Leone, and East Timor.344  In these conflicts, the doctrine of 
command responsibility has been the basis for prosecution, but that 
jurisprudence is limited and its general popularized impact is doubtful, 
owing to limited public dissemination.   


Non-military leaders in conflicts of a non-international character and 
purely internal conflicts have, with few exceptions, historically managed to 
insulate themselves from criminal responsibility.  It is unclear whether this 
factual outcome is the result of the ability of such leaders to negotiate some 
 


341 In fact, there is no empirical research into the methods and structures of the type of 
warfare described herein, or into what may or may not cause compliance or have an effect on 
deterrence.  Surprising as it may seem, there has been very little criminological research in 
connection with this type of conflict, which is probably due to the fact that criminologists 
have not yet expanded their field of research from the problems of domestic violence and 
deviance to international violence and deviance. 


342 1-12 ANNOTATED LEADING CASES, supra note 113. 
343 Commission of Experts on Yugoslavia, Annexes has identified 89 paramilitary 


groups, many of them operating independently, but others operating under the direct or 
indirect command of the formal military structure.  Annexes to Final U.N. Report, supra 
note 12, Annex IIIA. 


344 Bassiouni, supra note 139; see also Theodor Meron, Reflections on the Prosecution of 
War Crimes by International Tribunals, 100 AM. J. INT’L L. 551 (2006).  There are other 
examples of mixed tribunals such as Cambodia, but the latter in particular is yet to produce 
evidence that it is anything more than a limited, if not sham, exercise.  See M. Cherif 
Bassiouni, Mixed Models of International Criminal Justice, in III INTERNATIONAL CRIMINAL 
LAW, supra note 61, ch. 2.4. 
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form of explicit or implicit amnesty or if it is simply the natural outcome of 
the realpolitik that usually characterizes how these conflicts are resolved.345 


Lastly, based on general observation and not empirical study, most 
combatants, including commanders, of non-state actor groups engaged in 
these types of conflicts are poorly educated, if at all, and have very little if 
any, knowledge or understanding of IHL, international criminal law, and 
IHRL.  Thus, the assumption that education produces some deterrence is 
either totally or significantly flawed in the context of these conflicts.   


Another factor which should be taken into account in connection with 
the enhancement of voluntary compliance and with the enhancement of 
deterrence is the double standard applied to governments and insurgents.  It 
is quite customary for government forces, whether military, police, or 
paramilitary, to use the same methods and tactics as their opponents, which 
they label “terrorism,” but deem them “justified” when used by their side. 


It is generally believed that enforcement is the key factor lacking in 
fostering compliance with IHL, particularly with respect to the leaders who 
all too frequently benefit from impunity.  If the assumptions mentioned 
above are valid, then the lack of enforcement is conducive to the lack of 
compliance.346  In other words, the absence of prosecution and punishment, 
particularly of the leaders of such conflicts, may well be considered a 
determining factor leading to non-compliance.  But that, too, is not 
supported by available empirical data, and can only be assumed on the basis 
of anecdotal data and common sense observation based on experiences in 
the national criminal justice context.347   
 


345 See infra notes 377-86 discussing recent prosecutions of heads of state.   
346 See Newton, supra note 166, at 75; DRUMBL, supra note 229. 
347 S.C.Res. 780, ¶ 2, U.N. Doc. S/Res/780 (Oct. 6, 1992).  During the last few months of 


1993 in the conflict in the former Yugoslavia, at a meeting of ICRC officers in Geneva 
attended by myself in my capacity as Chairman of the Security Council Commission, it was 
reported that several Serb prison camp commanders invited ICRC observers to visit their 
camps in order to show that they were not committing violations with respect to prisoner 
treatment.  As reported by these ICRC officers, prison camp commanders indicated that the 
existence of the U.N. Security Council Commission established pursuant to Resolution 780 
(1992), coupled with the establishment of the ICTY, was the reason they wanted to establish 
their respective personal records of compliance. This highlights the efficacy of general 
deterrence.  Indeed, as the Commission of Experts observed, the level of violations of the 
laws and customs of war diminished significantly as of the beginning of 1994.  Dr. Yves 
Sandoz, former legal advisor to the ICRC, attests to my close relationship to the ICRC in The 
ICRC and International Humanitarian Law, in THE THEORY AND PRACTICE OF 
INTERNATIONAL CRIMINAL LAW, supra note 5, at 431. 
 In the Rwanda conflict, the presence of a French military contingent may have been 
responsible for the reduction of the level of violence, as Tutsi forces had by then overcome 
Hutu forces.  It could be argued that a foreign military presence reduced the level of 
vengeful violence that the Tutsis could have inflicted on the then near-defeated Hutus.  In the 
Cambodian conflict, the military intervention by Vietnam brought about the elimination of 
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The underpinnings of enforcement are the likely expectations of 
prosecution, the relatively swift adjudication, the knowledge of a significant 
penalty in case of guilt, the equal application of law and its consistent (as 
opposed to occasional) application, as well as occasional or symbolic 
application undermining deterrence.  This means that enforcement should 
be applied in the same way to state actors and to non-state actors and also 
applied to all perpetrators.  Without these characters, enforcement becomes 
selective and loses much of its legitimacy.  In fact, it becomes counter-
productive if it is used only against non-state actors.  Consistency is related 
to the issue of legitimacy, but is also necessary as a norm-reinforcing 
mechanism. 


Enforcement must be viewed as an accountability mechanism; 
consequently, it should be part of other accountability mechanisms,348 such 
as truth and reconciliation and reparations to victims.349  In other words, 
IHL enforcement should not be viewed solely as post hoc retribution.  It 
should be viewed as a process that ranges from criminal prosecutions 
during an ongoing conflict, to post-conflict justice modalities, including 
integration with domestic conflict resolution mechanisms.  Enforcement 
should particularly be developed as an educational system whose goals 
include retribution, recording history, addressing victims’ needs, and 
providing deterrence. 


The means by which retributive and restorative justice are achieved 
rely the choice of international or national jurisdictions.  The former are 
more costly and cumbersome; the latter are more effective and less costly, 
but frequently unavailable.  National jurisdictional mechanisms have a 
more direct impact on the culture of violence in a given society, but only 
when the political will exists to accomplish the goals of justice.  More 
significantly, the inability of these national justice systems to function often 
leads to a failure to achieve justice.  The international community has not 
sufficiently focused on the means to rebuild national justice systems.350  


 
the Khmer Rouge as a force and the establishment of a new regime, which, from all available 
information, has not engaged in massive retaliation against the former Khmer Rouge. 


348 See Chicago Principles on Post-Conflict Justice (IHRLI 2008); POST-CONFLICT 
JUSTICE, supra note 1.  


349 See, e.g., Basic Principles and Guidelines on the Right to a Remedy and Reparation 
for Victims of Gross Violations of International Human Rights Law and Serious Violations 
of International Humanitarian Law, G.A. Res. 147, U.N. Doc. A/Res/60/147 (Mar. 21, 
2006); CHICAGO PRINCIPLES ON POST CONFLICT JUSTICE (Int’l. Hum. Rts. L. Inst. 2008); M. 
Cherif Bassiouni, International Recognition of Victims’ Rights, 6 HUM. RTS. L. REV. 203 
(2006). 


350 For example, this is the situation in Afghanistan, which I have mentioned in my 
capacity as U.N. independent expert on the human rights situation in Afghanistan.  
ECOSOC, Comm. On Human Rights, Report of the Independent Expert on the Situation of 
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The ICC may be used as an international mechanism, but it should be 
reserved for the more serious violations and punishing the higher-ups who 
are responsible for these violations.  It should not be trivialized with the 
trials of lesser offenders. 


Enforcement at the national level which is believed to be the preferred 
and most effective option is however problematic.  First, because of 
domestic political factors, second because most states have not incorporated 
into their law IHL and ICL norms.  The first and foremost hurdle is the 
reluctance of governments to prosecute state actors and this is frequently 
done by de jure or de facto amnesty for perpetrators of international crimes 
committed during an armed conflict.351 


The political and practical impediments to international and national 
enforcement mentioned above, raise the question about whether the 
prospects of enforcement have the potential to deter.  Consequently, the 
expectations that enforcement will achieve the goals of retributive and 
restorative justice are questionable.  The best that can be expected is that an 
incremental process of enforcement can be developed and that this can 
gradually strengthen compliance. 


Finally, the assumption that government forces are more likely to 
enforce IHL because of their command structure and system of internal 
discipline has been proven to be largely incorrect.  State actors’ violations 
against insurgents have historically benefited from impunity, even when 


 
Human Rights in Afghanistan, ¶ 45, U.N. Doc. E/CN.4/2005/122 (Mar. 11, 2005) (prepared 
by M. Cherif Bassiouni); ECOSOC, Comm. On Human Rights, Report of the Independent 
Expert of the Commission on Rights on the Situation of Human Rights in Afghanistan, 
delivered to the General Assembly, U.N. Doc. G.A. A/59/370 (Sept. 21, 2004) (prepared by 
M. Cherif Bassiouni).  It was further evidenced in the Rome Conference, convening donors 
to rebuild the justice system, where I was also a rapporteur.  See Rome Conference on the 
Rule of Law in Afghanistan, July 2-3, 2007, http://www.rolafghanistan.esteri.it 
/ConferenceRol; M. Cherif Bassiouni & Daniel Rothenberg, An Assessment of Justice 
Sector and Rule of Law Reform in Afghanistan and the Need for a Comprehensive Plan, 
Executive Summary for the Rome Conference on the Rule of Law in Afghanistan (delivered 
July 2-3, 2007), available at http://www.rolafghanistan.esteri.it/NR/rdonlyres/F16F08B8-
5C24-48C6-B0F0-8D65B4003521/0/Assessmentjusticesectorandruleoflawreform.pdf; M. 
Cherif Bassiouni, The Need for a Comprehensive Strategy for Justice Sector and Rule of 
Law Reform in Afghanistan, Report of Rapporteur of the Institutional Strategies Panel, 
Rome Conference on Rule of Law in Afghanistan (delivered July 2-3, 2007), available at 
http://www.rolafghanistan.esteri.it/NR/rdonlyres/41AD15EC-F4B0-4445-82B4-E8AD6D79 
D4D8/0/Final_Report_GL2.pdf.   


351 In July of 2008, the ICC prosecutor presented to the pre-trial Chamber an indictment 
to be confirmed against eleven Sudanese public officials, including the sitting head of state, 
General Omar Al-Bashir.  The government of the Sudan, with strong support from other 
Arab and Muslim state governments, rejected the indictment.  Understandably heads of state 
are not likely to voluntarily or cooperatively submit themselves to international or national 
prosecution.  Their prosecution occurs when they are out of power for one reason or another.  
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they rise to the level of war crimes and crimes against humanity.  For all 
practical purposes, insurgents are not deemed lawful combatants because of 
the uncertain status of the law, making them quasi-legitimate prey.  This 
was evident among U.S. armed forces during the Vietnam conflict, where 
the only two prosecutions were of Lt. William Calley352 and Capt. Ernest 
Medina.353  The first was convicted then pardoned, and the second was 
acquitted.  During the 1956 and 1967 wars between Israel and Egypt, ample 
evidence existed that Israeli forces killed Egyptian POWs and civilians, but 
Israel refused to investigate, even after some of its own officers admitted in 
public disclosures that they had committed such crimes.354  Another 
example is the Sabra and Shatila massacre of Palestinian civilians in 
refugee camps by Lebanese militias acting under the command of Israeli 
forces.355  An investigation in Israel, the Kahane Commission, found 
grounds which would have been sufficient to court martial some of the 
officers who were involved in this operation, but no prosecution ensued.356  
The only principal sanction was to remove Ariel Sharon, then Minister of 
Defense, from that post, and to deny him and another general officer the 
right to military command.357 


In France, a retired special operations officer, General D’Aussaresses, 
who admitted in a book to committing torture and extra-judicial executions 
of Algerian civilians over several years during that war of independence, 
was not investigated.358  Since that bloody war, during which an estimated 
one million Algerians were killed, France has never investigated any 
violations, let alone brought about any prosecutions.  The government of 
 


352 United States v. Calley, 48 C.M.R. 19 (1973); Calley v. Callaway, 519 F.2d 184 (5th 
Cir. 1975); see also THE MY LAI MASSACRE AND ITS COVER-UP: BEYOND THE REACH OF THE 
LAW (Joseph Goldstein et al. eds., 1976); Jordan J. Paust, My Lai and Vietnam: Norms, 
Myths and Leader Responsibility, 57 MIL. L. REV. 99 (1972). 


353 Medina v. Resor, 43 C.M.R 243 (1971). 
354 CRIME AND PUNISHMENT (Egyptian Organization for Human Rights 1996); Ronal 


Fisher, Mass Murder in the 1956 War, MA’ARIV, Aug. 8, 1995; Gabby Bron, Egyptian 
POWs Ordered to Dig Graves, Then Shot By Israeli Army, YEDIOTH AHRONOTH, Aug. 17, 
1995 (reporting on the admissions of then-Captain Aryeh Biro, who knowingly killed a 
number of civilians and a number of POWs in the 1956 war).  For an eyewitness account, 
see DR. AHMED SHAWKI EL-FANGARI, ISRAEL AS I KNEW IT (1960) (telling the story of a 
physician at the Rafah hospital near Gaza, where he witnessed the wholesale killing of 
injured and sick patients and medical personnel). 


355 KAHANE COMMISSION, supra note 207; Malone, supra note 207. 
356  KAHANE COMMISSION, supra note 207. 
357 Id.  Subsequently, however, he became Prime Minister and was able to command the 


Israeli military.  
358 Beauge Florence, L’accablante confession du Général Aussaresses sur la torture en 


Algérie, LE MONDE, May 3, 2001; see PAUL AUSSARESSES, SERVICES SPECIAUX, ALGERIE 
1955-1957 (2001); PAUL AUSSARESSES, THE BATTLE OF THE CASBAH: COUNTER-TERRORISM 
AND TORTURE (2005). 
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Vietnam also has never investigated any of the allegations of torture of U.S. 
POWs by its forces.  Recently, however, Russia has started to investigate 
and prosecute its military personnel who have committed crimes against 
Chechnyan combatants and civilians, and since then it is believed that the 
level of violations has abated in comparison with the earlier stages of that 
conflict.359  But by then, Russia had defeated the Chechnyans and controlled 
the territory.  


In all the cases where enforcement by governments has not taken 
place, the reason appears to be political.  Thus, it is valid to ask whether the 
culture of humanitarianism has sufficiently permeated the political culture 
of governments.  Most interestingly, an ICRC survey, the People on War 
Report, revealed that non-state actors and victims lament the lack of 
enforcement even when they are the ones committing the violations.360  
They particularly blame lack of enforcement by governments and by the 
international community for the high level of non-compliance with IHL.361  
In addition, they underscore that the impunity given to the leaders is a 
factor in non-compliance and in the reduction, if not elimination, of 
deterrence.362  Since leaders believe that they will not incur any 
consequences for their crimes because they can barter peace for impunity, 
they are not deterred; in fact, they may even be induced to commit crimes to 
enhance their chances of success in the arena of political negotiations.  But 
even if there are a higher number of international prosecutions 
notwithstanding the political difficulties that face these prospects,363 limited 
or symbolic prosecutions are not likely to achieve general deterrence.364 


F. POLITICAL CONSIDERATIONS: THE POLITICAL QUICK FIX FOR 
ENDING CONFLICTS 


So far, the international community has not adopted the principle of 
“Responsibility to Protect,” as expressed in U.N. General Assembly 
Resolution 60/1 of 2005.365  Consequently, the Security Council is 
 


359 Report by Mr. Alvaro Gil-Robles, Commissioner for Human Rights for the Council of 
Europe, on his visits to the Russian Federation, 15 to 30 July 2004, 19 to 29 September 2004 
(April 20, 2005), available at https://wcd.coe.int/ViewDoc.jsp?id=846655. 


360  PEOPLE ON WAR REPORT, supra note 225. 
361 Id. 
362 Id. 
363 This is evident in the Darfur situation, which was referred to the ICC by Security 


Council Res. 1593, U.N. Doc. S/RES/1593 (Mar. 31, 2005), a resolution which excluded 
U.N. funding for the case.  Since then the Security Council has withheld support for the ICC. 


364  See JOHANNES ANDENEAS, PUNISHMENT AND DETERRENCE (1974); Frank Zimring & 
Norval Morris, Deterrence and Corrections, 381 ANNALS AMER. ACAD. POL. & SOC. SCI. 
137, 137-146 (1969)`. 


365 G.A. Res. 60/1, U.N. Doc. A/RES/60/1 (Oct. 25, 2005); RICHARD H. COOPER & 







802 M. CHERIF BASSIOUNI [Vol. 98 


completely free to decide when to intervene to prevent potential or control 
ongoing conflicts.  The result has been to reduce international interventions 
and for the U.N. to develop political quick fixes to end conflicts, which 
provide de facto impunity.366  Moreover, the limited access, or total lack 
thereof, of international and regional organizations and NGOs during 
conflicts of a non-international character has prevented the effective 
monitoring of such conflicts as they unfold.  As a result, there is little to no 
information available that would otherwise permit the international 
community to exercise some influence on limiting the level of violence and, 
more particularly, the level of IHL violations either by exerting external 
influence or by military intervention.  Humanitarian organizations such as 
the ICRC and the UNHCR, as well as humanitarian relief and refugee 
NGOs, have more access but do not disclose what they witness in order to 
preserve their access and ability to assist, and thus do little to increase 
public awareness. 


Sanctions are frequently ineffective, and they are mostly unfair since 
they tend to penalize an entire society whose individuals have very little or 
no control over their governments.  This was particularly true of Iraq, where 
United Nations sanctions resulted (albeit indirectly) in the deaths of an 
estimated 500,000 children due to lack of pharmaceuticals and food.367  
This type of sanction inevitably reinforces the government’s hold on the 
civilian population and serves to direct blame against those who sponsor the 
sanctions.  Such a government can then get on to yet another round of IHL 
violations and rationalize it on the basis of the inhumane results of 
sanctions. 


The pursuit of political settlements to end conflicts invariably requires 
negotiating with the leaders of such conflicts.  Such negotiations all too 
frequently offer amnesty or impunity, de jure or de facto, as an exchange 
for the cessation of hostilities.368  This was evident in the initial efforts to 
bring about peace in Sierra Leone,369 as well as in Haiti.370  Amnesty is 


 
JULIETTE VOINOV KOHLER, THE “RESPONSIBILITY TO PROTECT:” THE NEW GLOBAL MORAL 
COMPACT (2006), available at http://r2pcoalition.org/media/R2PUS.pdf. 


366 The Secretary-General, Comprehensive Review of the Whole Question of 
Peacekeeping Operations in All Their Aspects, delivered to the Security Council and the 
General Assembly, U.N. Doc. A/55/305, S/2000/809 (Aug. 21, 2000). 


367 S.C. Res. 660, U.N. Doc No S/RES/660 (Aug. 2, 1990); S.C. Res. 661, U.N. Doc No 
S/RES/661 (Aug. 6, 1990); JEREMY MATAM FARRALL, UNITED NATIONS SANCTIONS AND THE 
RULE OF LAW (2008); HANS KOCHLER, THE UNITED NATIONS SANCTIONS POLICY & 
INTERNATIONAL LAW (1995); Christopher C. Joyner, United Nations Sanctions After Iraq: 
Looking Back to See Ahead, 4 CHI. J. INT’L L. 329 (2003). 


368 Bassiouni, supra note 206. 
369 The Lome Agreements were reversed with the establishment of the Sierra Leone 


tribunal, which is presently prosecuting Charles Taylor, the former dictator who seized 
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presently one of the principal demands of the FARC in Colombia.  Offers 
of amnesty were also used as part of the process of ending the internal 
conflicts in Argentina and Chile, although since then the situation in these 
two countries has changed significantly.  Argentina has had a number of 
prosecutions and is currently expanding their scope;371 Chile had been 
pursuing criminal action against its former head of state until his recent 
death.372  In addition, the peace agreement in El Salvador only provided a 
fig leaf to what was otherwise a de facto amnesty.373  The same is true with 
respect to Cambodia, even though the United Nations in cooperation with 
Cambodia has established a mixed international-national tribunal, which 
has yet to start its operations and is not likely to prosecute more than five 
persons.   


After the regime change in Uganda (1987-present) and Ethiopia (1974-
1991), the respective heads of states, Idi Amin and Mengistu Haile Mariam, 
have respectively sought refuge in Saudi Arabia and Zimbabwe.  Demand 
for their prosecution has never been made.374  In the conflict in the former 
Yugoslavia, it was not until Slobodan Milosevic started “ethnic cleansing” 
in Kosovo that the ICTY indicted him his crimes.375 
 
power in Sierra Leone and who was party to the previous agreement which gave him 
immunity.  The Special Court for the Sierra Leone, www.sc-sl.org/ (last visited Sept. 6, 
2008); see also David Crane, Special Court for Sierra Leone, in III INTERNATIONAL 
CRIMINAL LAW, supra note 61, ch. 2.4. 


370 The then military strongman, General Jean Cedras, was given impunity and asylum in 
Panama thanks to a deal made by the United States.  Rodolfo Mattarollo, The Transition to 
Democracy and Institution Building: The Case of Haiti, in POST-CONFLICT JUSTICE, supra 
note 1, at 763; Michael P. Scharf, Swapping Amnesty for Peace: Was There a Duty to 
Prosecute International Crimes in Haiti?, 31 TEX INT’L L.J. 1 (1996). 


371 Human Rights Watch, Argentina: Amnesty Laws Struck Down: Supreme Court’s 
Long-Awaited Ruling Allows Prosecution of ‘Dirty War’ Crimes (June 14, 2005), 
http://www.hrw.org/english/docs/2005/06/14/argent11119.htm. 


372 R. v. Bow St. Metropolitan Magistrate and Others, ex parte Pinochet Ugarte (No. 1), 
3 WLR 1456 (H.L.(E.) 1998); Christine M. Chinkin, United House of Lords: Regina v. Bow 
Street Stipendiary Magistrate, ex parte Pinochet Ugarte (No. 3), 93 AM. J. INT’L L. 703, 704 
(1999); see also R. v. Bow Street Stipendiary Magistrate, ex parte Pinochet Ugarte, [2000] 1 
A.C. 147, 225-29 (H.L. 1999); R. v. Bow St. Stipendiary Magistrate, ex parte Pinochet 
Ugarte (No. 3), 2 WLR 827 (H.L.(E.) 1999); Diane F. Orentlicher, Whose Justice? 
Reconciling Universal Jurisdiction with Democratic Principles, 92 GEO. L.J. 1057 (Aug. 
2004). 


373 Seils, supra note 215. 
374 Although Amin passed away, Mengistu’s prosecution is still possible. 
375 Prosecutor v. Milosevic, Case No. IT-99-37, Indictment (May 22, 1999).  Speculation 


was that he had a tacit understanding of impunity as a reward for signing the Dayton 
Accords.  Only after he was no longer in power and after he was surrendered to the ICTY 
were indictments returned against him for IHL violations in Bosnia and Croatia.  Prosecutor 
v. Milosevic, Case No. IT-99-37, Amended Indictment (June 29, 2001).  Notwithstanding all 
the information in the Commission of Experts Final Report and Annexes, supra note 12, 
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The decision-makers who led these conflicts, senior field commanders, 
and low-level perpetrators of violations of IHL, genocide, and crimes 
against humanity, have consistently benefited from impunity.376  Recently, 
however, decision-makers have not been as immune from accountability as 
they have been in the past.  Jean Kambanda, the Hutu former head of state 
of Rwanda, was found guilty by the ICTR and is serving a 30-year 
sentence.377  Milosevic died while on trial before the International Criminal 
Tribunal for the former Yugoslavia (ICTY);378 Radovan Karadzic, the 
former head of state of the Republica Srpska of Bosnia is presently on trial 
before the ICTY; Saddam Hussein and other Iraqi leaders were tried before 
a tribunal in Iraq and executed;379 Charles Taylor, former head of state of 
Liberia, who sought refuge in Nigeria was ultimately surrendered to the 
special tribunal in Sierra Leone, which has established a chamber for his 


 
which could easily establish Milosevic’s command responsibility, it appears that until such 
time as the third ICTY prosecutor, Carla del Ponte, issued the first indictment against 
Milosevic there were no investigatory files opened by her two predecessors that she could 
find, as she related to me. 


376 Bassiouni, Combating Impunity for International Crimes, supra note 91; M. Cherif 
Bassiouni, Proposed Guiding Principles for Combating Impunity for International Crimes, 
in POST-CONFLICT JUSTICE, supra note 1, at 255-82.  But see Rome Statute, supra note 21, 
art. 27 (with respect to head of state responsibility), which states: 


Article 27: Irrelevance of official capacity 


1. This Statute shall apply equally to all persons without any distinction based on official 
capacity.  In particular, official capacity as a Head of State or Government, a member of a 
Government or parliament, an elected representative or a government official shall in no case 
exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself, 
constitute a ground for reduction of sentence. 


2. Immunities or special procedural rules which may attach to the official capacity of a person, 
whether under national or international law, shall not bar the Court from exercising its 
jurisdiction over such a person. 


Id.; see also BASSIOUNI, supra note 21.  For other immunities of government officials, see 
Arrest Warrant of 11 April 2000 (Dem. Rep. Cong. v. Belg.), [2002] ICJ Rep 3 (14 Feb.); M. 
Cherif Bassiouni, Universal Jurisdiction Unrevisited: The International Court of Justice 
Decision in Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of 
the Congo v. Belgium), 12 PALES. YEARBOOK INT’L L. 27, 27-48 (2002-2003) [hereinafter 
Universal Jurisdiction Unrevisited]. 


377 Prosecutor v. Kambanda, Case No. ICTR 97-23-S, Judgement and Sentence (Sept. 4, 
1998); Prosecutor v. Akayesu, Case No. ICTR 96-4-T, Judgement (Sept. 4, 1998). 


378 Milosevic died in his cell on March 11, 2006.  See Report of Judge Parker to the 
President, Death of Slobodan Milosevic, May 30, 2006, available at http://www.un.org 
/icty/milosevic/parkerreport.pdf. 


379 See M. Cherif Bassiouni & Michael Wahid Hanna, Ceding the High Ground: The 
Iraqi High Criminal Court Statute and the Trial of Saddam Hussein, 39 CASE WEST. RES. J. 
INT’L L. 21 (2007); Bassiouni, supra note 139; Michael Wahid Hanna, National 
Prosecutions of International Crimes: A Historical Overview, in III INTERNATIONAL 
CRIMINAL LAW, supra note 61, ch. 3.2. 
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trial in the Hague;380 Hissene Habre, former head of state in Chad, is under 
prosecution in Senegal;381 Alberto Fujimori who was head of state in Peru 
and committed a multitude of fundamental human rights violations in that 
country, has been extradited from Chile to Peru.382  General Augusto 
Pinochet of Chile was indicted in Chile, but his trial was suspended because 
of his age and presumed lack of mental capacity.383  General Jorge Videla, 
former head of state of Argentina, was tried, convicted, and sentenced to 
jail.384  Last, but not least, the ICC prosecutor filed an indictment before the 
pre-trial chamber for confirmation, against Sudan’s sitting head of state, 
General Omar Al-Bashir.385  The ICJ, however, dealt a set-back to this trend 
in Congo v. Belgium386 when it upheld the rule that sitting heads of states, 
incumbent ministers, and diplomats have temporal immunity.387 


These prosecutions are few and far between, however, and they seldom 
involve the key perpetrators and senior executors of the major crimes 
committed during these conflicts.  The 120 some prosecutions before the 
ICTY and ICTR have surely advanced international criminal justice.  But 
how far they advanced general deterrence among the populations in 
 


380 See Prosecutor v. Charles Ghankay Taylor-Special Court for Sierra Leone, 
http://www.sc-sl.org/Taylor.html.  Taylor was indicted on March 7, 2003, for crimes against 
humanity, violations of Common Article 3 to the Geneva conventions, and other violations 
of international humanitarian law.  The indictment was sealed until June 4, 2003.  On March 
16, 2006, the Judge of the Special Court approved an amended indictment reducing the 
number of counts to eleven.  Id. 


381 See Trial Watch: Hissene Habre, http://www.trial-ch.org/en/trial-watch/profile/db 
/legal-procedures/hissene_habre_86.html (last visited Sept. 6, 2008): 


 In May 2006, the United Nations’ Committee Against Torture (CAT) rebuked Senegal for 
failing to bring Hissène Habré to justice.  The panel requested Senegal to prosecute Habré in 
Senegal or extradite him to stand trial in Belgium or elsewhere.  In July 2006, an AU panel 
recommended that Habré be tried in Senegal, Chad or another African nation that has adopted 
the international Convention Against Torture, rather than in Belgium.  The AU decided that 
Senegal should serve as the location of Habré’s trial. Senegal’s President Wade agreed with this 
solution, but cautioned, that the necessary legal bases had to be laid first.  On 12 July 2007, 
Senegal’s Justice Minister Sheik Tidiane Sy announced that Habré will stand trial before a 
Senegalese criminal court, rather than before a special tribunal as previously decided. 
382 An international arrest warrant was issued for Fujimori in November of 2006, and the 


Supreme Court of Chile ordered extradition on September 21, 2007.  He was extradited the 
next day to Peru.  Trial Watch: Alberto Fujimori, http://www.trial-ch.org/en/trial-
watch/profile/db/facts/alberto_fujimori_320.html (last visited Sept. 6, 2008). 


383 See supra note 372. 
384 See Argentine Court Overturns “Dirty War” Pardon, Reuters, Apr. 10, 2007, 


available at http://www.reuters.com/article/worldNews/idUSN2545319320070425. 
 385 See Trial Watch: Omar Hassan Ahmad al-Bashir, http://www.trial-ch.org/en/trial-
watch/profile/db/facts/omar-hassan-ahmad_al--bashir_779.html (last visited Sept. 23, 2008).  


386 Arrest Warrant of 11 April 2000 (Dem. Rep. Cong. v. Belg.), [2002] ICJ Rep 3 (14 
Feb.). 


387 Id.; Bassiouni, Universal Jurisdiction Unrevisited, supra note 376. 
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question and throughout the world is probably limited.388   


VI. CONCLUSIONS AND RECOMMENDATIONS 


The recommendations that follow are reasonable and achievable, but 
the long and arduous history of IHL attests to the fact that government and 
their militaries are intractable on certain matters even if their obstinacy 
incurs enormous human and material costs.  These state actors are solidly 
anchored in a culture of war that has existed for millennia.  The military’s 
goal is to achieve victory over “the enemy,” who is necessarily somewhat 
dehumanized in order to make the killing of fellow human beings possible 
without paralyzing inner compunction or guilt.  The goals of war are 
essentially: to kill, more people, faster, and more efficiently; to secure 
military victory; to prevail politically; to occupy territory; and to subjugate 
people.  IHL has been used to enable, in whole or in part, these and other 
political and military goals, but subject to certain limitations. IHL and 
IHRL have tried to limit the human harm and destruction, but progress has 
been slow and grudgingly advanced.  We continue to have multiple legal 
regimes, which overlap, which have gaps and ambiguities, and which create 
imbalance between combatants depending upon the legal characterization of 
the conflict.  It is unnecessary, unreasonable, and contrary to the 
humanitarian values admittedly pursued not to have complete uniformity in 
the protective legal scheme applicable to any violent processes, irrespective 
of the context’s legal characterization.  Protected persons and targets should 
be the same, and, for example, the prohibition of torture should not depend 
on how a conflict is defined.389  In a similar vein, combatant status should 
be extended to all contexts, including purely domestic conflicts, provided 
that non-state actors abide by the conditions required for them to qualify as 
legal combatants. 


Mutuality of interest and legitimacy should be enhanced through 
education at all levels to enhance compliance; and by the monitoring and 
reporting of violations by one or more independent bodies such as the 
ICRC; special unit(s) in the office of the United Nations High 
Commissioner for Human Rights; the European High Commission for 
Human Rights; and regional human rights bodies in the Americas and 
Africa.  The United Nations in particular should have a database of prior 
and ongoing conflicts, as well as investigative and other reports that 
 


388 Moreover, the costs of such prosecutions are so high that the international community 
has already signaled its intentions to avoid them.  The Security Council has decided that both 
the ICTY and ICTR should be closed by 2010.  By then, it is estimated that their costs will 
reach $2 billion. 


389 As is the case with the U.S. under the Bush Administration, see Bassiouni, supra note 
111.  
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establish a historic record, now shockingly absent.  International civil 
society should become more involved in the monitoring and reporting on a 
consistent basis what occurs in conflicts. 


More importantly, states must include in their domestic criminal 
legislation the crimes of genocide, crimes against humanity, war crimes, 
torture, slavery and slave-related practices (including trafficking and other 
forms of sexual abuse against women and children), prohibition of the use 
of child-soldiers and mercenaries.  Domestic jurisdictions must enforce 
these crimes after the end of conflicts, as if there is a realistic threat of 
prosecution and punishment, deterrence is enhanced, otherwise it fails.   


National civil society, and also international civil society, should be 
vigilant against the propagation of hate, and against acts of discrimination, 
both of which lead to dehumanization and to victimization. 


The asymmetry of forces between state and non-state actors is almost 
always going to lead to violations of IHL by the weakest protagonist.  
Political inducements may not be enough, nor likely to be feasible.  What is 
needed is to develop and put in place mechanisms of conflict resolutions 
and an effective system of action to prevent violence based on the 
developing concept of the “Responsibility to Protect.”390 
 Another important issue is the control by governments of the media, as 
well as access by the media to information about ongoing conflicts, results 
in a covering-up of government violations, and thus encourages violations 
by non-state actors.  This situation drives non-state actors to engage in 
particularly dramatic violations which the media cannot ignore in order to 
propagate their claims or assert their presence or effectiveness.  The use of 
terroristic violence and the symbiotic relation it creates with the media 
becomes an important, if not indispensable, strategy in the perception of 
non-state actors, thus leading to their non-compliance. 


The battle for the “hearts and minds” of the people in a society where 
conflict exists is a primary goal of both state and non-state actors.  Thus, the 
media’s role, public perceptions, and legitimacy are among the 
protagonists’ main strategic goals. 


Finally, the culture of observance of the law and adherence to the Rule 
of Law is all too frequently lacking in conflict situations.  This is evident 
even in societies which in non-conflict times observe the law and adhere to 
the Rule of Law.  The temptation of governments to set aside observance of 
the law and adherence to the Rule of Law in what they deem to be times of 
emergency is all too evident.  This undermines the legitimacy of 
governments and enhances the claims by non-state actors of their own 
 


390 For more details on the Responsibility to Protect (R2P), see Responsibility to Protect: 
Engaging Civil Society, http://www.responsibilitytoprotect.org/ (last visited Sept. 8, 2008). 
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legitimacy.  It also provides non-state actors with opportunities to 
rationalize their violations of IHL. 


Following are some conclusions and recommendations:   
• A Protocol to the Geneva Conventions should be added to eliminate the 


disparities in protections between all forms of conflicts, and to give 
combatants willing to abide by IHL the status of lawful combatant and 
that of POW.  This Protocol should address the peculiarities of the new 
wars and the rights and responsibilities of non-state actors.  In addition, 
the Protocol should address the questions raised in this article and which 
are reflected in the recommendations which follow.  More importantly, it 
should address issues of education and training for non-state actors. 


• Governments should drop their reluctance to recognize non-state actors 
engaged in conflicts of a non-international character by recognizing them 
as lawful combatants and granting them lawful combatant and POW 
status when they agree to comply with IHL. 


• The emergence of new categories of non-state actors who have a 
supporting role in conflicts of a non-international character is so far not 
specifically included in the normative scheme of IHL and is also not 
covered by the traditional norms of criminal law in many national legal 
systems should be included in a new Protocol to the Geneva Conventions. 


• The use of non-state actor surrogates by governments to engage in armed 
violence with de facto assurances of impunity should be included in the 
prohibition against mercenarism. 


• The elimination of double standards reflected in the practice of 
governments, who consider their violations as legitimate while 
characterizing the same kind of violations by non-state actors as 
illegitimate.391 


• IHL norms should be consistently enforced with impartiality against state 
and non-state actors.   


• Legitimacy of goals all too frequently becomes the rationale for resorting 
to unlawful means by both state and non-state actors.  This approach 
tends to escalate the interactive processes of violence.  More particularly, 
it is used to rationalize unlawful reprisals by both sides in conflict, thus 
escalating and feeding processes of violence. 


• Reinforcing domestic justice systems in their exercise of criminal 


 
391 The resort by governments to characterizing non-state actors’ actions as terrorist, even 


when they are within the permissible bounds of IHL, evidences a double standard that 
detracts from compliance by non-state actors and should be remedied by the adoption of a 
comprehensive convention on terrorism. INTERNATIONAL TERRORISM: A COMPILATION OF 
U.N. DOCUMENTS, supra note 339, at 263-304 (draft comprehensive Convention on the 
International Suppression of Terrorism). 
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jurisdiction over perpetrators of war crimes, crimes against humanity, and 
genocide.   


• Establishing within the United Nations and the ICRC of a permanent 
monitoring system to document the practices of state and non-state actors 
in conflicts of a non-international character.  Such monitoring bodies 
should be published and disseminated.   


• The United Nations should recognize the Responsibility to Protect.  This 
recognition supported by state action would be one of the measures to 
prevent certain conflicts.392   


• The new Protocol should emphasize the prohibition of reprisals under any 
name or form.393 


• Last but not least, ICL needs to be revisited with respect to the 
responsibility of non-state actors.  In particular, the Genocide 
Convention394 and the Convention Against Torture395 must be amended to 
specifically reflect their applicability to non-state actors whenever the 
latter have a structure which has some of the characteristics of the state 
and particularly when they control territory and exercise dominion and 
control over it and over individuals on it whether they be combatants or 
non-combatants.  Moreover, crimes against humanity require that they be 
embodied in a convention that would hopefully have the same widespread 
acceptance as the Genocide Convention.396  Such a convention should 
specifically allude to the responsibility of non-state actors. 


Large-scale IHL violations that reward the perpetrators with impunity 
violate the victims’ need for justice.397  The memory of such violations 
among victims is not erased simply because a peaceful settlement has been 
achieved by political leaders.  There is no such thing as a political erasure 
of the memory of such crimes.  At best, it remains in the limbo of a victim’s 
 


392 Experience indicates that international intervention, either military or diplomatic, 
does not take place before a conflict has reached a high level of violence.  Consequently, it 
encourages non-state actors to escalate violence, including IHL violations, which in turn 
brings about a general escalation of violence, including violations by state actors.  Thus, 
there is a premium on the escalation of violence which seems to necessarily include a high 
level of IHL violations. 


393 Governmental actions that constitute unlawful reprisals and which escalate violence, 
reduce legitimacy and enhance counter-claims of legitimacy, and provide a rationalization 
for committing similar in-kind violations by opponents, should be discouraged by means of 
the ICRC’s monitoring and reporting. 
 394 Genocide Convention, supra note 39; SCHABAS, GENOCIDE IN INTERNATIONAL LAW, 
supra note 5. 
 395 Convention Against Torture, supra note 5; Daniel H. Derby, The International 
Prohibition of Torture, in I INTERNATIONAL CRIMINAL LAW, supra note 61, ch. 5.3. 
396 See M. Cherif Bassiouni, Crimes Against Humanity: The Need for a Specialized 
Convention, 31 COLUM. J. TRANSNAT’L L. 457 (1994).  See also supra note 5. 


397 See DRUMBL, supra note 229. 
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psyche, occasionally presses itself to consciousness, and then, like the 
embers of a fire, may re-ignite and demand retribution.398  The absence of 
justice is not conducive to reconciliation, and without reconciliation, peace 
is only ephemeral.  Peace can hardly be expected to occur without justice, 
and justice cannot occur unless the truth is known to the satisfaction of the 
victims.  These self-evident truisms are reflected in the three Abrahamic 
faiths as follows: 


 


If you see a wrong [you should seek to] right it; 


With your hand if you can, otherwise 


With your words, otherwise 


With your heart, and that is the weakest of faith. 


—Prophet Mohamed, from a Hadith 


****** 
If you want peace, work for justice. 


—Pope Paul VI 


****** 
The world rests on three pillars: on truth, on justice, and on peace. 


—The Talmud 


The three are really one, if justice is realized, truth is vindicated and peace results. 


—A Talmudic commentary 


 


 
398 Chicago Principles on Post-Conflict Justice, supra note 349. 
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INTRODUCTION 
Laws and legal systems are to be distinguished from their justice 


values. They have existed in organized societies as far back as 
anthropological studies have been able to record, but their substantive 
justice meanings and contents have varied from society to society, as 
well as within each society over time. Justice meanings and contents are 
reflected in the laws and legal systems of the world over some five 
thousand years; however, legal systems often reflect pragmatic social 
control mechanisms exercised by rulers to further their own goals. 
Within different civilizations the convergence between laws and legal 
systems on the one hand, and moral and social justice values on the 
other, have depended on a variety of social, political, and economic 
factors, and on the interactions between these factors. 


The history of law reflects the occasional migration of legal concepts 
from one civilization to the other, as in the case of Roman law’s 
absorption of certain philosophical and legal concepts from ancient 
Greece.1 This was followed by the influence of Roman law on some 
Western European legal systems, such as the English Common Law 
after the Norman Conquest in 1066, which in turn had an impact on the 
legal systems of countries colonized by England. In addition, European 
colonialism saw the transfer of continental legal systems to Asian and 
African countries. As a result of this complex historical process, most of 
the world’s legal systems have belonged to a few major families of law, 
thus engendering some harmonization among them.2 


This historical process has in turn had an impact on international 
criminal justice (ICJ), which borrowed from the major families of law in 
order to form its substantive and procedural law. This is evident in the 
“general part” of criminal law as applied by international criminal 
tribunals, which relies on comparative law techniques to deduce 
principles and norms common to the major families.3 Similarly, the 
harmonization of criminal procedural laws in many contemporary legal 
systems reflects the impact of international human rights law.4 In turn, 
the procedural aspects of international criminal law (ICL) as applied by 
                                                           


1. See generally COLEMAN PHILLIPSON, 1 THE INTERNATIONAL LAW AND CUSTOM OF 
ANCIENT GREECE AND ROME (1911). 


2. See generally RENÉ DAVID, MAJOR LEGAL SYSTEMS IN THE WORLD TODAY (John E.C. 
Brierley trans., Stevens & Sons 3d ed. 1985) (1964). 


3. See M. CHERIF BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAW 259 
(2003). 


4. See Jean Pradel, Procédure pénale comparée dans les systèmes modernes: Rapports de 
synthèse des colloques de l’ISISC, 15 NOUVELLES ETUDES PENALES (1998). 
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international criminal tribunals reflect general principles of procedural 
law.5 A comparative analysis of national constitutions demonstrates not 
only a high level of harmonization among individual rights, but also a 
high level of harmonization between the constitutions and international 
instruments on the protection of human rights.6 Consequently, laws and 
legal systems in contemporary times manifest a higher level of 
congruence with moral and social values than at any other time in 
history. 


The contemporary quest for ICJ demonstrates a high level of demand 
by international civil society and by some governments. This is due to 
the convergence of shared moral and social values of constituencies 
supporting ICJ and intergovernmental agencies’ policies on maintaining 
international peace and security. However, while this demand for ICJ 
has increased in postmodern times, its supply is still low, 
notwithstanding the establishment of several ICJ institutions in the past 
fifteen years. 


ICJ processes have historically evidenced a tension between the 
interests of power and wealth represented by states and the commonly 
shared moral and social values of the international community.7 More 
often than not, considerations of states’ power and wealth interests clash 
with the moral and social values sought to be attained by ICJ.8 At times, 
however, these divergent values and interests also converge. Whenever 
such convergence occurs, it may be because the power and wealth 
interests of states temporarily give way to the imperatives of commonly 
shared moral and social values of the international community, or 
because these interests are deemed to be better served by states’ 
acceptance of the goals of ICJ. This uncertainty is reflected in the 
processes of ICJ. 


Just as laws and legal systems have developed through processes of 
accretion and borrowing from other societies’ experiences, so has ICJ. 


                                                           
5. See BASSIOUNI, supra note 3, at 583–84. 
6. For a list of constitutions that have been comparatively analyzed as such, see id. at 664–65. 
7. See M. Cherif Bassiouni, Combating Impunity for International Crimes, 71 U. COLO. L. 


REV. 409 (2000); M. Cherif Bassiouni, The Perennial Conflict Between International Criminal 
Justice and Realpolitik, 22 GA. ST. U. L. REV. 541 (2006). For more information on realpolitik 
and contemporary manifestations of imperialism, see generally CHALMERS JOHNSON, THE 
SORROWS OF EMPIRE: MILITARISM, SECRECY, AND THE END OF THE REPUBLIC (2004); PHILIPPE 
SANDS, LAWLESS WORLD: AMERICA AND THE MAKING AND BREAKING OF GLOBAL RULES 
FROM FDR’S ATLANTIC CHARTER TO GEORGE W. BUSH’S ILLEGAL WAR (2005). 


8. See M. Cherif Bassiouni, International Criminal Justice in Historical Perspective: The 
Tension Between States’ Interests and the Pursuit of International Justice, in THE OXFORD 
COMPANION TO INTERNATIONAL CRIMINAL JUSTICE 131 (Antonio Cassese ed., 2009). 
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ICJ, however, has also been shaped by political considerations, as is 
evidenced by the UN Security Council’s establishment of post-conflict 
justice mechanisms in the last fifteen years. Prior to 1992, the Council 
did not address post-conflict justice issues, deeming them to be beyond 
the scope of its mandate under Chapter VII of the UN Charter, namely, 
that which directly concerns peace and security as perceived by the 
Council and its five permanent members. Since 1992, however, the 
Security Council has established two ad hoc international criminal 
tribunals for the conflicts in the former Yugoslavia9 and Rwanda,10 and 
mixed model tribunals for Sierra Leone,11 Kosovo,12 Timor-Leste,13 
Cambodia,14 Bosnia and Herzegovina,15 and Lebanon.16 The Security 
Council did not act in pursuit of post-conflict justice between 1948 and 
1992 due to political considerations, and the fact that it has acted so 
selectively since 1992 is equally attributable to politics. The Security 
Council has acted with such inconsistency because of its failure to 
understand the mechanisms of post-conflict justice and its failure to 
develop consistent policies and practices. 


                                                           
9. Statute of the International Criminal Tribunal for the Former Yugoslavia, S.C. Res. 827, 


U.N. SCOR, 48th Sess., 3217th mtg., U.N. Doc. S/RES/827 (May 25, 1993) [hereinafter ICTY 
Statute]. 


10. Statute of the International Tribunal for Rwanda, S.C. Res. 955, U.N. SCOR, 49th Sess., 
3453d mtg., U.N. Doc. S/RES/955 (Nov. 8, 1994) [hereinafter ICTR Statute]. 


11. Agreement Between the United Nations and the Government of Sierra Leone on the 
Establishment of a Special Court for Sierra Leone, U.N.-Sierra Leone, Jan. 16, 2002, 2178 
U.N.T.S. 138. The Special Court was endorsed by the UN Security Council in S.C. Res. 1400, 
U.N. Doc. S/RES/1400 (Mar. 28, 2002). 


12. S.C. Res. 1244, U.N. Doc S/RES/1244 (June 10, 1999); see also U.N. Interim 
Administration Mission in Kosovo, On the Authority of the Interim Administration in Kosovo, 
U.N. Doc. UNMIK/REG/1999/1 (July 25, 1999). 


13. S.C. Res. 1272, U.N. Doc. S/RES/1272 (Oct. 25, 1999); see also U.N. Transitional 
Administration in East Timor, On the Organization of Courts in East Timor, U.N. Doc. 
UNTAET/REG/2000/11 (Mar. 6, 2000). 


14. Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for 
the Prosecution of Crimes Committed During the Period of Democratic Kampuchea, Royal 
Decree No. NS/RKM/1004/006 (2004) (Cambodia), available at http://www.eccc.gov.kh/english/ 
cabinet/law/4/KR_Law_as_amended_27_Oct_2004_Eng.pdf. 


15. The War Crimes Chambers was created in 2003 at the Peace Implementation Council 
Steering Board Meeting and underwent extensive negotiations until its adoption on January 6, 
2005. The Court is subject to the 1977 Criminal Code of the Socialist Federal Republic of 
Yugoslavia rather than the new criminal and procedural codes of Bosnia and Herzegovina. The 
Court also applies the European Charter on Human Rights, ratified by Bosnia and Herzegovina in 
2002. See PARAM-PREET SINGH, HUMAN RIGHTS WATCH, NARROWING THE IMPUNITY GAP: 
TRIALS BEFORE BOSNIA’S WAR CRIMES CHAMBER (2007). 


16. S.C. Res. 1757, U.N. Doc. S/RES/1757 (May 30, 2007); see also The Secretary-General, 
Report of the Secretary-General on the Establishment of a Special Tribunal for Lebanon, 
delivered to the Security Council, U.N. Doc. S/2006/893 (Nov. 15, 2006). 
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Throughout history ICJ has progressed both as a result of unforeseen 


circumstances and because individuals—whether rulers, reformist 
intellectuals, or activists—were able to bring about progressive 
developments. There have also been historical periods when rulers have 
caused the regression of ICJ. Thus, ICJ has ebbed and flowed with the 
currents of history, and contemporary gains in ICJ must not be taken for 
granted. 


The history of humankind is made of different strands; some are 
intertwined and even merge with one another, others remain separate 
and distinguishable threads. The difference between the moral qualities 
within these strands is not always easily identifiable. To distinguish 
between what is right from what is wrong, or what is good from what is 
evil, purely on the basis of what history in its various aspects and 
periods appears to be, is a judgmental undertaking. Considering the 
diversity of values that exists in human societies, it is inevitable that 
what is considered good or evil by the international community is 
neither uniformly agreed upon, nor predictably or consistently acted 
upon. This is evident in the historic pursuit of identifying commonly 
shared values that can be uniformly applied to all states and to all 
peoples. It is also evident in states’ decisions on ICJ questions, which 
more often than not reflect concerns for power and wealth rather than 
concerns for the common good of the international community. State 
policies and practices are, however, made by leaders and not by abstract 
entities. Thus, it is a human factor that most determines the course of 
history, even though events uncontrolled by individuals sometimes 
overtake human agency. 


The cumulative record of history is an indispensable guide to the 
future, but as time progresses, generational gaps expand and what 
remains in the collective consciousness of succeeding generations is 
little more than sound bites. These are unlikely to instruct us very much 
about the lessons of the past, leading the philosopher George Santayana 
to observe that “those who cannot remember the past are condemned to 
repeat it.”17 And so it is for that reason so many of the human tragedies 
and injustices of the past continue to recur. 


Some lessons have been learned in the pursuit of ICJ, but, as the 
popular saying goes, the wheel has to be periodically reinvented as if it 
had never before existed. As Niccolò Machiavelli observed in his 


                                                           
17. GEORGE SANTAYANA, 1 THE LIFE OF REASON: REASON OF COMMON SENSE 284 (1905). 
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sixteenth-century seminal work, The Prince, the most difficult thing to 
change is change itself.18 


I. LAW AND LEGAL SYSTEMS IN HISTORICAL PERSPECTIVE 
Legal systems have existed interruptedly throughout the past five 


thousand years, as evidenced by their presence in the world’s forty 
major civilizations.19 These early codes and legal systems include those 
of the Egyptian Civilization, as early as 3100 BCE with Pharaoh Menes’ 
law on the unification of Upper and Lower Egypt; the Mesopotamian 
law of Urukagina around 2380 BCE, which focused on banning 
corruption, and the 1790 BCE Code of Hammurabi, which covered a 
variety of topics; the Assura Code of the Assyrians promulgated in 1075 
BCE, which—like their Mesopotamian neighbors’ Code of 
Hammurabi—covered criminal, civil, and commercial matters; the first 
written Chinese law code, the Kang Gao, promulgated by King Wu 
Zhou in the eleventh century BCE; the Greek legal systems that evolved 
between the fifth and first centuries BCE, and their influence on the 
Roman law system, whose own evolution led to the Justinian Code of 
529 CE; and the Indian Laws of Manu created between 200 BCE and 
200 CE. These are only some examples of laws and legal institutions 
that appeared early on in the history of law. 


The fact that laws and legal systems have existed for so long does not 
presuppose that they necessarily reflect certain values embodied in the 
meaning of justice as it is perceived in the moral and social values of 
different civilizations. On the contrary, for most of this five-thousand-
year history, laws and legal systems have mostly been tools of social 
control used by those in power to dominate their opponents. Whatever 
margin of real justice existed in these systems was applied to 
interpersonal relations, to give the ruled masses a modicum of justice 
among themselves. The interests of the power structure and the 
privileges of the ruling elite were otherwise always safeguarded. 
                                                           


18. NICCOLÒ MACHIAVELLI, THE PRINCE (Luigi Ricci trans., Oxford Univ. Press 1935) 
(1532). 


19. See generally ANDRÉ AYMARD & JEANNINE AUBOYER, L’ORIENT ET LA GRÈCE 
ANTIQUE (1953); CHARLES FREEMAN, EGYPT, GREECE, AND ROME: CIVILIZATIONS OF THE 
ANCIENT MEDITERRANEAN (1996); H. PATRICK GLENN, LEGAL TRADITIONS OF THE WORLD (2d 
ed. 2004); MICHAEL GRANT, THE ANCIENT MEDITERRANEAN (1969); JEAN IMBERT ET AL., 
HISTOIRES DES INSTITUTIONS ET DES FAITS SOCIAUX (1956); JACQUES-HENRI PIRENNE, 
PANORAMA DE L’HISTOIRE UNIVERSELLE (1963); ARNOLD TOYNBEE, A STUDY OF HISTORY 
(1961); H.G. WELLS, THE OUTLINE OF HISTORY (3d ed. 1921); JOHN HENRY WIGMORE, A 
PANORAMA OF THE WORLD’S LEGAL SYSTEMS (Library ed. 1936) (1928). 
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Ancient Greece, particularly the city-state of Athens, practiced 


democracy during the fifth to the first centuries BCE, with some 
exceptions.20 Then, as now, it was axiomatic that democracy needed a 
system based on the rule of law to achieve its goals. The Romans, who 
borrowed certain values and concepts from Greece, developed in their 
own right an extraordinary legal system based on positive law.21 
Specific laws were distinguished by subject-matter categories, and had 
to be coherent with applicable doctrinal or dogmatic constructs and 
interpreted in accordance with certain legal methods in order to enhance 
the certainty of the law and the consistency of its application. Roman 
law is the historic foundation of more than half the world’s 
contemporary legal systems, and thus has had a profound impact on 
ICL. Most contemporary criminal law systems and ICL follow the 
Roman law principles of legality: nullum crimen sine lege, nulla poena 
sine lege.22 


The linkage between democracy and the rule of law developed by 
ancient Greece is one of the pillars of contemporary ICJ, particularly in 
the topic of post-conflict justice. Providing for post-conflict justice, 
including prosecution for international crimes, is a necessary step in the 
rehabilitation of failed states and the reconstruction of states devastated 
by conflict. It is the first stage toward rebuilding sustainable justice 
systems capable of delivering justice services to society and ensuring 
that the rule of law controls governance issues. The quest for democracy 
can only be achieved through an effective rule-of-law system of 
government, and when that is attained, conflicts are lessened and their 
harmful consequences are reduced.23 


II. THE ORIGINS OF JUSTICE VALUES 
The three Abrahamic faiths of Judaism, Christianity, and Islam have 


all posited justice as a divine characteristic and a human aspiration. 


                                                           
20. See generally RAPHAEL SEALEY, A HISTORY OF THE GREEK CITY STATES CA. 700–338 


B.C. (1976). 
21. See PHILLIPSON, supra note 1; see also CICERO, DE OFFICIIS, (G.P. Goold ed., Walter 


Miller trans., Harvard Univ. Press 1975). 
22. This translates as “no crime without law, no punishment without law.” JEFFREY L. 


DUNOFF ET AL., INTERNATIONAL LAW: NORMS, ACTORS, PROCESS (2d ed. 2006). For a 
discussion of legal philosophy and the principles of legality, see M. CHERIF BASSIOUNI, CRIMES 
AGAINST HUMANITY IN INTERNATIONAL CRIMINAL LAW 89, 123 (2d rev. ed. 1999). 


23. See DEMOCRACY: ITS PRINCIPLES AND ACHIEVEMENT (Inter-Parliamentary Union ed., 
1998). 
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Other faith-belief systems, such as Greek and Roman mythology, have 
also posited justice as one of their highest values. 


In the holy scriptures of Abrahamic faiths, the divine is described as a 
God of Justice because justice is the basis on which God judges people 
for their deeds and intentions, and rewards and punishes people both on 
this Earth and in the hereafter. Even though the divine is characterized 
by compassion and mercy, as well as love, justice seems primary, if for 
no other reason than the realization that compassion and mercy follow a 
justice determination of some sort. The divine prescriptions on justice 
reveal a higher and deeper meaning of justice than what a literal reading 
of the Torah, Old Testament, or Qur’an would reveal. This meaning is 
reflected in the pursuit of certain ultimate values. 


Theological, philosophical, and juridical interpretations of these holy 
scriptures reveal over a period of some 3,200 years, starting with the 
exodus of the Jews from Egypt under Moses’ leadership, a consistent 
search for the values, meanings, and contents of justice. What these 
writings also reveal, however, is ambivalence toward the unqualified 
universal application of these values, meanings, and contents to all, 
including those who are not of the same faith. The extension of justice 
values to a universal or cosmopolitan society is a product of the 
eighteenth-century Age of Enlightenment and sees its confirmation in 
the contemporary era of globalization and the subsequent aspiration for 
human rights.24 Nevertheless, seldom have legal systems in the past five 
thousand years evidenced the supremacy of the rule of law in 
governance and the prevalence of justice and fairness for all in their 
respective societies. More significantly, legal systems have not reflected 
the acceptance of a universal concept of justice and fairness applicable 
to all members of the human race. 


Though national and international justice goals have been pursued by 
many constituencies in the last two centuries, they have not yet been 
attained in most contemporary societies. Despite an evolution over some 
five thousand years, national justice systems remain a work in progress. 
Thus, it can hardly be expected that ICJ, which was put into practice 
less than one hundred years ago, could be anything more than a work in 
progress itself. Furthermore, if history is instructive, ICJ’s future course 
may not necessarily be linear, and its growth is likely to be anything but 


                                                           
24. See THE AGE OF ENLIGHTENMENT: THE EIGHTEENTH CENTURY PHILOSOPHERS 27–29 


(Isaiah Berlin ed., 1956); WILL DURANT & ARIEL DURANT, THE AGE OF REASON BEGINS 646–
47 (1961). 
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consistent. It is of little wonder that ICJ, as described below, is 
progressing slowly, unevenly, and in a disorderly way. 


As with all ideals embodied in norms and enforced through 
institutions, the currents of history at certain times and places run deep 
and strong, while at other times and places they are shallow and 
stagnant. In the fifth century BCE, ancient Greece heralded the values 
of justice that were later reflected in Roman law and, in turn, in Western 
legal systems. In time, these values have become universally 
recognized, albeit not universally applied. They are reflected in such 
precepts as: equality of the law for all and equality of all before the law; 
the individualization of criminal responsibility; rejection of revenge-
taking; the imperative of a fair trial before an impartial judicial body; 
and penalties that befit the crime. 


These justice values were first reflected in Greek mythology. Themis 
was an oracle at Delphi who became known as the “goddess of divine 
justice.” The name “Themis” meant that the goddess derived her good 
counsel from the law of nature rather than from human ordinance, thus 
acknowledging the existence of a higher and better law than that posited 
by humans. In 458 BCE, Aeschylus brought out the precept of 
individual justice in his Oresteia trilogy, where the goddess of justice 
stands up against the historic custom of collective vengeance, and 
replaces it with individual accountability.25 This transformative concept 
of justice was designed to prevent never-ending revenge-taking and 
continued violence that only resulted in more human suffering. 
Individual responsibility replaced collective responsibility, the former to 
be established by an impartial judge on the basis of fair and open 
proceedings with popular participation. 


The Romans modeled their goddess of justice after the Greeks and 
referred to her as Iustitia. Her depiction, similar to that of the Greeks, is 
of a blindfolded woman carrying the scales of justice in one hand and a 
sword in the other. The blindfold symbolizes the closing of the eyes to 
favoritism, bias and prejudice, thereby achieving impartiality, equality, 
and fairness. The sword symbolizes the enforcement of justice’s 
outcomes. 


Themis had two daughters, Dika and Astraea, who were also known 
as goddesses of justice; unlike their mother, however, they were not of 
divine justice. Astraea was a daughter of Zeus and was deemed to be the 
last of the immortals living with humans during the Iron Age, which 
                                                           


25. See W.B. Stanford, Introduction to AESCHYLUS, THE ORESTEIA 21–23 (Robert Fagles 
trans., Penguin Books 1977). 
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was believed to be the world’s final stage before it entered the utopian 
Golden Age. This did not occur, however, because the world 
succumbed to the wickedness of humans. At that point, Astraea 
ascended to heaven and became the constellation Virgo. The scales of 
justice, which she carried as her mother’s heir, became the Virgo’s sign. 
Justice went to the skies because it could not stay on earth, as evil had 
prevailed over good, which made justice on earth impossible. Yet in the 
constellation of stars, Virgo with its scales of justice was to remain 
visible to humans as inspiration. Perhaps when good triumphs over evil, 
Astraea will leave the skies and return to earth, and justice will be 
established for all and enforced against all. In the meantime, justice 
remains a visible and hopeful symbol just outside human reach. 


III. OF WAR AND PEACE, AND OF INTERESTS AND VALUES 
Historically, wars, and in particular total wars, have brought about 


enormous human devastation and have almost never been followed by 
any form of post-conflict justice. Recently, we have found ourselves in 
a new generation of warfare,26 which has also brought an enormous 
amount of human suffering with very little post-conflict justice, except 
in the last fifteen years, as described below.27 


Humankind, since the Biblical account of Cain’s murder of his 
brother Abel, has found itself engulfed in violence.28 What started with 
brother against brother turned to family against family, tribe against 


                                                           
26. For the history of warfare, see generally GEOFFREY BEST, HUMANITY IN WARFARE 
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or as purely internal conflicts, the participation of non-state actors seems correlated to the 
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humanitarian law to induce compliance and deter violations of its norms in conflicts involving 
non-state actors. See M. Cherif Bassiouni, The New Wars and the Crisis of Compliance with the 
Law of Armed Conflict by Non-State Actors, 98 J. CRIM. L. & CRIMINOLOGY 711, 727–34 (2008). 
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actors, or that state actors as opponents cause less victimization of noncombatants and civilian 
populations. See, e.g., U.N. Human Rights Council, Fact-Finding Mission on the Gaza Conflict, 
Human Rights in Palestine and Other Occupied Arab Territories, ¶¶ 62, 328–64, 1192–98, U.N. 
Doc. A/HRC/12/48 (Sept. 15, 2009) (detailing the incursions of Israel into Lebanon and Gaza in 
2006 and 2009, respectively). 


27. See infra Part VIII.B. 
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tribe, and nation against nation. As the number of those engaged in 
violence has increased, so have the harmful consequences. Limited war 
gave way to total war. The term “total war” means war that does not 
distinguish between combatants and noncombatants, or between civilian 
property and military targets. Scorched-earth warfare and indiscriminate 
killing and destruction of all that is perceived as enemy, irrespective of 
humanitarian considerations, developed almost in tandem with more 
destructive weaponry, from the cannon to the atomic bomb. But total 
war originated long before artillery was so devastatingly used during the 
French Revolution and Napoleonic Wars between 1792 and 1815.29 
Alexander (356–323 BCE), Julius Caesar (100–44 BCE), and Hannibal 
(248–182 BCE), all practiced total war long before Napoleon.30 Rome 
also practiced total war during its Punic Wars with Carthage (264–241 
BCE, 218–201 BCE, 149–146 BCE), which led to Carthage’s total 
destruction, as the Roman Senator Cato the Elder urged in his oft-
repeated statement to the Roman Senate: Carthago delenda est 
(Carthage must be destroyed). And so it was. 


Between around 2000 BCE and the fourteenth century CE, total war 
was sporadically practiced by Persians, Spartans, Romans, Vandals, 
Goths, Mongols, and Crusaders. During the Middle Ages, spanning the 
fourteenth to seventeenth centuries, wars were far less devastating in 
terms of their consequences.31 The French Revolution and Napoleonic 
Wars brought total war to new heights in terms of casualties, both 
military and civilian, and the destruction of civilian property. A brief 
lull followed from 1815 to 1914, until World War I resulted in an 
estimated twenty million military casualties. It caused such revulsion in 
Europe that it was dubbed “the war to end all wars.” No sooner had 
World War I ended in 1919, though, than the winds of war started 
blowing again, and World War II began in 1939 and ultimately resulted 
in an estimated forty million casualties and the wholesale destruction of 
cities, including the Japanese cities of Hiroshima and Nagasaki, where 
the two atomic bombs killed 200,000 civilians.32 Beyond the scope of 
                                                           


29. See DAVID A. BELL, THE FIRST TOTAL WAR: NAPOLEON’S EUROPE AND THE BIRTH OF 
WARFARE AS WE KNOW IT 7–9, 18 (2007); DAVID G. CHANDLER, THE CAMPAIGNS OF 
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Books 2002) (1963). See generally THOMAS CARLYLE, THE FRENCH REVOLUTION (Random 
House 1989) (1837); FRANK MCLYNN, NAPOLEON (1997). 


30. See JOHN A. LYNN, BATTLE: A HISTORY OF COMBAT AND CULTURE 1–27 (2003). 
31. See PEACE AND WAR IN ANTIQUITY (Alexander Souter ed., Augustine FitzGerald trans., 


1931) (describing the number of combatants and limited duration of wars during the Middle 
Ages). 
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anything in history, this was truly total war. The world reacted with 
shock to the Nazi atrocities and, in particular, to the Jewish Holocaust, 
which saw the extermination of some six million Jews in the most 
inhumane ways known to history.33 The world community vowed 
“never again,” but alas the promise was never fulfilled.34 


In a soon-to-be-published worldwide study directed by this author, it 
has been ascertained that between 1945 and 2008 there were an 
estimated 313 conflicts, which collectively resulted in the killing of an 
estimated one hundred million persons, excluding other human and 
material harm.35 This is five times the number of casualties resulting 
from “the war to end all wars,” and more than twice the casualties of the 
war that was to be “never again.” Only in very few cases has the 
Security Council acted to prevent these conflicts, limit their progress, or 
bring them to a halt. The post-conflict justice outcomes of these 
conflicts have also been selective, and few and far between. The number 
of amnesty laws issued by states after a given conflict far exceeds the 
number of prosecutions.36 These de jure or de facto amnesties have 
covered, in whole or in part, almost all of these conflicts. International 
and national prosecutions have been selective and limited in both 
number and duration. The symbolic number of those who were 
prosecuted represent less than one percent of the pool of those who 
could have been prosecuted for core international crimes.37 The study 
also shows that less than one percent of the victims of these crimes have 
received any form of redress or compensation.38 Truth commissions 
have been established in less than ten percent of these conflicts, and 
they have operated for short periods of time with limited resources and 
limited impact. Education, recordation, and memorialization programs 
have been so few that it is impossible to assess them, let alone measure 
their importance.39 The conclusion is that the international community 
                                                                                                                                      
USE THE BOMB AGAINST JAPAN 138–42 (2008). 
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35. See THE PURSUIT OF INTERNATIONAL CRIMINAL JUSTICE: A WORLD STUDY ON 
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and national legal systems have hardly addressed the requirements of 
post-conflict justice. Consequently, whatever the deterring and 
preventive effects of post-conflict justice mechanisms may be, they 
have largely been lost. This may well have contributed to the high levels 
of human and material harm arising out of the various forms of conflicts 
identified in the study.40 


War is a dominant feature in the history of humankind, and there 
have always been those who have advocated war and those who have 
opposed it. Theologians and philosophers have sought support for their 
positions in religious beliefs or understandings of the Law of Nature and 
the Nature of Man. There were those, like Thomas Hobbes, who 
believed that it is in the nature of things for war to be a perpetual feature 
in the affairs of man,41 and those, like Immanuel Kant, who believed 
that man’s challenge is to reach perpetual peace.42 Between those who 
believe that war is a permanent feature of international relations 
interrupted by periods of peace, and those who believe that peace is the 
permanent feature of humankind interrupted by war, there has been a 
wide range of views. To resolve the differences between these visions 
and perceptions of war and peace is impossible. Adding to the difficulty 
is the intransigence of nations and groups that perceive their beliefs and 
claims to be exclusive, righteous, and superior to those of others. The 
debate over the legitimacy of the resort to armed force is intractable. 
From the Middle Ages to the present, that legitimacy debate has 
underscored the excesses of unilateralism and the prevalence of 
exceptionalism.43 The mighty have seldom been persuaded to give up 
                                                           


40. It is noteworthy that neither the United Nations nor any other international governmental 
organization has kept a database on world conflicts and their impacts. Moreover, only a few 
studies by social and behavioral scientists exist on the causes of conflicts and the means to both 
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were, governments would be pressured to act to prevent them. Without such public knowledge, 
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should behave in situations that disrupt peace and cause human harm. 
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(1651). 


42. See IMMANUEL KANT, TOWARD PERPETUAL PEACE AND OTHER WRITINGS ON POLITICS, 
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their power only because virtue requires it. The only alternative left, 
both then and now, has been to try limiting the harm resulting from war. 
Thus the concept of humanism in the conduct of war emerged and, in 
time, it was rephrased as humanitarianism in order to lessen the moral 
overtones of the former nomenclature. This development, with earlier 
roots, is largely the product of the Age of Enlightenment, which brought 
about a new and higher level of concern for humanism; however, the 
dilemma of war and peace persisted. How to address it, and also how to 
minimize human harm, made the jus ad bellum and the jus in bello a 
functional tandem. How to open up a legal space for these two concepts 
in the thick of the supremacy of states’ unilateral political decision-
making was, and continues to be, a difficult challenge. 


In international relations, there are no enduring values as in the case 
of interpersonal relations. For states, there are mostly shifting interests 
of a passing nature. The states’ goals of power and wealth are in 
frequent contrast with the human goals of justice and peace aspirations. 
The protagonists of state interests all too often prevail over those 
advocating justice and peace. 


Political realism, however, is not necessarily in contrast with the 
human goals of justice and peace aspirations. There are situations in 
which they coincide, although these are rare and far between. Political 
realists do not seek peace and justice for their inherent moral and human 
values, but for what political, social, or economic goals they can 
enhance. Thus, what distinguishes political realism from other 
philosophies and approaches to international relations is its purpose. 
This type of realism reflects a Hobbesian model of international 
relations as opposed to a Kantian one, although both aspired to higher 
values. Hobbes profoundly stated, first in De Cive and later in 
Leviathan, that the state of nature a war of all against all.44 This 
cosmopolitan observation, which reflected the state of total war that has 
periodically marred the landscape of humankind, is still relevant to 
contemporary times. Similarly, when Kant in 1795 argued in Perpetual 
Peace that commerce was the antidote to war, he was setting the stage 
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for our era of globalization. In that work, he stated: “it is the spirit of 
trade, which cannot coexist with war.”45 


The perennial tug-of-war between realpolitik, which serves states’ 
interests, and the human values of justice and peace, which serve 
individuals, has, with few exceptions in history, favored the former over 
the latter. In the last two decades, this trend has shifted in the direction 
of emphasizing justice and peace goals for the international community. 
This shift reveals a commonality between states’ interests and 
commonly shared human values. The era of globalization and human 
rights protections has brought these otherwise conflicting interests and 
values closer together. Whether for moral or economic reasons, peace is 
preferable over war, and justice is a better way of governing the affairs 
of human societies than force.46 


Realpolitik, however, has not given up on controlling the processes of 
peace and justice. This is accomplished in contemporary times by 
indirect methods such as controlling the images and perceptions which 
have an impact upon public opinion. More importantly, realpolitik is 
accomplished by politically manipulating the bureaucracies and 
financial resources of international institutions. Such political 
manipulations can make it difficult for ICJ institutions to function fairly 
and effectively, thus achieving realpolitik goals even when the 
appearance of ICJ is projected as being a functioning reality. 


In human affairs, there is no such thing as uncompromising peace or 
absolute justice. Experience indicates that everything is relative and 
subject to the balancing of competing values and interests. With respect 
to ICJ, the complex question is whether common grounds can be found 
and a bottom line drawn. This is necessary in order to have some 
objective parameters likely to enhance fairness, predictability, and 
consistency of outcomes. Presumably, the contents of the 1948 
Universal Declaration of Human Rights,47 which reflect human values, 
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articulate the international community’s commonly shared values. As to 
the bottom line that the international community has also presumably 
drawn, it is reflected in the criminalization of genocide, crimes against 
humanity, war crimes, torture, slavery and slave-related practices, and 
terrorism. Nevertheless, the schism remains wide between these values 
and the norms that embody them, and their effective enforcement. This 
is evident in the occasional historic manifestations of ICJ enforcement, 
which reflect selective enforcement, double standards, and 
exceptionalism for the benefit of the powerful and wealthy states, as 
well as their nationals. It is also reflected in the Security Council’s 
practices concerning matters of peace and security and ICJ. 


The progress made by ICJ as described below cannot, however, be 
underestimated. What was so evident during Robespierre’s Reign of 
Terror in the French Revolution was echoed in the early 1940s by 
China’s Mao Zedong: “[t]ruth comes out of the barrel of a gun.”48 In 
contrast, since 1945, some heads of state and other senior government 
officials who carried out such policies found themselves in front of 
international criminal tribunals; some were executed and others 
imprisoned.49 The rule of might is gradually losing ground to the rule of 
law, and accountability is gaining over impunity. 


What has changed over time is not that peace and justice goals 
predicated on their intrinsic moral values have triumphed over states’ 
interests, but rather that realpolitik has adapted itself to these goals 
because of its ability to co-opt institutions of peace and justice 
whenever necessary to serve its purposes. A cynical French expression 
refers to this as plus ça change, plus c’est la même chose (the more it 
changes, the more it is the same thing). An ever more cynical Italian 
description appears in Giuseppe Tomasi di Lampedusa’s Il Gattopardo, 
whose character Tancredi states, “[i]f we want things to stay as they are, 
things will have to change.”50 Consequently, change in international 
affairs is sometimes ushered in to keep things unchanged. 


IV. THE ORIGINS OF INTERNATIONAL CRIMINAL LAW 
It is generally understood that the first internationally recognized 


crimes were piracy in the seventeenth century, and slavery in the 
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nineteenth century. But constraints on the means and methods of 
warfare have been the subject of attention by scholars and experts since 
the fifth century BCE.51 Between 1815 and 2008, 267 international 
conventions applicable to twenty-eight categories of international 
crimes have been adopted.52 


In historical terms, what we now call “war crimes” have preceded all 
other international crimes. Whether inspired by religious values, codes 
of chivalry as first developed in the Hindu Laws of Manu of the second 
century BCE53 and later in the Christian European states of the Middle 
Ages,54 or whether reflected in pragmatism as reflected in Sun Tzu’s 
The Art of War in the sixth century BCE,55 constraints on the conduct of 
warfare developed in tandem with constraints on the resort to war. 
Necessarily, the exigencies of enforcement arose. Those who violated 
these norms had to be punished if these norms were to have any 
meaning. This was the beginning of ICJ, the objective of which is 
prevention through deterrence. 


The formula of “crimes against the Laws of God and Man” was first 
developed by theologians and jurists between the twelfth and fourteenth 
centuries based on a diverse historical background. It originated in 
natural law with St. Thomas Aquinas, a Frenchman, whose inspiration 
was St. Augustine of Hipo, a Tunisian. Both Augustine and Aquinas 
were particularly inspired by Aristotle, a Greek, and his studies 
regarding what constitutes a just war, as well as his studies exploring 
ethics. Aquinas’ natural law doctrine as applied to the jus in bello and 
jus ad bellum were expounded upon between the fourteenth and 
eighteenth centuries by jurists like Gentili, da Legnano, Baldus, Ayala, 
Grotius, de Victoria, Pufendorf, and de Vattel, mostly based on the 
Christian states’ experiences during the three Crusades (1095–1192) and 
other warring experiences between and among these states.56 The Third 
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Crusade (1187–1192) in particular, had an indelible effect on the 
European Christian Naturalists, because Salah el-Din el-Ayoubi forced 
the surrender of the Crusaders besieged in Jerusalem, and gave them all 
safe-conduct. In 1187, the defeated Crusaders were permitted to leave 
unscathed from Jerusalem with whatever belongings they could carry, 
including their weapons. 


This was quite a contrast to what the Crusaders did to the Jews and 
Muslims in the Holy Land when the Crusaders came to occupy it.57 On 
more than one occasion, the Crusaders massacred entire communities 
and pillaged or burned their property. The Christian rulers at the time 
considered protection under the “laws of God and Man” applicable only 
to their own people. Thus, when the Muslims extended their laws of 
God to others, it was a breakthrough. Earlier in 634 CE, Abu Bakr, the 
first Caliph to succeed Prophet Muhammad, gave instructions to the 
troops fighting the Roman Byzantine Empire in what is now Syria and 
Lebanon.58 In this historically unprecedented set of instructions, he 
admonished the soldiers to spare enemy noncombatants, particularly the 
aged, women and children, and the combatants’ wounded and sick. He 
instructed his troops to respect Christian and Jewish places of worship, 
and prohibited the destruction of fruit-bearing trees and crops. The 
Muslim laws and practices were subsequently embodied in the writing 
of al-Shaybani, called the Siyar, which was published in the fourteenth 
century.59 Some of the writings of the Christian naturalists mentioned 
above explicitly or implicitly referred to these practices. From then until 
now, the struggle continues for the universality of international 
humanitarian law and international human rights law, as well as for their 
enforcement through ICJ. Many of these norms have become 
universally accepted, although not universally respected and enforced. 
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International criminal law, which has developed so rapidly in the last 


century, has come to encompass crimes that have an essentially 
transnational character.60 These crimes do not affect international peace 
and security and are not of a nature that shocks the conscience of 
humankind as do genocide and crimes against humanity. They include 
drug trafficking, cybercrime, and organized crime, to mention only a 
few. States enforce these crimes through their domestic criminal justice 
systems and through the international duty to prosecute or extradite and 
to provide interstate mutual cooperation in the investigation and 
prosecution of these crimes. In other words, this international 
enforcement requires the “indirect enforcement” system, in contrast to 
the “direct enforcement” system, which pertains to certain international 
crimes such as genocide, crimes against humanity, and war crimes. The 
latter are enforced through international tribunals, in addition to national 
systems. ICJ’s contemporary meaning essentially addresses these 
international crimes. 


The combination of national and international prosecutors for what 
has come to be called “core international crimes”—namely, genocide, 
crimes against humanity, and war crimes—is referred to in the statute of 
the International Criminal Court (ICC) as “complementarity.”61 The 
ICC complements national criminal justice systems whenever a given 
system is “unwilling or unable” to carry out its enforcement 
obligations.62 But if these assumptions do not materialize—then what? 
States may not fulfill their international obligations to prosecute, 
extradite to other states willing to prosecute, or simply may not 
cooperate with the ICC. Moreover, the ICC may turn out to be unable to 
address the increased demands placed upon it by unfolding events. Will 
that be the decline of ICJ or maybe even the end of the ICJ that we have 
come to know so far? Will something new emerge that reflects new 
realities in a global society? 


V. FROM TRIBALISM TO SUPRA-NATIONALISM 
Six million years ago, when Homo sapiens tribes came to Europe 


from Africa and encountered their European Neanderthal counterparts, 
                                                           


60. See BASSIOUNI, supra note 3, at 227–31. 
61. Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90. For a 


comparison between the ICC and national justice systems, see id. arts. 1, 17. See also M. CHERIF 
BASSIOUNI, 1 THE LEGISLATIVE HISTORY OF THE INTERNATIONAL CRIMINAL COURT: 
INTRODUCTION, ANALYSIS, AND INTEGRATED TEXT 128–31 (2005). 


62. Rome Statute, supra note 61, art. 17. 
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they began the journey toward contemporary globalization. As the 
journey progressed, tribes became nations, some nations became 
empires, and all had their rise and fall, or their transformation. War, 
commerce, and other interests brought nations and peoples together. In 
time, peoples and nations became more interdependent, and this 
interdependence, in turn, has brought about the need for an expanded 
role of ICL and ICJ in world affairs. Different concepts emerged in 
different civilizations to reflect this need. From the ancient Greeks’ 
vision of the world constituting a single community (albeit only for 
those who shared their same values of civilization) to the cosmopolitan 
vision of the Age of Enlightenment,63 followed by an international 
vision after the Treaty of Westphalia in 1648,64 (which with some 
exceptions prevails to date), we have reached the era of globalization 
and supra-nationalism. As this historical process developed, it was 
inevitable that ICL norms would be followed by enforcement modalities 
that relied on national criminal justice systems, an international 
mechanism, and, whenever needed, international investigatory, 
prosecutorial, and adjudicating institutions. 


In the first century BCE, Cicero posited in De Republica the notion 
that “[t]here is in fact a true law—namely, right reason—which is in 
accordance with nature, applies to all men, and is unchangeable and 
eternal. . . . It will not lay down one rule at Rome and another at 
Athens.”65 This notion reflected the natural law conception of the Greek 
stoics who envisioned the world as a single community. Later, the 
Romans recognized the existence of a civitas maxima, namely, a higher 
body politic for which they developed the jus cogens, the law binding 
upon all. Neither one of these conceptions, however, was intended to 
apply to the human race as a whole. Their universal application 
encompassed only Romans and those others that Rome recognized as 
deserving of inclusion. This selective application was also part of the 
Greek approach. The universal application of Aristotelian natural law 
was applied to those who shared the values of the Greek civilization. 


                                                           
63. See generally THE AGE OF ENLIGHTENMENT, supra note 24; DURANT & DURANT, supra 


note 24. 
64. See generally BEYOND WESTPHALIA?: STATE SOVEREIGNTY AND INTERNATIONAL 


INTERVENTION (Gene M. Lyons & Michael Mastanduno eds., 1995); DEREK CROXTON & 
ANUSCHKA TISCHER, THE PEACE OF WESTPHALIA: A HISTORICAL DICTIONARY (2002); 
WILLIAM P. GUTHRIE, THE LATER THIRTY YEARS WAR: FROM THE BATTLE OF WITTSTOCK TO 
THE TREATY OF WESTPHALIA (2003). 


65. MARCUS TULLIUS CICERO, ON THE COMMONWEALTH 215–16 (George H. Sabine trans., 
Ohio State Univ. Press 1929). 
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This narrower version of the law’s universality survived until the 
twentieth century, when the League of Nations Covenant included a 
definition of international law in the Statute of the Permanent Court of 
International Justice in 1919 that included “general principles of law 
recognized by civilized nations.”66 At the time, there were only seventy-
four states in existence, and the major Western powers were the arbiters 
of which nations were deemed “civilized.”67 The exclusion of colonized 
African and Asian states from that category was intended to justify the 
Western powers’ colonization of other nations. The same language 
exists in Article 38 of the International Court of Justice’s Statute of 
1945,68 but the words “civilized nations” no longer have the selective 
meaning they once had. Thus, the Roman law concept of jus cogens 
became universal.69 This was first recognized by the Permanent Court 
of International Justice, and since then by the International Court of 
Justice, as that higher source of law whose norms supersede national 
ones, and that are therefore binding upon all states. 


A supra-national conception of law necessarily means there is a 
civitas maxima, a higher body politic than individual states. The civitas 
maxima, from which jus cogens derives, translates into an international 
community that has the prerogative of imposing international norms that 
supersede national ones.70 Roman law’s jus cogens became a universal 
legal concept applicable to certain international crimes from which no 
state can derogate. The earlier Roman law concept of a civitas maxima 
became the source of the contemporary maxim aut dedere aut judicare, 
which translates into the international obligation to prosecute or 
extradite for certain international crimes. This latter concept was first 
developed by Hugo Grotius in 1625 in De Jure Belli ac Pacis.71 It is 


                                                           
66. Statute of the Permanent International Court of Justice art. 38(3), Dec. 16, 1920, 6 


L.N.T.S. 379. 
67. See M. Cherif Bassiouni, A Functional Approach to “General Principles of International 


Law,” 11 MICH. J. INT’L L. 768, 768 (1990). 
68. Statute of the International Court of Justice art. 38(3), June 26, 1945, 59 Stat. 1031, 33 
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70. For a discussion of civitas maxima, see M. CHERIF BASSIOUNI & EDWARD M. WISE, AUT 
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now the foundation of ICL and ICJ, both of which depend on state 
cooperation. 


The institutionalized recognition of the existence of an international 
community manifested itself in the collective security system of the 
League of Nations in 1919, followed by the United Nations in 1945, 
whose Chapter VII gives virtually unlimited powers to the Security 
Council to act in connection with threats to, and maintenance of, 
international peace and security. This supra-national role of the Security 
Council has had a significant effect on ICJ. Recall, for instance, the 
historically unprecedented decision of the Council to establish the 
International Criminal Tribunal for the former Yugoslavia (ICTY) in 
1994,72 and the International Criminal Tribunal for Rwanda (ICTR) in 
1995.73 These institutions, whose establishment was not provided for in 
the UN Charter, developed through their respective statutes and 
jurisprudence, based on interpretations of customary international law 
with respect to the definition and contents of international crimes, 
elements of criminal responsibility, and criminal procedures. These 
norms are presumably the international counterpart of national legal 
systems’ “special part,” “general part,” and “procedural part” of their 
criminal laws.74 They are derived from “general principles of law.” ICJ 
is therefore the inheritor of certain national legal concepts and practices. 


VI. THE PARADIGMS OF INTERNATIONAL LAW AND THEIR 
EVOLUTION 


International law is essentially the product of state actors acting on 
behalf of their respective states’ interests. Contemporary international 
law is the counterpart of the Roman law’s jus gentium, the law of all 
peoples. Unlike Roman law, however, which reflected the interests of 
the Romans, modern international law is intended to reflect the interests 
of the international community of states and its peoples. Even in this era 
of globalization, international law remains under the long shadow of the 
Westphalian paradigm, which was founded on the legal fiction of 
coequal state sovereignty, limiting the penetration of international law 
into national legal systems.75 Thus, states are left with the power of 
unilateralism. This world order model is characterized by what Thomas 
                                                           


72. See ICTY Statute, supra note 9. 
73. See ICTR Statute, supra note 10. 
74. See BASSIOUNI, supra note 3, at 259, 583. 
75. See generally THE AGE OF ENLIGHTENMENT, supra note 24; DURANT & DURANT, supra 
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Hobbes described in the seventeenth century as a model of chaotic 
states’ relations, which are essentially guided by interests and limited by 
unilateral prudent judgment and external constraints left to every state’s 
discretionary judgment.76 Thus, the state of world affairs is marked by 
the chaos of self-identified state interests that, with few exceptions, are 
not subject to collective constraints except as agreed upon by states. 
This model of world order is characterized by the unilateral resort to 
force in settling inter-state differences. Nevertheless, progress has been 
achieved in the last century as states’ interests and the values that their 
societies embrace have become less divergent. This convergence 
demanded greater conformity by states to certain human aspirations and 
also greater conformity to the expectations of the higher good of an 
international community consisting not only of states, but also of 
peoples and individuals. This is the premise of the United Nations’ 
system of collective security entrusted to the authority of the Security 
Council and the veto power of its five permanent members. 


Spurred by contemporary economic globalization, states’ 
international cooperation in almost all fields, including ICJ, has 
increased. In some areas, it has given rise to collective decision-making 
processes, as evidenced in many intergovernmental organizations. 
Among the developments in which state sovereignty has given way to 
collective interests and values are those which have occurred in 
economics and finance, as well as in the fields of human rights and ICL. 
All of these fields have been driven by ideas reflecting certain values 
that in time have acquired an incrementally higher level of recognition 
by more diverse constituencies of the international community. Progress 
in the fields of human rights and ICL is the result of a process of 
accretion that has strengthened ideas about human values derived from 
the experiences of many civilizations. Admittedly, progress in these 
fields has been slower and more painstaking than in the economic and 
financial fields, which offer tangible inducements, while ICL offers 
only intangible ones. 


History also records that this evolutionary process of ICL and human 
rights usually starts with the emergence of an idea, which then grows in 
its acceptance by different constituencies, followed by a stage of 
prescriptive articulation that eventually leads to the stage of proscriptive 
normative formulation, ripening into the establishment of enforcement 
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mechanisms. The evolution of an idea from its intellectual inception to 
its proscriptive and enforcement stages goes through intermediate stages 
and may even find itself transformed or altered from its original 
meaning or intended purpose. Chief among the reasons for the 
transformation or alteration of ideas are a mixture of values and 
interests whose interaction occasionally favors the one over the other. 
Equally significant, however, are the imprints of historic events and 
circumstances and of those individuals whose contributions have 
impacted the course of human events. During the course of this 
evolution, there are multiple processes involving diverse participants, 
operating in different arenas, employing multiple strategies and tactics, 
and pursuing different value-oriented goals. In postmodern times, the 
international community, consisting of states, intergovernmental 
organizations, and international civil society, has played an increasing 
role in the arena of ICJ by articulating commonly shared values and 
interests, developing norms, and establishing international institutions 
intended to accomplish certain goals. 


It is noteworthy that time and again throughout history, individuals 
have defied power paradigms and have been able to cause unexpected 
outcomes. Thus, notwithstanding the inexorable power of historic 
events, which like turbulent rivers are capable of sweeping away 
everything in their course, individuals have at times been capable of 
stopping and even reversing the course of powerful flows. How 
individuals can make such differences is not only somewhat of a 
mystery, it is above all a great symbol of hope that the most intractable 
paradigms can be altered by individuals. This is evidence that there is 
no such thing as the inevitability that state interests will always prevail, 
and that justice will always be sacrificed at the altar of state interests. 


VII. THE ROLE OF INTERNATIONAL CRIMINAL JUSTICE 
ICJ has played a small part in the events that have shaped the course 


of history. On occasion, ICJ has appeared on the scene of international 
relations sometimes like the deus ex machina, which emerges 
unexpectedly on the scene in Greek tragedies to bring about the right 
ending. In that role, ICJ is the champion of good over evil, though not 
necessarily to the exclusion of the attainment of political goals sought 
by those who have allowed the deus of justice to come onto the scene of 
international relations. 
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In post-conflict justice situations, balancing between ICJ and other 


political goals is always a sui generis exercise, because every conflict is 
sui generis. Indeed, there is no post-conflict justice modality, or 
combination of modalities, that can be said to fit all situations. Since 
there is no “one-size-fits-all” model, the choice of a given modality or 
combination of modalities of post-conflict justice mechanisms will vary 
in each situation.77 The selection of post-conflict modalities, and 
particularly prosecutions—whether by international, mixed model 
international/national, or national institutions—has almost always been 
conditioned by non-justice considerations. Among them are the pursuit 
of peace between states and reconciliation among peoples. While these 
goals are essentially political, they also reflect values which cannot be 
underestimated, let alone ignored. ICJ cannot be viewed as a system that 
functions entirely without consideration for other broader concerns such 
as peace and reconciliation. ICJ must, therefore, be viewed within the 
broader goals of justice in response to the needs of certain societies at a 
given time and place, and also in the context of the common good in a 
global society. 


It should be noted that there is nothing inherently incompatible 
between politically oriented goals and the achievement of the higher 
value of justice for the purposes of advancing the common good and, in 
particular cases, advancing goals pertaining to other positive outcomes, 
such as peace and reconciliation. As in all matters involving different 
and sometimes difficult goals, the balance between justice and positive 
political goals is hard to achieve, if for no other reason than because the 
former is predicated on certain values which cannot be compromised, 
while the latter is based on certain interests which can only be based on 
compromise. To reconcile the two is impossible, but to conciliate 
between them is possible. If the demands of peace come first, then those 
of justice can follow. The latter is not compromised, just deferred. This 
is conciliation. The contradiction arises when the imposition of political 
settlements removes the options of post-conflict justice. The 
shortcoming of this approach is that it ignores the lessons of history, 
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which teach that there is ultimately no peace without justice. Human 
injustices never disappear simply through the achievement of a 
settlement by political leaders; they continue to exist in a state of limbo 
that frequently bring these injustices back to the forefront of reality. The 
consequence is the absence of real peace or renewed conflict. Justice is 
therefore an essential component of peace. 


The goals of ICJ include: prevention through deterrence; retribution 
through selective prosecution, which is presumed to have some general 
deterrent effect; and providing victims with a sense of justice and 
closure. However, these goals are nearly impossible to assess. What is 
left is the symbolism of selective prosecutions and its presumed impact 
on peace, or a return to normalcy in war-torn societies. The assumption 
that international criminal prosecutions are likely to produce a deterrent 
effect, and therefore prevent further criminal actions, is untested. It is 
based on the general assumptions of deterrence that exist in domestic 
criminal justice systems. There is, however, anecdotal data that the 
prospects of international criminal prosecutions bring about some 
deterrent effect in a given conflict, as was the case in the conflict in the 
former Yugoslavia from 1991 to 1995. In all other situations of 
international prosecutions, however, the deterrent effect was nonexistent 
because these prosecutions occurred after the given conflict came to an 
end. Presumably, the cumulative experience of post-conflict 
prosecutions produces a deterrent effect in connection with future 
conflicts. This, however, is yet to be scientifically established. 


One of the most important and yet overlooked goals of ICJ is to bring 
closure to victims and provide them with redress. However, it was not 
until 2006 that the General Assembly adopted the resolution, Basic 
Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law and 
Serious Violations of International Humanitarian Law.78 Because the 
Principles and Guidelines are new and not mandatory, they have yet to 
be applied at the international and national levels. The 
acknowledgement of the Principles and Guidelines is, however, a sign 
of progress. What is noteworthy is that they provide for ICJ as a 
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victim’s right; however, in the recent history of ICJ, victims’ rights have 
hardly been addressed.79 


ICJ’s other components include the recordation of the harmful 
consequences of conflicts and the development of measures designed to 
prevent future conflicts. This is why ICJ has to be viewed in a more 
comprehensive manner; namely, ICJ should integrate all or most of the 
post-conflict justice mechanisms developed in the last few decades. 
Moreover, ICJ has to be integrated in the modalities of peacemaking, 
peacekeeping, and humanitarian assistance, and so far that has not been 
the case. Political considerations have kept separate that which needs to 
be integrated. 


Legal outcomes arising out of the changing paradigms described 
above can be assessed by using different measurements, such as 
normative developments. For example, between 1815 and 2008, there 
have been 267 conventions falling within the meaning of ICL.80 
However, consider the following: (1) after over fifty years of 
deliberations, there is no international convention on aggression whose 
prohibition is in the UN Charter;81 (2) there is no international 
convention on crimes against humanity since that concept arose in 1919 
after World War I and was prosecuted at the International Military 
Tribunal (IMT) and International Military Tribunal for the Far East 
(IMTFE) after World War II;82 (3) there is no definition of terrorism or 
a comprehensive convention on the subject since that topic developed in 
the League of Nations in 1937 and was picked up by the United Nations 
in 1969;83 and (4) there is no international criminal code since 
discussions on a UN Draft Code of Offences Against the Peace and 
Security of Mankind began in 1947.84 Instead, we have a hodgepodge 
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collection of some 281 conventions from 1815 to date, addressing 
twenty-eight categories of international crimes with many overlaps, 
gaps, inconsistencies, and ambiguities.85 


Conversely, ICJ has made significant progress since 1994 with the 
establishment of international and mixed-model institutions of ICJ in 
the former Yugoslavia,86 Rwanda,87 Sierra Leone,88 Kosovo,89 Timor-
Leste,90 Cambodia,91 Bosnia and Herzegovina,92 Lebanon,93 and with 
the establishment of the ICC.94 Never before in history has so much 
been achieved in such a short period of time. But by 2012, all of these 
institutions, as discussed below,95 will come to an end, save for the ICC. 
When the latter will be the only surviving international criminal judicial 
institution, the real test of its survivability will begin. 


VIII. THE HISTORICAL STAGES OF INTERNATIONAL CRIMINAL JUSTICE 
ICJ made its way into international practice in two historical periods 


and is about to enter its third. The first period ranges from 1268 until 
1815, the second from 1919 until what will likely be 2012, and the third 
impending stage will follow 2012. 


A. The First Stage 
 The first period, which could prosaically be called the early historic 


period, is characterized by three major events occurring in 1268, 1474, 
and 1815, respectively. 
                                                           


85. See M. Cherif Bassiouni, The Normative Framework of International Humanitarian Law: 
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87. See S.C. Res. 955, ¶ 1, U.N. Doc. S/RES/955 (Nov. 8, 1994). 
88. See S.C. Res. 1400, supra note 11, ¶ 9. 
89. See S.C. Res. 1244, supra note 12, ¶ 14. 
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In 1268, the trial of Conradin von Hohenstaufen, a German 


nobleman, took place in Italy when Conradin was sixteen years of age.96 
He was tried and executed for transgressing the Pope’s dictates by 
attacking a fellow noble French ruler, wherein he pillaged, and killed 
Italian civilians at Tagliacozzo, near Naples. The latter was deemed to 
constitute crimes “against the laws of God and Man.” The trial was 
essentially a political one. In fact, it was a perversion of ICJ and 
demonstrated how justice could be used for political ends. The crime—
assuming it can be called that—was in the nature of a “crime against 
peace,” as that term came to be called in the Nuremberg Charter’s 
Article 6(a), later to be called aggression under the UN Charter. 


Conradin, of the German von Hohenstaufen Dynasty, succeeded his 
father, Conrad IV, at the age of two as the titular Duke of Swabia, King 
of Jerusalem, and King of Sicily. The Kingdom of Sicily at the time 
included Naples, and was frequently referred to as the Kingdom of the 
Two Sicilies. The Italian Pope Clement IV, who held strong hostilities 
against the German Hohenstaufens, offered this kingdom to the French 
Charles d’Anjou. Conradin rebelled against the papal decision and led 
his German troops across the Alps seeking to regain the Kingdom of the 
Two Sicilies, which greatly displeased the Pope. It was at Tagliacozzo 
that his army engaged in plunder and ultimately lost the battle. He was 
betrayed and captured by his inner circle and sold to Charles, who 
brought him to Naples and tried him for treason, as well as for the 
plunder and killings of civilians at Tagliacozzo. Conradin was charged 
with lèse majesté for his defiance of the Pope and was consequently 
excommunicated. He was then beheaded along with his companion, 
Frederick of Baden, the titular Duke of Austria, as well as a number of 
his German followers. Conradin’s defense, conducted by a Neapolitan 
jurist, was that, because he was the legitimate contender to the throne of 
the Kingdom of the Two Sicilies, he should not be considered as having 
acted in a sacrilegious manner against the will of the Pope, and that he 
should be considered a prisoner of war, which would free him from 
responsibility for the plunder and murder. Of the four judges, only one 
ordered the death penalty while the other three remained silent. This 
was clearly a political trial. The Pope and Charles sought justification 
for the removal of the Kingdom of the Two Sicilies from the suzerainty 
of a German noble family to the Bourbons, who were French and 
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Spanish. This arrangement sat better with the Italian Pope who, like the 
Bourbons, was a Mediterranean. 


The second trial of this historic period was that of Peter von 
Hagenbach in 1474 in Breisach, Germany.97 Peter was a Dutch 
condottiere—the equivalent of a modern mercenary leader. Peter was 
hired by the Duke of Burgundy to raise an army to occupy the city of 
Breisach and exact taxes from its population. The Duke had acquired 
the city in exchange for services rendered to the Holy Roman Empire. 
Uninterested in the fate of the distant German townspeople, the French 
Duke ordered Peter to collect massive exactions. When the townspeople 
rebelled, the Duke ordered Peter to sack, pillage, rape, and burn the city. 
Peter obeyed his superior’s orders, as was expected at the time.98 


The attack on Breisach was so horrendous that the news spread 
throughout the empire, bringing about an uncommon consensus that this 
situation was a “crime against the laws of God and Man.” The leaders of 
the twenty-six member states of the Holy Roman Empire, either in 
person or through representatives, acted as international judges to 
prosecute Peter, a Dutchman, for crimes committed in Germany on the 
order of a French head of state. For all practical purposes and in 
accordance with contemporary standards, this established the first 
international criminal tribunal. 


At the trial, Peter sought to exhibit the written orders of the Duke of 
Burgundy, but the judges refused to allow him to do so. Allowing this 
evidence would have conveyed the impression that subordinates in 
Peter’s position should not execute the orders of their superiors when 
they are so manifestly “against the laws of God and Man.” The court 
declined to articulate this possibility, and, in fact, this duty of 
conscience would not emerge in ICL for another 471 years, when the 
IMT Charter was adopted in London in 1945. Accordingly, the court’s 
refusal to accept Peter’s defense shielded the Duke from responsibility. 
Peter was sentenced to be drawn and quartered, a particularly brutal 
method of inflicting death. 
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185, 193 (1991). See generally AMABLE-GUILLAUME-PROSPER BRUGUIERE DE BARANTE, 
HISTOIRE DES DUCS DE BOURGOGNE DE LA MAISON DE VALOIS, 1364–1477 (1854). 


98. It was only under Article 8 of the Nuremberg Charter in 1945 that the defense of 
obedience to superior orders was eliminated in ICL. See generally YORAM DINSTEIN, THE 
DEFENCE OF ‘OBEDIENCE TO SUPERIOR ORDERS’ IN INTERNATIONAL LAW (1965); EKKEHART 
MULLER-RAPPARD, L’ORDRE SUPÉRIEUR MILITAIRE ET LA RESPONSABILITÉ PÉNALE DU 
SUBORDONNÉ (1965). 







2010] PERSPECTIVES ON INTERNATIONAL CRIMINAL JUSTICE 299 


 
 
Peter’s trial and punishment served multiple purposes. Peter’s 


punishment was deserved, since he should have known the limits of the 
“laws of God and Man.” Being, in effect, “employed” to commit such 
deeds was no excuse by any moral standards. Was the defense of 
superior orders a valid legal excuse? Morally, no, but that was man’s 
law at the time. Weighing these considerations, the Breisach judges may 
have intended to uphold morality over law because morality, in some 
situations, outweighs human concepts of legality.99 Their decision also 
served other purposes. 


In 1474, the political goal of preserving the Holy Roman Empire by 
refusing to denounce a fellow head of state was achieved in Breisach. In 
so doing, the Breisach judges also upheld certain values by denouncing 
what was done to the helpless civilian population and by prosecuting its 
chief perpetrator. Thus, a justice goal was achieved.100 
                                                           


99. In 1947, some 473 years after Peter’s trial, the same dichotomy arose in the American 
trials held at Nuremberg and conducted pursuant to Control Council Law No. 10. The two cases, 
United States v. Alstötter and United States v. Brandt, are commonly referred to as The Justice 
Case and The Medical Case, respectively. See 3 TRIALS OF WAR CRIMINALS BEFORE THE 
NUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW NO. 10, at 3 (1948) 
(discussing The Justice Case); 1 id. at 3 (1949) (discussing The Medical Case). A total of six 
American state court judges found the operators of the Nazi justice system guilty of justifying 
discriminatory laws against the Jews, and found the Nazi doctors who had performed inhuman 
medical experimentations on Jews, gypsies, and the mentally ill guilty of “crimes against 
humanity.” See THE NAZI DOCTORS AND THE NUREMBERG CODE: HUMAN RIGHTS IN HUMAN 
EXPERIMENTATION 4 (George J. Annas & Michael A. Grodin eds., 1992). 


The unarticulated basis for their convictions was that jurists and doctors could not violate their 
higher ethical laws under the cover of positive law. See 3 TRIALS OF WAR CRIMINALS BEFORE 
THE NUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW NO. 10, supra, at 979; 
THE NAZI DOCTORS AND THE NUREMBERG CODE: HUMAN RIGHTS IN HUMAN 
EXPERIMENTATION, supra, at 104. Doctors who take the Hippocratic Oath pledge that they will 
save lives, not destroy them. Lawyers also take an oath to uphold the law, meaning the higher 
purposes of the law. These jurists stretched the interpretation of Nazi laws to such extremes that 
they made lawful that which they had to know was unlawful. Thus, they violated the very essence 
of law, general legal principles, and legal norms that existed in Germany until the Nazi regime 
revoked them. 


In no case since then have the higher ethical laws of the legal and medical professions been 
deemed superior to positive law. However, these higher principles could well be applied to the 
Bush administration lawyers whose advice led to the violation of the Constitution, international 
treaties, and the laws of the United States by justifying torture and “extraordinary rendition” 
practiced by the Central Intelligence Agency. 


100. The values upheld in 1474 are now embodied in international humanitarian law, which was 
developed after Henri Dunant launched his Red Cross movement in Geneva in 1864. This 
movement, in turn, gave us the most universally recognized of all instruments, the Four Geneva 
Conventions of 1949 and their two 1977 Additional Protocols (which are less universally 
accepted). See Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, Aug. 12, 1949, art. 2, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter 
Geneva Convention I]; Convention for the Amelioration of the Condition of the Wounded, Sick 
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It was not until 1814 that another politicized manifestation of ICJ 


took place. In 1813 and 1814, the victorious European allies of Austria, 
England, Prussia, and Russia defeated Napoleon’s forces at Leipzig and 
a few months later captured Paris. The victorious heads of states were 
monarchs. While they were resentful of the populist upstart Napoleon 
who usurped the title of Emperor, they nevertheless sought to pay 
homage to the title. Moreover, Napoleon had married the daughter of 
Austria’s Emperor, who was one of the Allies. Consequently, the 
monarchs could not have Napoleon tried as a common criminal; instead 
they decided, without convening, to exile him to the island of Elba in 
the Mediterranean. A few months later, Napoleon escaped, tried to 
make a comeback, and was again defeated. This time, he was exiled to 
Saint Helena under the stern guard of England, where he died a few 
years later, allegedly poisoned by his captors.101 


Napoleon was tried politically by the victorious monarchs and given 
a political sentence, even though he had ordered many acts that today 
would be called aggression, crimes against humanity, and war crimes. 
Many of his orders were reminiscent of what Peter did in 1474. While 
the customary war practices of states in the nineteenth century were far 
                                                                                                                                      
and Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, art. 2, 6 U.S.T. 3217, 75 
U.N.T.S. 85 [hereinafter Geneva Convention II]; Geneva Convention Relative to the Treatment of 
Prisoners of War, Aug. 12, 1949, art. 2, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Geneva 
Convention III]; Geneva Convention Relative to the Protection of Civilian Persons in Time of 
War, Aug. 12, 1949, art. 2, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Geneva Convention IV]; 
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection 
of Victims of International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 3 [hereinafter Protocol 
I]; Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of Non-International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 609 
[hereinafter Protocol II]. Earlier, however, these humanitarian values were reflected in the 1899 
Convention with Respect to the Laws and Customs of War on Land, which was amended in 1907. 
Convention Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 2277, 207 
Consol. T.S. 277. The latter remains, to date, the foundation of customary international 
humanitarian law. 


Henry Dunant is one of those individuals who made a difference in the affairs of humankind. 
What he and others advocated ripened into a unique universal concept that was transformed into 
binding international legal norms. The progress made since then is not to be underestimated. 
While their universal application is still far from being achieved, there is no sign that these 
normative gains are threatened by any effort to reverse them. Regrettably, only the United States 
under the Bush administration attempted this by arguing that “enemy combatants” in the “war 
against terror” are not subject to the Geneva Conventions. The U.S. Supreme Court in Hamdan v. 
Rumsfeld rejected this contention. Hamdan v. Rumsfeld, 548 U.S. 557 (2006); see also 
Boumediene v. Bush, 128 S. Ct. 2229 (2008) (holding that prisoners held at Guantanamo Bay 
have a right to habeas corpus under the U.S. Constitution). 


101. See ROBERT ASPREY, THE RISE OF NAPOLEON BONAPARTE 405, 439–41 (2001). See 
generally BELL, supra note 29; CHANDLER, supra note 29; HEROLD, supra note 29; MCLYNN, 
supra note 29. 







2010] PERSPECTIVES ON INTERNATIONAL CRIMINAL JUSTICE 301 


 
 


from humane, the excesses—even atrocities—ordered by Napoleon and 
committed by troops under his command, definitely qualified him for an 
international criminal prosecution for “crimes against the laws of God 
and Man.” In this case, however, realpolitik considerations prevailed 
over those of justice.102 


For Napoleon, being exiled and imprisoned under English control 
was probably a worse penalty than death. The sentence was intended to 
deprive him of martyr status in the eyes of the French people and to 
deter a successor from plunging Europe into another war. Thus, his 
exile involved a valid and legitimate peace component. In the end, 
however, Napoleon did achieve hero status. His remains were buried in 
Les Invalides in Paris, and he remains, to the present day, the object of 
veneration by some of the French. 


In 1814 and 1815, the goal of the allies was to bring peace and 
stability to Europe, not to redress the many injustices suffered by those 
who had been victimized by the Napoleonic Wars. The benefits of 
impunity also extended to Napoleon’s generals, who had committed 
atrocious crimes throughout his reign. Only one of these generals was 
prosecuted for what we would now call war crimes, and this was 
primarily because he remained loyal to Napoleon. All of the others, who 
could have been prosecuted for what even then was considered 
excessive use of force, got a pass. Some were even rewarded with new 
positions under Louis XVIII, who was restored to the throne in 1814.103 


B. The Second Stage 
The second historic era started after World War I. The trial of 


Germany’s Kaiser Wilhelm von Hohenzollern had an almost seamless 


                                                           
102. The case of Napoleon was the beginning of modern realpolitik, so masterfully articulated 


by the Austrian Chancellor Metternich at the Congress of Vienna in 1815. Metternich’s disciples 
and heirs continue along the same line in contemporary times, as evidenced in so many modern 
and postmodern conflict situations, such as Henry Kissinger, the architect of the political 
settlement to the Vietnam Conflict signed in Paris in 1973. Neither North Vietnamese nor 
Americans, except for Lieutenant William Calley, were prosecuted for war crimes, even though 
so many had occurred on both sides of the conflict. Even Calley, whose guilt was obvious, was 
subsequently pardoned by President Nixon. See generally MICHAL R. BELKNAP, THE VIETNAM 
WAR ON TRIAL: THE MY LAI MASSACRE AND COURT-MARTIAL OF LIEUTENANT CALLEY 
(2002); Jordan J. Paust, My Lai and Vietnam: Norms, Myths and Leader Responsibility, 57 MIL. 
L. REV. 99 (1972). 


103. One of Napoleon’s generals, Jean-Baptiste Bernadotte, Marshal of France, though not 
known for having committed any of these abuses of force, was invited to become King of 
Sweden. He established the Royal line, which still provides Sweden with its monarchs today. See 
generally ALAN PALMER, BERNADOTTE: NAPOLEON’S MARSHAL, SWEDEN’S KING (1990). 
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continuity with the political trial and sentence of Napoleon in 1814. 
Nevertheless, some things changed, and a step forward was taken. 


In 1919, the victorious Allies sought to punish Germany and its 
leaders for initiating World War I and for war crimes committed during 
the war. There was no question for the Allies that only those from 
Germany and perhaps Turkey would be prosecuted, even if the Allies 
had committed identical crimes.104 


The 1919 Treaty of Versailles provided in Article 227 for the first 
time in history that a head of state, Germany’s Kaiser Wilhelm von 
Hohenzollern, would be tried for what we now call aggression.105 The 
similarity between the positions of Napoleon and Kaiser Wilhelm is 
striking. Kaiser Wilhelm was the grandson of Queen Victoria and the 
cousin of the Russian Emperor Nicholas, much as Napoleon was the 
son-in-law of the Emperor of Austria. Would the Allies prosecute a 
sitting head of state? The answer was no, but times had changed. It was 
no longer possible for heads of state to caucus and decide on political 
outcomes, as was the case with respect to Napoleon’s exile, because 
heads of state had become somewhat accountable to public opinion. 
However, realpolitik is adaptable. The device used in 1919 was to draft 
Article 227 in such an artful manner that it would not be deemed legally 
enforceable, and yet at the same time, that it would convince public 
opinion of the serious intentions of the victorious Allies. The crime was 
defined in Article 227 as “the supreme offence against . . . the sanctity 
of treaties.”106 To European public opinion, it sounded just right. When 
the Allies sought to extradite the Kaiser from the Netherlands, however, 
the Dutch contended that no such crime existed in international law, and 
for that matter in any national legal system. Even though the Dutch bore 
the brunt of French and Belgian criticism, they were legally correct. 
England, however, was satisfied that it had contributed to the effort of 
ICJ, while ensuring that the favorite grandson of Queen Victoria would 
not be humiliated.107 Significantly, these efforts preserved the precedent 
of complete head-of-state immunity, which lasted until 1945. 


                                                           
104. See JACKSON NYAMUYA MAOGOTO, WAR CRIMES AND REALPOLITIK: INTERNATIONAL 


JUSTICE FROM WORLD WAR I TO THE 21ST CENTURY 62 (2004); M. Cherif Bassiouni, World 
War I: “The War to End All Wars” and the Birth of a Handicapped International Criminal 
Justice System, 30 DENV. J. INT’L. L. & POL’Y 244, 253 (2002). 


105. Treaty of Peace Between the Allied and Associated Powers and Germany (Treaty of 
Versailles) art. 227, June 28, 1919, 2 Bevans 43, 225 Consol. T.S. 188. 


106. Id. 
107. See JAMES F. WILLIS, PROLOGUE TO NUREMBERG: THE POLITICS AND DIPLOMACY OF 
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The Treaty of Versailles also posited, in Articles 228 and 229, the 


prosecution of German war criminals before Allied tribunals; however, 
these tribunals were never established.108 Instead, in 1920, the Allies 
agreed not to carry out the provisions of Articles 228 and 229 to 
establish an Allied war crimes tribunal and passed on the task to 
Germany. The tribunal chosen was the Supreme Court of Germany, 
sitting as a trier of facts in the city of Leipzig in 1923.109 The political 
history of this tribunal is telling. 


In 1919, the Allies’ Commission to investigate the Responsibility of 
the Authors of the War and on Enforcement of Penalties had drawn up a 
list of some twenty thousand Germans to be tried for war crimes.110 The 
list was subsequently reduced to 875, but Germany balked at this high 
number. In the end, the Allies agreed to bring that number down to 
forty-five. Even so, the German Prosecutor General indicted only 
twenty-two persons, and the Tribunal’s highest sentence was a three-
year prison term for one of the defendants.111 


More significantly, the 1919 Commission urged the prosecution of 
Turkish officials for what it called “Crimes Against the Laws of 
Humanity” for the 1915 mass killing of Armenians in Turkey.112 The 
United States and Japan, both members of the Commission, objected on 
the grounds that no such crime existed in positive international law, and 
that the alleged crime derived from natural law, which they rejected. 
The Commission’s basis for postulating “Crimes Against the Laws of 
Humanity” was the preambular language of the 1907 Hague 
Convention, which stated: 


Until a more complete code of the laws of war has been issued, 
the High Contracting Parties deem it expedient to declare that, in 
cases not included in the Regulations adopted by them, the 


                                                           
108. See MAOGOTO, supra note 104; Bassiouni, supra note 104, at 266–68. 
109. See WILLIS, supra note 107, at 174. See generally GERD HANKEL, DIE LEIPZIGER 
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inhabitants and the belligerents remain under the protection and 
the rule of the principles of the law of nations, as they result from 
the usages established among civilized peoples, from the laws of 
humanity, and the dictates of the public conscience.113 


In the short time between 1919 and 1945, when the charter of the 
IMT was adopted, the victorious Allies of World War II, led by the 
United States, formulated in Article 6(c) of the Charter the international 
category of crimes called “crimes against humanity.”114 The failed 
precedent of World War I became the legal basis for the newly defined 
crime. What had changed were the times and the facts. Faced with the 
Holocaust and other atrocities committed by the Nazi regime, the Allies 
had no choice but to establish “crimes against humanity” as an 
international crime under positive international criminal law. The same 
crime was included in the IMTFE Tokyo statute,115 as well as in Control 
Council Law No. 10, applicable in Germany by Allied tribunals.116 
Later, in 1993 and 1994, this crime was included by the Security 
Council in the statutes of the ICTY and ICTR, Articles 3 and 5, 
respectively; and in 1998, it was also included in the ICC’s Article 7. 


Notwithstanding these precedents, there is to date no international 
convention on crimes against humanity. The explanation is simply that 
states are unwilling to have such a convention that would place their 
heads of state and senior state actors in jeopardy. Although the crime is 
established in customary international law, the normative basis in 
conventional ICL for crimes against humanity is lacking. Admittedly, 
however, customary international law has a less than certain basis, as 
compared to ICL, with respect to the specificity of the crime’s legal 
elements and its contents. If nothing else, the situation reveals that states 
have an interest in preserving legal gaps and ambiguities that allow 
them the flexibility to argue against the duty to prosecute state actors 
who commit such crimes, notwithstanding the human harm that 
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continues to be committed in violation of customary international law. 
Once again, realpolitik prevails over the values and interests of justice. 


The justice record in the aftermath of World War I, while 
intrinsically weak, nevertheless set the foundation for the IMT, the 
IMTFE, Control Council Law No. 10 (which applied to the European 
Allies in their respective zones of occupation in Germany), and the 
Allies’ prosecutions under their respective military laws in the Far East. 
The latter, however, reveals how few selective national prosecutions 
were conducted, other than for those who had supported the German 
occupying forces. Between these post-World War II prosecutions and 
the establishment of the ICTY, ICTR, ICC, and the mixed-model 
tribunals for Sierra Leone, Timor-Leste, Kosovo, Cambodia, Bosnia, 
and Lebanon, there were only a few symbolic national prosecutions in 
Canada, France, Australia, the United Kingdom, Italy, and Israel. In 
total, ten persons were prosecuted. Furthermore, while Germany 
prosecuted an estimated fifty thousand persons for crimes committed 
during World War II, Japan, Italy, and Austria prosecuted none of their 
own citizens. As for Japan, after the IMTFE’s judgment in 1947, 
between 1953 and 1954 it released all of those Japanese persons 
convicted by that tribunal. 


Objective assessment of the post-World War II ICJ experiences is a 
task that has yet to be undertaken. When that occurs, it is likely to 
debunk many myths that ICJ needs to preserve. However, turning 
violators of the jus in bello and jus ad bellum to a justice process was 
indeed extraordinary. This was a major accomplishment in the history 
of humankind. To paraphrase the principal architect of Nuremberg, 
Robert Jackson, in his opening statement before the IMT as the chief 
U.S. prosecutor: flushed with victory, the Allies stayed the hand of 
vengeance and brought their enemies to justice. In so doing, they 
reclaimed the hopes of Themis and Iustitia. 


Since 1948, much has occurred to correct the deficiencies of the IMT 
and IMTFE. At the normative levels, genocide and war crimes have 
been codified, though regrettably crimes against humanity and 
aggression have not. The latter two, however, have been embodied in 
customary international law and enforced at the international and 
national levels. The statutes of the ICTY, ICTR, and ICC satisfy the 
requirements of the “principles of legality,” which were questionable in 
the IMT Charter and IMTFE Statute. The procedure of norms reflected 
in the law and practice of the ICTY, ICTR, and ICC are up to the 
world’s best standards of fairness and due process, contrary to the 
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practices of the IMTFE and, to some extent, the IMT. The principles of 
criminal responsibility and other aspects of the “general part” of 
criminal law have been posited in the statute of these post-1994 
international tribunals, and expanded by their respective jurisprudence. 
No matter how much comparative criminal law experts criticize these 
norms and that jurisprudence, the justice they represent is equal in 
standing to that of the best national justice systems of the world—and 
this is substantial progress for ICJ. To point out the legal and procedural 
weaknesses of ICJ, as well as its political manipulations, is necessary to 
those who wish to improve the future of ICJ. However, at this point in 
its history, ICJ cannot risk being undermined by criticism. 


Perhaps more importantly, the ICTY and ICTR have demonstrated 
how well international judicial institutions can function, what high level 
of integrity can be attained, how impartiality can be consistently 
respected, and how judges, prosecutors, and registrar staff can work 
together to bring about working institutions. Despite the initial mistakes 
or costs, the ICTY and ICTR have made an indelible mark on ICJ. The 
same can be said of the Sierra Leone Tribunal, which deserves to be 
placed in that same category of honor, followed by the lesser-known, 
under-funded, and unsupported Bosnia and Herzegovina Court. Not so, 
however, for what is really a mere pretense of justice, the Cambodia 
Court. The Timor-Leste and Kosovo Courts stand in between these two 
models. As to the Lebanon Tribunal, it was and still remains a political 
instrument of U.S. foreign policy; as such, it is a blot on the history of 
ICJ, no matter how professional and politically neutral its judges, 
prosecutors, and staff may be. What the legacy of these institutions is 
likely to be after 2012, particularly with respect to the ICC, can only be 
speculative. 


There are, however, some legacies of the IMT and IMTFE that must 
be corrected, if for no other reason than to expunge certain dark blots 
from their record. The IMT’s record needs to be corrected by including 
a corrigendum addendum to the effect that the wholesale slaughter of 
some twelve thousand Polish officers in the Katyn Forest was not 
carried out by the German Wehrmacht, but by the Red Army,117 and by 
disclosing that the USSR conspired with Nazi Germany in its invasion 
of Poland through the Molotov-Ribbentrop secret agreement on 
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dismembering Poland and splitting it between the two states.118 For the 
IMTFE, the corrigendum addendum should include reference to the 
failure to address the Emperor Hirohito’s responsibility for the war, the 
failure to prosecute the Emperor’s uncle for the Nanking atrocities,119 
and the failure to properly address those who are still shamefully 
addressed as the Korean “Comfort Women.”120 In connection with both 
the IMT and IMTFE, an admission should be made about the one-sided 
application of justice by excluding Allied crimes, including the 
firebombing of Dresden, Germany in 1945, which killed an estimated 
35,000 civilians, and the American nuclear bombing of the Japanese 
cities of Hiroshima and Nagasaki in 1945, which killed an estimated 
200,000 civilians and later many others as a result of radiation.121 None 
of these cities were military targets and their populations were protected 
under the 1907 Hague Convention; however, no one was prosecuted on 
the victorious Allies’ side. 


These and other flaws in the foundations of ICJ must be corrected, or 
at least admitted, in order to lend it credibility and integrity. Otherwise, 
the flaws will remain, giving validity to the claims of ICJ detractors that 
double standards and exceptionalism exist. These claims are implicit in 
the current support by African and Arab states for Sudan’s President 
Omar al-Bashir, who was indicted by the ICC prosecutor for crimes in 
Darfur.122 More explicit arguments contend that George W. Bush, as 
Commander in Chief of U.S. forces, caused more Iraqi civilian deaths 
than the deaths allegedly caused by al-Bashir in Darfur. Spurious as that 
argument may be, it captures the claim of double-standards. This 
situation was never referred to the ICC by the Security Council, nor will 
it ever be. Ergo sum, say those who raise the question of double 
standards and exceptionalism. 


In 1948, just a few years after the IMT and IMTFE were established, 
the Cold War brought ICJ to a halt. ICJ did not recommence until 1992, 
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when the Security Council established, pursuant to Resolution 780, the 
Commission of Experts to Investigate Violations of International 
Humanitarian Law in the Former Yugoslavia Between 1991 and 
1994.123 Since then, ICJ has progressed farther than it had during the 
period of 1919 to 1994; however, this progress is largely owed to events 
occurring between 1945 and 1948. 


C. The Third Stage 
The third stage will likely begin in 2012. By then, the two ad hoc 


tribunals established by the Security Council, the ICTY and ICTR, will 
have finished their work because the Security Council cuts off their 
funding that year.124 There will be some residual functions that one or 
more judges will carry on with a few staffers, but there will be no new 
cases. By 2012, all of the mixed-model tribunals will also have been 
shut down. The states that brought about these institutions will have 
concluded that they have given ICJ enough, and that the beneficial 
effects of their proceedings are not enough from a cost-benefit 
standpoint to continue their existence. 


Admittedly, the costs of contemporary ICJ are high, particularly 
those of the ICTY, followed by the ICTR and the ICC. That is not the 
case, however, with respect to the mixed-model tribunals. A quantitative 
analysis is always fraught with dangers of oversimplification and 
trivialization. Conducting a cost-benefit analysis of the “price” of justice 
risks devaluing the importance of ICJ. Perhaps that is one of the 
relevant ways to approach the quantitative analysis of ICJ. For example, 
between 1994 and 2009, the ICTY, ICTR, and ICC indicted 252 persons 
(respectively 161, 79, and 12). Of these, 105 have been brought to trial 
(respectively 120, 41, and 4). There are at all times twenty-seven judges 
for the ICTY (fifteen permanent and twelve ad litem), twenty-four 
judges for the ICTR (thirteen permanent and eleven ad litem), and 
eighteen for the ICC. In 2008 and 2009, the three tribunals employed 
over 3,200 prosecutors, investigators, registrars, and administrative and 
security personnel. The cumulative costs are as follows: for the ICTY, 
$1.4 billion; for the ICTR, $1.2 billion; and for the ICC, $700 million. 


                                                           
123. See U.N. Sec. Council, Comm’n of Experts, Final Report of the Commission of Experts 


Established Pursuant to Security Council Resolution 780, U.N. Doc. S/1994/674 (May 27, 1994). 
124. As early as 2003, the UN Security Council began calling for the closure of the ICTY and 


ICTR by 2010. It has now extended the deadline to 2012. See Press Release, Security Council, 
With 2010 Completion Target for Yugoslavia War Crimes Tribunal Unlikely to be Met, Security 
Council Calls for ‘Quick and Efficient’ Conduct of Trials, U.N. Doc. SC/9549 (Dec. 19, 2008). 
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The average cost per case for the ICTY is $12 million; for the ICTR, 
$11 million; and for the ICC, over $160 million. 


How to qualitatively measure the justice impact of the ICTY, ICTR, 
and ICC is far from easy. The ICC is much too new to accurately assess 
its impact. The two others have a longer and better-established record, 
but still, there are no agreed-upon criteria by which to make qualitative 
assessments of ICJ. How do we assess outcomes, and by what criteria 
do we compare them with similar international institutions or, for that 
matter, with the world’s 198 national judicial systems? Few empirical 
studies have been undertaken and few sociological or socio-
psychological studies have been done to measure impacts and 
perceptions. We are, therefore, left with general impressions derived 
from limited facts and selective observations. 


 The costs of prosecutions in national criminal justice systems are 
usually a small proportion of what is contained in national budgets, 
usually not more than five percent. Even for states like the United 
States, the costs of individual trials are relatively limited. On occasion, 
there are exceptional cases such as the Oklahoma bombing case, which 
cost an estimated $82 million; and the special prosecutor’s costs to 
bring impeachment charges against President Clinton, which cost $45 
million. But across the fifty states, as well as within the federal criminal 
justice system, complex violent crimes cases do not average $10 million 
per case, as is the average cost per case before the ICTY, ICTR, and 
ICC. Governments and legislative bodies in most countries are not 
likely to see the merits of having an ICJ system that costs so much, 
particularly in relation to what they are likely to perceive are the 
positive outcomes of these trials on peace and security. In other words, a 
cost-benefit analysis is inevitable, as is a comparison between national 
and international costs, and that would not be favorable to ICJ. 


Most people evaluate ICJ institutions on the basis of common sense. 
The first question they ask is why the ICTY and ICTR do not have their 
respective seats in the conflicts’ territories, where they would have had 
a much greater impact on the interested population. Moreover, their 
presence in these territories would have enhanced national capacity-
building where it would have been most needed. If the ICTY and ICTR 
had been located in Sarajevo and Kigali instead of The Hague and 
Arusha, their impact would have been more significant to the victim 
populations, and they would have helped promote a greater sense of 
justice and closure for victims. Locating these tribunals where the 
conflicts occurred would have employed locals, whose training and 
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work in these international institutions could have transferred much 
needed expertise to their national legal systems, and also would have 
lessened costs. 


The ICTY, ICTR, and ICC employed in 2008–2009 fifty-six judges 
and some 3,200 other personnel.125 Cumulatively, an estimated five 
thousand staff persons and 130 judges have been involved in these 
institutions. They constitute a pool of individuals who possess some 
knowledge of ICL and of the functioning of ICJ institutions. If nothing 
else, these institutions provide for an admittedly expensive international 
training program. Their benefits include the fact that there is now, more 
than ever, a constituency for ICJ. This will make a difference in the 
future because there is a new professional category offering career 
opportunities. More importantly, let no one underestimate the survival 
powers of bureaucracies once institutions are established. 


Yet there is surely more to it. How can we objectively assess the real 
and symbolic meaning and impact of seeing the twenty-two major Nazi 
criminals stand in the dock at Nuremberg,126 and the twenty-eight major 
Class A criminals stand in the dock at Tokyo?127 How can we assess the 
impact of what is probably one of the most direct manifestations of ICJ, 
when the helicopter carrying Charles Taylor on March 29, 2006 flew 
from Freetown, Sierra Leone, over the city, heading to the site of the 
Sierra Leone Special Chambers, with throngs of people who had 
suffered from Taylor’s war walking along the road and chanting beneath 
his helicopter? When the helicopter landed at the Tribunal’s site, there 
was a brief moment of silence, followed by an explosion of applause. 
For the people of Sierra Leone, that was a palpable sign of ICJ. 


How can we measure the impact on a victim population of trials of 
heads of states, such as Jean Kambanda, the Rwandan head of state; 
Slobodan Milošević, the Serb head of state, and Taylor, the Liberian 
head of state? If in 1950, one asked how much it would cost to establish 


                                                           
125. Statistics about these tribunals can be found on their respective websites: International 


Criminal Tribunal for the former Yugoslavia, http://www.icty.org/ (last visited Dec. 17, 2009); 
International Criminal Tribunal for Rwanda, http://www.ictr.org/ (last visited Dec. 17, 2009); 
International Criminal Court, http://www.icc-cpi.int/ (last visited Dec. 17, 2009). 


126. See generally EUGENE DAVIDSON, THE TRIAL OF THE GERMANS: AN ACCOUNT OF THE 
TWENTY-TWO DEFENDANTS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL AT 
NUREMBERG (Univ. of Missouri Press 1997) (1966); PERSPECTIVES ON THE NUREMBERG TRIAL 
(Guénaël Mettraux ed., 2008). 


127. See generally NEIL BOISTER & ROBERT CRYER, THE TOKYO INTERNATIONAL 
MILITARY TRIBUNAL: A REAPPRAISAL (2008); TIM MAGA, JUDGMENT AT TOKYO: THE 
JAPANESE WAR CRIMES TRIALS (2001); YUMA TOTANI, THE TOKYO WAR CRIMES TRIAL: THE 
PURSUIT OF JUSTICE IN THE WAKE OF WORLD WAR II (2008). 
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head-of-state international criminal responsibility and bring three brutal 
ones to trial, what would the answer be? It would be difficult to put a 
price on it. 


International prosecutions have been sporadic, limited in number, 
high in cost, and selective. More significantly, no one from the five 
states that are permanent members of the Security Council has ever had 
to face an international criminal trial. The inference, if not presumption, 
of exceptionalism is self-evident. However, exceptionalism goes even 
further. It includes, on occasion, heeding the wishes of these major 
powers regarding whom to prosecute, on what charges, and when. Thus, 
it becomes an exercise in political hegemony. For sure, no evidence 
allowing such exceptionalism or hegemonic influence appears 
anywhere. There are no fingerprints, but those working in the vineyards 
of ICJ get the message. If not, they unexpectedly find their work slowed 
down by bureaucratic entanglements, dried-up funding, and negative 
media publicity, followed by personal attacks on those who fail to get 
the message, and the threat of removal from office one way or another. 


To those who have never been in the system, it is difficult to see why 
and how certain things happen. They happen in ICJ because there is no 
transparency or accountability. There are no institutional checks and 
balances likely to prevent political influence, let alone to correct or 
redress its excesses. In the area of ICJ, states abuse their power 
internally and externally, and with much higher expectations of getting 
away with it. The only factor that can be countervailing is the mass 
media and the reactions it can engender in world public opinion. 
However, that is a temporary solution. Those who abuse power in the 
arena of ICJ only have to wait for any media storm to blow over. Unless 
the facts disclosed are outrageous, these abuses usually quickly recede 
from public attention, or someone else is held accountable as a 
scapegoat. The bottom line is that those who comply with the political 
wishes of the powerful are more often than not rewarded, and those who 
do not are surreptitiously punished. There are no rewards for virtue. 
Those who follow their duty may, at best, be briefly remembered or 
lauded on their way down and out, after which they are soon forgotten. 


IX. TOKENISM, SYMBOLISM, AND HEAD OF STATE PROSECUTION 
To prosecute a few for the crimes of many is tokenism and intended 


only to convey the appearance of justice. It is, however, symbolic and 
thus meaningful when the selection of the few is representative of the 
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many. At Nuremberg, twenty-two major criminals were tried. They 
were the leaders of the political, military, economic, and social 
institutions whose powers were marshaled to bring about the 
institutionalized capability of Nazi Germany. Millions were in one way 
or another involved in producing this outcome, but only a few were 
prosecuted. The representative and leadership roles of these individuals 
in producing these outcomes made them the appropriate symbols to 
prosecute. The same occurred at the Tokyo Trials with twenty-eight 
persons brought to trial. Unlike Nuremberg’s twenty-two defendants, 
the Tokyo twenty-eight were not all major criminals. Moreover, some 
who belonged in the symbolic category at Tokyo, such as the Emperor 
and his uncle, were excluded from prosecution. 


Where to draw the line between tokenism and symbolism is in large 
part judgmental, and includes political considerations. However, there is 
seldom a stronger symbol than the prosecution of a head of state. 
Equally true is the proposition that there is nothing more politically 
judgmental than prosecuting a head of state. Experience shows that 
these prosecutions occur only when the state in question has been 
defeated and the victorious power decides to prosecute. Even so, that 
decision depends on how politically useful the head of state may prove 
to be for post-conflict peace purposes. 


For example, when World War I came to an end in 1919, Europe’s 
leaders, who were mostly monarchs, were not about to prosecute one of 
their own any more than the European monarchs were willing to 
prosecute Napoleon in 1814 and 1815. The difference one hundred 
years made was that it became impossible to rule out the possibility of 
head-of-state prosecution. A mere twenty-six years after the end of 
World War I, the principle was established in the Nuremberg Charter 
and Tokyo Statute. The German head of state, Adolf Hitler could not be 
prosecuted, having committed suicide before the fall of Berlin, but his 
designated successor Hermann Goering was prosecuted and 
convicted.128 In Japan, Emperor Hirohito was spared trial by General 
Douglas MacArthur, the Supreme Allied Commander in the Far East. 
The reason was political, but it was couched in terms that for all 
practical purposes exonerated Hirohito of active criminal responsibility 
in the initiation of an aggressive war, even though the war could not 
have been initiated without his tacit consent. The argument was that, 
since Hirohito was not involved in conducting the war, he could not be 
                                                           


128. Goering committed suicide in his cell the night before he was to be executed. See 
DAVIDSON, supra note 126, at 96. 
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deemed responsible for the crimes committed by Japanese forces under 
the theory of command responsibility.129 This was a far more restrictive 
interpretation of command responsibility than the United States applied 
to General Yamashita, the Japanese military commander of the 
Philippines in the last few weeks before the end of the war.130 Thus, the 
United States, acting through MacArthur for purely political and 
personal reasons, shielded the Japanese head of state and distorted the 
law of command responsibility in the prosecution of one of Japan’s 
senior generals. 


Conversely, the Emperor’s uncle, Prince Yasuhiko, who directed the 
Japanese military invasion of Chinese Manchuria, and who gave the 
order for the “Rape of Nanjing,” was spared prosecution.131 In that 
attack, an estimated 250,000 Chinese civilians were killed, thousands of 
women were raped, and the city was pillaged and destroyed. These were 
unquestionably war crimes, but MacArthur deemed that protecting the 
Emperor and his uncle would be more beneficial to the U.S. occupation 
and pacification of Japan than to prosecute these two symbols of 
popular reverence, even though they were also symbols of “crimes 
against peace,” “crimes against humanity,” and “war crimes,” as 
specified in the Tokyo Statute. 


Things did not change much over the ensuing years, as the Cold War 
brought a halt to ICJ and the prosecution of heads of state. However, a 
breakthrough occurred in the statutes of the ICTY (1994) and the ICTR 
(1995). Even so, many suspect that in the 1995 Dayton Accords that 
brought an end to the conflict in the former Yugoslavia, Richard 
Holbrooke, the U.S. peace negotiator, offered the heads of state of 


                                                           
129. See generally L.C. GREEN, SUPERIOR ORDERS IN NATIONAL AND INTERNATIONAL LAW 


(1976); William H. Parks, Command Responsibility for War Crimes, 62 MIL. L. REV. 1, 5 (1973). 
130. Token prosecutions also served political interests after World War II. The case in point 


occurred in 1946 when General MacArthur had Japanese General Yamashita tried before a U.S. 
Military Commission in the Philippines. Yamashita v. Styer, 327 U.S. 1 (1946). Yamashita was 
charged for war crimes under the doctrine of command responsibility. Troops under his command 
had committed atrocities against Philippine civilians. However, Yamashita neither ordered these 
atrocities, nor was he aware of their commission. Even if he was aware of their occurrences, he 
had no effective control over the troops that committed them. He was found guilty by the U.S. 
Commission, whose members were acting under the command influence of MacArthur. The 
novel theory, never used since, was that “he should have known.” Yamashita was executed. His 
appeal to the U.S. Supreme Court was rejected over the strong principled dissents of Justices 
Murphy and Rutledge. The punishment of Yamashita was simply retribution by MacArthur for 
his 1942 defeat by the Japanese in the Philippines. Like Peter von Hagenbach in 1474, Yamashita 
was a political scapegoat. See generally A. FRANK REEL, THE CASE OF GENERAL YAMASHITA 
(2d ed. Octagon Books 1971) (1949). 


131. See CHANG, supra note 119. 
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Serbia (Milošević), Croatia (Franjo Tuđman), and Bosnia (Alija 
Izetbegović), de facto immunity. Most assuredly Milošević should have 
been prosecuted by the ICTY, but there was not even an active 
investigatory file opened until May 1999, when he started an ethnic 
cleansing campaign in Kosovo.132 That is when the presumed Dayton 
deal was off, and Milosevic was surrendered to the ICTY for trial. He 
later died during the proceedings. 


Another case was the disgraceful Lomé Agreement, which ended the 
war in Liberia and Sierra Leone. The war was initiated in Liberia by 
Charles Taylor, who plunged two countries into devastating human 
destruction for his personal enrichment.133 Since the major Western 
powers did not want to send their military forces to stop the war and 
remove Taylor’s criminal organization from power, the only 
inducement was to offer Taylor immunity. Part of the deal was for him 
to receive asylum in Nigeria and for the proceeds of his blood diamonds 
to be spent on the “development of the people of Sierra Leone.”134 It 
was only in September 2003, when the international community’s 
opposition to this blatantly illegal and immoral deal increased and 
Taylor could no longer have a negative impact on peace in Liberia and 
Sierra Leone, that he was surrendered by Nigeria and brought to trial 
before the Special Court of Sierra Leone in March 2006. 


Another example, which is rarely addressed by scholars or experts, is 
the case of General Raoul Cédras, the de facto head of state of Haiti 
from 1991 to 1994. The United States sent in troops to restore the 
legitimately-elected president, Jean-Bertrand Aristide, who was deposed 
by Cédras. To avoid American casualties, then President Clinton sent 
former President Jimmy Carter and General Colin Powell, the Chairman 
of the Joint Chiefs of Staff, to negotiate the voluntary departure of 
                                                           


132. Even though this author, as Chairman of Security Council Commission 780, concluded 
in his report that there was enough material to indict or at least further investigate Milošević for 
his command responsibility in military activities in Bosnia and Croatia between 1991 and 1994, 
the first two ICTY prosecutors did not follow up on that material. It was only after Serbia’s ethnic 
cleansing attack on Kosovo that the third prosecutor first indicted Milošević for the Kosovo 
attack and subsequently expanded the indictment to include previous conduct between 1991 and 
1994. See generally Prosecutor v. Milosevic, Case No. IT-99-37, Indictment (May 22, 1999); 
CARLA DEL PONTE WITH CHUCK SUDETIC, MADAME PROSECUTOR: CONFRONTATIONS WITH 
HUMANITY’S WORST CRIMINALS AND THE CULTURE OF IMPUNITY (2008). 


133. See GREG CAMPBELL, BLOOD DIAMONDS: TRACING THE DEADLY PATH OF THE 
WORLD’S MOST PRECIOUS STONES 89–94 (2002). 


134. Peace Agreement Between the Government of Sierra Leone and the Revolutionary 
United Front of Sierra Leone art. VII, July 7, 1999, annex to Letter Dated 12 July 1999 from the 
Chargé D’Affaires Ad Interim of the Permanent Mission of Togo to the United Nations 
Addressed to the President of the Security Council, U.N. Doc. S/1999/777 (July 12, 1999). 
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Cédras to Panama, where he received asylum. Cédras still lives there, 
with an undisclosed financial settlement. In this case, as in others, 
criminal responsibility was sacrificed for political expediency. 


Political punishment has historically been preferred over prosecutions 
of heads of state, and this phenomenon remains extant, notwithstanding 
some token prosecutions of former heads of state. Contemporary post-
conflict justice practices attest to the present viability of this approach 
for senior leaders of regimes who have committed international crimes. 
Lustration is one of these mechanisms. Traditionally meaning a 
ceremonial offering or purification, modern lustration consists of 
widespread disqualification from governmental positions of those 
individuals associated with the previous regime. It was used after 1989 
in several Eastern and Central European states instead of 
prosecutions.135 The few token prosecutions that did occur after 1989 in 
these countries were intended to provide de facto impunity for the 
perpetrators of many atrocities that had been committed in these 
communist regimes under the USSR’s hegemony from 1945 to 1989. 
Such was the case in Germany after its reunification, with the token 
prosecutions of three East German border guards who killed a few 
civilians trying to escape East Germany and of some leading politicians 
of the Democratic Republic of Germany.136 That was the extent of 
prosecutions for years of violent repression and torture in the 
Communist East German regime. Another example is Romania after the 
fall of the Ceauşescu Communist regime. That tyrannical ruler was tried 
and executed, but no one else in this repressive regime was ever tried 
for the many crimes committed between 1945 and 1989.137 


This tokenism is no stranger to the practice of ICJ since the end of 
World War II. It is the fig leaf cover that conveys to the public the 
perception of justice, while in fact allowing the many who should have 
been prosecuted to benefit from impunity. Above all, the token 
prosecutions serve as a way of cleansing societies from their collective 
responsibility. The French collaborationist government of Vichy during 


                                                           
135. See Roman Boed, An Evaluation of the Legality and Efficacy of Lustration as a Tool of 


Transitional Justice, in POST-CONFLICT JUSTICE, supra note 77, at 345; Monika Nalepa, 
Lustration, in THE PURSUIT OF INTERNATIONAL CRIMINAL JUSTICE: A WORLD STUDY ON 
CONFLICTS, VICTIMIZATION, AND POST-CONFLICT JUSTICE, supra note 35. 


136. See Peter E. Quint, The Border Guard Trials and the East German Past—Seven 
Arguments, 48 AM. J. COMP. L. 541, 542 (2000). 


137. See GIULIANO VASSALLI, FORMULA DI RADBRUCH E DIRITTO PENALE [THE RADBRUCH 
FORMULA AND CRIMINAL LAW] 224–75 (2001) (describing post-World War II prosecutions in 
Germany and in East Germany). 
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World War II was cleansed after only three post-World War II 
prosecutions of Barbie and Papon. In contrast, many European countries 
occupied by Nazi Germany conducted prosecutions for collaboration 
with the occupier. These prosecutions seldom extended to international 
crimes, as did the prosecutions at Nuremberg and before the Allied 
tribunals pursuant to Control Council Law No. 10, which allowed each 
of the four major Allies to prosecute Germans in their respective zones 
of occupation. Germany, to its credit, prosecuted many of its citizens 
who committed international crimes during World War II. 


Even though the substantive immunity of heads of state was 
overturned by the IMT’s Charter, temporal immunity survives today and 
has been confirmed by the International Court of Justice’s 2002 decision 
in Congo v. Belgium.138 There, the Court noted that the ICC’s Article 27 
removes this immunity, but the lingering effects of head-of-state 
immunity still exist, as evidenced by the al-Bashir case.139 Al-Bashir 
was the Sudanese head of state, whom the ICC Prosecutor, in 2008, 
charged with “crimes against humanity” and “war crimes” in Darfur. He 
received support from most African and Arab heads of state on the basis 
of their interpretation of head-of-state immunity. Understandably, most 
of these heads of state obtained their positions through undemocratic 
processes, and most of them engage in serious and consistent human 
rights violations. Thus, they have every interest in protecting a notion 
that also inures to their mutual benefit. To their credit, South Africa and 
Botswana, who are state parties to the ICC, announced that they would 
arrest al-Bashir and surrender him to the ICC if he entered their 
respective territories. Paradoxically, the pro-al-Bashir campaign by 
African and Arab states make the ICC better known in these countries, 
and this may lead in the future to the domestication of international 
crimes and to national prosecutions, as is the case in some Latin 
American countries like Argentina and Chile. 


                                                           
138. See Case Concerning the Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 


2002 I.C.J. 3 (Feb. 14); see also M. Cherif Bassiouni, Universal Jurisdiction Unrevisited: The 
International Court of Justice Decision, in Case Concerning the Arrest Warrant of 11 April 2000 
(Democratic Republic of the Congo v. Belgium), 12 PALESTINE Y.B. INT’L L. 27, 27–48 (2002–
03). 


139. The position of Sudanese President Omar al-Bashir and his government is that temporal 
head of state immunity applies to him, even though Article 27 of the ICC statute removes it 
because the Sudan is not a state party to the statute. Since the situation of the Sudan was referred 
to the ICC by the UN Security Council, that referral should have been made on the basis of the 
applicability of customary international law, which recognizes the temporal immunity of sitting 
heads of state. 







2010] PERSPECTIVES ON INTERNATIONAL CRIMINAL JUSTICE 317 


 
 
It is not only African and Arab heads of state who are concerned 


about being prosecuted internationally. One has only to recall the great 
lengths that the United Kingdom and Chile went to in order to save 
Augusto Pinochet from extradition to Spain in 2000.140 The opposition 
of the United States, Russia, China, and India to the ICC is in no small 
measure due to these countries’ concerns for their heads of state—
present and past—and for their senior military and civilian leaders. 


CONCLUSION 
From both an ethical and moral perspective, there is no price tag for 


doing what is right; there is no utilitarian test that can measure the 
objective outcomes of doing the right thing. To curtail impunity for core 
international crimes and to have enhanced accountability, no matter by 
what margins, is an accomplishment that the international community 
should herald. 


Sometimes even what appears to be a failure can still have some 
successful outcomes. Pinochet was not extradited to Spain and he was 
not tried in Chile, but the hue and cry produced ultimately resulted in 
the September 2009 arrest by the Chilean Prosecutor General of 129 
officers who carried out that country’s dirty war. The rejection by 
African and Arab states of the ICC’s arrest warrant of Sudanese 
President al-Bashir caused all of those states and their populations to 
become more aware of the ICC and the crimes it prosecutes. In 
September 2009, the Sudanese Parliament adopted a revision to Chapter 
18 of its Criminal Code, adding the three crimes within the ICC’s 
jurisdiction in order to use that law for eventual national prosecutions. It 
is unlikely that the Sudanese regime’s goal is to carry out prosecutorial 
responsibilities under the ICC’s complementarity regime, but rather to 
use it as a shield to avoid surrendering its senior officials. No matter 
                                                           


140. See R v. Bow St. Metro. Stipendiary Magistrate & Others, Ex parte Pinochet Ugarte 
(No. 1), [2000] 1 A.C. 61 (H.L. 1998); Christine M. Chinkin, United Kingdom House of Lords, 
(Spanish Request for Extradition): Regina v. Bow Street Stipendiary Magistrate, Ex parte 
Pinochet Ugarte (No. 3), 93 AM. J. INT’L L. 703, 704 (1999); see also R v. Bow St. Metro. 
Stipendiary Magistrate & Others, Ex parte Pinochet Ugarte (No. 3), [2000] 1 A.C. 147, 225–29 
(H.L. 1999). What is more telling about the crimes committed under the Pinochet regime is the 
relatively low number of victims—three thousand. Yet in Chile, there is a political will expressed 
by the people to pursue justice. In comparison, this will does not exist in the Sudan, where in 
Darfur some 250,000 persons are estimated to have been killed, two million or more have become 
refugees, and many women have been raped. ICJ is always best served when the demand for it 
comes from the bottom up. When the people in a given society demand justice, it is more likely to 
happen. What constitutes the difference among societies is the value they place on justice and 
their levels of indignation toward injustice. 
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what today’s manipulative purpose may be, however, this law may one 
day become effectively and fairly applied. After all, the failures of ICJ 
in the aftermath of World War I ripened into what developed after 
World War II. These are the ways in which ICJ progresses. 


This recent phase in ICJ’s history saw the establishment of new 
institutions and the development of norms and jurisprudence. Above all, 
this phase witnessed normalization (in the French sense of normalité) of 
ICJ. It is no longer exceptional, and it is increasingly seen as simply 
another dimension of ordinary criminal justice practiced at the 
international level. 


Another significant result of recent experiences with ICJ is the fact 
that there is now an experienced constituency of judges, prosecutors, 
investigators, and administrators of ICJ who can staff new institutions 
and also their own national justice institutions. This experienced pool of 
ICJ operators is likely to make “complementarity” between national and 
international justice institutions a reality. Another important 
constituency is the generation of young jurists who study ICL, a subject 
taught in law schools all over the world. Generations of jurists in all 
countries have not only become knowledgeable of ICJ, but supportive 
of it. Academics and their writings have given the subject greater 
recognition and acceptance. ICJ is no longer the utopian topic of only 
forty years ago, when the author began teaching ICL in 1971. At that 
time, the author was the third U.S. law professor to do so, after Gerhard 
O.W. Mueller at New York University and Edward M. Wise at Wayne 
State. Today, there are courses on ICL in at least fifty U.S. law schools, 
and all international law courses include a component of ICJ. Legal 
education and publications on ICJ have expanded exponentially in the 
past decade, and these developments are not likely to be reversed. 


New constituencies have also developed, such as the more than 1,200 
nongovernmental organizations (NGOs) that are part of the Coalition 
for the ICC, and the more than 5,000 NGOs registered with the UN 
Economic and Social Council who represent human rights groups. It 
will be through these constituencies that ICJ will continue to grow. Its 
effectiveness, however, will depend on how fast domestic criminal 
justice systems will assume prosecutions of international crimes. The 
future of ICJ will not be with the ICC, but with national criminal justice 
systems. 


The struggle for ICJ is still a work in progress, and how it develops 
and evolves is something history will record. But, as stated above, the 
biggest inroads made by ICJ is that domestic criminal justice systems 
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are undertaking prosecutions under national laws embodying 
international criminal law. Today, few recall that national laws on 
slavery and drug trafficking derive from international treaties. Those 
who are prosecuted daily in almost every country for drug trafficking 
are prosecuted because international treaty obligations defining various 
aspects of drug trafficking have been embodied in national law. When 
genocide, crimes against humanity, and war crimes are embodied in the 
national laws of most states, and domestic prosecutions for these crimes 
take their ordinary course in national tribunals, ICJ will have met one of 
its primary goals. 


It is somewhat deceiving to advance ICJ as the international 
counterpart of domestic criminal justice. The assumptions about 
deterrence and enforcement are substantially different, as are other 
factors regarding capacity. International prosecutions and their numbers 
will always be more restricted than their counterparts in national 
contexts. ICJ can only aim for symbolic prosecutions of heads of state. 
Yet, as stated above,141 these prosecutions are the ones most fraught 
with political considerations, and thus are difficult to pursue. Reliance 
on national criminal justice systems is indispensable but, in that context, 
political considerations also have their own weight. ICJ is more likely to 
develop through national legal systems than through international 
institutions. The latter’s most effective role is to enhance the prospects 
of domestication of ICJ by acting as a catalyst and by providing 
technical assistance and support. Only through sustainable national 
capacity-building can ICJ truly progress. ICJ will always have a 
tortuous and painstaking path, consisting of the mutually reinforcing 
and complementary processes of justice at the international and national 
levels. How effective that process will be is yet to be ascertained. 


If war prevention failed, though admittedly some wars were 
prevented through the collective security system of the UN, and if the 
humanization of war failed, even though progress was made under the 
international humanitarian law regime, what would be left? For many, 
the answer is ICJ, the basic assumption being that the effective threat of 
criminal prosecution and punishment will engender a deterrence effect. 
And, if that does not work, then punishment tout court is deserved. 
After all, retributive punishment has its own merit as evidenced by the 
Torah, the Old Testament, and the Qur’an prescription of “an eye for an 
eye and a tooth for a tooth.”142 Moreover, Talion Law punishment is 
                                                           


141. See supra Part IX. 
142. Exodus 21:23–25 (“[I]f there is serious injury, you are to take . . . eye for eye, tooth for 
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also presumed to assuage the revenge impulses of individuals and 
groups who were victimized, though one can hardly point to any 
evidence that revenge prevents future conflicts—the contrary is more 
often the case. 


A glimpse at the state of world conflicts, and the post-conflict justice 
mechanisms that have been used, reveals the selectivity of ICJ and its 
insufficient capability of responding to the contemporary needs of 
justice. The blame for the weaknesses of ICJ rests on states, inter-
governmental organizations, and operators of ICJ institutions, for the 
excessive costs and low efficiency of these institutions. In large part, 
this blame falls on the United Nations, which administers these 
institutions in accordance with its own inefficient bureaucratic rules and 
costly financial standards. If ICJ is to have a hope for success, it will 
need to free itself from the UN bureaucratic and financial system. 


ICJ is a part of post-conflict justice, applying to conflicts of an 
international and non-international character alike. Conflicts of a non-
international character typically bring about the highest levels of 
victimization, but the lowest levels of justice modalities, because ICJ 
does not adequately address the problem of non-state actors. The 
significance of this is that these types of conflicts, with such a high 
volume of victimization and perpetrators, are increasing, while conflicts 
of an international character are decreasing. Because of this, it is 
unlikely that ICJ as we know it will be able to address these issues. The 
era of Nuremberg and Tokyo is over. What, then, is the future of ICJ? 


When we look at the ICTY and the ICTR over the past fifteen years, 
handling approximately 170 cases, and the ICC over twelve years 
handling four cases, how can ICJ cope with a potential thirty to forty 
conflicts in the world at one time with thousands of victims? The ICJ 
system is simply unable to deal with such a volume. Consequently, the 
international community needs to focus more on strategies of conflict 
prevention and to address the issues that give rise to conflict—extreme 
poverty, poor governance, corruption, and climate change, just to name 
a few. If more states fall prey to these problems, we will witness more 
conflicts, and thus more victims and human suffering. The greater the 
volume of conflicts, the less likely it will be that the ICJ system can 
adequately address them. 
                                                                                                                                      
tooth, hand for hand, foot for foot, burn for burn, wound for wound, bruise for bruise.”). In the 
Qur’an, “We ordained for them, a life for a life, and an eye for an eye, and a nose for a nose, and 
an ear for an ear, and a tooth for a tooth, and a [similar] retribution for wounds; but he who shall 
forgo it out of charity will atone thereby for some of his past sins.” Surah 5:45, THE MESSAGE OF 
THE QUR’AN 177 (Muhammad Asad trans., 2003). 
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The increased willingness of the international community, acting in 


one form or another, to intervene to stop conflicts is another 
encouraging sign. This includes collective military action that had never 
occurred before in history. These are encouraging signs for the 
reduction of collective violence. A current manifestation of the positive 
development is the emerging concept of the “Responsibility to Protect” 
enunciated by the World Summit of Heads of State that took place at the 
United Nations in 2005.143 However, the current debates of 2009 at the 
General Assembly reveal a deep cleavage between the Western 
developed states and Latin America, and states from Africa, Asia, and 
the Middle East, who claim that this emerging concept is a potential 
excuse for foreign intervention in their domestic affairs. Moreover, 
these states claim that double standards and exceptionalism belie claims 
of universalism and universality.144 They point to the ICC’s exclusive 
prosecution of Africans and to the Security Council’s only referral to 
the ICC—the Sudan. The UN Human Rights Council’s referral of the 
Goldstone report on the winter 2009 war in Gaza notwithstanding, there 
is no sign that the Security Council will refer that situation to the 
ICC.145 There is also no indication that the United States or other states 
will address the institutionalization of torture under the George W. Bush 
administration.146 


The ICC should prioritize this function in order to make 
complementarity a reality. In the future, the ICC should address 
exceptional situations, and certainly should not become a substitute for 
national justice systems. Above all, the international community must 
embrace ICJ as an indispensable component of world order. 


                                                           
143. See RICHARD W. WILLIAMSON, STANLEY FOUND., POLICY ANALYSIS BRIEF: SUDAN 


AND THE IMPLICATIONS FOR RESPONSIBILITY TO PROTECT (2009), available at 
http://www.stanleyfoundation.org/publications/pab/WilliamsonPAB1009.pdf. See generally 
GARETH EVANS, THE RESPONSIBILITY TO PROTECT: ENDING MASS ATROCITY CRIMES ONCE 
AND FOR ALL (2008); RESPONSIBILITY TO PROTECT: THE GLOBAL MORAL COMPACT FOR THE 
21ST CENTURY (Richard H. Cooper & Juliette Voinov Kohler eds., 2009). 


144. See M. Cherif Bassiouni, Universal Jurisdiction for International Crimes: Historical 
Perspectives and Contemporary Practice, 42 VA. J. INT’L L. 81, 137 (2001). See generally 
PRINCETON UNIV. PROGRAM IN LAW AND PUB. AFFAIRS, THE PRINCETON PRINCIPLES ON 
UNIVERSAL JURISDICTION (2001). 


145. See generally Neil MacFarquhar, U.N. Council Endorses Gaza Report, N.Y. TIMES, Oct. 
17, 2009, at A4. 


146. See M. Cherif Bassiouni, The Institutionalization of Torture Under the Bush 
Administration, 37 CASE W. RES. J. INT’L L. 389 (2006); see also M. CHERIF BASSIOUNI, 
TORTURE IN THE U.S.: ANYONE RESPONSIBLE? (forthcoming 2010). 
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A new world order147 in the era of globalization must be based on the 


following: (1) respect for, and observance of, international and regional 
human rights, which reflect the international community’s commonly 
shared values on the dignity of humankind as a whole, and of each and 
every person in particular; (2) the elimination of conflicts by collective 
security action based on the “Responsibility to Protect”; (3) economic 
development to prevent the failure of states; and (4) international 
measure to enhance the Rule of Law and support democracy. 


As expressed in ancient Chinese and Arabic proverbs, “the longest 
journey begins with the first step.” That first step has been taken by ICJ, 
and other steps will surely follow. The exigency of justice is part of 
humankind’s social values, and its course is inexorable. How far and 
how fast we progress on this journey will depend on individual and 
collective commitments to attain this laudable goal in which we all have 
a stake, and in which we all have a role to play. Every one of us can 
bring a grain of sand to the hill and can thus contribute to the overall 
result. The following statements aptly conclude these reflections: 


 
“If you see a wrong you must right it: 


with your hand if you can (meaning action), 
or, with your words (meaning to speak out), 


or in your heart, but that is the weakest of faith.” 
(Prophet Mohammed) 


 
“If you want Peace, work for Justice.” 


(Pope Paul VI) 
 


                                                           
147. See Giuliana Ziccardi Capaldo, Global Law and Politics: A Legal Approach to Political 


Changes, in 1 THE GLOBAL COMMUNITY: YEARBOOK OF INTERNATIONAL LAW AND 
JURISPRUDENCE 2007, at 5 (Giuliana Ziccardi Capaldo ed., 2008); Richard W. Mansbach, The 
Great Globalization Debate, in THE GLOBAL COMMUNITY: YEARBOOK OF INTERNATIONAL LAW 
AND JURISPRUDENCE 2007, supra, at 21. Both of these analyses examine the present state of 
globalization noting its impact on collective decision-making. These and other writings on 
globalization accept the assumption that human rights and ICJ are foundational to the processes 
and values of globalization, yet the studies in the field present no empirical data to that effect. It is 
this writer’s assumption, based on a forthcoming publication containing the results of a two-year 
study on post-conflict justice, that there is no tangible commitment by governments and IGOs to 
the effective advancement of ICJ. See M. Cherif Bassiouni, Assessing Conflict Outcomes: 
Accountability and Impunity, in THE PURSUIT OF INTERNATIONAL CRIMINAL JUSTICE: A WORLD 
STUDY ON CONFLICTS, VICTIMIZATION, AND POST-CONFLICT JUSTICE, supra note 35; see also 
M. Cherif Bassiouni, International Criminal Justice in the Era of Globalization: Rising 
Expectations, in 6 THE GLOBAL COMMUNITY: YEARBOOK OF INTERNATIONAL LAW AND 
JURISPRUDENCE 2005, at 3–14 (Giuliana Ziccardi Capaldo ed., 2006). 
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“The world rests on three pillars: on Truth, on Justice, and on 
Peace.” 


(Rabban Simeon Ben Gamaleil) 
 


“If Justice is realized, Truth is vindicated and Peace results.” 
(Talmudic Commentary) 
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1. ASSESSING CONFLICT-OUTCOMES: ACCOUNTABILITY AND IMPUNITY 


 Surprising as it may seem, nowhere is there a repository of the world’s conflicts since World War II. Nor is 


there a repository for the number of victims, post-conflict justice mechanisms utilized or their efficacy. One 


would have expected the United Nations to have kept a single record of victimization and both international and 


national responses to conflicts but this has not been the case. While there are a variety of public and private 


sources that mention victimization numbers and analyze post-conflict justice, none are definitive or all-inclusive. 


The International Institute of Higher Criminal Sciences (ISISC) has undertaken the task of performing a 


worldwide survey of conflicts which have occurred between 1948 and 2008, evidenced in the following section. 


To aid in the subsequent analysis this preliminary research was undertaken on a regional basis. The research and 


data amassed shows that between 1948 and 2008, some 311 conflicts whose total victimization fluctuates, 


depending on the estimates, between 85-170million casualties.1 At the lower end of the estimates, it is twice the 


number of victims cumulatively produced by both World Wars I and II. Notwithstanding, this staggering level of 


victimization, the States involved and the international community have only sporadically applied any post-


conflict modalities with respect to these conflicts. Surprisingly, not to say shockingly, the overwhelming majority 


of these conflicts have resulted in total impunity for the perpetrators of large scale victimization corresponding to 


well-established international crimes.  


 Impunity for international crimes and serious violations of fundamental human rights have been a matter of 


concern to the world community since the end of World War II.2 Most of the victimization occurred in conflicts 


of a non-international character, purely internal conflicts and tyrannical regime victimization. In part, because 


international humanitarian law has gaps in its normative coverage applicable to these types of conflicts and 


victimization contexts, most of the perpetrators have evaded international accountability. National legal systems, 


which have, however, sufficient justice and enforcement capabilities, seldom prosecute persons who commit such 


crimes as genocide, crimes against humanity and war crimes. As a result, perpetrators of these crimes also evade 


national accountability. 


 Recent tragic events such as those that occurred in Cambodia, the former Yugoslavia, Rwanda, Liberia and 


Sierra Leone have raised world consciousness to new heights, and, in response, the United Nations Security 


Counsel established ad hoc international criminal tribunals for the former Yugoslavia and Rwanda. The 


experience of these tribunals has demonstrated both the need and the feasibility of establishing a permanent 


criminal court. In 1995, the United Nations General Assembly established first an ad hoc Committee and then in 


1996, a Preparatory Committee to prepare a draft statute for an international criminal court. In 1997, it called for 


a Diplomatic Conference to be held in Rome, 15 June-17 July 1998 to adopt a Convention establishing an 


international criminal court. 


 Since then, other tragic conflicts have occurred, some still ongoing, in the Democratic Republic of the 


                                                 
1  The following section which looks at specific victimization numbers estimates total casualties between 92-101million. 
2 See 594 LAW & CONTEMP. PROBS. (1996) This publication was completed in February 1998, even though the year of 
publication appearing in the journal is 1996. This is due to a backlog in the journal’s publication program. 
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Congo, Uganda and Darfur, Sudan. International criminal prosecutions are only one of the modalities of 


accountability, but they are not necessarily the most appropriate of the various accountability modalities for all 


types of conflicts. Indeed, there is a range of modalities, used individually or in combination that may be more 


appropriate to a given situation. Among them are truth and reconciliation commissions, investigatory 


commissions, compensation mechanisms, national prosecutions and lustration mechanisms. Which one of these 


modalities or a combination thereof will be appropriate in a given post-conflict situation will depend on a variety 


of factors such as the ultimate goals of the parties to the previous conflict, their willingness to reconcile, the 


extent of the harm done, the duration of the conflict, as well as other external and internal circumstances that may 


bring about, in the best of cases, reconciliation, and in the worst cases, partitions. 


 No matter what the accountability modalities may be, there is no doubt that some form of accountability is 


necessary as a way of healing the wounds of the past and paving the way towards future reconciliation. But 


accountability also embodies justice, a fundamental value shared by all peoples of the world. This fundamental 


value can neither be ignored nor sidestepped in the pursuit of expedient political solutions. To do so would be 


merely to invite the resumption of conflict. Since justice is one of the ways of dampening the embers of revenge, 


it is, therefore, an essential element in the achievement of both peace and reconciliation. Justice, however, must 


be pursued with transparency, impartiality, integrity, political independence and fairness.  


2. GENESIS OF THE PROJECT 


 In order to advance the humanitarian values mentioned above, as well as the twin policy objectives of 


peace and justice, ISISC and IHRLI began their collaboration eleven years ago. Since that time, the project has 


involved over 300experts from over 38 countries. It began with expert discussions of the problem of impunity 


culminating in a series of meetings and publications.3 The first stage was the preparation of a number of research 


papers which were previously published.4 This was followed by a first meeting of experts in 1997 at the 


Holocaust Memorial Museum in Washington, D.C. The draft post-conflict justice guidelines developed at that 


meeting were discussed at a 1998 meeting at ISISC in Siracusa, Italy, cosponsored by twenty-six leading 


organizations and attended by 120 persons from thirty-nine countries.  The participants, speakers and rapporteurs 


were among the world’s most renowned experts.  Their intellectual contribution, as well as their commitment and 


dedication to the cause of international criminal justice gives hope to all who are concerned with its progress. The 


proceedings of the Siracusa meeting were published in 14 Nouvelles Études Pénales 1998, published by the 


AIDP, and the preliminary guidelines were revised and published in this writer’s book entitled POST-CONFLICT 


JUSTICE.5   


 Beginning in 2003, IHRLI and the Chicago Council on Foreign Relations held a series of three meetings to 


discuss post-conflict justice and review the draft principles, which were renamed the Chicago Principles on Post-


                                                 
3 Information in this section is taken from M. Cherif Bassiouni, Preface, in INTERNATIONAL HUMAN RIGHTS LAW INSTITUTE, 
ET AL., THE CHICAGO PRINCIPLES VII-IX (2008). 
4 LAW & CONTEMP. PROBS., supra note 2.  
5 POST-CONFLICT JUSTICE (M. Cherif Bassiouni, ed. 2002).  See also M. Cherif Bassiouni, Preface: Reigning in Impunity for 
International Crimes and Serious Violations of Fundamental Human Rights: Proceedings of the Siracusa Conference 17-21 
September 1998, 14 NOUVELLES ÉTUDES PENALES, 5 (1998).  
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Conflict Justice. From 2003 through 2005, various versions of these draft principles were circulated for comment. 


During this process, more than 180 experts from 30 countries were consulted. In this way, the Chicago Principles 


on Post-Conflict Justice benefited from the input of a diverse group of distinguished individuals representing 


distinct personal, professional, and cultural backgrounds and experiences.  The Chicago Principles on Post-


Conflict Justice are designed to contribute to the international movement to address past violations of human 


rights and humanitarian law.  Post-conflict justice embodies a fundamental commitment to truth, peace, 


reconciliation, the rights of victims, and the basic sanctity and inherent value of human life.   


3. BASIC PREMISES 


 From the mid-20th century to the present, wars, insurgencies, ethnic unrest, and the repressive actions of 


authoritarian regimes have produced enormous human suffering and the deaths of tens of millions, the majority 


of whom have been civilians. These conflicts often involve significant and systematic violations of fundamental 


human rights, including genocide, torture, disappearances, massacres, rape, and mass displacement. In general, 


institutionalized impunity protects perpetrators while victims’ demands for accountability are ignored. More 


often than not, justice for past atrocities is sacrificed for political expediency, often as a means to negotiate the 


end of a conflict.  


 However, there is a growing international acknowledgment that building a responsive and democratic 


society in the wake of atrocity requires an open engagement with the demands of victims and a corresponding 


commitment to truth, justice, and reconciliation. Increasingly, the international community, governments, and 


civil society organizations seek accountability for past atrocities as expressed through a diverse set of ideas and 


practices known as “post-conflict justice.” The development of post-conflict justice represents a significant shift 


in the international politics of peace, security, and national reconstruction, as well as an important stage in the 


evolution of the global movement to protect and defend fundamental human rights.   


 Post-conflict justice is premised on an understanding that domestic stability, security, and democratic 


governance in the aftermath of atrocity are strengthened by a commitment to justice and accountability. Openly 


facing the legacy of past violence is essential for preventing future victimization, achieving peace and 


reconciliation, and protecting human rights.  


 Despite the growing policy significance of these ideas and a steady increase in resources for specific post 


conflict justice initiatives, the international community remains largely unprepared for each new challenge. The 


Security Council, other United Nations entities, governments, regional bodies, and non-governmental 


organizations generally respond to transitional situations in a reactive, improvised, and often inefficient manner. 


All too often, these key actors fail to coordinate programs and funding, resulting in post-conflict justice strategies 


that are poorly integrated and inadequately address the specific demands of local culture and context.  


 In part, this problem results from the absence of clear and widely accepted principles on post-conflict 


justice. The lack of basic guidelines makes it difficult for international and domestic actors to efficiently design 


policies and determine which combinations of strategies are most effective for addressing particular social, 


political, and cultural needs. In addition, guiding principles could help establish a clear, common language for 


discussing post-conflict justice. The use of uniform terminology, definitions, and concepts could improve 
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communication, analysis, and coordination among United Nations entities, governments, regional bodies, and 


non-governmental organizations.  


  The Chicago Principles on Post-Conflict Justice are designed to address these problems. The first part 


provides overview of the fundamentals of the field, presenting post-conflict justice as a set of ideas and practices 


based upon a number of foundational ideas. The section also provides a series of general concepts to assist in 


designing and implementing post-conflict justice strategies. The following section presents seven guiding 


principles on post-conflict justice involving: prosecutions; truth-telling and investigations of past violations; 


victims’ rights, remedies and reparations; vetting, sanctions and administrative measures; memorialization, 


education and the preservation of historical memory; traditional, indigenous and religious approaches to justice 


and healing; and, institutional reform and effective governance. Each principle is followed by a review of 


concrete recommendations regarding the design and implementation of post-conflict justice strategies, policies, 


and programs. The text uses the term “shall” to indicate an established obligation under international law and the 


term “should” to reference a suggested action based on international norms.  


 The Chicago Principles on Post-Conflict Justice are designed to encourage improved focus and greater 


coherence regarding strategies for addressing past atrocities. The term “post-conflict justice” is used with an 


understanding that there exist a number of similar or related concepts including “transitional justice”, “strategies 


for combating impunity”, “peace building”, and “post-conflict reconstruction”. These terms and their definitions 


overlap and their diversity reflects both the evolving nature of the field and links with particular institutions 


rather than substantial differences in understanding or ideology.  


 The Chicago Principles on Post-Conflict Justice present the search for accountability in the aftermath of 


conflict as a complex, multifaceted, interdisciplinary process that extends beyond a formal legalistic approach. 


Domestic and international prosecutions on their own rarely provide victims and a suffering society with 


adequate justice for past atrocities. Relying solely on formal legal action generally fails to fully address victims’ 


needs and may reveal serious limitations within a transitional government that ultimately weakens society’s faith 


in the legitimacy of judicial processes. If prosecutions are not integrated into a broad strategy of accountability, 


they can appear as political acts and may run the risk of allowing perpetrators to become martyrs or otherwise 


creating barriers to a more socially coherent vision of justice. Similar criticisms may be leveled at any isolated, 


sector-specific approach to justice, particularly within a society that has suffered severe and systematic violations.  


 The Chicago Principles on Post-Conflict Justice acknowledge substantial differences between international 


humanitarian law, international human rights law, and international criminal law. However, the document does 


not address the complex and often technical legal questions that arise from these distinctions. This is partly 


because key differences between these bodies of law reflect an understanding of international wars as distinct 


from domestic conflicts and an acceptance of clear divisions between state and non-state actors. Recent conflicts 


have substantially blurred these differences rendering prior legal categories insufficient. Rather than resolving 


these legal disputes, the Chicago Principles on Post-Conflict Justice embrace a victim-centered rather than 


conflict-centered approach as a means of improving the design and implementation of policies to address human 


suffering in the aftermath of conflict.  


 The Chicago Principles on Post-Conflict Justice have been prepared at a time of intense international 
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discussion regarding these issues. This can be seen in a growing number of important contributions by scholars, 


activists, and organizations, including a series of major United Nations studies reviewing peacekeeping 


operations, policies to combat impunity, victims’ rights, and comparative analyses of fieldwork experiences. The 


Chicago Principles on Post-Conflict Justice link theory and practice, providing a valuable reference for those 


directly engaged in peace processes, national reconstruction, peacekeeping operations, and the development and 


implementation of policies to defend and protect fundamental rights. The document may also be of use to 


scholars, activists, politicians, journalists, and others interested in accountability, justice, and human rights.  


4. EVOLUTION OF THE CONCEPT OF POST-CONFLICT JUSTICE  


 Recent history has shown that enhancing accountability and minimizing impunity are important elements 


for peace and stability and for building democratic states in the wake of conflict. Post-conflict justice modalities 


are also essential for establishing the rule of law, respecting human rights, honoring the suffering of victims, and 


preventing the recurrence of future violations.  


 Post-conflict justice is a relatively new concept whose coherence is only now emerging after two decades 


of theoretical and practical development. The essential commitments of post-conflict justice are grounded in the 


foundational global promises that established the modern human rights system over fifty years ago. However, the 


specific processes described by the term represent a significant and relatively recent development. The 


intellectual roots of post-conflict justice can be traced to the period following World War I when the emerging 


international community began to seriously consider the value of seeking justice in the aftermath of conflict, 


despite taking little substantive action. After World War II, the international community established key 


institutions of post-conflict justice, including the International Military Tribunals at Nuremberg and Tokyo and 


supported related domestic war crimes prosecutions in Europe and Asia.  


 These initiatives were linked to the birth of the modern human rights system through the creation of the 


United Nations and the broad acceptance of the Universal Declaration of Human Rights from 1948. From the 


1950s through the 1980s, human rights commitments continued to develop. However, the Cold War demands of 


real politik and the profound ideological and political divisions of the time prevented the implementation of more 


substantial policies of accountability and justice. During this time, there were major advances in treaty law, 


significant development of international institutions and a growing engagement with the  


substance of human rights obligations.  


 From the mid-1980s on, there was a surge of interest in post-conflict justice associated with a number of 


political transitions from authoritarian to democratic regimes. In South and Central America, many countries 


initiated processes of openly engaging the legacy of past systematic repression. Newly democratic governments 


implemented domestic prosecutions, truth commissions, reparations policies, and mechanisms of 


memorialization, often motivated by popular pressure, civil society, and local human rights groups. In Eastern 


and Central Europe, governments created related initiatives involving public debate, memorialization, opening 


security archives, and instituting administrative sanctions known as “lustration” or “vetting.” In general, these 


post-conflict justice strategies emerged from the bottom up, arising out of popular movements and developing in 


response to local experiences and local demands.  
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 By the mid-1990s, a broad international consensus had developed regarding the need to link justice and 


reconciliation with the end of conflict and support for democratic transitions. This historic shift grew out of the 


increasing legitimacy of human rights discourse, the activities of international and domestic non-governmental 


organizations and a general expansion of states’ legal commitments to fundamental human rights. The 


international acceptance of post-conflict justice ideas and strategies was also related to expanding United Nations 


operations, including peacekeeping and human rights missions as well as a growing institutional recognition of 


the link between human rights and international development. This process advanced through the Security 


Council’s establishment of the Commission to Investigate War Crimes in the former Yugoslavia, the 


International Criminal Tribunal for the former Yugoslavia, the International Criminal Tribunal for Rwanda, and 


the creation of the International Criminal Court. Other related United Nations initiatives included support for 


truth commissions, vetting, institutional reforms, and the creation of mixed national/international tribunals in 


Sierra Leone, Kosovo, East Timor and Cambodia.  


 However, the United Nations’ engagement with post-conflict justice typically lacks central coordination 


which has led to inefficiency, excessive costs, and poor implementation. Post-conflict justice interventions have 


generally been managed by too many distinct and disconnected United Nations bodies, including the High 


Commissioner for Human Rights in Geneva, the Department of Peacekeeping Operations in New York, the 


Office on Drugs and Crime in Vienna, the United Nations Development Program in New York, as well as other 


offices within the Secretary General. The UN agencies involved in these processes generally operate with 


established internal bureaucracies, limited coordination or integration, and the lack of a unifying master plan.  


 These problems are heightened by the role of the Security Council which presently devotes a 


disproportionate amount of its valuable time and resources to a small number of post-conflict issues, such as the 


two ad-hoc tribunals. In addition, the Security Council is not well positioned for managing coordinated post-


conflict justice programs because successful policies require a sensitive and flexible engagement with local 


conditions, including substantial input by NGOs, IGOs and community representatives.  


 Alongside these international processes, many countries implemented their own post-conflict justice 


strategies, at times independently and at other times with outside support and guidance. These strategies included 


domestic prosecutions of both high and low-level perpetrators and a variety of institutional reforms, including 


new constitutions, judicial reform, and the creation of formal human rights monitoring bodies. Governments in 


dozens of countries have also implemented truth commissions, a practice unique to the evolution of post-conflict 


justice, as well as vetting policies, systems of reparation, and mechanisms of memorialization.  


 In recent years, post-conflict justice ideas, strategies, and processes have gained substantial momentum. 


These diverse practices mark a shift in the way the nations and the international community understand national 


reconstruction, peace, and democracy. Issues of truth-telling, reconciliation, and legal and moral accountability 


are now viewed as essential elements of peace negotiations and form the foundation of many national 


reconstruction programs. As a result of the widespread implementation of post-conflict justice policies around the 


world, it is now possible to draw upon and learn from prior experiences. Alongside growing global consensus 


regarding the validity and necessity of a commitment to post-conflict justice, there is a pressing need for 


increased comparative research as well as the establishment of clear guidelines and principles.  
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5. BALANCING PEACE, JUSTICE AND RECONCILIATION  


 Post-conflict justice involves a delicate balance between peace, justice, and reconciliation. Managing these 


issues is difficult, especially within highly divisive political contexts following wars, civil unrest, and 


authoritarian rule. The situation is especially complex where addressing victims’ needs involves confronting 


political actors directly or indirectly responsible for past atrocities. Despite the tensions inherent in balancing 


competing goals, it is inappropriate and inaccurate to assume that countries must choose between political 


security and a failure to engage past atrocities or instability coupled with accountability and reconciliation. One 


of the goals of the movement for post-conflict justice is to demonstrate that peace and justice are complementary.  


 Ending hostilities and establishing peace is often a difficult, tenuous process involving protracted 


negotiations and the intervention and assistance of various governments, the United Nations and other 


multinational organizations. More often than not, peace is simply viewed as the absence of war. However, 


genuine peace requires the creation of a positive foundation for social, political and economic growth grounded 


in the respect for fundamental human rights.  


 Peace processes and the formation of new governments frequently involve the participation of perpetrators 


who seek to evade accountability for past atrocities. However, if those involved in transitional negotiations accept 


impunity for past violations as legitimate, perpetrators may be allowed to trade full protection from responsibility 


for past crimes in return for various promises. The Chicago Principles on Post-Conflict Justice highlight the long-


term value of a firm commitment to accountability integrated within a broad- based plan for national 


reconstruction and reconciliation. A series of guiding principles that establish clear foundational commitments 


regarding post-conflict justice may help negotiators resist the temptation to avoid an engagement with questions 


of justice in order to achieve expedient political settlements.  


 After a conflict is formally resolved, a country’s transitional process often requires interventions to ensure 


security, demobilize armed groups, rebuild key state institutions, and encourage economic development and 


overall stability. These objectives cannot be achieved simultaneously or implemented quickly. Instead, they 


depend on a number of factors which vary from conflict to conflict, and are often bound to the support of the 


international community and its willingness to contribute expertise and resources. 


 A serious approach to post-conflict justice requires balancing pressing moral demands for action with the 


recognition of the practical and political limitations that characterize transitional contexts. This is particularly true 


in the aftermath of conflict and authoritarian rule where nations often face collapsed infrastructure, continued 


insecurity, the presence of armed groups, a traumatized population, a devastated economy, endemic poverty, and 


a transitional government with limited resources. The Chicago Principles on Post-Conflict Justice recognize that 


legal systems in these contexts are often dysfunctional or nonexistent and that peacekeeping operations are 


generally not well-suited to addressing the demands of victims and other pressing justice needs. Establishing 


social order and basic governance in such contexts presents a serious challenge to domestic and international 


actors.  


 Over the last two decades it has become increasingly clear that restoring peace and security in the 


aftermath of conflict requires a long-term commitment based on careful planning and effective implementation as 


well as the coordination of support mechanisms. This has rarely occurred especially in the areas of governance, 
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justice, and rule of law. Recent United Nations efforts express an awareness of this need and a growing 


commitment to a more comprehensive and integrated approach to post-conflict justice.  


 Of special interest is the acknowledgment of the fundamental link between post-conflict justice, global 


peace, and sustainable development. The Chicago Principles draw on an expanding number of United Nations 


documents as well as field experiences from various international missions.6 Addressing these issues requires 


coordinated program design and implementation, substantial and consistent funding, increasing and fostering 


local input and control, and the formal elaboration and adoption of basic guidelines on post-conflict justice.  


 It is essential that rule of law strategies are implemented soon after formal peace is established and that 


there is adequate international funding and support. General reconstruction efforts should be managed with great 


sensitivity to the fundamental commitments of post-conflict justice. This encourages greater policy integration as 


well as an acknowledgment that rebuilding a society in the wake of destruction is itself an act of reconciliation 


and a mode of seeking justice.  


 Developing and implementing post-conflict justice policies is always contested, both domestically and 


internationally. While the specifics of each intervention are necessarily subject to debate, the overall vision of 


post-conflict justice should always be victim-centered, linked with social reconciliation, and based not on short-


term objectives, but on a firm moral and legal commitment to fundamental human rights. 


6. DEVELOPING A COMPREHENSIVE PLAN  


 Designing appropriate post-conflict justice strategies requires a high degree of flexibility and an open and 


evolving engagement with the specific demands of local reality. Meaningful post-conflict justice policies must 


have a high degree of legitimacy and require substantial political will on the part of leaders inside and outside of 


the government. While complete accountability is the desired ideal, this is rarely practical or possible. For this 


reason, successful post-conflict justice interventions require a creative engagement with political realities. Post-


conflict justice strategies must always seek to maximize accountability and minimize impunity. An appropriate 


post-conflict justice strategy will reveal as much truth as possible; achieve as much reconciliation as is feasible; 


provide as full and complete reparations as are affordable; and, address past violence in an open, transparent, and 


truthful manner.  


 The development of comprehensive post-conflict justice strategies requires that vulnerable groups, such as 


women, children, refugees, the elderly, and disempowered religious or ethnic minorities, be provided with special 


                                                 
6 At the 2005 World Summit the General Assembly adopted G.A. Res. 60/1, U.N. Doc. A/RES/60/1 (Oct. 24, 2005) 
reaffirming, among other things, the need for post-conflict justice and accountability. Most recently, the desire for 
accountability can be found in the annual from the Secretary General and the UN High Commissioner for Human Rights 
urging the General Assembly adoption of the Basic Principles on the Right to a Remedy and Reparation for Victims of Gross 
Violations of International Human Rights Law and Serious Violations of International Humanitarian Law as well as the 
International Convention for the Protection of All Persons from Enforced Disappearances.  See The Secretary General, 
Annual Report of the United Nations High Commissioner for Human Rights and Reports of the Office of the High 
Commissioner and the Secretary General, delivered to the Human Rights Council, U.N. Doc. A/HRC/8/14 (June 3, 1008).  
Additionally, the Human Rights Council has received numerous reports encouraging actions to eliminate impunity, 
including: successful prosecutions, preventative systems, vetting and creating new national human rights institutions, among 
others. See generally Mr. Titinga Frédéric Pacére, Technical Assistance and Capacity-Building: Report of the Independent 
Expert on the Situation of Human Rights in the Democratic Republic of the Congo, delivered to the Commission on Human 
Rights, U.N. Doc A/HRC/7/25 (Feb. 29, 2008). 
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protections and adequate means to engage in the process of addressing the past. In particular, programs should be 


established with a clear understanding of the often gendered nature of political violence and the special needs of 


women, whether as widows, primary caregivers, or community leaders. Post-conflict justice requires great 


sensitivity to social and cultural context and a clear understanding of local political interests. Policymakers need 


to engage in national consultations and seek significant local input from non-governmental organizations, 


community groups, traditional or tribal leaders, religious organizations, and others. The process of rebuilding the 


justice system should be undertaken with a commitment to adequately accommodating local input and needs.  


 Just as conflicts arise from distinct local issues and involve different types of repression and violence, post-


conflict situations vary dramatically. Rebuilding in the aftermath of an international war differs from 


reconstruction in the wake of an internal conflict. Further distinctions exist between conflicts of an ethnic or 


religious nature, or political transitions following the fall of a tyrannical regime.  


 Post-conflict justice is also highly dependent on the processes through which a conflict was brought under 


control. Some conflicts terminate with the overwhelming victory of one side over another, providing the 


prevailing force with near-complete control over the management and implementation of national reconstruction. 


While this may simplify the creation of strategies to address past violence, it fosters an imbalance of interests that 


can negatively impact the creation of fair and impartial policies. Other conflicts end through negotiated 


settlements which often reflect the demands and needs of various parties, but present their own challenges. 


Negotiated settlements may involve significant equality in the power and influence of conflicting parties or 


substantial disparities. In addition, a variety of external issues and constituencies often play a role in shaping 


peaceful outcomes.  


 The suffering arising from repressive authoritarian regimes and violent conflicts— particularly those 


involving genocide, crimes against humanity, war crimes, mass killing, institutionalized torture, and other severe 


and systematic human rights violations—is ultimately unanswerable. No true remedy exists for these brutal acts. 


However, in the wake of conflict, societies and governments should acknowledge past suffering and take action 


to address claims for justice arising from past violence. Post-conflict justice arises from a profound human need 


to acknowledge the truth of suffering and to press for accountability as a means of building for the future.  


 It remains possible to improve the world’s response to past violations of human rights and humanitarian 


law. However, a substantial change in enabling post-conflict justice requires political will, resources and long-


term commitments. The Chicago Principles on Post-Conflict Justice encourage a comprehensive, integrated 


approach to addressing past atrocities involving quick action, long-term planning, national consultations, the 


participation of diverse constituencies, sensitivity to local context and culture, broad institutional reform, and a 


domestic and international commitment to linking justice, peace and reconciliation. 


7. PURPOSES OF THE PROJECT 


 The ISISC has undertaken this research project on Fighting Impunity and Promoting International 


Justice with the objective of promoting the development of an integrated approach to post conflict justice and 


link interaction and domestic strategies to the evolving role of the International Criminal Court. The project uses 


a combination of comparative research and global advocacy as a means of assisting governments, inter-



http://www.icc-cpi.int/
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governmental organizations and civil society in reviewing various post-conflict justice experiences and 


modalities and thus determines the most appropriate policy responses. One of the project’s established goals is to 


enhance accountability and to reduce impunity for international crimes. Thus, the project aims at strengthening 


the international commitment to justice evidenced by the creation of the International Criminal Court and links 


support for this new body to a broad process of institutional support to forge a general framework for promoting 


accountability, reconciliation, and rehabilitation and to strengthen national institutions in countries emerging 


from conflict.  Such a process is based on the complementarity of national judicial institutions and international 


bodies, particularly the International Criminal Court. The final report is to serve those who are concerned with 


promoting peace and security in the PC environment and to develop. It will therefore be part of a comprehensive 


peace-building strategy for countries emerging from conflict. In this respect, the project supports and 


complements the United Nations’ efforts in enhancing the Rule of Law in post-conflict justice situations. 


8.  PROJECT PARTNERS  


A. PROJECT FUNDERS 


• EuropeAid Office of the European Commission  


The European Commission’s EuropeAid cooperation office manages EU external aid programs and ensures that 


development assistance is delivered worldwide. EuropeAid's main mission is to implement the Commission’s 


external aid instruments, both those funded by the Union’s budget and the European Development Fund. To 


ensure coherence, complementarity and coordination in implementing external assistance programs worldwide, 


EuropeAid works in close collaboration with its various partners. The overall aim is to make external aid more 


effective. Civil society, international organizations and governments of EU Member States are all important 


actors in this field. 


B. PROJECT CO-SPONSORS 


• Association International de Droit Pénal (AIDP) 


The Association International de Droit Pénal was established in 1924 to continue the activities of the 


International Union of Penal Law (1889). The AIDP is worldwide the oldest association of specialists in penal 


law and one of the oldest scientific associations. Its field of actions covers: 1) criminal policy and codification of 


penal law; 2) comparative criminal law; 3) international criminal law (with a specialization in international 


criminal justice) and 4) human rights in the administration of criminal justice. It is open to all those who in the 


different countries devote themselves to the study of criminal law or are concerned with its application and tend 


to promote the development of legislation and institutions with a view towards improving a more humane and 


efficient administration of justice. 


• Irish Centre for Human Rights (ICHR) 


The Irish Centre for Human Rights is one of the world’s premier university-based institutions for the study and 


promotion of human rights and humanitarian law. Since its establishment in January 2000, the Centre has 


developed a global reputation for excellence in the field of human rights teaching, research and advocacy, which 



http://ec.europa.eu/europeaid/who/about/index_en.htm

http://ec.europa.eu/europeaid/who/partners/index_en.htm

http://ec.europa.eu/europeaid/who/partners/civil-society/index_en.htm

http://ec.europa.eu/europeaid/who/partners/international-organisations/index_en.htm

http://ec.europa.eu/europeaid/who/partners/eu-national-parliaments/index_en.htm





ISISC –  FIGHTING IMPUNITY AND PROMOTING INTERNATIONAL JUSTICE 
(all rights reserved, no reprinting without the Institute’ permission) 


 


 14


has enabled the institution to attract high quality students to its acclaimed Masters programs and to build a 


thriving community of doctoral researchers. Whilst the Centre is autonomous in both its physical location and 


day-to-day operations, its academic staff are members of the Faculty of Law at the National University of Ireland, 


Galway, with whom the Centre is linked and maintains a close and cooperative working relationship.  


• International Human Rights Law Institute (IHRLI) 


The International Human Rights Law Institute is at the forefront of contemporary human rights and rule of law 


research, training and advocacy. Since its founding in 1990, the Institute has engaged in post-conflict justice 


programs and large-scale human rights documentation projects throughout the world. IHRLI conducts scholarly 


research on human rights, international criminal law and international humanitarian law. The Institute also 


prepares DePaul law students, activists and scholars for careers in human rights through fellowship programs, 


special courses, internships and research opportunities in Chicago and abroad. 


C. REGIONAL CONFERENCE CO-SPONSORS 


Arab World Regional Conference  


• Arab Organization for Human Rights  


The Arab Organization for Human Rights works for the respect of human rights and fundamental freedoms of all 


citizens and residents of the Arab world, defending any individual whose human rights are subjected to violations 


or whose freedom is restricted in any way. 


• Cairo University, Faculty of Law  


Cairo University, established in 1908 as the result of an effort to establish a national center for educational 


thought, is a comprehensive institution of higher learning committed to preparing students for the challenges of a 


rapidly changing workplace.  


• Egyptian National Council for Human Rights  


The National Council of Human Rights, subsidiary to the Shoura Council, aims at promoting and developing 


human rights, consolidating their values, spreading awareness of these rights and ensuring their practice. 


• League of Arab States 


The League of Arab States is a regional organization of 22 Arab States in Southwest Asia, and North and 


Northeast Africa whose main goal is to draw closer the relations between member States and coordinate 


collaboration between them, to safeguard their independence and sovereignty, and to consider in a general way 


the affairs and interests of the Arab countries. 


• MacArthur Foundation, funding for the conference  


Through the support it provides, the MacArthur Foundation fosters the development of knowledge, nurtures 


individual creativity, strengthens institutions, helps improve public policy, and provides information to the 


public, primarily working to defend human rights, advance global conservation and security, and understand how 


technology is affecting children and society. 


• University of Ain Shams, Faculty of Law  



http://www.statcounter.com/

http://www.nuigalway.ie/human_rights/Programmes/llm.html

http://www.nuigalway.ie/human_rights/Programmes/phd.html

http://en.wikipedia.org/wiki/Southwest_Asia

http://en.wikipedia.org/wiki/North_Africa

http://en.wikipedia.org/wiki/Horn_of_Africa

http://www.macfound.org/human_rights

http://www.macfound.org/conservation

http://www.macfound.org/peace_and_security

http://digitallearning.macfound.org/
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Ain Shams University, as the third Egyptian university, was founded in July 1950. Being a major scientific and 


cultural institution, Ain Shams University has played an undeniable role in developing the cultural and scientific 


life in Egypt and enriching human knowledge in general, and legal knowledge in particular. 


Americas Regional Conference  


• Instituto Interamericano de Derechos Humanos 


Created in 1980, the Interamerican Institute for Human Rights is one of the most important world centres for 


teaching, research and promotion of human rights. Its mission is to promote and to strengthen respect for the 


human rights set out in the American Convention on Human Rights. 


Africa Regional Conference  


• Institute for Justice and Reconciliation 


The Institute for Justice and Reconciliation was established to promote reconciliation, transitional justice and 


democratic nation-building in Africa by means of research, analysis and selective intervention. 


Asia Regional Conference  


• International Commission of Jurists 


The International Commission of Jurists is dedicated to the primacy, coherence and implementation of 


international law and principles that advance human rights, providing legal expertise to ensure that 


developments in international law adhere to human rights principles and that international standards are 


implemented at the national level.  


Europe Regional Conference 


• Grotius Centre for International Legal Studies  


The Grotius Centre for International Legal Studies is a Hague based centre of Leiden University, which houses a 


variety of activities and programs, covering all aspects of international law, at the highest levels of academia.  


• T.M.C. Asser Instituut  


Over forty years, the T.M.C. Asser Instituut has developed into a leading scientific research institute in the field 


of International Law, cooperating with Dutch law faculties as well as with other national and foreign institutions.  
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10. GENESIS OF THE PROJECT 


 In order to advance the humanitarian values mentioned above, as well as the twin policy objectives of 


peace and justice, ISISC and IHRLI began their collaboration eleven years ago. Since that time, the project has 


involved over 300experts from over 38 countries. It began with expert discussions of the problem of impunity 


culminating in a series of meetings and publications.7 The first stage was the preparation of a number of research 


papers which were previously published.8 This was followed by a first meeting of experts in 1997 at the 


Holocaust Memorial Museum in Washington, D.C. The draft post-conflict justice guidelines developed at that 


                                                 
7 Information in this section is taken from M. Cherif Bassiouni, Preface, in INTERNATIONAL HUMAN RIGHTS LAW INSTITUTE, 
ET AL., THE CHICAGO PRINCIPLES VII-IX (2008). 
8 LAW & CONTEMP. PROBS., supra note 2.  
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meeting were discussed at a 1998 meeting at ISISC in Siracusa, Italy, cosponsored by twenty-six leading 


organizations and attended by 120 persons from thirty-nine countries.  The participants, speakers and rapporteurs 


were among the world’s most renowned experts.  Their intellectual contribution, as well as their commitment and 


dedication to the cause of international criminal justice gives hope to all who are concerned with its progress. The 


proceedings of the Siracusa meeting were published in 14 Nouvelles Études Pénales 1998, published by the 


AIDP, and the preliminary guidelines were revised and published in this writer’s book entitled POST-CONFLICT 


JUSTICE.9   


 Beginning in 2003, IHRLI and the Chicago Council on Foreign Relations held a series of three meetings to 


discuss post-conflict justice and review the draft principles, which were renamed the Chicago Principles on Post-


Conflict Justice. From 2003 through 2005, various versions of these draft principles were circulated for comment. 


During this process, more than 180 experts from 30 countries were consulted. In this way, the Chicago Principles 


on Post-Conflict Justice benefited from the input of a diverse group of distinguished individuals representing 


distinct personal, professional, and cultural backgrounds and experiences.  The Chicago Principles on Post-


Conflict Justice are designed to contribute to the international movement to address past violations of human 


rights and humanitarian law.  Post-conflict justice embodies a fundamental commitment to truth, peace, 


reconciliation, the rights of victims, and the basic sanctity and inherent value of human life.   


11. PROJECT’S METHODOLOGY 


 The project combines international and comparative research as a means of assisting governments, inter-


governmental organizations and civil society in reviewing various post-conflict justice experiences in order to 


better assess what needs to be done in ongoing and future situations. This required undertaking regional and 


thematic studies converging both vertical and horizontal studies. 


A. PREPARATORY MEETINGS 


 Between July 2007 and May 2008, three preparatory meetings between the project’s Steering Committee 


and project experts took place.  These preparatory meetings served to clarify the methodology for the project and 


solidify the tasks to be undertaken by the project experts. These preparatory meetings also served to help 


concretely explain the Chicago Principles as they were chosen to provide the framework within the research 


would take place, ultimately leading to the actual implementation of post-conflict mechanisms in countries that 


experienced, or are likely to experience, conflicts and gross violations of human rights. 


 The essential aim of the project is to produce a manual which will critically look at the possible modalities 


for providing post-conflict justice, and provide template strategies that remain aware of political and social 


realities without sacrificing the quest for accountability and international justice. This manual will serve as a 


guideline to assist the UN and Governments in advancing accountability and avoiding impunity. Existing 


examination of post-conflict justice is often based on a limited number of cases and circumstances. One of the 


                                                 
9 POST-CONFLICT JUSTICE (M. Cherif Bassiouni, ed. 2002).  See also M. Cherif Bassiouni, Preface: Reigning in Impunity for 
International Crimes and Serious Violations of Fundamental Human Rights: Proceedings of the Siracusa Conference 17-21 
September 1998, 14 NOUVELLES ÉTUDES PENALES, 5 (1998).  
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major objectives of this report is to include the many conflicts that have often been avoided or forgotten.  A 


summary of this manual will be distributed at five regional conferences around the world to practitioners, 


government officials, members of civil society and NGOS to promote the struggle against impunity.  


B. REGIONAL, THEMATIC AND SPECIAL REPORTS 


The thematic reports focus on a global comparative analysis of particular post-conflict mechanisms. They 


provide broad overviews to the mechanism as well as point out global trends and patterns that appear throughout. 


They include individual assessments of the various modalities, as well as a comparison between them. The 


thematic experts communicated with each other to include assessment of influences between their respective 


examined modalities, for example the influence that truth commissions may have had on later prosecutions.   


The regional reports include a section containing a general survey (ie: inventory) of as many countries as 


possible within an expert’s given region that objectively show what post-conflict modalities took place and which 


ones were not utilized. This descriptive section is measured against the Chicago Principles. The second section of 


the regional reports contains both case studies as well as an analytical section. For the in depth case studies, 


regional experts choose a few situations that are particularly indicative of various post-conflict mechanisms and 


address whether a specific mechanism was used or why a particular mechanism was not used. This focus is 


limited to a select few case studies that are representative of larger trends, based on typology of conflicts (e.g. 


interethnic, independence etc), sub-regions, and other criteria identified by the experts. This is followed by an 


analytical section that regionally examines the use of different post-conflict modalities. Moreover, the regional 


reports include information on situations in which no post-conflict justice modalities were used, and attempt to 


offer reasoning for this.   


In the preparation of all regional and thematic reports, attention was be given to the following factors:  


• Different institutions were created with differing goals in mind (e.g. bringing out the 
truth or prosecuting specific persons). The aims with which the modalities were 
introduced are therefore presented, together with an analysis of whether they were met.  


• The ‘success’ of certain modalities in some situations but not in others. 
• The participation of victims in the post-conflict justice process. 
• The need to include the views and reality as perceived by the populations concerned and 


to not force a top-down approach that ignores these views and needs.  
• The impact of the modalities examined and their role in enhancing justice and 


accountability, as well as promoting reconciliation.  
• The time-frame in which the modalities occurred, and how this impacted upon their 


results.  
• National mechanisms that do not fall into the traditional categories of truth commissions 


and prosecutions, such as state commissions of inquiry.  
• The extent to which the institutions were able to address the involvement of non-state 


actors in the conflict.  
• The dissemination of the work and results of the examined modalities and institutions.  


 
It became apparent that some special reports would need to be included but that they would not fall 


within the categories of regional or thematic reports.  These reports look at broader concepts and issues such as 


philosophical notions of justice or the changing nature of victimization.  They are in a separate section of the 


overall report entitled ‘Special Reports’. 
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 Throughout the entire research phase of the project, experts were encouraged to communicate to avoid the 


creation of unresolved gaps.  These efforts were aided by the existence of a Google Groups page where all 


associated with the project could discuss problems they encountered, seek advice and post their work products. 


12. REGIONAL REPORTS 


The regional reports include a section containing a general survey and another containing in-depth case studies of 


selected conflicts and analysis of the post-conflict justice mechanisms utilized. The following reports with 


particular attention to the following specific countries or conflicts are included:  


 
• Africa (Dr. Jose Doria, Dr. Dawn Rothe and Dr. Christopher Mullins) - Angola, Nigeria, 


Senegal, Burundi, Rwanda, Cote d’Ivoire, Sudan, Chad, Demoratic Republic of the Congo, 
Liberia, Uganda, Mozambique, Central African Republic, Ghana, Kenya, Zimbabwe, Sierre 
Leone, South Africa and Ethiopia 


 
• Americas (Professor Victor Rodriguez) - El Salvador, Guatemala, Chile, Argentina, Uruguay 


and Paraguay 
 


• Asia (Professor Suzannah Linton) - Afghanistan, Cambodia, China, East Timor, India, 
Indonesia, Japan, Nepal, Pakistan, the Philippines and South Korea.  


 
• Arab World (Judge Khaled M. Ahmed, Dr. Mohammed Ayat, Hicham Cherkaoui, Michael 


Hanna and Mr. Ayman Salama) - Algeria, Iraq, Israel-Palestine, Lebanon, Mauritania, 
Morocco and Western Africa 


 
• Europe (Lord John Alderdice, Dr. Floribert Baudet, Professor José Luis de la Cuesta, Dr. 


David Donat Cattin, S.A.M. Huberts-van Dijk, Professor Göran Sluiter, S.V. Vasiliev) – The 
regional report for Europe studied closely those conflicts in Yugoslavia, Northern Ireland, 
Czech Republic, Poland, Russia, East Germany, and Francoist Spain 


13. THEMATIC AND SPECIAL REPORTS 


The thematic reports focus on a global comparative analysis of a particular post-conflict mechanism and include 


the following reports with particular attention to the following specific countries or conflicts, while the special 


reports reflect various general aspects of post-conflict justice:  


• Prosecution (Dr. Nadia Bernaz and Dr. Rémy Prouvèze) – International Military Tribunal – 
Nuremberg, International Military Tribunal of the Far East – Tokyo, International Criminal 
Tribunal for the Former Yugoslavia, International Criminal Tribunal for Rwanda, Special 
Crimes Panel for East Timor, Regulation 64 Panels – Kosovo, Special Court for Sierra Leone, 
Extraordinary Chambers in the Courts of Cambodia, War Crimes Chamber in Bosnia-
Herzegovina, Special Tribunal for Lebanon, International Criminal Court; domestic 
experiences related to World War II, Augusto Pinochet, Hissène Habré, Alberto Fujimori, 
Saddam Hussein, Ethiopia – Mengistu, France – Javor and Munyeskyaka 


• Mixed Model Tribunals (M. Cherif Bassiouni) – Regulation 64 Panels in Kosovo, War 
Crimes Chamber in Bosnia and Herzegovina, Special Court for Sierra Leone, Special Panel 
for Serious Crimes in East Timor, Extraordinary Chambers in the Courts of Cambodia and the 
Special Tribunal for Lebanon 
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• Revenge in Post-Conflict Justice (Dr. Anja Matwijkiw) - This report examines post-conflict 
justice at the meta-level and in the light of the distinction between strict and non-strict 
accountability-securing measures.  This report also looks at the relationship between victim 
based revenge and a broader post-conflict justice. Accommodating general jurisprudence, the 
author shows how a compromise is reached pertaining to the issue of justice versus revenge 
and, furthermore, how vetting can outperform revenge.  
 


• Global Principles of Justice (Professor Simon Caney) – This report argues that there are 
universal human rights and principles of justice and examines what institutional structures 
would best protect these universal principles.  


 
• Truth Commission (Dr. Eric Brahm) - Argentina, Bolivia, Chile, Ecuador, El Salvador, 


Guatemala, Haiti, Panama, Paraguay, Peru, Uruguay, East Timor, Indonesia, Nepal, the 
Philippines, Morocco, Central African Republic, Chad, Democratic Republic of the Congo, 
Ghana, Liberia, Nigeria, Sierra Leone, South Africa, Serbia and Montenegro 
 


• Reparation (Professor Naomi Roht-Arriaza) – post-World War II in Europe, post-communist 
restitution, Canada, United States, Chile, Argentina, Brazil, Haiti, Bolivia, Guatemala, Peru, 
El Salvador, Colombia, South Africa, Ghana, Rwanda, Sierre Leone, Sudan, Uganda, Iraq, 
Morocco, Algeria, Turkey, China, Japan, Burma, Indonesia, the Philippines, East Timor, 
Nepal, New Zealand, Bosnia-Herzegovina and Australia, International Criminal Tribunals and 
Victims Trust Fund and U.N. Claims Commissions (Iraq, Ethiopia and Eritrea) 
 


• Victim Redress in Post-Conflict Justice (Ambassador J.D. Bindenagel) - This report 
discusses post-conflict modalities using various lessons learned from post-World War II 
Germany, while highlighting victim reparations, sanctions and reconciliation techniques.  This 
report specifically deals specifically with forced labor situations.  


 
• Lustration (Dr. Monika Nalepa) – Austria, France, Germany, Greece, Italy, UK, the 


Netherlands, Venezeula, Dominican Republic, El Salvador, Bolivia, Argentina, Panama, 
Ecuador, Brazil, Cyprus, Portugal, Spain, Bulgaria, Czechoslovakia, Poland, Hungary, 
Albania, Romania, Bosnia and Herzegovina, Algeria, Uganda, Ghana, Lebanon, Central 
Africa, Afghanistan, Chad, Iraq, Japan, the Philippines, Thailand, Yugoslavia and Serbia 


• Amnesty (Dr. Louise Mallinder) - Argentina, Chile, Colombia, El Salvador, Guatemala, 
Haiti, Uruguay, Afghanistan, Cambodia, Indonesia, East Timor, Bosnia-Herzegovina, FYR 
Macedonia, Spain, Algeria, Iraq, Angola, Mozambique, Sierra Leone, South Africa and 
Uganda 
 


• Neverending Civil Wars (Dr. Ann Hironaka) - This report explores the characteristics of 
civil wars which have taken over as the largest producer of victims. This special report 
comments on the lack of organization, infrastructure and resources that greatly affect these 
civil wars which occur mostly in less-developed countries.  


14.  GENEVA MEETING 


On 10 November 2008, the project held its first conference in Geneva, Switzerland.  This conference 


served to present the draft report, in its entirety, to the international community for consultation.  Over 80 


participants were brought together representatives of the Permanent Missions in Geneva, IGOs, NGOs, and 


experts in the field of international criminal law, human rights and post-conflict justice. At the conference, we 


assessed post-conflict justice modalities in connection with their effectiveness in different situations as well as a 


worldwide study undertaken by this project.  The conference highlighted the need for enhancing post-conflict 


justice mechanisms with a view towards reducing impunity and enhancing compliance with international law.  
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See Appendix I for a detailed report of the Geneva Meeting.  


15. REGIONAL CONSULTATIONS 


 After the first consultation meeting in Geneva, 10 November 2008, to discuss the general report and 


regional reports, ISISC will host five regional meetings. These meetings will serve to disseminate the report 


amongst five regions around the world while simultaneously collecting specific recommendations for future 


implementation of these post-conflict modalities. These regional conferences will take place in the first five 


months of 2009.  


ARAB WORLD REGIONAL CONFERENCE  
15-17 January 2009 


Cairo, Egypt 
 


AMERICAS REGIONAL CONFERENCE  
20-21 February 2009 
San José , Costa Rica 


 
AFRICA REGIONAL CONFERENCE 


24-25 March 2009 
Cape Town, South Africa 


 
ASIA REGIONAL CONFERENCE 


27-28 April 2009 
Bangkok, Thailand 


 
EUROPE REGIONAL CONFERENCE 


7-8 June 2009 
The Hague, The Netherlands 


16. FINAL REPORT 


 Following the regional conferences ISISC will then create a summary report of the recommendations and 


conclusions reached which will be included in the final publication. The final publication, consisting of a General 


Rapporteur’s report, summary report, thematic reports, regional reports and special reports, will bring attention to 


the fact that numerous conflicts have occurred with a vast number of victims, in which there was no adequate 


post-conflict mechanism providing for justice and accountability. All of these reports will be published.  It is the 


belief of those who have worked on the project that it will contribute to peace and justice, prevent victimization 


and help alleviate the sufferings of victims and societies in the thralls of post-conflict trauma. 
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The Shari
c
ā and Post-Conflict Justice 


by M. Cherif Bassiouni

 


 


1. Introduction 


 


The purpose of this study is to demonstrate that the Shari
c
ā, the comprehensive system of 


Islamic law, is compatible with contemporary post-conflict justice international law 


requirements.
1
  


The Shari
c
ā has, since the days of Prophet Muhammad following the revelations from 


610 to 632 CE, established norms on respecting treaty obligations with other nations and tribes, 


limitations on the resort to war,
2
 and jihad (see infra section 8), as well as promulgated rules on 


the conduct of warfare (see infra section 7). All of these were put into practice for a period 


ranging from the Prophet‘s days until the 1200s.  


The Shari
c
ā‘s development during the first five centuries of Islam was progressive and 


dynamic, reflecting the doctrinal and methodological defferences espoused by the different 


                                                 

 Distinguished Research Professor of Law Emeritus and President Emeritus, International Human Rights Law 


Institute, DePaul University, Chicago, USA; President, International Institute of Higher Studies in Criminal 


Sciences, Siracusa, Italy; and Honorary President, International Association of Penal Law, Paris, France.  
1
 See THE CHICAGO PRINCIPLES ON POST-CONFLICT JUSTICE (International Human Rights Law Institute, 2006) 


[hereinafter the CHICAGO PRINCIPLES]. See also generally TRICIA OLSON, LEIGH A. PAYNE, & ANDREW G. REITNER, 


TRANSITIONAL JUSTICE IN BALANCE: COMPARING PROCESSES, WEIGHING EFFICACY (2010); LOCALIZING 


TRANSITIONAL JUSTICE: INTERVENTIONS AND PRIORITIES AFTER MASS VIOLENCE (Rosalind Shaw, Lars Waldorf, & 


Pierre Hazan eds., 2010); HAKEEM O. YUSUF, TRANSITIONAL JUSTICE, JUDICIAL ACCOUNTABILITY, AND THE RULE 


OF LAW (2010); POST-CONFLICT PEACEBUILDING: A LEXICON (Vincent Chetail ed., 2009); STEVEN R. RATNER, 


JASON S. ABRAMS, & JAMES L. BISCHOFF, ACCOUNTABILITY FOR HUMAN RIGHTS ATROCITIES IN INTERNATIONAL 


LAW: BEYOND THE NUREMBERG LEGACY (3d ed., Oxford: Oxford University Press, 2009); BUILDING A FUTURE ON 


PEACE AND JUSTICE: STUDIES ON TRANSITIONAL JUSTICE (Kai Ambos, Judith Large, & Marieke Wierda eds., 2008); 


ATROCITIES AND INTERNATIONAL ACCOUNTABILITY: BEYOND TRANSITIONAL JUSTICE (Edel Hughes, William A. 


Schabas, & Ramesh Thakur eds., 2008); MARK A. DRUMBL, ATROCITY, PUNISHMENT, AND INTERNATIONAL LAW 


(Cambridge: Cambridge University Press, 2007); TRANSITIONAL JUSTICE IN THE TWENTY-FIRST CENTURY: BEYOND 


TRUTH VERSUS JUSTICE (Naomi Roht-Arriaza & Javier Mariezcurrena eds., 2006); The Secretary-General, The Rule 


of Law and Transitional Justice in Conflict and Post-Conflict Societies, U.N. Doc. S/2004/616 (Aug. 23, 2004); 


JANE STROMSETH, ACCOUNTABILITY FOR ATROCITIES: NATIONAL AND INTERNATIONAL RESPONSES (2003); RUTI 


TEITEL, TRANSITIONAL JUSTICE (2002); POST-CONFLICT JUSTICE (Ardsley, NY: Transnational Publishers, M. Cherif 


Bassiouni ed., 2001); TRANSITIONAL JUSTICE: HOW EMERGING DEMOCRACIES RECKON WITH FORMER REGIMES (3 


Vols., Neil Kritz ed., 1995).  


See also the work of the International Center for Transitional Justice in New York, NY, available at 


http://www.ictj.org/en/index.html (last visited July 19, 2010); as well as the quarterly INTERNATIONAL JOURNAL OF 


TRANSITIONAL JUSTICE, edited by the Centre for the Study of Violence and Reconciliation in South Africa and 


Human Rights Center of the University of California – Berkeley, and published by Oxford Journals. 
2
 The two forms are gharzon and harb; the first being a limited and singular incursion or attack, and the second 


being all out war which assumes multiple battles over a certain period of time. Gharzon was a frequent practice of 


the Jahilia (pre-Islam Arab tribes), and continued in the days of the Prophet. 



http://www.ictj.org/en/index.html
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theological schools that characterized a system in the making.
3
 It was also influenced by the 


particularities and distortions of those who sought to use the Shari
c
ā in the pursuit or 


preservation of power and wealth. Thus, disputes and debates over the legitimacy of accession to 


power, the Khilafa, and means and methods of governance had an impact upon the Shari
c
ā. This 


came about as a result of theologians and scholars becoming more involved in providing legal 


support for competing political claims. For the most part, these theologians and scholars were 


drawn into this role by their own pursuit of power and wealth. However, the first five centuries 


of Islam were also a time for great intellectual ferment, particularly the first three centuries when 


the Muslim world incorporated the knowledge systems of other civilizations, such as the Greek, 


Roman, Persian, Mesopotamian, Assyro-Babylonian, Byzantine, and Hindu. These civilizations‘ 


values and cultures, as well as their knowledge systems and methods, influenced the world of 


Islam.  


The convergence of these different ideas and realities confronted those of the Muslim 


world, which were dominated by the Arab cultural matrix of Islam. Engaging with different 


cultures, knowledge systems, and their methods was an intellectual challenge which led to some 


absorbtion of what these differences had to offer. Inevitably, a struggle ensued between the 


                                                 
3
 See WAEL B. HALLAQ, ISLAMIC LAW IN HISTORY AND PRACTICE (Cambridge: Cambridge University Press, 2009); 


MOHAMMED HASHIM KAMALI, THE INTRODUCTION TO THE SHARI
C
ĀH (Oneworld Publications, Oxford, UK, 2008); 


SHARI‘A: ISLAMIC LAW IN THE CONTEMPORARY CONTEXT (Abbas Amanat & Frank Griffel eds., Palo Alto, CA: 


Stanford University Press, 2007); BERNARD G. WEISS, THE SPIRIT OF ISLAMIC LAW (2d ed., Athens, GA: University 


of Georgia Press, 2006); MAHMOUD M. AYOUB, ISLAM: FAITH AND PRACTICE (Oxford: Oneworld Publications, 


2005); WAEL B. HALLAQ, THE ORIGINS AND EVOLUTION OF ISLAMIC LAW (Cambridge: Cambridge University Press, 


2005); MAWIL IZZI DIEN, ISLAMIC LAW: FROM HISTORICAL FOUNDATIONS TO CONTEMPORARY PRACTICE (South 


Bend, IN: Notre Dame University Press, 2005); WAEL B. HALLAQ, AUTHORITY, CONTINUITY AND CHANGE IN 


ISLAMIC LAW (Cambridge: Cambridge University Press, 2001); WAEL B. HALLAQ, A HISTORY OF ISLAMIC LEGAL 


THEORIES: AN INTRODUCTION TO SUNNI ŪSŪL AL-FIQH (Cambridge: Cambridge University Press, 1997); 


MOHAMMAD HASHIM KAMALI, PRINCIPLES OF ISLAMIC JURISPRUDENCE (London: I.B. Tauris & Company, Ltd, 


1999); COLIN IMBER, ABU SU‘UD: THE ISLAMIC LEGAL TRADITION (Edinburgh, Scotland: Edinburgh University 


Press, 1997); CHRISTOPHER MELCHERT, THE FORMATION OF THE SUNNI SCHOOLS OF LAW, 9TH-10TH CENTURIES 


C.E. (Leiden, The Netherlands: E.J. Brill, 1997); NORMAN CALDER, STUDIES IN EARLY ISLAMIC JURISPRUDENCE 


(Oxford, UK: Clarendon Press, 1993); IGNAZ GOLDZIHER, INTRODUCTION TO ISLAMIC THEOLOGY AND LAW (Andras 


Hamori & Bernard Lewis eds., Princeton, NJ: Princeton University Press, 1981); A.F. SOROUR, AL-SHARI‘A WAL-


IJRĀT AL-JINA‘IA (_____,1977); JOSEPH SCHACHT, AN INTRODUCTION TO ISLAMIC LAW (Oxford, UK: Oxford 


University Press, 1964); NOEL J. COULSON, A HISTORY OF ISLAMIC LAW (Edinburgh: Edinburgh University Press, 


1965); ASAF A.A. FYZEE, OUTLINES OF MUHAMMADAN LAW (3d ed., Oxford, UK: Oxford University Press, 1964); 


JOSEPH SCHACHT, THE ORIGINS OF MUHAMMADAN JURISPRUDENCE (Oxford, UK: Clarendon Press, 1950).  


See also Abdullah Saad Alarefi, Overview of Islamic Law, 9 INT‘L CRIM. L. REV. 707 (2009); M. Cherif 


Bassiouni & Gamal Badr, The Shari
c
āh: Sources, Interpretation and Rule-making, 1 UCLA J. ISLAMIC & NEAR 


EASTERN L. 135 (2002); David A. Funk, Traditional Islamic Jurisprudence: Justifying Islamic Law and 


Government, 20 SOUTHERN U. L. REV. 213 (1993); Gamal Moursi Badr, Islamic Law: its Relation to Other Legal 


Systems, 26 AM. J. COMP. L. 187 (American Society of Comparative Law, New York, NY, 1974); Joseph Schacht, 


Islamic Law in Contemporary States, 8 AM. J. COMP. L. 133 (1959). 
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traditional Arab-centric approach which ultimately fostered what became known as 


fundamentalism (namely, a narrow and rigid adherence to a literal interpretation of the Qur’ān 


and the hadith, and a heavy reliance on the Sunnah), and more progressive doctrinal and 


methodological approaches. 


Two areas of the Shari
c
ā, however, evolved without being influenced by these and other 


social, economic, and political considerations. They are: the regulation of armed conflicts, i.e., 


the jus in bello (see infra section 7), and a susbstantial part of the law of crimes, namely hudud 


and qesas (see infra section 5.7). 


Of greater relevance to this study are the Shari
c
ā‘s rules on the conduct of war, developed 


mostly during the first century, which are in many respects as advanced as post-WWII 


international humanitarian law (IHL).
4
 Like contemporary post-conflict justice, the Shari


c
ā 


                                                 
4
 See generally NIAZ A. SHAH, SELF-DEFENSE IN ISLAMIC AND INTERNATIONAL LAW (Hampshire, UK: Palgrave 


MacMillan, 2008); MAJID KHADDURI, WAR AND PEACE IN THE LAW OF ISLAM (Baltimore, MD: Johns Hopkins 


Press, 1955, reprinted by Clark, NJ: The Law Book Exchange, 2006); AMEUR ZEMMALI, COMBATTANTS ET 


PRISONNIERS DE GUERRE EN DROIT ISLAMIQUE ET EN DROIT INTERNATIONAL HUMANITAIRE (Geneva, Switzerland: 


International Committee of the Red Cross, 2001); MUHAMMAD IBN AL-HASAN SHAYBANI, THE ISLAMIC LAW OF 


NATIONS: SHAYBANI‘S SIYYAR (Majid Khadduri trans., rev. ed., Baltimore, MD: Johns Hopkins University Press, 


2001); M. CHERIF BASSIOUNI, A MANUAL ON INTERNATIONAL HUMANITARIAN LAW AND ARMS CONTROL 


AGREEMENTS (Ardsley, NY: Transnational Publishers, 2000); ABD AL KARIM AL DAHOOL, THE PROTECTION OF 


VICTIMS OF ARMED CONFLICTS: COMPARATIVE STUDY BETWEEN THE RULES OF INTERNATIONAL HUMANITARIAN 


LAW AND THE ISLAMIC SHARI‘A (1998); MUHAMMAD HAMIDULLAH, THE BATTLEFIELDS OF THE PROPHET 


MUHAMMAD: A CONTRIBUTION TO MUSLIM MILITARY HISTORY (India: Islamic Book Services, 1973); MOHAMMAD 


TALAT AL-GHUNAYMI, THE MUSLIM CONCEPTION OF INTERNATIONAL LAW AND THE WESTERN APPROACH (Leiden, 


The Netherlands: Martinus Nijhoff, 1968); SAID RAMADAN, ISLAMIC LAW: ITS SCOPE AND EQUITY (London, UK: 


P.R. Macmillan, 1961); MUHAMMED HAMIDULLAH, MUSLIM CONDUCT OF STATE (Lahore, Pakistan: Sheikh 


Muhammad Ashraf, 1977)(1953); MUHAMMAD HAMIDULLAH, DOCUMENTS SUR LA DIPLOMATIC MUSULMANE À 


L‘ÉPOQUE DU PROPHETE ET DES CALIFES ORTHODOXES (1935); NABJIB ARMANAZI, LE ISLAM EST LE DROIT 


INTERNATIONAL (Picart, 1929). 


Ray Murphy & Mohamed M. El Zeidy, Prisoners of War: A Comparative Study of the Principles of 


International Humanitarian Law and the Islamic Law of War, 9 INT‘L CRIM. L. REV. 623 (2009); James Cockayne, 


Islam and International Humanitarian Law: From a Clash to a Conversation Between Civilizations, 84 INT‘L REV. 


RED CROSS 597 (2002); Karim Bennoune, As-Salamu Alaykum? Humanitarian Law in Islamic Jurisprudence, 15 


MICH. J. INT‘L L. 605 (1994); Sobhi Mahmassani, The Principles of International Law in the Light of Islamic 


Doctrine, 117 RECUIL DES COURS 231 (1967); Roger Algasi, Protection of Civilian Lives in Warfare: A Comparison 


Between Islamic Law and Modern International Law Concerning the Conduct of States, 16 REVUE DE DROIT PENAL 


MILTAIRE ET DE DROIT DE LA GUERRE 246 (1957); Hanse Kruse, al-Shaybani on International Instruments, in 1 J. 


PAKISTAN HISTORICAL SOCIETY 90 (1953); Rabbath, Pour une theorie du droit International Musulman, 6 REV. 


EGYPTIENNE DROIT INT‘L 1 (1950); Mohamed Abdallah Deraz, Le Droit Internationale De Islam, 5 REVUE 


EGYPTIENNE DE DROIT INTERNATIONAL 17 (1949); Ahmed Rechid, Islam est le droit des genes, 60 RECUIL DES 


COURS DE L‘ACADEMIE DE DROIT INTERNATIONAL DE LA HAYE, 371 (1937); Sayid Abdel Majjid, The Muslim 


International Law, 28 L. Q. REV. 89 (1912). 


These works are based on those of the 12th century Muslim jurist Al-Shaybani, who documented the law and 


practice of Muslims during armed conflicts. It was not until the late 1800s that some of these Muslim rules of 


warfare became part of what is now international humanitarian law. Muslims, like other groups including those in 


contemporary times, have not always followed these rules in their practices. Human nature being what it is, people 


do not always rise to their best possible levels. For a discussion of jihad, see section 8. 



http://www.amazon.com/Ameur-Zemmali/e/B001K7P18I/ref=sr_ntt_srch_lnk_1?_encoding=UTF8&qid=1277740594&sr=8-1
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requires the prosecution of persons who commit crimes corresponding to what has become 


known as jus cogens international crimes,
5
 precludes governmentally-granted amnesties for these 


crimes,
6
 provides for the legal protection of victims‘ rights,


7
 and requires Muslim states to 


observe their international legal obligations which are not incompatible with the Shari
c
ā.


8
 What 


follows includes a description of these requirements and their applicability to contemporary post-


conflict justice. The study also shows how Muslim states can and should apply contemporary 


modalities of post-conflict justice, whether by directly applying the Shari
c
ā’s three categories of 


crimes (hudud, qesas and ta
c
azir), and/or by following international legal norms which are 


binding upon Muslim states under the Shari
c
ā (see infra section 6). 


 


2. The Shari
c
ā and Contemporary Post-Conflict Justice  


  


The label ―post-conflict justice‖ is used herein in preference to that of ―transitional 


justice,‖ because in almost every non-English language, the word transitional modifies the word 


justice, rather than indicating the application of certain modalities of justice in states going 


through a transitional period.
9
 Justice cannot be transitional, though understandably there are in 


every nation‘s history transitional periods during which justice may be applied somewhat 


differently in order to achieve certain particular socio-political needs. This is frequently the case 


in societies which have been affected by violent conflicts, large-scale victimization, and social 


disruptions.
10


 These situations and others cause a state‘s failure to function effectively and 


                                                 
5
 For a list of international crimes see M. CHERIF BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAW 


121 (Ardsley, NY: Transnational Publishers, 2003); M. Cherif Bassiouni, International Crimes: The Ratione 


Materiae of International Criminal Law, 1 INTERNATIONAL CRIMINAL LAW: SOURCES, SUBJECTS AND CONTENTS 


129 (M. Cherif Bassiouni ed., 3d ed., Leiden, The Netherlands: Martinus Nijhoff Publishers, 2008), as well as the 


appendix of international criminal law conventions, id. at 182-203. 
6
 As discussed below, hudud crime cannot be amnestied because they are a transgression against the laws of God; 


see infra section 8.1; and qesas crimes are a victim‘s right, see infra section 8.2 
7
 Id. infra section 8.2; qesas is the victim‘s right.  


8
 See infra section 9. 


9
 See supra note 1. Many prefer to use the term ―transitional justice‖, such as the International Center for 


Transitional Justice. According to Alex Boraine, the Center‘s founding director, ―Some prominent scholars have 


rejected the term itself, preferring instead to speak of post-conflict justice. But post-conflict justice doesn‘t address 


the complexities and processes of political transitions, whether through conflict, negotiation, or state collapse....‖ 


Alex Boraine, Address on the Emerging Field of Transitional Justice (International Center for Transitional Justice, 


Mar. 11, 2004).  
10


 These situations are mostly the result of states‘ abuse of power and violent group interactions, such as those 


occurring between different religious, ethnic, and tribal groups. See M. CHERIF BASSIOUNI, CRIMES AGAINST 


HUMANITY: HISTORICAL EVOLUTION AND CONTEMPORARY PRACTICE (Cambridge, UK: Cambridge University 


Press, 2010), at ch. 2, Phenomenological Considerations. 
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deliver services, including the preservation of the peace and security, public order, and justice – a 


condition often referred to as failed or failing states.
11


  


How the international community has come to address these situations, with a view to 


restoring or establishing peace and security, stability, democracy, and good governance, has 


come to be called post-conflict justice, the modalities of which include:
12


 


1. International and national prosecutions for all or some of the perpetrators of 


international and national crimes;  


2. Establishment of truth commissions or truth-telling bodies;  


3. Providing victims with various forms of remedies, reparations, and acknowledgement 


of their victimization;  


4. Providing administrative and political sanctions for perpetrators to prevent them from 


having access to power and thus repeat their misdeeds;  


5. Developing memorialization of events and educational programs to preserve historical 


memory and to strengthen social resolve against the repetition of victimization;  


6. Instituting legal, administrative and political reform to prevent the recurrence of these 


conflicts; and 


  7. Providing support for the rule of law to restore public trust, promote human rights and 


enhance democracy and good government.  


 These modalities reflect several value-oriented goals founded on peace, justice, and truth, 


including: international and domestic criminal justice for retributive and deterrence purposes;
13


 


reconciliation between nations and peoples; providing relief and redress to victims; bringing 


closure to victims; the establishment of truth; putting to rest past grievances; and preventing 


                                                 
11


 The British Department for International Development defines a ―failed state‖ as having ―governments that cannot 


or will not deliver core functions to the majority of its people, including the poor. …The most important functions of 


the state for poverty reduction are territorial control, safety and security, capacity to manage public resources, 


delivery of basic services, and the ability to protect and support the ways in which the poorest people sustain 


themselves.‖ The Fund for Peace and Foreign Policy magazine publishes online an annual index of failed states, 


available at  


http://www.foreignpolicy.com/articles/2010/06/21/2010_failed_states_index_interactive_map_and_rankings (last 


viewed June 28, 2010). See also JARED DIAMOND, COLLAPSE: HOW SOCIETIES CHOOSE TO FAIL OR SUCCEED (New 


York, NY: Penguin, 2005). Diamond‘s work adds a contemporary dimension to the classic study by H.G. Wells, 


THE OUTLINE OF HISTORY: BEING A PLAIN HISTORY OF LIFE AND MANKIND (2 vols., London: George Newnes Ltd., 


1920), and ARNOLD TOYNBEE, A STUDY OF HISTORY (12 vols., Oxford, UK: Oxford University Press, 1961). A 


more recent multi-volume study was published by UNESCO in French under the title HISTOIRE DE L‘HUMANITE 


(S.J. de Laet ed., 2000). Another study is by ANTHONY PAGDEN, WORLDS AT WAR: THE 2,500-YEAR STRUGGLE 


BETWEEN EAST AND WEST (New York, NY: Random House, 2008).  
12


 See the Chicago Principles, and THE PURSUIT OF INTERNATIONAL CRIMINAL JUSTICE, supra note 1. 
13


 See M. Cherif Bassiouni, Perspectives on International Criminal Justice, 50 U. VA. J. INT‘L L. 269 (2009). 



http://www.foreignpolicy.com/articles/2010/06/21/2010_failed_states_index_interactive_map_and_rankings
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future conflicts. These value-oriented goals of post-conflict justice are reflected in both the 


Shari
c
ā‘s spirit and norms, as discussed below. Moreover, they are reflected in international legal 


obligations, which in accordance with the Shari
c
ā, are binding on Muslim states as treaty 


obligations.
14


 Obligations arising under international criminal law include the duty to prosecute 


jus cogens international crimes such as genocide, crimes against humanity, war crimes, torture, 


slavery and slave-related practices.
15


 With the exception of war crimes, these prohibitions apply 


in times of war and peace, whereas war crimes apply only in time of war but extend without 


discrimination to ―protected persons‖ (non-combatants, POWs, the injured and sick, and medical 


personnel) and to prohibited targets (medical facilities, civilian and public property, religious and 


cultural structures, and cultural property).
16


  


Violations of contemporary IHL have long been part of the Shari
c
ā.


17
 Acts constituting 


jus cogens international crimes such as killing non-combatants, infliction of physical harm upon 


civilians and attack upon their personal integrity, including torture and rape, also constitute 


crimes under the Shari
c
ā, whether as hudud, qesas, or ta


c
azir.


18
 It is important to note that the 


categorization and labeling of crimes varies in legal systems, and that is why comparative 


criminal law does not regard these categorizations and labelings as conclusive with respect to 


their meaning and contents. Thus, for example, in the practice of extradition where the requested 


                                                 
14


 For classical positions see RAMADAN, ISLAMIC LAW, supra note 4; HAMIDULLAH, THE MUSLIM CONDUCT OF 


STATE, supra note 4. See also M. Cherif Bassiouni, The Protection of Diplomats Under Islamic Law, 74 AM. J. INT‘L 


L. 609-33 (1980), describing how the Prophet observed international legal obligations and deemed them binding 


upon the Ummah.  
15


 M. Cherif Bassiouni, International Crimes: Jus Cogens and Obligatio Erga Omnes, 59 L. & CONTEMP. PROBS. 63-


74 (1996) (published in 1998); M. CHERIF BASSIOUNI & EDWARD M. WISE, AUT DEDERE AUT JUDICARE: THE DUTY 


TO EXTRADITE OR PROSECUTE IN INTERNATIONAL LAW (Dordrecht, The Netherlands: Martinus Nijhoff Publishers, 


1995); INTERNATIONAL CRIMINAL LAW (3 vols., M. Cherif Bassiouni, 3d ed., Leiden, The Netherlands: Martinus 


Nijhoff Publishers, 2008). 
16


 See the four Geneva Conventions of 1949 and their two Additional Protocols of 1977: Geneva Convention for the 


Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 


3114, 75 U.N.T.S. 31 [hereinafter Geneva I]; Geneva Convention for the Amelioration of the Condition of 


Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85 


[hereinafter Geneva II]; Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 


3316, 75 U.N.T.S. 135 [hereinafter Geneva III]; Geneva Convention Relative to the Protection of Civilian Persons in 


Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Geneva IV]; Protocol Additional to the 


Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts, 


June 8, 1977, 1125 U.N.T.S. 3; Protocol Additional to the Geneva Convention of 12 August 1949, and Relating to 


the Protection of Victims of Non-International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 609. See also 


Convention with Respect to the Laws and Customs of War on Land art. 4, July 29, 1899, 32 Stat. 1803, reprinted in 


1 AM. J. INT‘L L. 129 (Supp. 1907); Convention Respecting the Laws and Customs of War on Land art. 4, Oct. 18, 


1907, 36 Stat. 2277, reprinted in 2 AM. J. INT‘L L. 90 (Supp. 1908). 
17


 See supra note 4.  
18


 See infra section 5.7. 
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state seeks to determine the existence of dual or double criminality, the inquiry focuses on 


whether the underlying facts constitute a crime in the legal systems of the requested and 


requesting state, and whether the crimes in the two legal systems have the same general meaning 


and purpose irrespective of how these crimes are respectively characterized or labeled, and 


irrespective of their legal elements.
19


 The same method is used herein for purposes of 


ascertaining whether the Shari
c
ā crimes correspond, and vice versa, to international crimes 


which require prosecution either by an internationally-established body or by national criminal 


courts.
20


   


The Shari
c
ā‘s three categories of crimes, as discussed below, provide the legal basis for 


prosecuting those who commit international crimes, establish the truth about the facts, and 


provide for victim redress in a manner in which is consonant with the most progressive 


contemporary standards.
21


 As stated above, the fact that the Shari
c
ā refers to crimes by different 


labels and includes crimes in different categories should not divert attention from their substance 


and contents, which provides similar protections to the same human and social interests protected 


under international law.  


  


3. The Shari
c
ā: Some Basic Observations 


 


3.1 Introduction 


Islam regulates in a holistic manner all human relations and endeavors on earth, 


including: between the Muslim ummah and other non-Muslim states, internal governance of the 


ummah, inter-personal relations, and more importantly, relations between each human being and 


the Creator. Islam is a way of life, a code of inter-personal and collective conduct for humans on 


earth, and a guide for that which is connected to final judgment by the Creator. Justice is the 


cornerstone of this holistic approach. 


                                                 
19


 See M. CHERIF BASSIOUNI, INTERNATIONAL EXTRADITION: U.S. LAW AND PRACTICE (Oxford: Oxford University 


Press, 5th ed. 2007). 
20


 For a survey of international criminal justice, see Bassiouni, Perspectives on International Criminal Justice, supra 


note 12. 
21


 See Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 


International Human Rights Law and Serious Violations of International Humanitarian Law, G.A. Res. 147, U.N. 


Doc. A/RES/60/147 (March 21, 2006); M. Cherif Bassiouni, International Recognition of Victims’ Rights, in 6 


HUM. RTS. L. REV. 203 (2006); and Naomi Roht-Arriaza, Reparations in International Law and Practice, in 1 THE 


PURSUIT OF INTERNATIONAL CRIMINAL JUSTICE, supra note 1, at 655. 
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Contrary to what many Shari
c
ā scholars advocate, justice is not narrow, formalistic, rigid, 


and blind. Instead, justice is inspired by the overriding divine attributes of compassion and 


mercy. With regard to human justice, it is to be pursued as a value-oriented goal, thus it must 


necessarily be constantly adapted as to its methods, modalities, and means in order to achieve the 


best possible outcomes which fulfill its goals.  


The Islamic criminal justice system is compatible with contemporary post-conflict justice 


modalities; the problem is that Muslim states‘ governments neither apply the Shari
c
ā, nor 


contemporary international law to post-conflict justice situations. 


 


3.2 Meaning and Scope 


The Shari
c
ā is not to be confused with the whole of Islam. It is only that part of Islam 


which includes general principles, maxims, and specific norms.
22


 Thus, it requires a legal method 


to rank the sources of the law, their interaction, interpretation and application. This method is 


called 
c
ilm ūsūl al-fiqh, which means the scientific method by which to learn fiqh (knowledge).


23
 


c
Ilm ūsūl al-fiqh, as described below in section 3.3, is the subject of different Sunni and Shi


c
ā 


scholarly and methodological approaches. The purposes of 
c
ilm ūsūl al-fiqh is to reach fiqh, 


which consists of doctrine and jurisprudence.
24


  


Because the Shari
c
ā is not the sum total of Islam but only a part of it, its methods, norms, 


procedures, rules of evidence and anything else pertaining to this body of knowledge and its 


application, is at all times, and in all matters, subject to the fundamental values and principles of 


Islam.  


There is a tendency among scholars, particularly since the third century of Islam, to 


enlarge the scope of the Shari
c
ā and its place in Islam by making the Shari


c
ā more important 


than its value-oriented goals which embody the spiritual dimension of Islam, thus juridicizing 


                                                 
22


 There are 6,239 verses of the Qur’ān, of which there are seventy verses on family and inheritance law, seventy 


verses on contracts and legal obligations, thirty verses on criminal law, and twenty verses on judicial procedure. 


Consequently, the legal verses are more limited in number in relationship to others, but because they are stated in the 


Qur’ān, they are deemed to be binding, and therefore not modifiable by other rules. Nevertheless, they are subject to 


interpretation based on the various techniques of 
c
ilm ūsūl al-fiqh, see infra section 3.3.  


23
 Al-fiqh is the science or knowledge of the prescriptions of the Shari


c
ā, which derive from its specific sources. It 


includes all prescriptive norms, judgments and learned opinions. Some scholars consider fiqh to apply also to non-


substantive aspects of legal knowledge, such as the principles applicable to the methods of 
c
ilm ūsūl al-fiqh the 


limits of disagreement, ikhtilaf and procedural and evidentiary rules legal claims. The parameters of what is fiqh are 


flexible and depend on the consensus of schools at a given time. Since consensus changes over time, so do the 


parameters of fiqh, and as consequences that which is deemed part of the Shari
c
ā. 


24
 Id. 
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Islam. The Shari
c
ā is a means by which to fulfill the higher aspirations and expectations of 


Islam; it is not an end in and of itself. Those who throughout the history of Islam have sought to 


place the application of the Shari
c
ā at the center of Muslim society‘s life at the expense of the 


higher values of Islam and its spiritual dimension have usually done so in order to advance the 


goals of power and wealth of a few over the many.
25


  


The Shari
c
ā as a legal system has evolved in different cultural environments over several 


centuries. More particularly, it has been exposed to different intellectual methods, some deriving 


from other civilizations and traditions than the Arab one. The tensions, and sometimes conflict 


between traditional Arab intellectual methods deriving from its Bedouin and other jahilia (pre-


Islamic) culture and traditions, and other civilizations‘ methods (which intermingled during the 


second to the fifth centuries hejira, approximately the ninth to twelfth centuries CE), led 


traditionalists to preservationist reactions. In other words, to preserve the Shari
c
ā‘s integrality 


and consistency, traditionalists needed to prevent progressive change brought about by external 


intellectual influences. This in turn led to a historic Arab-centric fundamentalist tradition that has 


not only deeply influenced the Shari
c
ā, but which has also prevented its evolution and progress 


in light of new knowledge, particularly of a scientific nature. Moreover, the internal divisions 


among schools of thought has increased, as has the emergence of sub-schools, as well as separate 


movements and sects whose different interpretations of the Shari
c
ā have added to its 


complexities.  


At the risk of oversimplification, there are four major Sunni schools with several sub-


schools in each, and four major Shi
c
ā schools with several sub-schools and at least ten 


movements and sects with sizeable followers. This diversity makes it difficult to find a 


consensus among Muslims, although some consensus exists among the four authoritative Sunni 


schools.
26


 These Sunni schools are relied upon by an estimated 90% of the overall 1.4 billion 


                                                 
25


 Emphasis on law and legal formalism, particularly on governance based on law and legal formalism reflects the 


unarticulated premise of the use and administration of powers. Almost every Muslim regime and political movement 


throughout the history of Islam is based on the proposition that the Shari
c
ā is the foundation of governmental 


legitimacy, and that legitimate governance can only derive from it. Many Shari
c
ā scholars have also resisted this 


trend throughout the last fourteen centuries, and maintained their intellectual integrity. 
26


 The Sunni schools include the Hanafi, the Maliki, the Shafe
c
i, and the Hanbali. 


The Hanafi school is the first largest of the Sunni schools, founded by Imam Abu Hanifa Al-Nouman Ibn 


Thabet Mouli, born 80 AH, 767 CE in Al Kufa in Iraq, from which it spread to Syria, Lebanon and Egypt. It was the 


official scholar of the Turkish and Ottoman Empire, and is followed to date in the Indian sub-continent. Imam Abu 


Hanifa met the companions of the Prophet (saw) and is counted amongst the Tabi
c
ūn (followers). He is renowned 







= DRAFT – NOT FOR REPRODUCTION OR DISSEMINATION = 


10/29/2010 


 12 


Muslims throughout the world. The other ten percent are followers of the major Shi
c
ā schools, 


who also have their differences like the Sunni schools, but which also reflect a certain degree of 


consensus.
27


 In the end, it can be said that all of the Shari
c
ā schools share a basic consensus, 


namely, their reliance on the Qur’ān as their fundamental and primary source of law. 


                                                                                                                                                             
for his piercing intellect as faqih, his scrupulousness, integrity of character and his resoluteness in the face of 


oppression. Imam Abu Hanifa died in 150 AH (767 CE).  


The Maliki school was founded in Medina by Imam Abu Abdallah Malik Ibn Anas Ibn Hareth,  born in the year 


93 AH (711 CE) in Al Madina, Saudi Arabia, who is to the present day regarded as the greatest authority on the 


hadith. Imam Malik was the first to have gathered all the fatawa (plural fatwa) from the first Khalifa, Abou Bakr (11 


CE) to approximately 170 CE. This was done at the request of the Khalifa el-Mansour. Abu Hanifa, for Imam 


Nu‘man ben Thabit who was referred to as Abu-Hanifa (which means literally, father of upright religion) (d. 150 


CE). His treatise, al-Muwatta, was the first written compendium of laws produced in Islam, consisting of the 


Prophet‘s Sunnah based on the Muslim experience in Medina. He spent his life studying, recording and clarifying 


the legal parameters and precedents which were passed down to him by the first two generations of Muslims who 


were the direct inheritors of the perfected form of Islam left by the Prophet. Imam Malik died in the year 179 AH 


(785 CE) and was buried in Al Baki‘a, Saudi Arabia. 


The Shafe
c
i school was established by Imam Abu Abdallah Mohamed Ibn Idris Ibn Al Abbas Ibn Al Shafe


c
i, 


born in the year 159 AH (766 CE) in Egypt. The most significant of Al-Shafe
c
i‘s contributions to the science of 


Islamic jurisprudence was his study of the four ‗roots of law‘ (
c
ilm ūsūl al-fiqh), whereby the recognition of the 


hadith of the Prophet as a source of the divine will complementary to the Qur’ān had a particularly strong impact on 


Islamic jurisprudence. The Shafe
c
i school started from Cairo, where Shafe


c
i spent the last years of his life, and 


prevails in Lower Egypt, in Hijaz, partially in South Arabia, and most of East Africa, as well as in almost all of 


Indonesia and Malaysia. He was remarkable in that he resolved the differences of opinion that arose in the still 


evolving Muslim community and brought them together in the most outstanding legal system in the whole history of 


mankind. Imam Al Shafe
c
i died in the year 204 AH (820 CE) in Egypt. See RISALAT-EL-SHAFE


c
I (Majid Khadduri, 


trans., 1961). 


The Hanbali School was founded in Baghdad by Imam Ahmad Ibn Mohamed Ibn Hanbal. Imam Ibn Hanbal 


was born in the year 164 AH (780 CE) in Baghdad, Iraq. He collected more than 80,000 ahadith in his work entitled 


Musnad. The Hanbali School was saved extinction by the Wahhabi movement during the eighteenth century, which 


helped it to spread to the Arabian Peninsula. The Hanbali School is currently the principal school of law in Saudi 


Arabia and has a strong influence on various other legal systems, such as that of the United Arab Emirates. Imam 


Ibn Hanbal is chronologically the last of the four Imams and lived just after the first three generations of exemplary 


Muslims, thus confronting a slightly different situation from that faced by his three predecessors. This necessitated a 


fresh approach to the legal issues arising out of the situation of the rapidly expanding urban development and 


imperial government which had started to engulf much of the Muslim community. Imam Ibn Hanbal died in the year 


241 AH (855 EC) at the age of 77.  
27


 The term Shi
c
ā literally means the Party. Early on, the Shi


c
ā were referred to as Shiat Ali, or the Party of Ali. Shi


c
ā 


Muslims believe that the descendents from Muhammad through his beloved daughter Fatima Zahra and his son-in-


law Ali (the Imam) were the best source of knowledge about the Qur’ān and Islam, the most trusted carriers and 


protectors of Muhammad‘s Sunnah (traditions), and the most worthy of emulation. Shi
c
ā Muslims believe that Ali 


was appointed successor by Muhammad‘s direct order on many occasions, and that he is therefore the right leader of 


the Muslim faith. By some estimates, approximately ten percent of the world‘s Muslims are Shi
c
ā. A large portion of 


the world‘s Shi
c
ā live in the Middle East. They constitute a majority of Azerbaijan, Iraq, Bahrain and especially Iran, 


where ninety percent of the population is Shi
c
ā, giving it the highest Percentage of Shi


c
ā Muslims of any country in 


the world. Iran is the only Muslim state that is almost entirely Shi
c
ā and it follows the school known as the Ithna-


Asharia or the twelfth, after the Shi
c
ā twelfth recognized Imam, ruler, who, in their belief was ―occulted‖ while in a 


cave, and who is expected to ―reappear‖ at some time to lead the righteous to the right path. See e.g. SHI
c
ISM: 


DOCTRINES, THOUGHT AND SPIRITUALITY (Seyyed Hossein Nasr ed., Albany, NY: State University of New York 


Press, 1988).  


 The Qur’ān, however, specifies that only Jesus of Nazareth who has been elevated alive to the side of Allāh is 


to return to earth before judgment day to lead the people of the world to the righteous path of Islam. In Lebanon 







= DRAFT – NOT FOR REPRODUCTION OR DISSEMINATION = 


10/29/2010 


 13 


While there is no question among all Muslims that the Qur’ān is the first source of the 


Shari
c
ā, followed by the Sunnah,


28
 there are differences among the four Sunni and the four major 


                                                                                                                                                             
Shi


c
ā from a plurality, and they remain as significant minorities in Afghanistan, Syria, India, Pakistan, Turkey and 


Yemen. Shi
c
ā Islam, like Sunni Islam, has at times been divided into many branches; however, only three of these 


currently have a significant number of followers. The best known and the one with most adherents is the Twelvers 


which have a large percentage in Iran and Iraq; the others are Isma
c
îlî, and Zaydi. The Twelvers, who believe there 


were twelve Imams, as distinct from Isma
c
îlî & Zaydi Shia Muslims, who believe in a different number of Imams or 


in a different path of succession. Most Shi
c
ā are Twelvers (around eighty percent).  


Twelvers: established by Jafir ibn Sadiq (702-765 AH/ 83-148 CE), who is the sixth Imam for Twelvers. His 


rulings are the basis of the Twelvers, but he is highly respected by Sunnis for his contributions to the Sunni 


scholarship as well. The dispute over who was to succeed him led to the split of the Isma
c
îlî from the mainstream 


Twelver Shi
c
ā. As a child, Ja


c
afar studied under his grandfather, Ali ibn Husayn. After his grandfather‘s death, he 


studied under and accompanied his father, Muhammad al-Baqir, until Muhammad died in 743 AH/129 CE Ja
c
afar 


became well versed in Islamic sciences, including Qur’ān, and Sunnah (tradition). In addition to his knowledge of 


Islamic sciences, Ja
c
afar was also an adept in natural sciences, mathematics, philosophy, astronomy, anatomy, 


chemistry and other subjects.  


Isma
c
îlî: The Isma


c
îlî derive their name from their acceptance of Ismail ibn Ja


c
afar (755 AH /141 CE) as the 


successor (Imam) to Ja
c
afar ibn Sadiq, wherein they differ from the Twelvers, who accept Musa al-Kazim, younger 


brother of Ismail, as their Imam. Ismaeil died before his father. The Isma
c
îlî are found primarily in South Asia, 


Syria, Saudi Arabia, Yemen, China, Tajikistan, Afghanistan and East Africa, but have in recent years emigrated to 


Europe and North America.  


Zaydi: established by Zayd ibn 
c
Ali (698-740 AH / 84- 126 CE), the son of the Fourth Shi


c
ā Imam, 


c
Ali Zain al 


Abidin. Followers of the Zaydi fiqh recognise the first four Imams, but they accept Zayd ibn 
c
Ali as their Fifth Imām 


instead of his brother Muhammad al-Baqir. Zayd led a rebellion against the Umayyads in the middle of 8th century, 


renewing hostilities that existed between the Umayyads and the Hashemites who are descendents of the Prophet. 


Zayd was killed during fighting in 740 AH / 126 CE. The Zaydis reject any form of sufi tradition. Theologically 


they are closest to the Mu
c
tazila School. Zaydis form the dominant religious group in Yemen, with followers in 


Saudi Arabia. 
28


 The sayings and practices of the Prophet are the hadith. The plural of hadith is ahadith. The just complete record 


of the Sunnah was compiled by Ishaq ibn Yassar 136 years after the death of the Prophet  in 11 AH, which is the 


beginning of the Islamic calendar. 1 AH corresponds to the year 622 CE, which is the year of the Prophet‘s flight 


from Makkah to Medina. The most reliable sources of the Sunna are IMAM MUHAMAD AL-BUKHARI, AL-SAHIH AL-


BUKHARI (9 vols., Muhammad Muhsin Khan trans., Alexandria, VA: Al-Saadawi Publications, 1996) which 


contains 7,275 confirmed hadith and IMAM MUSLIM IBN HAJJAJ, AL-SAHIH MUSLIM (7 vols. Nasiruddin al-Khattab 


trans., Houston, TX: Dar-us-Salaam Publications, 2007). Imam al-Bukhari and Imam Muslim were contemporary, 


they died respectively A.H. 257 and A.H. 261 and their works endured the passage of time. Al-Bukhari notes that 


there is agreement concerning the 7,275 Hadith contained in his sahih, though, because of repetition and overlaps, 


there are actually only 2,762 separate hadith. At that time there were 250,000 alleged Hadith in circulation. The 


debate over what Hadith is sahih, meaning true, is as extensive as the one over the interpretation of each Hadith. 


The reconciliation of inconsistent and contradictory Hadith is another complex issue which is best addressed in IBN 


QUTAYBA, TA‘WIL MUKHTATAFAT AL-HADITH (Interpretation of Differences in the Hadith, 1936), translated as LE 


TRAITÉ DES DIVERGENCES DU HADITH D‘IBN QUTAYBA (G. Lecomte Translation., 1962).  


The Center for Muslim-Jewish Engagement of the University of Southern California hosts a comprehensive, 


searchable online database of ahadith, available at 


 http://www.usc.edu/schools/college/crcc/engagement/resources/texts/muslim/hadith/ (last viewed July 19, 2010). 


There is ample literarture on the hadith and the sunnah, and a different exigesis applicable to it than to the 


Qur’ān. See generally HADITH AND SUNNAH: IDEALS AND REALITY (P.K. Koya ed., Kuala Lumpur, Malaysia: 


Islamic Book Trust, 2008); YUSUF AL-QARADAWI, APPROACHING THE SUNNAH: COMPREHENSION AND 


CONTROVERSY (Herndon, VA: International institute for Islamic Thought, 2006); MOHAMMED HAMIDULLAH, AN 


INTRODUCTION TO THE CONSERVATION OF HADITH (Kuala Lumpur, Malaysia: Islamic Book Trust, 2003). Among 


the Prophet‘s hadith are those that are referred to as qudsi, which are deemed binding as interpretive of the Qur’ān, 


and which are therefore distinct from the other ahadith. See MOHAMED HASHIM KAMALI, A TEXTBOOK OF HADITH 



http://www.usc.edu/schools/college/crcc/engagement/resources/texts/muslim/hadith/
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Shi
c
ā schools of jurisprudence as to the ranking of the other sources of law. Depending upon the 


method of legal interpretation followed by each of these schools of thought (referred to as 


madhahib), the Shari
c
ā is interpreted and applied differently. This complex science is called 


c
ilm 


ūsūl al- fiqh, and it, too, has a rich diversity of analytic approaches. 


The historic baggage of fiqh is enormous considering that each school of thought, both 


Sunni and Shi
c
ā, has its origin going back between twelve and fourteen centuries, and consists of 


numerous writings on different subject matters and topics produced in the diverse cultures of the 


world of Islam as it has evolved; all of which reflect a wide range of methods and analysis which 


have produced substantive differences as to the same subjects, topics, and questions. As a result, 


there is no single authoritative codex embodying all the views of all schools concerning all 


subject matters and topics.
29


 This situation has hindered uniformity and prevented certainty in the 


Shari
c
ā, leaving its application subject to the doctrinal pronouncements of scholars from the 


various schools at different periods in different places, whose following by other scholars and the 


general population over time has also differed. These scholarly views, depending on their 


acceptance in Muslim societies at different times, have had an impact on judicial decisions as 


well as on different rulers. Their differences, however, particularly with regard to matters of 


ritual and form, are innumerable, and attest to the loss of the spiritual compass of Islam. 


One of the consequences of this situation has been a tendency by Muslim societies in 


different places and at different times to reduce the diverse scholarly positions of the madhahib 


on different subjects, topics, and questions to simplified versions, whose trickle-down effect to 


the masses has resulted in even further simplification. This has necessarily caused a loss in the 


range and nuances of what is otherwise a body of sophisticated scholarly views. However, it has 


also meant that popular perceptions of what the Shari
c
ā contains and how it is to be applied has 


been colored by local cultural characteristics. Lastly, conclusions and outcomes reached by 


rulers, judges, and others in the ruling elites have also been likely to vary in time and place.  


                                                                                                                                                             
STUDIES (Leicestershire, UK: Islamic Foundation, 2005); MAULANA MUHAMMAD ALI, A MANUAL OF HADITH 


(London: Kurzon Press, 1977). 
29


 There have been a few encyclopedic works prepared in Egypt and Kuwait. The Egyptian project which started in 


the late 1950s reached 26 volumes but was not completed. The Kuwait project, which reached 45 volumes, is in the 


process of being completed. These works are very useful compilations but they relate mostly to interpretations of the 


Qur’ān, reflecting the positions of the major Sunni and Shi
c
ā schools. There is also a similar project in Syria which 


started much earlier, but it has not been completed. It developed in a more piecemeal approach, although it is more 


thorough than the other two. 
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In contemporary times, the Shari
c
ā is applied differently by various Muslim states and 


their courts, depending upon what they deem to be the applicable madhhab that they respectively 


follow, and in some cases the sub-schools of these primary schools. There are 53 states who are 


members of the Organization of the Islamic Conference, and the way each state addresses the 


application of the Shari
c
ā differs. The practice of these states can be divided in three categories.  


The first category consists of states that are secular, such as Turkey and Tunisia. Their 


laws are neither subject to the Shari
c
ā, nor necessarily in conformity or non-conformity 


therewith. Depending upon these states‘ constitutions and systems of government, their laws are 


developed by a legislative process or by decrees enacted by their respective executive branch of 


government. Thus, the connection between these laws and the Shari
c
ā is either moral or cultural.  


The second category consists of states whose respective constitutions establish that their 


laws are to be subject to the Shari
c
ā. In these states, the relationship between enacted laws and 


the Shari
c
ā can be described by comparison to secular states, to that of a higher constitutional 


law background. Egypt and Iraq fall within this category. Their respective constitutional courts 


decide on whether a given law is in conformity with the Shari
c
ā, or is incompatible therewith. 


These constitutional courts can also review the manner in which other national courts interpret 


and apply the laws to ensure the compatibility of these judicial interpretations and applications 


with the Shari
c
ā. In these two countries, the prevailing Sunni school is the Hanafi school. Egypt, 


however, also looks at the other three Sunni schools to arrive at what can be called the best 


solution to a given legal issue. This approach is based on methods recognized by all four Sunni 


schools, namely, istihsan, istislah, and maslaha, which can be summarized as the best outcome 


in terms of social policy in relationship to a given issue.  


The third category includes those states which proclaim the direct applicability of the 


Shari
c
ā, which is the law to be followed in connection with legislative enactments, and the direct 


application of the Shari
c
ā by the courts. Saudi Arabia, Afghanistan, and Iran are among these 


states, but what constitutes the applicable Shari
c
ā varies depending upon the school that they 


deem applicable. In Saudi Arabia it is the Sunni Hanbali school as further interpreted by the 


Wahabi sub-school. In Iran, it is the Shi
c
ā Ja


c
afari school.


30
 Thus, what is applied in various 


Muslim states as being the Shari
c
ā varies from one country to another. 


                                                 
30


 Article 12 of the 1979 Constitution of the Islamic Republic of Iran states:   
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The state of the Shari
c
ā‘s scope, meaning, content, and application can at best be 


described as a tree with many branches. The fact that this tree has grown over fourteen hundred 


years explains the strength of the trunk, and also the diversity of the branches. While the trunk 


remains unchanged, the branches are constantly expanding in different directions, assuming new 


shapes and sizes. However, some of these branches fall from the tree or wither away, while 


others grow stronger, taller, wider, or even move out in different directions. To see the tree as a 


whole is a challenging undertaking, for it depends upon one‘s vantage point. This is why so few 


have the full knowledge of the Shari
c
ā‘s multifaceted subjects and their applications over the 


span of fourteen centuries and across so many cultures in which Islam has taken root. This 


explains why Muslim reformists have had such difficulties in facing the challenges of 


progressive development, and why traditionalists have been more successful in preserving the 


status quo.  


 


3.3 
c
Ilm Ūsūl al-Fiqh


31
 


The Shari
c
ā is based on two primary sources of law – the Qur’ān


32
 and the Sunnah


33
 – 


the latter consisting in the sayings and deeds of the Prophet Muhammad. The Qur’ān is the 


                                                                                                                                                             
The official religion of Iran is Islam and the Twelver Ja‘fari school [ilm usul al-Din and fiqh], and this 


principle will remain eternally immutable. Other Islamic schools, including the Hanafi, Shafi‘i, Maliki, 


Hanbali, and Zaydi, are to be accorded full respect, and their followers are free to act in accordance with 


their own jurisprudence in performing their religious rites. These schools enjoy official status in matters 


pertaining to religious education, affairs of personal status (marriage, divorce, inheritance, and wills) and 


related litigation in courts of law. In regions of the country where Muslims following any one of these 


schools of fiqh constitute the majority, local regulations, within the bounds of the jurisdiction of local 


councils, are to be in accordance with the respective school of fiqh, without infringing upon the rights of 


the followers of other schools. 


Available at: http://www.iranonline.com/iran/iran-info/government/constitution.html (last visited July 16, 2010). See 


also supra note 26; Silvia Tellenbach, Aspects of the Iranian Code of Islamic Punishment: The Principle of Legality 


and the Temporal, Spatial, and Personal Applicability of the Law, 9 INT‘L CRIM. L. REV. 689 (2009). 
31


 See Bassiouni & Badr, The Shari
c
āh: Sources, Interpretation and Rule-making, supra note 3. 


c
Ilm ūsūl al-fiqh was 


developed in the second century of hijra in part after Muslims from many different cultures whose language was not 


Arabic needed to be guided by certain rules of interpretation to avoid the confusion that different linguistic and 


cultural perspectives can bring to the interpretation of the Shari
c
ā. Thus, it is the science of the rules through which 


to ascertain the prescriptions of the Shari
c
ā. It includes the ranking of sources of law and sources of interpretation, 


rules of linguistic and as well other substantive rules of interpretation. For example: The Qur’ān has precedence 


over all other sources followed by the Sunnah; for the Qur’ān, the latest verse in time controls and the specific verse 


control over the general one. The same goes for the hadith. The first text on 
c
ilm ūsūl al-fiqh was compiled by Iman 


Mohammed ibn Idriss el-Shafe
c
i (d. 204 AH) in his authoritative text AL-RISALA, see supra note 26. See also 


ZAKARIA EL-BERRI, ŪSŪL AL-FIQH FIL ISLAM (Cairo, Egypt: Dar al-Nahda, 1980); AL-GHAZALI, AL-MUSATAFA 


(Cairo: al-Matabah al-Amiriyya, 1973); IBN HAZM AL-ANDALOSY, AL-IHKAM FI USUS AL-AHKAM (Cairo: Al-


Sahada, 1958); MUHAMMAD ABU ZAHRA, ŪSŪL AL-FIQH (1958); ABDEL-WAHAB KHALLAF, 
c
ILM ŪSŪL AL-FIQH 


(8th ed. 1947). 



http://www.iranonline.com/iran/iran-info/government/constitution.html
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principal source of the Shari
c
ā and is supplemented by the Sunnah.


34
 The prescriptions contained 


in these two primary sources of Islamic law, however, require interpretation. Some of the 


Prophet‘s sayings or ahadith interpret some of the verses of the Qur’ān and are deemed qudsi 


(binding). Scholars have long debated which of these ahadith are binding qudsi, and which are 


not.
35


 Most of the Sunnah is in the nature of teachings, and there are different views as to which 


of these are sahih (real or genuine), and as to which are deemed binding as opposed to being 


simply recommendations.  


After the Prophet‘s death in 11 AH (632 CE), the need for interpretation of the Qur’ān 


became more acute,
36


 and this led in turn to the need for supplemental sources of law to apply 


whenever the two primary sources were silent on a given question. These sources of law include, 


but are not limited to: ijma
c
 (consensus), qiyas (analogy), 


c
urf (custom), istihsan and istihlas 


                                                                                                                                                             
32


  The Qur’ān contains the ―words of Allāh‖ (God) inspired by God upon the Prophet through wahy and uttered by 


him in the presence of others who memorized these utterances and wrote fragments of them at that time. There are 


many verses attesting to the divine origins of the Qur’ān, such as: 42:51, 26:192, 42:7, 16:102, 17:106, 41:11-12-99. 


The Qur’ān was transcribed some forty years after the death of Prophet Muhammad by the third Khalifa, 
c
Uthman 


ibn 
c
Affan. It was completed in 651 CE. The work on that compilation commenced under the first Khalifa, Abu 


Bakr. Four copies were made in 651 CE, some say seven. The text was verified by the Prophet‘s surviving 


companions, the sahaba. One copy was kept in Makkah, one was sent to Damascus, another to Iraq, and the fourth 


to Yemen. All subsequent books containing the Qur’ān were based on them. The authenticity or accuracy of that 


original transcription was never challenged. The Qur’ān, is arranged in 114 suwar or chapters of unequal length and 


numbered consecutively. Starting with each sūrat differs in the number of ayat or verses, which range from three to 


286 verses. The number of verses is 6,206. The opening chapter, al-Fatiha, is a short, with only seven verses. It is 


followed by other chapters in the order of their length.  


 Since the end of the first century of Islam, corresponding to the late seventh century CE, there have been many 


interpretators of the Qur’ān. The first comprehensive interpretation was that of Ibn Kathir Al-Haliz Aboul-Fidā‘, 


AL-HĀLIZ ABOUL-FIDĀ‘ ISMA
C
IL IBN 


C
UMAR IBN KATHIR AL-QURAISHY AL-BASRAWI, TAFSIR AL-QŪR‘ĀN AL-


C
AZIM, 


(circa 770 H). ISMĀ
c
ĪL IBN KATHĪR, TAFSĪR AL-QUR‘ĀN, 7 vols. (Beirut, Lebanon, 1385/1966). For an English 


translation, see Ibn Kathīr, TAFSIR IBN KATHīR (abridged) (10 vols., A Group of Scholars Under the Supervision of 


Shaykh Safiur-Rahman al-Mubarakpuri abd. & trans., Riyadh, Saudi Arabia: Dar Al Salam Publications, 2000). For 


a contemporary interpretation see SAYYID QUTB, FĪ DHILĀL AL QUR‘ĀN (Beirut, Lebanon: Dār ash-Shurūq, 


1393/1973). 


 Note that throughout this article, whenever a verse of the Qur’ān is quoted, the name of one of three translators 


appears afterwards, ABDULLAH YUSUF ALI, THE HOLY QUR‘ĀN (London, UK: Wordsworth Editions Ltd. 2001), 


MUHAMMAD ASAD, THE MESSAGE OF THE QUR‘ĀN (Watsonville, CA: The Book Foundation, 2d ed. 2008), or the 


author himself.  
33


  See supra note 27. 
34


  This interpretation is based on the Qur’ān. See Sūrat al-Nisā‘: ―O you who have attained to faith! Pay heed unto 


God, and pay heed unto the Apostle and unto those from among you who have been entrusted with authority; and if 


you are at variance over any matter, refer it unto God and the Apostle, if you [truly] believe in God and the Last 


Day. This is the best [for you], and best in the end.‖ 4:59 [Asad translation] 
35


 See supra note 27. 
36


 This was due to the fact that the number of alleged hadith proliferated and because several hadith were 


inconsistent. Some were inconsistent with the Qur’ān. See IBN QUTNAYBA, supra note 27. This required the 


development of a new technique to reconcile or explain away these divergences. See AHMAD HASSAN, THE EARLY 


DEVELOPMENT OF ISLAMIC JURISPRUDENCE (Islamic Research Institute, Islamabad, Pakistan, 1991).  
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(equity), maslaha (public interest), and ijtihad
37


 (progressive reasoning). The four Sunni schools 


(madhahib) differ in some respects as to their rankings of the sources of the Shari
c
ā, the 


interaction between these sources (particularly where one source conflicts with another), and 


their method of application. Each of these schools has in time spawned sub-schools which add 


their particularity to the ranking of sources, methods of interpretation, and application. The same 


phenomena exist in the four major Shi
c
ā schools and their sub-schools.  


There were also other jurisprudential schools that came out of certain religious 


movements and sects that developed throughout the history of Islam, and they too had their 


particularities as to 
c
ilm ūsūl al-fiqh and as to fiqh.


38
  


All madhāhib and other movements and sects rank the secondary and tertiary sources of 


law differently, and pursue different analytical approaches and methods with respect to the 


Shari
c
ā.


39
 Thus, to formulate a consensus is a form of ijtihad, and what follows is this writer‘s 


ijtihad in formulating a mainstream approach to 
c
ilm ūsūl al-fiqh‘s ranking of the sources of law. 


They are: 


 


Principal Sources  


 1.  The Qur’ān 


 2.   The Sunnah 


                                                 
37


 An early illustration of the ranking of the sources of the Shari
c
ā and recognition of ijtihad is a dialogue, more like 


an interview, between the Prophet and Muadh Ibn-Jabal whom he appointed a judge in Yemen. The Hadith is 


essentially as follows: 


The Prophet: ―How wilt thou decide when a question arises?‖ 


Muadh: ―According to the Book of Allah‖ [the Qur‘an]. 


The Prophet: ―And if thou findest naught therein?‖ 


Muadh: ―According to the Sunna of the messenger of Allah.‖ 


The Prophet: ―And if thou findest naught therein?‖ 


Muadh: ―Then I shall apply my own reasoning.‖ [Meaningful Ijtihad] 


The Hadith indicates the Prophet‘s agreement with this approach. It should be noted however that not everyone 


is capable of ijtihad. There are several conditions and qualifications concerning who may exercise that function. See 


also MUHAMMAD T. AMINI, FUNDAMENTALS OF IJTIHAD (Idarah-i Adabiyat-i Delli, 1986); Ilias Bantekas, The 


Disunity of Islamic Criminal Law and the Modern Role of Ijtihad, 9 INT‘L CRIM. L. REV. 651 (2009). 
38


 Among these are the mu
c
tazala, the Khawarij and the sūfi whose movement spawned several branches in different 


Muslim countries at different periods. See CYRIL GLASSÉ, THE CONCISE ENCYCLOPEDIA OF ISLAM (Rev. ed., 


Lanham, MD: Alta Mira Press, 2003).   
39


 For a historical analytical technique, see IBN KHALDUN, AL-MUQADDIMAT (3 vols., F. Rosenthal trans., Princeton, 


NJ: Princeton University Press, 1958) and IBN KHALDUN, KITAB AL-‗IBAR, multi-volume work. For an analysis of 


Ibn Khaldoun‘s philosophy of history, see MUHSEN MAHDI, IBN KHALDOUN‘S PHILOSOPHY OF HISTORY (Chicago, 


IL: University of Chicago Press, 1971). Another leading Muslim historian is al-Tabari, see AL-TABARI, KITAB 


IKHTILĀF AL FUQAHA‘A (The Book on the Differences of Scholarly Interpretation) (F. Kern ed. 1902). For a short 


contemporary analysis, see Joseph Schacht, The Schools of Law and Later Developments, in LAW IN THE MIDDLE 


EAST (Majid Khadduri & Herbert Liebesny eds., Middle East Institute, 1955). 
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 3.  Ijmā, consensus of opinion of learned scholars and judges
40


 


 4.  Qiyas, analogy
41


 


 5. 
c
Urf, custom and usage 


 


Supplemental Sources 


 6.  Istislah or Maslaha, consideration of the public good 


 7.  Istihsan, reasoning based on the best outcome, or equity   


 8.  The practices of the four first ―wise‖ Khalifa, a form of authoritative precedent 


9. The decisions of learned judges 


10.  Treaties and pacts 


 11.  Contracts (the Shari
c
ā considers a contract the binding law between the parties, so  


 long as it does not violate the Shari
c
ā) 


12. The edicts of the Khalifas and local rulers which are in conformity with the Shari
c
ā 


13. Fatawa (plural of fatwa) of the most learned scholars 


 14.  Ijtihad 


 


                                                 
40


 Ijmā literally means consensus. The application of the rule of consensus is at the legislative and judicial levels. 


Consensus is therefore the basis for legislation, but it is different from consensus meaning that which a certain 


category of persons agree on as opposed to agree to. Judicial consensus means that prior decisions have established a 


particular position, and it is relied upon by subsequent decisions. Similarly, there can be a consensus on a doctrine or 


among major theologians, or for that matter, a consensus among scientists on the interpretation of a scientific 


phenomenon. Used in 
c
ilm ūsūl al-fiqh, ijmā means the consensus of the leading scholars on a given question. Thus, 


if it is a theological question, then it is the consensus of the leading scholars on theology, whereas if it is a scientific 


question, it would be the consensus of the leading scientists on that question. Legislative consensus, which is the 


product of political negotiations, is not the type of ijmā or consensus that is meant herein as one of the sources of 


law. Nevertheless, political consensus in a legislative body produces laws, and these laws in turn are binding. 


However, this is a different meaning of consensus. 
41


 Qiyas is reasoning by analogy. However, in 
c
ilm ūsūl al-fiqh, there is a wide range of how restrictive or extensive 


analogy can be applied. Literalists will limit analogy to that which is either precisely the same or substantially the 


same. Non-literalists, using a policy approach, frequently called siyassat al Shari
c
ā, will extend the reasoning by 


analogy to that which roman law referred to as a jus dem generis, meaning, of the same genre. This type of 


reasoning could be extended to the doors of ijtihad, which is a form of reasoning by analogy when no other 


precedent exists to guide the interpreter of the question, whether it be a theological interpretation in response to a 


particular question by a particular individual, or a response to a particular question which has general application. 


Both of these are referred to as fatwa, which literally means a pronouncement. It is different, however, from when a 


judge seeking to rule in a given case with two or more parties having divergent interests, expect justice. If none of 


the other higher sources of law in 
c
ilm ūsūl al-fiqh can apply, then the judge can resort to ijtihad, which for all 


practical purposes is a form of qiyas plus, meaning in effect that the judge having no binding source of law to rely 


upon or precedent, will seek to use his legal imagination in order to arrive at a particular outcome. But intellectually, 


as well as emotionally, it is unlikely that such a process can be undertaken in a total vacuum, and the one engaging 


in that type of ijtihad does not do it in a total vacuum, but in the context of pre-existing knowledge that the person 


has.  
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Since the Shari
c
ā is presumed to be God-given law to humankind, it must be integral; 


consequently, doctrinal concepts, legal approaches, techniques of interpretation, and judicial 


decisions cannot, if they are to be deemed in accordance with the Shari
c
ā, be conflicting, or 


contradictory, but merely different as to one another.
42


 


 One of the great doctrinal debates among all schools of jurisprudence, but more so 


between Sunni and Shi
c
ā, is whether the Qur’ān and the Sunnah are to be interpreted literally, or 


on the basis of the intent and purpose of the text, or both, depending upon the text.
43


 Whether 


one approach or the other is followed will determine if the unstated legislative policies of the 


many different aspects of the Shari
c
ā are taken into account in connection to the textual 


interpretation of the Qur’ān and the Sunnah.
44


 This is referred to as Siyasat al-Shari
c
ā. It is 


probably in this respect that there exists the greatest divergence of views between the Sunni and 


the Shi
c
ā schools of thinking. 


For purposes of this study, it can be said that there are three major trends in Shari
c
ā 


scholarship (as categorized by this writer). They are: traditionalist-fundamentalist, traditionalist-


reformist, and progressive. The first category represents the prevailing religious establishments 


in both the Sunni and Shi
c
ā worlds, their differences notwithstanding.


45
 They are the Universities 


of Al-Azhar (Cairo, Egypt, which is the Sunni‘s foremost academy), and Najaf (Iraq) and Qum 


                                                 
42


 For a contemporary perspective, see generally, WEISS, THE SPIRIT OF ISLAMIC LAW, supra note 3. There is an 


entire body of fiqh which deals with the subject of ikhtilaf (disagreement), its rules, and limits. AL-TABARI, KITAB 


IKHTILĀF AL FUQAHA‘A, id.; Muhammad Khalid Masud, Ikhtilaf al-Fuqaha: Diversity in Fiqh as a Social 


Construction, in EQUALITY AND JUSTICE IN THE MUSLIM FAMILY (Zainah Anwar ed., Musawah, 2008); TAHA JABIR 


AL-ALWANI, ADAB AL IKHTILAF FI AL ISLAM (Herndon, VA: International Institute of Islamic Thought, 1987). For a 


different perspective, see George Makdisi, The Guilds of Law in Medieval Legal History: An Inquiry into the 


Origins of the Inns of Court, 1 ZEITSCHRIFT FÜR GESCHICHTE DER ARABISCH-ISLAMISCHEN WISSENSCHAFFEN 233 


(1984). It should be noted that these four schools or madhaheb are not deemed contradictory to one another, but 


different in a way that is not inconsistent with the Qur’ān and the Sunnah. 
43 


 This is characterized by the great debate between al-zaher, the obvious or literal meaning, and al-baten, the 


hidden meaning or the purpose. The Sunni support the al-zaher approach, which is more objective, unless the 


purpose or hidden meaning is evidenced in some al-zaher aspect of the Qur’ān or Sunnah. The Shi
c
ā allow resort to 


the al-baten meaning for interpretation of the literal text, whis is more subjective. For a contemporary perspective, 


see generally WEISS, THE SPIRIT OF ISLAMIC LAW, supra note 3. 
44


 For a contemporary ―traditionalist‖ reformist approach, see FAZLUR RAHMAN, ISLAM AND MODERNITY: 


TRANSFORMATION OF AN INTELLECTUAL TRADITION (Chicago, IL: University of Chicago Press, 1986). See also 


MUHAMMAD IQBAL, THE RECONSTRUCTION OF RELIGIOUS THOUGHT IN ISLAM (Lahore, Pakistan: Muhammad 


Ashraf, 1960). For a ―traditionalist‖ view, see ABU ALA‘A MAWDUDI, TOWARD UNDERSTANDING ISLAM (A. Ghandi 


trans., 5th ed., Islamic Circle of North America, 1954). 
45 


 The Shi
c
ā have an established hierarchical religious structure that gives its clergy even more authority over their 


followers than the Sunni. This is due to the fact that the Shi
c
ā clergy originated in Southern Iraq and in Iran where, 


particularly in Iran, the historical role of organized clergy in prior ―religious‖ regimes was well entrenched. Suffice 


it to recall the Zoroastrian tradition and its dominant hierarchical clergy. For an early history of Iranian society, see 


J.M. COOK, THE PERSIAN EMPIRE (London, UK: Dent, 1983). See also, R. FRYE, ISLAMIC IRAN AND CENTRAL ASIA 


7TH-12TH CENTURIES (London, UK: Variorum Reprints, London, 1979). 
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(Iran) which are the Shi
c
ā‘s foremost academies. There are also other theological schools 


throughout the Muslim world, particularly in Indonesia (the state with the largest Muslim 


population, at 202 million) and Pakistan (174 million), making their views the most popularly 


diffused ones. Sunni traditionalists are essentially literalists, but their approach also includes the 


recognition that the Prophet and his four first successors, called the wise ones, relied on the 


purposes of the Shari
c
ā in their interpretations of the letter of the Qur’ān. Among them the more 


fundamentalist are dogmatic and intransigent, and their approach to the interpretation of the 


Qur’ān and the Hadith is literal. They seek the solutions of earlier times as a panacea for 


complex contemporary problems. Some of them turn to political activism and violence as ways 


of propagating their views.
46


 The influence of these establishments is controlling in part because 


of their dominant role in education in nearly all Muslim states. 


The second category, traditionalist-reformist, range in their views about how to address 


new realities and their challenges. Mainstream traditionalist-fundamentalists refer to such 


reformist thinkers (in varying degrees of disapproval) as the 
c
ilmani – those who seek to achieve 


the legislative goals of the Shari
c
ā in light of scientific knowledge.


47
 The 


c
ilmani, however, 


                                                 
46


 This was not however always the case. In fact, the term ―fundamentalist‖ has its origins in several reform 


movements which sprang out at different times and places over the last seven centuries. What these movements have 


in common is their search for a more ascetic, orthodox and simpler way. The muwahhidun was a fundamentalist 


movement in Morocco in the 12th century CE, while a similar movement was developed by Ibn Taymiya in Syria 


(1263-1328 CE), and Ibn Khaldoun in Egypt (1332-1408). This gave rise to the al-Salaf al-Salih (the right path) 


movement in Egypt at the turn of the 20th century CE spurred by Sheikh Mohammad Abdou, Mufti, who was a 


disciple of Jamal el-din el-Afghani, a reformist of the mid-1800s. These however were reform movements grounded 


in established ―traditionalist‖ Sunni doctrine. Contemporary movements however are a reaction to, or a consequence 


of corruption, bad government and poverty in different Muslim countries. As a result, they have also developed a 


political movement, and some groups believe in carrying out a jihad or holy war by use of violent means. See, e.g., 


KHALED ABOU EL FADL, THE GREAT THEFT: WRESTLING ISLAM FROM THE EXTREMISTS (New York, NY: Haprper, 


2005); OLIVER ROY, GLOBALISED ISLAM: FUNDAMENTALISM, DE-TERRITORIALISATION, AND THE SEARCH FOR A 


NEW UMMAH (London, UK: C. Hurst & Co. Publishers, 2004); GILLES KEPEL, JIHAD: THE TRAIL OF POLITICAL 


ISLAM (2d ed., Cambridge, MA: Belknap Press, 2003); HAMID ENAYAT, MODERN ISLAMIC POLITICAL THOUGHT 


(London, UK: I.B. Tauris, 2001); W. MONTGOMERY WATT, ISLAMIC FUNDAMENTALISM AND MODERNITY (London, 


UK: Routledge, 1989); JOHN L. ESPOSITO, ISLAM AND POLITICS (2d ed., Syracuse, NY: Syracuse University Press, 


1987); Hassan Hanafi, The Origin of Modern Conservatism and Islamic Fundamentalism in ISLAMIC DILEMMAS: 


REFORMERS, NATIONALISTS AND INDUSTRIALIZATION (Ernest Gellner ed., Berlin, Germany: Mouton, 1985); 


MARTIN S. KRAMER, POLITICAL ISLAM (Thousand Oaks, CA: Sage Publications, 1980). See also M. Cherif 


Bassiouni, A Search for Islamic Criminal Justice: An Emerging Trend in Muslim States, in THE ISLAMIC IMPULSE 


244 (Barbara Freyer Stowasser ed., Washington, DC: Georgetown University Press, 1987). See also section 8 for a 


discussion of jihad. 
47


 Which means those who use ilm or knowledge. Those opposed to this approach argue that the use of scientific 


knowledge to re-examine the assumptions, interpretations and applications of the Shari’ā is either inappropriate, 


unacceptable or anathema depending upon one‘s degree of intellectual closeness and religious fanaticism. But the 


Ilmani approach has been advocated by no lesser scholars than Ibn Taymia and Ibn Khaldoun, supra note 15. For 


two contemporary scholarly views, see RAHMAN, ISLAM AND MODERNITY, supra note 42, and IQBAL, THE 


RECONSTRUCTION OF RELIGIOUS THOUGHT IN ISLAM, supra note 42. The 20th century had such leading reformists 







= DRAFT – NOT FOR REPRODUCTION OR DISSEMINATION = 


10/29/2010 


 22 


search for the purposes and policies of the Shari
c
ā on the basis of scientific knowledge in order 


to address contemporary problems and find appropriate solutions. They frequently break 


traditional paradigms and rely on general principles adduced from the Qur’ān to formulate new 


interpretations consonant with modern requirements.
48


 Because they break away from irrelevant 


traditions and eschew rulings based solely on fundamentalist interpretation, their views are 


rejected by traditionalist-fundamentalists. 


The third category, the progressives, are reformists who are willing to break with past 


interpretations and practices, and who seek to innovate interpretations that may have little or no 


linkage to previous ones. Their views are more likely to be called heretic by traditionalist-


fundamentalists.
49


 


 Writings by Muslim scholars reflect a wide spectrum of the views encompassing all three 


trends identified above and their variants. Consequently, those who are unfamiliar with these 


distinctions and with the complexities of the Shari
c
ā face difficulties in understanding the 


diversity of these views and their applications. Nevertheless, there is a common core based on 


the Qur’ān that unites all Muslims, and preserves their identity in the face of the distinctions 


mentioned.  


 


                                                                                                                                                             
from among the ranks of ―traditionalists‖ clergy, like Sheikh Mohammad Abdu of Egypt and later in the 1940s. 


Sayed Qutb of Egypt who was the intellectual light of the Muslim Brotherhood, see, e.g., SAYED QUTB, SOCIAL 


JUSTICE IN ISLAM (Hamid Algar trans., Oneonta, NY: Islamic Publications International, 2000).  


 Sheikh Muhammad Sayyed Tantawi, Rector of al-Azhar from 1996 until his death in 2010, became a mild 


reformist among the Sunni clergy. Earlier, as Egypt‘s Mufti, he issued a statement that bank interests are not riba 


(usury). This was the first time that such a statement was issued by a leading mufti since Imam Ahmad Abdou had 


ruled in the 1930s that postal savings passbooks could bear a ―fixed profit.‖ Since the 70s, a new concept called 


―Islamic banking‖ has developed to get around the problem of usury and banking interests. See M. CHERIF 


BASSIOUNI & GAMAL M. BADR, INTERESTS AND BANKING IN ISLAM 34 (Chicago, IL: Mid-America Arab Chamber 


of Commerce, 1990).  


 For a reformist view of Islamic criminal justice and contemporary standards of human rights, see M. Cherif 


Bassiouni, Sources of Islamic Law and Protection of Human Rights in the Islamic Criminal Justice System, in THE 


ISLAMIC CRIMINAL JUSTICE SYSTEM 3 (M. Cherif Bassiouni ed., Dobbs Ferry, NY: Oceana Publications, 1982). It 


should be noted that 
c
ilmani is to be distinguished from almani which refers to agnostics. 


48
 See e.g., REZA ASLAN, BEYOND FUNDAMENTALISM: CONFRONTING RELIGIOUS EXTREMISM IN THE AGE OF 


GLOBALIZATION (New York, NY: Random House, 2010); TARIQ RAMADAN, ISLAM, THE WEST, AND THE 


CHALLENGES OF MODERNITY (Leisestershire, UK: Islamic Foundation, 2009); TARIQ RAMADAN, RADICAL REFORM: 


ISLAMIC ETHICS AND LIBERATION (Oxford, UK: Oxford University Press, 2008); REZA ASLAN, NO GOD BUT GOD: 


THE ORIGINS, EVOLUTION, AND FUTURE OF ISLAM (New York, NY: Random House, 2006); ABDULLAHI AL-NA
C
IM, 


TOWARD AN ISLAMIC REFORMATION (Syracuse, NY: Syracuse University Press, 1996).  
49


 Id. For a traditionalist-reformist view, see RAMADAN, RADICAL REFORM, id. For a traditionalist-fundamentalist 


who argues for some reform, see the many pamphlets and publications of Sheikh Yusuf al-Qaradawi, who presently 


resides in Qatar, e.g., YUSUF AL-QARADAWI, APPROACHING THE SUNNAH: COMPREHENSION AND CONTROVERSY 


(Herndon, VA: International Institute of Islamic Thought, 2006). 
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4. The Postulates of Human Rights and the Place of Justice in Islam 


  


4.1 Introduction 


Islam is founded on the belief that there is but one God, who is the beginning and the end 


of everything, the Creator of the universe and all that lives within it. Thus, human creation is one 


(whether arising out of an Adam and Eve created by God through a single divine stroke, or as a 


result of a scientific evolutionary scheme established by God), and human beings are infused 


with the spirit of God.
50


 Among the basic postulates of Islam which are applicable to this study 


are the dignity accorded to each and every human being, and the pursuit of individual and 


collective justice.
51


 


The protection of human dignity and the pursuit of justice are entrusted to each and every 


Muslim who is deemed God‘s trustee on earth, as well as to the collectivity, whether in the form 


of a Muslim state or a group of individuals living in a non-Muslim state. In other words, it is the 


duty of the ummah (nation), however it is constituted, as well as that of every Muslim to carry 


                                                 
50


 See e.g. AYOUB, ISLAM: FAITH AND PRACTICE, supra note 3. 
51


 For human rights in Islam, see generally ABDULLAHI AN-NA‘IM, ISLAM AND HUMAN RIGHTS: COLLECTED ESSAYS 


(Mashood A. Baderin ed., Surrey, UK: Ashgate, 2010); HUMAN RIGHTS IN ARAB THOUGHT: A READER (Salma 


Jayyusi ed., London, UK: I.B. Tauris, 2008); NISRINE ABIAD, SHARIA, MUSLIM STATES AND INTERNATIONAL 


HUMAN RIGHTS TREATY OBLIGATIONS: A COMPARATIVE STUDY (London, UK: British Institute for International and 


Comparative Law, 2008); MOHAMMED ABED AL-JABRI, DEMOCRACY, HUMAN RIGHTS, AND LAW IN ISLAMIC 


THOUGHT (London, UK: I.B. Tauris, 2008); ABDULAZIZ SACHEDINA, ISLAM AND THE CHALLENGE OF HUMAN 


RIGHTS (Oxford, UK: Oxford University Press, 2009); ISLAM AND HUMAN RIGHTS IN PRACTICE (Shahram 


Akbarzadeh & Benjamin MacQueen eds., Routledge, 2008); KATERINA DALACOURA, ISLAM, LIBERALISM, AND 


HUMAN RIGHTS (London, UK: I.B. Tauris, 3d. ed., 2007); ANN ELIZABETH MAYER, ISLAM AND HUMAN RIGHTS: 


TRADITION AND POLITICS (Boulder, CO: Westview Press, 4th ed., 2006); MASHOOD BADERIN, INTERNATIONAL 


HUMAN RIGHTS AND ISLAMIC LAW (Oxford, UK: Oxford University Press, 2005); ISLAM AND HUMAN RIGHTS: 


ADVANCING A U.S.-MUSLIM DIALOGUE (Shireen Hunter & Huma Malik eds., Washington, DC: Center for Strategic 


and and International Studies, 2005); AL WATHA‘EQ AL-DAWLIĀ AL-MĀ‘NEIA BI HUQUQ AL-INSAAN (2 vols., M. 


Cherif Bassiouni ed., Cairo, Egypt: Dar El Shorouk, 2003); AHMED S. MOUSSALI, THE ISLAMIC QUEST FOR 


DEMOCRACY, PLURALISM, AND HUMAN RIGHTS (Gainesville, FL: University of Florida Press, 2003); MOHAMMAD 


HASHIM KAMALI, THE DIGNITY OF MAN: AN ISLAMIC PERSPECTIVE (Cambridge, UK: Islamic Texts Society, 2d. ed., 


2002); HUQUQ AL-INSAAN (4 vols., M. Cherif Bassiouni, M.S. Dakkak, & Abdel Azim Wazir eds., Beirut, Lebanon: 


Dar-ilm lil-Malayan Publishers, 1989); ABUL ALA MAWDUDI, HUMAN RIGHTS IN ISLAM (Leicester, UK: The Islamic 


Foundation, 1976). 


 Mohammad H. Fadel, Public Reason as a Strategy for Principled Reconciliation: The Case of Islamic Law and 


International Human Rights Law, 8 CHI. J. INT‘L L. 1 (2007); Naz K. Modirzadeh, Taking Islamic Law Seriously: 


INGOs and the Battle for Muslim Hearts and Minds, 19 HARV. HUM. RTS. J. 191 (2006); Abdullahi A. An-Na‘im, 


Human Rights in the Arab World: A Regional Perspective, 23 HUM. RTS. Q. 701 (2001); Riffat Hassan, Religious 


Human Rights and the Qur'an, 10 EMORY INT‘L L. REV. 85 (1996); M.A. Baderin, Establishing Areas of Common 


Ground Between Islamic Law and International Human Rights Law, 5 INT‘L J. HUM. RTS. 72 (2001); Abdullahi 


Ahmed An-Nai‘m, Human Rights in the Muslim World: Socio-Political Conditions and Scriptural Imperatives, 3 


HARV. HUM. RTS. J. 13, 40 (1990); Abdullahi A. An-Na‘im, Islamic Law, International Relations, and Human 


Rights: Challenge and Response, 20 CORNELL INT‘L L.J. 318 (1987). 



http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.06&serialnum=0106460771&fn=_top&sv=Split&tc=-1&pbc=004A9F9F&ordoc=0322752880&findtype=Y&db=100172&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.06&serialnum=0106460771&fn=_top&sv=Split&tc=-1&pbc=004A9F9F&ordoc=0322752880&findtype=Y&db=100172&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208
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out the work of God on earth, and to pursue, inter alia, the goal of justice. In a Hadith the 


Prophet stated:  


Everyone of you is a shepherd, and everyone of you will be questioned about 


those under his rule: the Amir is a shepherd and he will be questioned about his 


subjects, the man is a ruler in his family and he will be questioned about those 


under his care: and the woman is a ruler in the house of her husband and she will 


be questioned about those under her care.
52


  


 


4.2 The Dignity of Humanity  


To communicate with human beings, God chose prophets and messengers to convey 


divine commands and messages. These prophets and messengers, starting with Abraham, are 


referred to in the Qur’ān, as they are in the holy scriptures of Judaism and Christianity. Moses 


and the Prophet Mohammad are considered in Islam as the only two messengers of God who 


were entrusted with a comprehensive codex, which in Islam includes the Shari
c
ā, often referred 


to as the Law of God, although it is mostly arrived at by man‘s intellectual endeavors.
53


  


The Shari
c
ā establishes prescriptive and proscriptive norms which derive from the 


Qur’ān and the Prophet Mohammad‘s Sunnah (which is a compilation of his sayings, ahadith, 


plural of hadith, and of his deeds).
54


 The Shari
c
ā norms provide for what is permissible and what 


is prohibited, as well as that which is encompassed within a range of conduct from the preferred 


to the disapproved. The subject matters covered by the Shari
c
ā range from the very personal and 


intimate to the very public and social.
55


 Central to these subject matters is the respect for human 


life and for human dignity. Respect for human life and the dignity of a person is a paramount 


interest that is protected by the Shari
c
ā. Any legally unjustifiable attack upon the life and dignity 


of a person is also an attack upon God, who created each and every human being and infused 


each person with something of the divine spirit. This concept is expressed in several verses of the 


Qur’ān, among which which refers to humankind as follows:  


sūrat al-Hujurāt: ―We have created you men and women, peoples and tribes, [in 


order that you may] know one another. Verily, the best among you is the most 


pious. [The best in conduct]‖ (49:13) [author‘s translation].  


 


                                                 
52


 AL-SAHIH AL-BUKHARI, supra note 28, No. 5195; AL-SAHIH MUSLIM, supra note 28, No. 1829. 
53


 This male gender reference is intentional because in Islam, as in Orthodox Judaism and Catholicism, only men 


made theological doctrine and interpret theology.  
54


 See supra note 27.  
55


 See supra note 12. 
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sūrat Al-
c
Isrāa’: ―Now, Indeed, we have conferred dignity on the children of 


Adam, and borne them over land and sea, and provided for them sustenance out of 


the good things of life, and favoured them far above most of Our creation.‖ 


(17:70) [Asad translation]  


 


These verses do not address only Muslims, but all of humankind. Thus, no human being 


has the right to kill, injure, dehumanize, or debase another, because all humans are created by 


God and infused with God‘s spirit. Consequently, an attack upon a human being without valid 


legal justification constitutes a crime. This is expressed in sūrat al-Mā’idah, which holds that 


killing a human being is equal to killing all of humanity, and that saving one human being is 


equal to saving all of humanity: 


sūrat al-Mā’idah: Because of this did we ordain unto the children of Israel that if 


any one slays a human being – unless it be [in punishment] for murder or for 


spreading corruption on earth – it shall be as though he had slain all mankind; 


whereas, if anyone saves a life, it shall be as though he had saved the lives of all 


mankind… (5:32) [Asad translation]  


 


These postulates are not absolutes, however, because the Shari
c
ā provides for the death 


penalty in connection with certain hudud crimes,
56


 and also in connection with certain qesas and 


ta
c
azir crimes by analogy to hudud crimes.


57
 Hudud crimes also provide for corporal 


punishment, which by analogy may be extended to similar ta
c
azir crimes.


58
 Qesas allows the 


exaction of similar harm on the person of the perpetrator as was inflicted on the victim. This is 


the same norm which is found in the Torah and the Old Testament.
59


  


 


4.3 Justice  


Justice is the cornerstone of the Shari
c
ā, whether it be social or individual. The concept of 


justice derives from the proposition that God has created humankind and communicated to it 


divine commands by which God expects humankind to live by on earth, and to be judged by on 


Judgment Day. Thus the Shari
c
ā is not only the law that applies to humans during their lifetime, 


                                                 
56


 See M. Cherif Bassiouni, Death as a Penalty in the Shari‘a, in CAPITAL PUNISHMENT: STRATEGIES FOR 


ABOLITION (Peter Hodgkinson & William A. Schabas eds., 2004). 
57


  See Ghauti Benmelha, Ta
c
azir Crimes, in ISLAMIC CRIMINAL JUSTICE, supra note 45, at 211; ABDEL KADER 


ODEH, AL-TASHRI‘I AL-JINAI‘I AL-ISLAMI (4 vols., Cairo, Egypt: Dar el Shorouq, 2001); ABDUL-AZIZ AMER, AL-


TA
c
AZIR FIL SHARI’A AL-ISLAMI (Ta


c
azir in the Islamic Shari


c
ā) (1969). 


58
 See supra note 3.; Bassiouni & Badr, The Shari


c
ah: Sources, Interpretation and Rule-Making, supra note 3. 


59
 ―If… hurt is done, then you shall give life for life, eye for eye, tooth for tooth, hand for hand, foot for foot, burn 


for burn, bruise for bruise, wound for wound.‖ (Exodus 21:23-24); and ―Whoso sheddeth man‘s blood, by man shall 


his blood be shed: for in the image of God made he man.‖ (Genesis 9:6). 
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but it is also the law that God will apply to them in the hereafter, subject to God‘s compassion 


and mercy. This holistic approach not only links life on earth to life in the hereafter, but it also 


links the concept of justice to that of the hereafter. The following verses of the Qur’ān address 


this concept:   


sūrat al-Nahl: ―Behold, God enjoins justice and the doing of good, and generosity 


towards one‘s fellow human being; and God forbids all that is shameful and all 


that runs counter to reason, as well as [all forms of] envy; [and] God exhorts you 


so that you might bear [all this] in mind.‖ (16:90) (emphasis added) [author‘s 


translation]  


 


sūrat al-Nisā: ―Behold, God bids you to deliver all that you have been entrusted 


with unto those who are entitled thereto, and whenever you judge do so with 


justice. Verily, most excellent is what God exhorts you to do: verily God is all-


hearing, all-seeing!‖ (4:58) (emphasis added) [author‘s translation]
60


 


                                                 
60


 See also:  


sūrat al-Nisā: ―O You who have attained to faith! Be ever steadfast in upholding equity, bearing witness to 


the truth for the sake of God, even though it be against your own selves or your parents and kinsfolk. 


Whether the person concerned be rich or poor, God‘s claim takes precedence over the claims of either of 


them.  Do not, then, follow your own desires, lest you swerve from justice: for if you distort the truth, or 


refuse to testify, behold, God is indeed aware of all that you do!‖ (4:135) (emphasis added) [author‘s 


translation.]  


 


sūrat al-Baqara: ―And the divorced women shall undergo, without remarrying, a waiting period of three 


monthly courses: for it is not lawful for them conceal what God may have created in their wombs, if they 


believe in God and the Last Day. And during this period their husbands are fully entitled to take them back, 


if they desire reconciliation; but in accordance with justice, the rights of the wives [with regard to their 


husbands] are equal to the [husbands‘] rights with regard to them, although men have precedence over them 


[in this respect]. And God is almighty, wise.‖ (2:228) (emphasis added) [author‘s translation]  


 


sūrat al-An’am: Say: ―Come, let me convey unto you what God has [really] forbidden to you: ―Do not 


ascribe divinity, in any way, to aught beside Him; and [do not offend against but, rather,] do good unto 


your parents; and do not kill your children for fear of poverty - [for] it is We who shall provide sustenance 


for you as well as for them; and do not commit any shameful deeds, be they open or secret; and do not take 


any human being‘s life-[the life] which God has declared to be sacred -otherwise than in [the pursuit of] 


justice: this has He enjoined upon you so that you might use your reason;‖ (6:151) (emphasis added) 


[author‘s translation] 


 


sūrat al-An’am: ―And do not touch the substance of an orphan – save to improve it – before he becomes of 


age. And [in all your dealings] give full measure and weight, with equity: [however,] We do not burden any 


human being with more than he is well able to bear, and when you voice an opinion, be just, even though it 


be [against] one near of kin. And [always] observe your bond with God: this has He enjoined upon you, so 


that you might keep it in mind. (6:152) [author‘s translation] 


 


sūrat Al-Hadîd: ―And, indeed, [to same end] we sent forth Noah and Abraham [as our message- bearers], 


and established prophethood and revelation among their descendents; and some of them were on the right 


way, but many were iniquitous.‖ (57:25) [author‘s translation] 


 


sūrat Al-Mā’idah: ―O you who have attained to faith! Be ever steadfast in your devotion to God, bearing 


witness to the truth in all equity; and never let hatred of anyone lead you into the sin of deviating from 
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In the Qur’ān as well as in the holy scriptures of Judaism and Christianity, God is defined 


as a God of justice, and as a just God.
61


 In the Qur’ān, God is also described with 99 attributes 


                                                                                                                                                             
justice. Be just: this is closest to being God-conscious. And remain conscious of God: verily, God is aware 


of all that you do.‖ (5:8) (emphasis added) [author‘s translation] 


 


sūrat Al- ‗An
c
ām: ―They are saying, too, ―Why has not an angel [visibly] been sent down unto him?‖ But 


had We sent down an angel, all would indeed have been decided, and they would have been allowed no 


further respite [for repentance].‖ (6:8) [author‘s translation] 


 


sūrat al-Isra: ―And do not take any human being‘s life -[the life] which God has willed to be, sacred-


otherwise than in [the pursuit of] justice. Hence, if anyone has been slain wrongfully, We have empowered 


the defender of his rights [to exact a just retribution]; but even so, let him not exceed the bounds of equity 


in [retributive] killing. [And as for him who has been slain wrongfully -] behold, he is indeed succored [by 


God]!‖ (17:33) (emphasis added) [author‘s translation] 


 


sūrat al-Saba: ―Say: ―Our Sustainer will bring us all together [on Judgment Day], and then He will lay 


open the truth between us, in justice – for He alone is the One who opens all truth, the All-Knowing!‖ 


(34:26) (emphasis added) [author‘s translation] 


 


sūrat al-Suad: ―As they came upon David, and he shrank back in fear from them, they said: ―Fear not! [We 


are but] two litigants. One of us has wronged the other: so judge thou between us with justice, and deviate 


not from what is right, and show [both of] us the way to rectitude.‖ (38:22) (emphasis added) [author‘s 


translation] 


 


sūrat al-Az-Zumar: ―And the earth will shine bright with her Sustainer‘s light. And the record [of 


everyone‘s deeds] will be laid bare, and all the prophets will be brought forward, and all [other] witnesses; 


and judgment will be passed on them all in justice. And they will not be wronged‖ (38:26) (emphasis 


added) [author‘s translation] 


 


sūrat al-Az-Zumar: ―And thou wilt see the angels surrounding the throne of [God‘s] almightiness, extolling 


their Sustainer‘s glory and praise. And judgment will have been passed in justice on all [who had lived and 


died], and the word will be spoken: ―All praise is due to God, the Sustainer of all the worlds!‖ (39:75) 


(emphasis added) [author‘s translation] 


 


sūrat al-Ghafir: ―And God will judge in accordance with truth and justice, whereas those [beings] whom 


they invoke beside Him [15] cannot judge at all: for, verily, God alone is all-hearing, all-seeing. (40:20) 


(emphasis added) [authors‘ translation] 


 


sūrat al-Ghafir: ―And, indeed, [O Muhammad,] We sent forth apostles before thy time; some of them We 


have mentioned to thee, and some of them We have not mentioned to thee. And it was not given to any 


apostle to bring forth a miracle other than by God‘s leave. Yet when God‘s will becomes manifest, 


judgment will [already] have been passed in all justice, and lost will be, then and there, all who tried to 


reduce to nothing [whatever they could not understand]. (40:78) (emphasis added) [author‘s translation]  


 


sūrat al-Hujurat: ―Hence, if two groups of believers fall to fighting, make peace between them; but then, if 


one of the two [groups] goes on acting wrongfully towards the other, fight against the one that acts 


wrongfully until it reverts to God‘s commandment; and if they revert, make peace between them with 


justice, and deal equitably [with them]: for verily, God loves those who act equitably!‖ (49:9) (emphasis 


added) [authors‘ translation] 
61
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referred to as Asma’ Allah al-Husna,
62


 among which the two most important are God‘s mercy 


and compassion. From that, Muslims are to learn that human justice is also to be tempered by 


compassion and mercy. The Shari
c
ā requires adherence to the ideals of fair and impartial justice 


based on due process and evidentiary requirements, which are needed in order to protect the 


innocent and to insure the integrity of the legal system. This is evident in many verses of the 


Qur’ān, some of which are quoted above, and others which follow below: 


sūrat al-Nisa
c
: ―Behold, God bids you to deliver all that you have been entrust 


with unto those who are entitled thereto, and whenever you judge between people, 


to judge with justice, verily, most excellent is what God exhorts you to do: verily, 


God is all-hearing, all-seeing!‖ (4:58) 


 


sūrat al-Nisa
c
: ―O you who have attained to faith! Be ever steadfast in upholding 


equity, bearing fitness to the truth for the sake of God, even though it be against 


your own selves or your parents and kinsfolk. Whether the person concerned be 


rich or poor, God‘s claim takes presence over [the truth], or refuse to testify, 


behold God is indeed aware of all that you do!‖ (4:135) 


 


sūrat al-Nahl: ―Behold, enjoins justice, and the doing of good and generosity 


towards [one‘s] fellow/men; and He forbids all that runs counter to reason, as well 


as envy; [and] He exhorts you [repeatedly] so that you might bear [all this] in 


mind.‖ (16:90) 


 


sūrat al-Nahl ―Call thou [all mankind] unto thy Sustainer‘s path with wisdom and 


goodly exhortation, and argue with them in the most kindly manner: for, behold, 


thy Sustainer knows best as to who strays from His path, and best knows He as to 


who are the right-guided.‖ (16:125) 


 


Abul Ala Mawdudi, a traditionalist-fundamentalist scholar of the 20th century, was one 


of the most influential scholars of his period. He explained the Islamic concept of the right to 


justice as follows: 


This is a very important and valuable right which Islam has given to man as a 


human being. The Holy Quran has laid down: ―Do not let your hatred of a people 


incite you to aggression‖ (5:3). ―And do not let ill-will towards any folk incite 


you so that you swerve from dealing justly. Be just; that is nearest to heedfulness‖ 


(5:8). Stressing this point the Quran again says: ―You who believe stand steadfast 


before God as witness for [truth and] fairplay‖ (4:135). This makes the point clear 


the Muslims have to be just not only with ordinary human beings but even with 


their enemies. In other words, the justice to which Islam invites her followers is 


not limited only to the citizens of their own country, or the people of their tribe, 
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nation or race, or the Muslim community as a whole, but it is meant for all the 


human beings of the world. Muslims, therefore, cannot be unjust to anyone. Their 


permanent habit and character should be such that no man should ever fear 


injustice at their hands, and they should treat every human being everywhere with 


justice and fairness. 
63


 


 


As to the security of personal freedom, Mawdudi states: 


Islam has also laid down the principle that no citizen can be imprisoned unless his 


guilt has been proved in an open court. To arrest a man only on the basis of 


suspicion and to throw him into a prison without proper court proceedings and 


without providing him a reasonable opportunity to produce his defense is not 


permissible in Islam. It is related in the Hadith that once the Prophet was 


delivering a lecture in the Mosque, when a man rose during the lecture and said: 


―O Prophet of God, for what crime have my neighbours been arrested?‖ The 


Prophet heard the question and continued his speech. The man rose once again 


and repeated the same question. The Prophet again did not answer and continued 


his speech. The man rose for a third time and repeated the same question. Then 


the Prophet ordered that the man‘s neighbours be released. The reason why the 


Prophet had kept quiet when the question was repeated twice earlier was that the 


police officer was present in the Mosque and if there were proper reasons for the 


arrest of the neighbours of this man, he would have gotten up to explain his 


position. Since the police officer gave no reasons for these arrests, the Prophet 


ordered that the arrested persons should be released. The police officer was aware 


of the Islamic law and therefore he did not get up to say: ―the administration is 


aware of the charges against the arrested men, but they cannot be disclosed in 


public. If the Prophet would inquire about their guilt in camera I would enlighten 


him.‖ If the police officer had made such a statement, he would have been 


dismissed then and there. The fact that the police officer did not give any reasons 


for the arrests in the open court was sufficient reason for the Prophet to give 


immediate orders for the release of the arrested men. The injunction of the Holy 


Quran is very clear on this point. ―Whenever you judge between people, you 


should judge with (a sense of) justice‖ (4:58). And the Prophet has also been 


asked by God: ―I have been ordered to dispense justice between you.‖ This was 


the reason why the Caliph Umar said: ―In Islam no one can be imprisoned except 


in pursuance of justice.‖ The words used here clearly indicate that justice means 


due process of law. What has been prohibited and condemned is that a man be 


arrested and imprisoned without proof of his guilt in an open court and without 


providing him an opportunity to defend himself against those charges. If the 


Government suspects that a particular individual has committed a crime or he is 


likely to commit an offense in the near future then they should give reasons of 


their suspicion before a court of law and the culprit or the suspect should be 


allowed to produce his defense in an open court, so that the court may decide 
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whether the suspicion against him is based on sound grounds or not and if there is 


good reason for suspicion, then he should be informed of how long he will be in 


preventive detention. This decision should be taken under all circumstances in an 


open court, so that the public may hear the charges brought by the Government, as 


well as the defense made by the accused and see that the due process of law is 


being applied to him and he is not being victimized.
64


 


 


The revered Ali ibn Abi-Taleb, Islam‘s fourth Khalifa who was the Prophet‘s cousin and 


son-in-law, adhered to this position in his dealings with the Khawarej who opposed him and 


even threatened to kill him. He held that they could not be arrested so long as they lived in peace 


in reliance on the Qur’ān, which states: 


sūrat al-Ma’idah: You who believe stand out firmly for God as witnesses to 


fairness, and let not the hatred of others make you swerve to wrong and depart 


from justice. Be just, which is next to piety, and fear God, for God is well 


acquainted with all that you do. (17:9) 


 


These and other verses potulate a duty equal to that of piety and belief to uphold justice and 


fairness, and that the contrary is a wrong against God, as well as against one‘s fellow human 


beings. To commit such a wrong requires redress, including criminal and civil penalties. The 


Shari
c
ā‘s policy tends toward reconciliation, and that is why compensation, the victim‘s choice 


of diyya, is included in redress for qesas crimes. However, material compensation is only a part 


of victim redress. Acknowledgment of the wrong by the wrongdoer is more important. Thus, the 


Shari
c
ā‘s policy is toward healing and reconciliation, or sulh.


65
 This approach is, in the most 


progressive views of post-conflict justice, the preferred one.  


 


4.4 The State and the Individual in the Shari
c
ā 


 The prescriptive and proscriptive norms of the Shari
c
ā reflect the fundamental values of 


Islam, which include justice and the protection of what we call human rights. The Shari
c
ā deems 


the protection of these values to be both an individual and a collective responsibility. This is 


accomplished through principles and norms applicable to the ummah‘s governance, and the 


balancing of the rights and duties of individuals within the collectivity. Enforcement of such 


                                                 
64


 MAWDUDI, HUMAN RIGHTS IN ISLAM, supra note 50, at 25-26. 
65


 See, e.g., Mohamed Abu-Nimer, Conflict Resolution in an Islamic Context, 21 PEACE & CHANGE 22 (2009); Aseel 


Al-Ramahi, Sulh: A Crucial Part of Islamic Arbitration (London, UK: London School of Economics Legal Studies 


Working Paper No. 12, 2008); George Irani & Nathan Funk, Rituals of Reconciliation: Arab-Islamic Perspectives 


(Kroc Institute Occasional Paper No. 19, 2000). 







= DRAFT – NOT FOR REPRODUCTION OR DISSEMINATION = 


10/29/2010 


 31 


rights is by various means of social controls, but also through criminal sanctions applicable to the 


three categories of crimes discussed below.   


Islam introduced a social revolution in its earliest years, with individual and collective 


morality as its cornerstone. Unlike other sources of secular law, the Qur’ān emphasizes duties 


over rights.
66


 It insists upon the fulfillment of individual obligations before the individual can 


claim privileges. The individual is neither apart from nor separate from society, and rights are 


neither different from nor conflicting with those of the community. This represents a holistic 


approach that differs from western, secular liberal approaches to individual rights, and is closer 


to the Socialist and then Marxist approaches to the theories of rights and obligations within a 


given social context. This distinction is reflected in the two international covenants adopted by 


the United Nations in 1966, namely; the International Covenant on Civil and Political Rights 


(ICCPR),
67


 and the International Covenant on Economic, Social and Cultural Rights.
68


 In an 


effort to bridge these differences, the Organization of the Islamic Conference adopted the Cairo 


Declaration on Human Rights in Islam at the Nineteenth Islamic Conference on August 5, 1990, 


which is attached herein as Appendix 2. 


In Islam, the fulfillment of individual obligations constitutes the reservoir of social 


benefits which are to be shared by all.
69


 The individual enjoys as many privileges as society can 


afford, and society affords just as much as it receives from the individual. This approach is 


reflected in Rousseau‘s social contract.
70


 The individual is the shepherd of society, and in turn 


society takes care of its shepherd, the individual.
71


 Thus, society is not separate from the 


individual, but the Muslim integration of the individual in the collectivity. The individual is 


expected to exercise social responsibility on the basis of social solidarity. The meaning of this 


concept of society is found in the context of God‘s mandate to human creation to the effect that 
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each person is God‘s trustee on earth. Hence, every person owes a duty of due diligence, 


prudence, and judiciousness in the exercise of this function, which includes the duty of care to 


other humans and to all other creations of God, be they animal or natural. Humans must preserve 


life and material objects subject to their prudent and judicious use. Most of all, humans must 


preserve those values which are at the core of humanity‘s creation. This includes the preservation 


of life, the protection of freedom, and the application of justice. Thus, the protection of life, 


liberty, and property and the pursuit of human fulfillment is secured by divine law and can only 


be abridged by due process of law in light of other social interests. This enlightened concept of 


the individual‘s integration in society and society‘s obligations toward the individual, 


particularly those who are vulnerable in society, is reflected in many modern constitutions
72


 and 


human rights instruments.
73


 


Freedom, justice, and equality are inherent in Islamic belief. They lie at the very 


foundation of a Muslim world order and they are universal in scope. The Qur’ān states in sūrat 


al Nahl: ―Lo! Allah enjoineth justice and kindness ...‖ (16:90) Elevating justice to the level of a 


duty-obligation incumbent upon all individuals and upon society is reflected in the verses cited 


above in section 3. Accountability as a means of achieving justice is strictly personal. The vast 


body of Islamic learning consisting of jurists‘ work indicates the complexity of Islamic legal 


thinking.
74


 While their work has accumulated through centuries without periodic synthesis, it has 


become stultified and resistant to change. The untidy relationship between the theory and goals 


of Islamic law and the practice by Muslim leaders and their governments has resulted in 


confusion between theological and social policy.
75


 Theological concepts have become a 


hindrance to the development of legal concepts and norms capable of addressing the modern 


needs of Muslim societies, and the ability of these societies to integrate themselves effectively 


within the modern policies of globalization without breaking faith with the fundamental values 


of Islam. This phenomenon of stultification has produced not only intellectual rigidity, but has 


reduced Islam as practiced by Muslim societies to a greater adherence to traditional formalities 


and ritualism which overlook the substantive significance of fundamental Muslim values. 


                                                 
72


 See ALBERT P. BLAUSTEIN, THE CONSTITUTIONS OF THE WORLD (Dobbs Ferry, NY: Oceana Publications, 20 


vols., 1971-93). 
73


 See Bassiouni, 1, 2 AL WATHA‘EQ AL-DAWLIĀ AL-MĀ‘NEIA BI HUQUQ AL-INSAAN, supra note 51. 
74


 SIR HAMILTON R. GIBB, THE LAW IN THE MIDDLE EAST (Washington, DC: Middle East Institute, 1955). 
75


 See generally Schacht, Islamic Law in Contemporary States, supra note 3.  







= DRAFT – NOT FOR REPRODUCTION OR DISSEMINATION = 


10/29/2010 


 33 


The dignity of human being is foremost – in Islam it is reflected in the values of freedom, 


equality, justice and social solidarity. Nowhere are these values better stated than in the 


following verse of the Qur’ān in sūrat al Isra: ―Surely we have accorded such dignity to the sons 


[descendants] of Adam.‖ (17:7) (author‘s translation). This alone explains why the ―dignity‖ of 


humankind occupies a high position in Islam, though admittedly seldom practiced in 


contemporary Muslim societies. The Qur’ān abounds with references to justice and 


admonishments and warnings against ―persecution,‖ which is referred to 299 times in the 


Qur’ān. Denunciations of ―aggression‖ and its aims are stated eight times in the Qur’ān. 


Warnings against such ―violations‖ are referred to twenty times in the Qur’ān.
76


 The purpose of 


upholding dignity is that each person is not only the creature of God, but is the only creature 


susceptible of the choice of Islam (surrender to God), from that we derive the raison d’etre of 


human rights, which are designed to insure the dignity of human beings. 


It must be noted that whatever differences exist in the Islamic legal system generally 


between Muslims and non-Muslims, they have no bearing on the fundamentals of the integrity of 


the criminal process in its pursuit of truth and justice, the determination of individual 


responsibility, and the remedy of the victim, whether the accused or victim is Muslim or non-


Muslim. Nevertheless, there are some differences. These are: 1) the social remedy, which is that 


portion of the punishment predicated on social obligation, to which a Muslim is held in different 


ways than a non-Muslim because of the concept of lslam as a social order; and, 2) the method of 


proof, which in the Islamic criminal justice system relies heavily on oath-taking by the accused, 


the victim, and the witness, which for the Muslim is an oath on the Qur’ān to which a non-


Muslim is not eligible, creating an imbalance in evidence.
77


  


Within the context of the broader question of Islamic criminal justice and international 


protection of human rights, the issue of the place of the individual, and implicitly of individual 


rights, is derivative of the conceptual relationship between the individual and the state.
78


 Unlike 
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western philosophical and political perceptions on the separability of the individual and the state, 


Islamic social concepts do not make such a distinction. The individual does not stand in an 


adversary position vis à vis the state but is an integral part thereof. The consequences of this 


relationship which flows from the concept of Islam, as discussed earlier, is that there is no 


apparent need to delineate individual rights in contraposition to the state. Thus, the question 


more appropriately asked about the individual in the Islamic criminal justice is: what qualitative 


standards in the administration of justice are required? That inquiry focuses on the integrity of 


the process and not on the allocation of rights or attribution of prerogatives to the individual and 


to the state acting through its public agencies and agents. The question of what standards of 


criminal justice administration are required by Islam is in turn dependent on the purposes and 


goals of that system, which are: l) the ascertainment of the truth; 2) the determination of the 


responsibility of the accused; 3) the remedy to the victim; and 4) the social remedy. These 


purposes are not only process-oriented, but goal-oriented. It is that essential distinction with non-


Islamic criminal justice systems which make it difficult to translate the role and rights of the 


individual in the Islamic system in terms that offer a comparable parallel to other systems. 


Notwithstanding these difficulties, it can be concluded that the nature of the Islamic criminal 


justice process is oriented towards justice and fairness. Such a system has in the past and is still 


capable of producing the same quality of justice rendered in non-Islamic systems in terms of 


general due process and specific guarantees of fair trial, as embodied in provisions of 


conventions on the international protection of human rights.
79


 


To achieve these goals, the Shari
c
ā establishes the principle of individual accountability, 


and therefore rejects impunity. Similarly, the goals of contemporary post-conflict justice are to 


achieve accountability, thus rejecting impunity for human rights transgressions.
80
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5. The Islamic Criminal Justice System 


 


5.1  Introduction 


The Islamic criminal justice system is a complex subject, in part because some of the 


crimes derive from the Qur’ān, and in part because of the relationship between the concept of 


social justice and criminal justice.
81


 There are three categories of crimes, as discussed below, 


namely, hudud, qesas, and ta
c
azir. Each category has different sources of law with regard to the 


substantive nature of the crime and its elements, as well as its evidentairy requirements. They all 


share, but only to some extent, certain general characteristics of criminal responsibility. Their 


applciation throughout the history of Islam‘s fourteen centuries and also in different cultures has 


varied, sometimes demonstrating the greater influence of culture over a centralized legal 


tradition. Nevertheless, as is discussed below, there are many aspects of the Islamic criminal 


justice system which are directly applicable to post-conflict justice situations, and more 


specifically, the three categories of crimes mentioned above. Why Muslim countries have not 


resorted to the application of any of the three categories of crimes discussed below, is to say the 


least surprising. This is more significant with respect to hudud crimes, whose prosecution is 
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mandatory, and with qesas crimes, in which the rights of the victims can never be compromised 


by the state or anyone else.  


What follows reveals that the Islamic system of criminal justice can and should be 


applied in post-conflict justice situations. 


 


5.2 Characteristics of the Shari
c
ā‘s Penal Proscriptions  


 Characteristics of the Shari
c
ā‘s penal proscriptions derive from the Qur’ān and the 


Sunnah. These characteristics are also found in contemporary human rights treaties such as the 


ICCPR.
82


 They can be summarized as follows: 


1. That which is not prohibited is permitted. 


2. Breadth and scope (which explains the absence of uniformity in form and style of 


penal proscriptions, since the range is from very broad to very specific statements). 


3. Precepts, proscriptions, and even specific prohibitions are frequently based on actual 


events and not hypothetical suppositions (thus strengthening the possibility of interpretation by 


analogy). 


4. The wording of prohibitions and admonitions allow for policy-oriented interpretation 


and application, based on sound policy reasoning and social necessity. 


5. The use of unequivocal language in specific prohibitions is frequently tempered by 


other provisions allowing legal excuse of justification and judicial discretion. 


6. The imposition of evidentiary requirements (designed to restrict judicial discretion and 


to make the finding of guilt and imposition of sanctions more difficult with respect to certain 


crimes) temper the apparent harshness of the penalties. 


7. Establishment of procedural safeguards, designed to protect the individual from abuse 


by others and from abuses of power by the authorities and the judge, protects individual rights. 


8. Proscriptions on criminal justice are not concentrated in any one part of the Qur’ān or 


the Sunnah, but are interspersed among a variety of other subjects throughout the Qur’ān and the 


Sunnah. 


9. Matters relating to criminal justice – crimes, penalties, evidentiary requirements, 


procedures, etc. – are referred to contextually as part of different verses, thus highlighting the 


social and moral aspects of criminal justice. 


                                                 
82


 See supra note 65.  







= DRAFT – NOT FOR REPRODUCTION OR DISSEMINATION = 


10/29/2010 


 37 


10. Codification and legislation are permissible in all three categories of crimes, with 


discretionary latitude in ta
c
azir crimes. 


11. Penalties for each category of crimes differ, thus evidencing a different philosophy 


and policy of punishment. 


12. Penalties are intended essentially as deterrents, although emphasis is also placed on 


rehabilitation, particularly in defining and punishing ta
c
azir crimes, with a strong tendency for 


compensatory non-penal sanctions in qesas crimes. 


 The Islamic criminal justice system must be understood and interpreted in light of the 


above characteristics (which are not exhaustive), and of the Shari
c
ā‘s penal proscriptions.


83
 


However, these characteristics are dependent on the choice of applicable sources of law, their 


ranking, and interrelationship, in accordance to the rules of interpretation recognized as Ūsūl al-


Fiqh.
84


 


 


5.3   Principles of Legality (Non-Retroactivity, No Crime Without Law, No  


Punishment Without Law) 


 In Islam, only that which is prohibited is not permitted. The Shari
c
ā, and other laws made 


pursuant thereto, constitutes the dividing line between that which is prohibited and that which is 


not. Thus, there can be no crime without a specific legal provision in the Shari
c
ā and other laws 


made pursuant thereto, and there can be no punishment without law.
85


 Since there can be no 


crime or punishment without law, and nothing is forbidden unless specifically stated by law, it 


follows that a person is presumed innocent until proven guilty according to the requirements of 


the law. Furthermore, since no person can be held criminally accountable for conduct not 


specifically prohibited by law, he cannot be so held for conduct preceding its criminalization. 


Thus criminal law cannot be retroactive. 


                                                 
83


 See, e.g., SOBHI MAHMASANI, FALSAFAT AL-TASHARI
c
 FIL ISLAM (__1961).  


84
 See, e.g., M. AL-GHAZALI, AL-MUSTAWISSAT MIN 


c
ILM AL-USUL (__1894); IMAM AL-SARAKHSI, AL-MABSUT 


(11th century CE); ABU BAKR IBN MAS‘UD AL-KASANI, BADA
’
I
c
 AL-SANA


’
I
c
 FI TARTIB AL SHARI


c
Ā (multi-volume 


work, 1910); AL-AMIDI, AL-AHKAM FI USUL AL-AHKAM (n.d.). 
85


 For the principle of legality in criminal legislation, see A.F. SOROUR, AL-SHARI‘A WAL-IJRAAT AL-JINA‘IA, supra 


note 3; A. Gamal El-Din, al-Shariia fil-Shariia al Jina’ia, 16 No. 2 MEJALAT AL-OULOUM AL-QANOUNIA WAL-


IQTISADIA 359-517 (July 1974). Muhammad Salim Al-
c
Awwa, The Basis of Islamic Penal Legislation, in THE 


ISLAMIC CRIMINAL JUSTICE SYSTEM, supra note 45, at 127; Taymour Kamel, The Principle of Legality and Its 


Application in Islamic Criminal Justice, in THE ISLAMIC CRIMINAL JUSTICE SYSTEM, supra note 45, at 149. See also 


for the Shi
c
ā perspective, see Tellenbach, Aspects of the Iranian Code of Islamic Punishment, supra note 30.  
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 The principles of legality are: 1) presumption of innocence; 2) non-retroactivity of the 


criminal law, no crime without law, and no punishment without law; and 3) equality before the 


law and equal application of the law. The principle that punishment shall be applied only by 


virtue of law and no law shall be applied retroactively are each considered a ―basic principle‖ or 


Qa
c
eda Usulia, which finds express support in the Qur’ān: 


sūrat al-Isrā‘: (Allāh) said: ―Be thou among those who have respite.‖ (17:15) [Ali 


translation]  


 


This statement means that the accused must first be given the opportunity to know the law, and 


thus no punishment can be imposed without prior law. Similarly it is stated: 


sūrat al-Qasas: Nor was thy Lord the one to destroy a population until He had 


sent to its centre a messenger, rehearsing to them Our Signs; nor are We going to 


destroy a population except when its members practice iniquity. (28:59) [Ali 


translation] 


 


Establishment of the law and its divulgation (notice) must precede its application. The Qur’ān 


also states: 


sūrat al-Nisā’: ―Messengers who gave good news as well as warning, that 


mankind, after (the coming) of the messengers, should have no plea against Allāh: 


For Allāh is Exalted in Power, Wise.‖ (4:165) [Ali translation] 


 


sūrat al-An
c
ām: Say: ―What thing is most weighty in evidence?‖ Say: ―Allāh is 


witness between me and you; This Qur‘an hath been revealed to me by 


inspiration, that I may warn you and all whom it reaches. Can ye possibly bear 


witness that besides Allāh there is another Allāh?‖ Say: ―Nay! I cannot bear 


witness!‖ Say: ―But in truth He is the one Allāh, and I truly am innocent of (your 


blasphemy of) joining others with Him.‖ (6:19) [Ali translation]. 


 


And: 


sūrat al-Mā’idah: ―Know ye that Allāh is strict in punishment and that Allāh is 


Oft-forgiving, Most Merciful.‖ (5:98) [Ali translation] 


 


Seldom does one find more unequivocal texts in the Qur’ān confirming the principles of prior 


notice and non-retroactivity so emphatically. Thus no Islamic tribunal or judge qadi may apply a 


law to a person who at the time of the alleged offense was not subject to that law. There is also 


specific application of this principle in the Qur’ān in connection with marriage. Men are 


prohibited from marrying certain women such as their mothers and sisters, and also from 
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marrying two sisters at the same time. However, since in pagan pre-Islamic days marrying two 


sisters was permitted, the Qur’ān held that this prohibition would not be retroactive, and it states: 


sūrat al-Nisā’: ―And marry not women whom your fathers married, - except what 


is past: It was shameful and odious, - an abominable custom indeed.‖ (4:22) [Ali 


translation] 


 


Non-retroactivity was also the subject of the Prophet‘s ―Final Pilgrimage‖ Hadith, in which he 


said: 


(There) is prescription for blood crimes spilled (committed) in the days of 


ignorance (before Islam was revealed). . . .
86


 


 


The Prophet thereby affirmed the non-retroactivity of laws applicable to crimes and punishment 


before the promulgation of Islamic law. 


  


5.4 Presumption of Innocence 


 This principle applies equally to criminal legislation and to its application. The Prophet 


said, ―avoid using circumstantial evidence in hudud‖, which are the most serious of all crimes 


since they are specified in the Qur’ān.
87


 Aisha, the wife of the Prophet, referring to this Hadith, 


reported that the Prophet also stated: 


Avoid condemning the Muslim to Hudud whenever you can, and when you can 


find a way out for the Muslim then release him for it. If the Imam errs it is better 


that he errs in favor of innocence [pardon] than in favor of guilt [punishment].
88


 


 


 It is also a well-established principle in qesas crimes (discussed below) that 


circumstantial evidence favorable to the accused is to be relied upon, while if unfavorable to him 


it is to be disregarded. 


 The presumption of innocence applies to the lesser ta
c
azir offenses (discussed below) as 


well. In his ―Final Pilgrimage‖ Hadith, the Prophet said: ―Your lives, your property, and your 


honor are a burden upon you until you meet your Lord on the Day of Resurrection.‖
89


 This 


                                                 
86


 See Aly Aly Mansour, Hudud Crimes, in THE ISLAMIC CRIMINAL JUSTICE SYSTEM, supra note 45, at 195. 
87


 See 1 MANSOUR, NIZAM AL-TAJRIM WAL 
c
OQUBA FIL ISLAM, supra note 79; AL-SIDAHMED, ISLAMIC CRIMINAL 


LAW, supra note 79; AHMED FATHI BEHNASSI, AL-HUDUD FIL ISLAM (Cairo, Egypt: Muwasassat al Khalij, 1987). 
88


 Al Turmuzy, No. 1424; Al Baihagi, No. 8/338; Al Hakim, No. 4384.  
89


 The final speech of the Prophet is contained and commented upon in nearly every book dealing with Prophet 


Muhammad, for example, AL SIRA AL NABAWIYYA (translated by Trevor Le Gassick as THE LIFE OF THE PROPHET 


MUHAMMAD, 4 vols., Redding, UK: Garnett Publishing, 1998). See also e.g. TARIF KHALIDI, IMAGES OF 


MUHAMMAD: NARRATIVES OF THE PROPHET IN ISLAM ACROSS THE CENTURIES (New York, NY: Doubleday, 2009); 


ABDELRAHMAN EL SHARQAWI, MUHAMMAD RASUL AL HURRIYA (Cairo, Egypt: Dar El Shorouq, 2008); TARIQ 
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passage is interpreted to mean that the duty to protect life, property, and honor cannot be 


abridged without positive proof of a crime. The Prophet in an earlier Hadith stated: 


Had Men been believed only according to their allegations, some persons would 


have claimed the blood and properties belonging to others, but the accuser is 


bound to present positive proof.
90


 


 


It has therefore become a basic rule in Islamic criminal law that: 


The burden of proof is on the proponent, and the oath is incumbent on the one 


who denies.
91


 


 


Some scholarly interpretations of this principle place the accused (who cannot be falsely accused 


lest his accuser incur criminal responsibility) in the condition of ―collateral innocence.‖
92


 


 


5.5  Equality before the Law 


  The Qur’ān is specific about the equality of all persons before the law. 


sūrat al-Nisā’: ―O mankind! Reverence your Guardian-Lord, who created you 


from a single person, created, of like nature, His mate, and from them twain 


scattered [like seeds] countless men and women; - reverence Allāh, through 


whom ye demand your mutual [rights], and [reverence] the wombs [That bore 


you]: for Allāh ever watches over you.‖ (4:1) [Ali translation] 


 


sūrat al-Hujurāt: ―O mankind! We created you from a single [pair] of a male and 


a female, and made you into nations and tribes, that ye may know each other [not 


that ye may despise each other]. Verily the most honoured of you in the sight of 


Allāh is [he who is] the most righteous of you. And Allāh has full knowledge and 


is well acquainted [with all things].‖ (49:13) [Ali translation]. 


 


    Thus crimes and punishment must apply equally. This also extends to criminal 


proceedings. The principle is not, however, deemed to be violated with respect to the 


                                                                                                                                                             
RAMADAN, IN THE FOOTSTEPS OF THE PROPHET: LESSONS FROM THE LIFE OF MUHAMMAD (Oxford, UK: Oxford 


University Press, 2007); ADEL SALAHI MUHAMMAD, MAN AND PROPHET: A COMPLETE STUDY OF THE LIFE OF THE 


PROPHET OF ISLAM (Leicestershire, UK: Islamic Foundation, 2002); KAREN ARMSTRONG, MUHAMMAD: A 


BIOGRAPHY OF THE PROPHET (San Francisco, CA: Harper, 1992); MOHAMED HUSAYN HEIKAL, THE LIFE OF 


MOHAMMED (8th ed., Isma‘il Al Farouqi trans., Plainfield, IN: American Trust Publications, 1976); A. GUILLAUME, 


THE LIFE OF MUHAMMAD (a translation of IBN IS HAQ, SIRAT RASUL ALLAH) (Oxford: Oxford University Press, 


1955). For an English version of the final speech, see JAVEED AKHTER, THE SEVEN PHASES OF PROPHET 


MUHAMMAD‘S LIFE 157 (Oak Brook, IL: International Startegy and Policy Institute, 2003).  
90


 Al Baihagi, The 40 Hadith of Imam al Nawawi, No. 33. 
91


 See AHMAD IBN AL-HUSAYN AL-BAYHAQI, KITAB AL-SUNAN AL-KUBRA, 253 (Vol. 10, __1925). For the 


application of the principle, see IBN ABI AL-DAMM AL-HAMAWI, ADĀB AL-QUDAT (__1975). 
92


 Osman Abdel Malek al-Saleh, The Right of the Individual to Personal Security in Islam, in THE ISLAMIC 


CRIMINAL JUSTICE SYSTEM, supra note 45, at 66. 
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individualization of penalties, particularly ta
c
azir offenses where the theories of correction and 


rehabilitation applies. The principle of equality, however, guarantees that the judge will not 


abuse his or her discretionary powers. It is a form of control over the disparity of sentences and 


abuse of power. While that principle appears more procedural in nature, it is also substantive 


because it precludes legislation which would be unequal in its purposes, scope, and application, 


subject to those legitimate distinctions made pursuant to the legally valid need to preserve Islam, 


the integrity of the state, the rights of individuals in society, and the protection of the public 


interest and welfare under the rule of law. The Prophet also stated: ―O mankind! You worship 


the same God, you have the same father. The Arab is not more worthy than the Persian and the 


red is not more deserving than the black except in Godliness.‖
93


 


The principle of equality was also manifestly recognized when the Prophet stated that if 


his own daughter, Fatima, would commit a theft her kinship to him would not save her from the 


had penalty. Similarly, when a number of persons slandered the Prophet‘s wife, Aisha, he 


decided that the had penalty for such slander would apply to them.
94


 Thus exemplifying that 


closeness or distance from the Prophet does not affect the equality of treatment of individuals 


before the law. 


 


5.6 Criminal Responsibility
95


 


 Criminal responsibility in Islam is primarily individual, although derivative responsibility 


or responsibility for the conduct of others, as well as things under one‘s control, have also 


developed throughout the history of Islamic jurisprudence and doctrine. The Qur’ān contains a 


number of specific references to the notion of direct, individual responsibility. 


sūrat al-Najm: ―That man can have nothing but what he strives for‖ (53:39) [Ali 


translation] 


 


sūrat Fussilat: ―Whoever works righteousness benefits his own soul; whoever 


works evil, it is against his own soul: nor is thy Lord ever unjust [in the least] to 


His Servants.‖ (41:46) [Ali translation] 
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 Musnad Ahmed, No. 22391. 
94


 See supra note 85. 
95


 See, e.g., ODEH, ISLAMIC CRIMINAL JUSTICE, supra note 56; ABU-ZAHRA, ISLAMIC CRIMINAL JUSTICE, supra note 


79; THE ISLAMIC CRIMINAL JUSTICE SYSTEM, supra note 45. 
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sūrat al-An
c
ām: It is He Who hath made you [His] agents, inheritors of the earth: 


He hath raised you in ranks, some above others: that He may try you in the gifts 


He hath given you: for thy Lord is quick in punishment: yet He is indeed Oft-


forgiving, Most Merciful. (6:165) [Ali translation] 


 


sūrat Fātir: Nor can a bearer of burdens bear another‘s burdens if one heavily 


laden should call another to [bear] his load. Not the least portion of it can be 


carried (by the other). Even though he be nearly related. Thou canst but admonish 


such as fear their Lord unseen and establish regular Prayer. And whoever purifies 


himself does so for the benefit of his own soul; and the destination [of all] is to 


Allāh. (35:18) [Ali translation] 


 


sūrat al-Nisā’: Not your desires, nor those of the People of the Book [can 


prevail]: whoever works evil, will be requited accordingly. Nor will he find, 


besides Allāh, any protector or helper. (4:123) [Ali translation] 


 


The Prophet in a hadith stated: ―A soul is not held responsible for acts committed by his father or 


by his brother.‖
96


 


The various schools of jurisprudence and doctrine have since the days of the Prophet 


expounded on the principles of criminal responsibility.
97


 The consensus is that criminal 


responsibility is individual,
98


 non-transferable, based on the conscious intentional conduct of a 


person possessing his mental faculties, who not acting under such exonerating conditions as: 


intoxication, drugs, coercion, or necessity (self-defense being a justifying condition). The first of 


the two exonerating factors, namely, an intoxicated and drugged condition, will however become 


punishable for the commission of those crimes, but not for crimes committed under their effect. 


 A person may also be responsible for the conduct of another when he has a pre-existing 


legal duty, such as to oversee children. Similarly, a person is responsible for animals and objects 


under his control, particularly if they have a potential for danger. The basic principle is the 


balance between the rights of individual freedom, property, and its enjoyment, and the protection 


of the rights of others. This balancing of rights is a recurrent theme throughout the Shari
c
ā and 
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 Abu Daoud, No. 4495. 
97


 See, e.g., A.F. Bahnassi, Criminal Responsibility in Islam, in THE ISLAMIC CRIMINAL JUSTICE SYSTEM, supra note 


45, at 171; A.F. BAHNASSI, AL MAS‘ULIAH AL-JINA‘IYA FIL-FIQH AL-ISLAMI (Mu‘assassa al Halabi, Cairo, Egypt, 


1969). 
98


 There were a number of schools that argued that there is no free will and therefore no criminal responsibility on 


earth, but in the hereafter. Among these were the al-Jabriyah (fatalism school) and the Mu’tazilah. See, e.g., ALI IBN 


AHMAD IBN HAZIM, KITAB AL-FISAL FIL MILAL WAL AHWA‘S WAL-NIHAL (multi-volume, 1899-1903, but see Part 


II) and ABU MANSUR ABDEL QAHIR AL-BAGHDADI, AL-FARQ BAYNA AL-FIRAQ (__1916). 
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applies to a variety of non-penal matters. Indeed, it is this very concept which gave rise to the 


notion of hisba, a market control system which in modern times would be equated to consumer 


protection. 


 Responsibility of omission also exists when there is a legal duty requiring a person to 


engage in certain conduct or to prevent a particular occurrence, and there is a conscious disregard 


of this duty. It must be noted that scholars who differ as to the requirement of intent (for example 


whether unintentional negligent behavior can be the basis of criminal responsibility) also differ 


as to intentional and negligent omission as the basis of criminal responsibility. Similarly, these 


debates extend to responsibility for the conduct of another (when a person aids another or 


facilitates matters for another in the commission of a crime). Another area of great debate is that 


of causation, namely, to what extent is a person responsible for the consequences of his actions 


as well as of others for which he may be responsible. These debates, however, exist in every 


legal system in history, and most of the theories that have evolved in Islamic legal history are 


within the purview of the Shari
c
ā which in this respect allows the needed flexibility to the 


legislative and judicial processes to develop the appropriate legal-social policy for the time and 


place of its application.
99


  


 


5.7 Crimes and Penalties in the Shari
c
ā


 
 


5.7.1 Introduction 


The Shari
c
ā contains three categories of crimes: hudud,


100
 qesas,


101
 and ta


c
azir.


102
 Their 


sources of law vary, and frequently multiple sources of law must be combined to complete the 


definition of a given crime, arrive at its elements, and establish its evidentiary requirements. The 


Sunni and Shi
c
ā jurisprudential schools all differ as to some of the elements of the crimes 
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 For discussions of the issues raised above, see AL-MAWARDI, AL-AHKAM AL-SULTANIYA (circa 1100) (E. Fagan 


trans., Les Status Governementaux et Règles de Droit Public et Administratif, 1915); M. AL-GHAZALI, AL-


MUSTAFSA MIN ILM AL-USUL (1894); AL-SARAKHSI, AL-MABSUT, supra note 82; ABU BAKR IBN MASUD AL-


KASANI, BADAI AL-SANA‘FI TARTIB AL SHARI’Ā (multi-volume, 1910); MUWAFFAQ AL-DIN IBN QUDAMAH, AL-


MUGHNI (__1921) who reflects the views of Shafe
c
i, Abu Hanifa, and Ibn Hanbal, while the Maliki view is reflected 


in Ibn Sahnun‘s version of MALIK, AL-MUDAWWANAH AL-KUBRA (multi-volume, 1940, but see volume 11); ALI IBN 


AHMAD IBN HAZM, AL-MUHALLA (multi-volume, 1927-1932, but see part II). 
100


 See Mansour, Hudud Crimes, supra note 85. 
101


 See M. Cherif Bassiouni, Qesas Crimes, in The ISLAMIC CRIMINAL JUSTICE SYSTEM, supra note 45, at 203. See 


also M. Cherif Bassiouni, Les Crime relevant du prècepte de Qesas, 4 REVUE INTERNATIONALE DE CRIMINOLOGIE 


ET DE POLICE TECHNIQUE 485 (1989). 
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AZIR FIL SHARI
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A AL-ISLAMI, supra note 55. 
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contained in these three categories and their evidentiary requirements. This makes the study of 


these crimes more difficult. 


The three categories of crimes of the Shari
c
ā address issues of substantive criminal law, 


criminal procedure, evidence, and aspects relating to the administration of criminal justice, 


including the role of judges, their selection and qualifications. The description of crimes, 


penalties, and the types of actions described is intended to show that the proscriptive aspects of 


the Shari
c
ā apply to crimes committed in violent interactive situations, such as conflicts of an 


international or non-international character, and purely domestic conflicts. Contemporary 


international criminal law criminalizes certain forms of harmful conduct
103


 which Muslim states 


are legally bound to enforce as part of their international law obligations,
104


 and also under the 


Shari
c
ā, as explained below. 


The fact that the criminal aspects of the Shari
c
ā do not correspond to contemporary 


international criminal law in the labeling of certain crimes and as to their legal elements, does 


not mean that the Shari
c
ā is devoid of a counterpart in contemporary international law. In fact, it 


is no different than domestic criminal laws which have a counterpart to international crimes. The 


killing of a non-combatant or of a sick or injured combatant is a war crime. The same killing 


could be part of ―genocide‖ or ―crimes against humanity.‖ The domestic law of a given state may 


not have codified these crimes, but it can prosecute under murder provision of its domestic 


criminal law. The same applies to the Shari
c
ā, which while allowing states bound by 


international obligations to prosecute international crimes as ta
c
azir; Muslim states can also 


proceed on the basis of hudud and qesas.
105


  


 


5.7.2 Hudud   


Hudud means limits. It is used to mean the limits drawn by divine prescription because 


the Qur’ān prohibits certain acts. An overarching principle of hudud crimes is stated in a hadith 
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 See BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAW, supra note 5, at chapter 3. 
104


 See supra note ___. 
105


 This approach is recognized and used in international extradition in the context of the principle of double 


criminality. When a state seeks the extradition of a person from another state for a given crime, the requested state 


must find that the crime charged is also a crime under its laws. In so doing, the requested state does not look at the 


label of the crime charged in the requesting state, but as the facts underlying the crime charged. If the facts would 


give rise to a crime under the laws of the requested state, irrespective of how the crime is labeled, then the 


requirement of double criminality is satisfied. See BASSIOUNI, INTERNATIONAL EXTRADITION, supra note 19, at __.  
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by the Prophet: ―avoid harm and inflict no harm on others.‖
106


 Hudud crimes are established in 


the Qur’ān and are supplemented by the Sunnah. There are at most seven hudud crimes, and 


according to some scholars, only five.
107


 They are: 


1) Haraba (highway robbery), punishable by mandatory death by beheading, 


crucifixion, cutting off of the hands or feet, or exile. 


2) Baghi (disruption of the public good or the spread of corruption in society; 


treasonous uprising against the legitimate ruler), punishable by death by 


beheading or by a lesser penalty (as in the case of haraba). 


3) Ridda (apostasy), punishable by death by beheading or by a lesser penalty. 


4) Zena (adultery), punishable by stoning to death the married party, and lashing for 


the non-married party. 


5) Sariqa (stealing), punishable by cutting of the hand. 


6) Shorb al-khamr (drinking of alcohol), punishable by lashing. 


7) Qadhf (defamation of a woman‘s chastity), punishable by lashing. 


 


The harshness of the penalties is intended to achieve general deterrence. With respect to 


some of these crimes the penalty for it is stated in the Qur’ān, while with respect to others it has 


been developed by the Sunnah. Also with respect to some of these crimes the Qur’ān provides 


for specific evidentiary requirements such as the number of witnesses and the admissibility of a 


confession. With respect to some of the crimes certain procedural matters are also required. 


However, since hudud crimes were applied in the days of the Prophet, the Sunnah has provided a 


wide basis for analysis and application. 


  Hudud crimes are deemed to be against God, as well as against God‘s established legal 


and social orders, and both the penal action and the penalty are deemed mandatory, even when 


the type of penalty is optional.
108


 There is probably no subject that evokes greater controversy 


outside the Muslim world, and even within the Muslim world, than hudud crimes and their 


penalties. This is due to the fact that the penalties include stoning to death, beheading, cutting off 
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 Sunan Al-Darkatly, 3/7 hadith; AL-SAHIH AL-BUKHARI, supra note 28, No. 288; 2/227 hadith No. 83-5. 
107


 Muslim scholars disagree as to whether these crimes are seven or only five, by excluding the two crimes 


established in the Sunna and not specifically mentioned in the Qur’ān, namely ridda and qadhf. 
108


 In some cases such as in slander, qadhf, the action is discretionary with the aggrieved party, and in cases of theft, 


sariqa, the victim may forgive and extinguish the action – the latter being retributive and harsh in order to serve as 


an effective general deterrent. 
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limbs, and flogging. While no one argues with the validity of including the hudud crimes among 


those deemed as serious violations against the public and social order, the question invariably 


arises with respect to their penalties.
109


  


Each crime has specific elements to enhance stringent evidentiary requirements that must 


be proven to an extent that goes beyond a doubt.
110


  


 The policy goals of these crimes were developed in the days of the Prophet and the first 


four succeeding Caliphs in their interpretation of these crimes‘ elements and their evidentiary 


requirements.
111


 Subsequently, however these and other enlightened interpretive approaches 


were narrowed by rigid formalism that precluded progressive interpretation.  


 The word hudud means limits and in the context of the Shari
c
ā, it is the limits that God 


imposes. The concept of hudud as God‘s limits first appeared in the revelations in connection 


with certain inter-personal and social prohibitions arising in the context of marriage and divorce. 


The Qur’ān states: 


sūrat al-Baqarah: A divorce is only permissible twice: after that, the parties 


should either hold Together on equitable terms, or separate with kindness. It is not 


lawful for you [men], to take back any of your gifts [from your wives], except 


when both parties fear that they would be unable to keep the limits (hudud) 


ordained by Allāh. If ye [judges] do indeed fear that they would be unable to keep 


the limits ordained by Allāh, there is no blame on either of them if she give 


something for her freedom. These are the limits (hudud) ordained by Allāh; so do 


not transgress them if any do transgress the limits (hudud) ordained by Allāh, 


                                                 
109


 The death penalty may be by means of stoning to death as in the case of adultery committed by a person who is 


or has been married. Corporal punishment may be in the nature of severing the hand of the thief or the infliction of 


whipping or lashing for such violations as drinking alcohol. It must be noted that in addition to the principal 


prescribed penalties for each crime, and its various categories, there are secondary penalties, such as, in some cases, 


the prohibition of inheritance, and of being a witness. In contemporary social values these penalties are deemed 


harsh, if not cruel and unusual, and questions are frequently raised about them. There is therefore a debate which 


must be faced, namely: whether or not the provisions of the Qur’ān with respect to these Hudud offenses can be 


interpreted in less than a literal manner or in a way that fulfills the spirit of the Shari
c
ā as opposed to its earlier 


literal interpretations. If such an interpretation would be given to the provisions of the Qur’ān, then a different 


outcome would be achieved.  In that case however it would require a reconsideration of some of the Sunnah as being 


unequivocally binding in its letter as opposed to being merely binding in its spirit. Alternatively the Sunnah could be 


expanded by analogy (qiyas) or even through other methods of ijtihad. For example, one interpretation of the 


penalty for the crime of theft would be to add the requirement that the ideal Islamic society must exist first before 


the penalty could be carried out. The precedent for that exists. During one of the years of Umar Ibn al-Khattab, the 


second Khalifa of Islam, there was widespread famine in the Hejaz and he suspended the application of the had 


penalty for theft arguing that in a condition of famine there could be no satisfaction of the ideal conditions of peace 


and prosperity in the Islamic society that would justify the application of the had. 
110


 Muslim scholars however refer to evidentiary standard in different terms, but they all agree that, in case of doubt, 


the had penalty shall not be applied. The Prophet in a Hadith admonished against doubtful evidence. See Ma‘amoun 


Salama, General Principles of Criminal Evidence in Islamic Jurisprudence, in BASSIOUNI, THE ISLAMIC CRIMINAL 


JUSTICE,  supra note 45, at 109. 
111


 In Arabic, khulafa is the plural of khalifa. 
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such persons wrong [themselves as well as others]. 2:229 (emphasis added) 


[author‘s translation] 


 


In another passage it is stated: 


sūrat al-Talāq: O Prophet! When ye do divorce women, divorce them at their 


prescribed periods, and count [accurately], their prescribed periods: And fear 


Allāh your Lord: and turn them not out of their houses, nor shall they 


[themselves] leave, except in case they are guilty of some open lewdness, those 


are limits set by Allāh: and any who transgresses the limits (hudud) of Allāh, does 


verily wrong his [own] soul: thou knowest not if perchance Allāh will bring about 


thereafter some new situation. 65:1 (emphasis added) [author‘s translation] 


 


 Presumably, a victim cannot forgive the transgressor of a had crime because the 


transgression is against a limit placed by God. However, contrary to the belief of many, this is a 


theological interpretation which is more a reflection of social policy. That is why there are many 


questions surrounding these crimes. For example: 


1) There is ample support that ridda, meaning a change as to one‘s religious belief, 


is not a had crime, but that a change in belief (abandonment of Islam) and actively 


joining those who wage war on Islam is the had crime. That makes ridda more 


equivalent to high treason than to apostasy, which nearly all legal systems in the 


world criminalize, and many punish by the death penalty. 


2) Zena, or adultery, is referred to in the Qur’ān as requiring flogging as a 


punishment. However, the Qur’ān does not contain the penalty of death by 


flogging, a penalty first imposed by the Prophet during his days in Madinah (622-


620 CE), when he also applied Jewish law to the Jewish tribes in and around 


Madinah, and whose laws required such a penalty. 


3) Qadhf, which is the defamation of a woman‘s chastity or an improper accusation 


of adultery or improper sexual conduct outside the bonds of matrimony came 


about after the Prophet heard of such rumors against his much younger wife 


Zeinab. However, the penalty developed by the Prophet was optional; the 


prosecution for stealing and defamation required the victim to complain.  


 In conclusion, it should be noted that there are differences in the doctrine and 


jurisprudence of the hudud crimes, as well as their required elements, exonerating conditions, 


evidentiary requirements, and penalties.  
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 The two hudud crimes that apply to contemporary post-conflict justice and the crimes of 


haraba and baghi, whose modern counterparts are respectively highway armed robbery and 


ambushing travelers, and the disruption of public order or the spread of corruption in society. 


Thus, attacks upon the person in these circumstances can become the had of haraba or baghi.  


Both crimes require mandatory prosecution, unlike a qesas crime where the victim can opt for 


diyya (victim compensation) or forgive the transgressor.  


 The Qur’ān refers to the had of haraba as follows: 


sūrat al-Mā’idah: The punishment of those who wage war against Allāh and His 


Messenger, and strive with might and main for mischief through the land is: 


execution, or crucifixion, or the cutting off of hands and feet from opposite sides, 


or exile from the land: that is their disgrace in this world, and a heavy punishment 


is theirs in the Hereafter. (5:33) [Ali translation] 


 


 This verse of the Qur’ān is said to apply to this crime as well as to the crime of baghi, 


however it does not state what the elements of that crime are. Jurisconsults disagree as to what 


the elements of the crimes of haraba and baghi are, and as to the nature of the applicable 


penalties, since there are different categories and gradations of haraba and baghi.  


 As stated above, the crime of haraba can be referred to as being in the nature of armed 


robbery or highway robbery, and early authors referred to it as theft with the use of force, or theft 


accompanied by a killing of the victim or a threat on the victim‘s life. It must however be noted 


that the words of the applicable provisions in the Qur’ān state ―those who wage war against God 


and His Apostle,‖ which indicates to this writer that it is not enough to consider the act of theft 


by use of force or robbery or armed robbery, but that one must also look at the added dimension 


signified by the words ―wage war against God and His Apostle‖.
112


 This implies that the 


individual engaging in the violation is not acting by himself, but, for example, in a group 


criminal activity with others which constitutes not only a threat to the individual victim‘s safety 


and his/her property, but also constitutes a threat to public safety and public order of the ummah, 


established to carry out the dictates of God – Islam. 


Traditionally, however, jurisconsults have broken the acts of brigandage into four 


categories: 1) the victim is confronted by a would-be highwayman or robber, but is neither 
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 Surat al-Ma’ida: ―The punishment of those who wage war against God and his Apostle and strive with might and 


main for mischief through the land is execution, or crucifixion, or the cutting off of hands and feet from opposite 


sides or exile from the land.‖ (5:33) 
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robbed nor harmed; 2) the victim is confronted by force and property is taken away from him by 


force; 3) the victim is killed in the context of an attempted robbery, but no property is taken; 4) 


the victim has been killed in connection with a robbery and property has been taken. This type of 


classification is also used by different scholars to apply the different types of penalties that are 


stated in the Qur’ān above. The penalties include death, and exile, which has been interpreted as 


including imprisonment. It applies to non-state actors engaged in some of the many forms of 


violence occurring during armed conflicts. Thus, it is mandatory to prosecute such crimes.  


There is also much disagreement among the schools of jurisprudence on the definition of 


the crimes baghi and its elements. However, as a general rule, this is considered to be, inter alia, 


the equivalent of treasonous uprising against the legitimate ruler (Khalifa or Imam) by use of 


force. The Qur’ān states:  


Surat al-Hujurat If two parties among the believers fall into a quarrel, making 


peace between them, but if one of them transgress beyond bounds against the 


other, then fight ye all against him who transgress until he complies, then make 


peace between them with justice, and be fair. For God loves those who are fair 


[and just]. (49:9, 10) [author‘s translation] 


 


The assumption being that disagreements must be resolved peacefully, and that those who resort 


to force are committing a crime which disrupts public order. Thus, baghi is brought into line with 


haraba as a crime of violence, which also disrupts public order or peace. That is why the 


penalties of haraba were extended to baghi.
113


  


Because of the essentially political nature of the crime of baghi, there is a great deal of 


doctrine concerning the manner in which the uprising takes places and the manner in which the 


imam or khalifa can overcome it. It is interesting to note that there is a distinction to be drawn 


between those combatants who continue to fight as opposed to those who surrender. For the 


latter, instead of a had penalty, a ta
c
azir penalty is applied, which depends upon the manner in 


which the combatants abandon their prior erring ways and pledge allegiance to the khalifa or 


imam.  


Furthermore, what is also quite interesting in this particular crime is that if the khalifa or 


imam himself deviates from Islam, there is a right to rebel against him and to depose him. If such 


an occurrence arises, there can be no crime of transgression or baghi. Furthermore, if the khalifa 


or imam deviates from Islam and the claims of those who rise up against him are justified and the 
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 See supra note 79. 
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uprising is terminated, then the had penalty is not applicable. What is noteworthy in this case is 


that while doctrine addresses what is a deviation by the khalifa or imam from Islam and what 


claims may be justified as a last resort, for an uprising, it does not address the question of who is 


to judge the merits of the opposing contentions, thus enhancing the parties‘ chances to use force. 


In the opinion of this writer, the doctrine on the subject leaves much to be desired. It is 


essentially a political doctrine and should not be used in the context of a criminal activity except 


in a very narrow way, namely: an uprising in the nature of an armed rebellion of a treasonous 


nature against the legitimate ruler which seriously threatens the security of the people. This 


would not be applicable in the absence of appropriate political processes by which ijma
c
 or 


consensus could be expressed through peaceful political means for achieving either peaceful 


political change, or the airing of appropriate grievances for which satisfaction or solutions could 


be found.  


For the reasons stated above, haraba and baghi could be interpreted to include many of 


the international crimes committed by non-state actors in the context of armed conflicts.
114


 Thus, 


they can be prosecuted under the Shari
c
ā and fulfill one of the requirements of post-conflict 


justice. 


 


5.7.3 Qesas  


 Qesas crimes essentially cover attacks upon the life and the physical integrity of a person. 


The word qesas means equivalence. It implies that a person who has committed a given violation 


will be punished in the same way and by the same means that he used in harming another person. 


Many western writers refer to qesas as retaliation, which connotes redress of a wrong by 


equalizing the harm.
115


 Because the qesas penalty is intended to bring redress to the victim, the 


latter (or his/her heirs) have the right to waive the equivalent harm from being inflicted on the 


perpetrator, and instead to obtain compensation. The latter is encouraged over the former as a 
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 See M. Cherif Bassiouni, The New Wars and the Crisis of Compliance with the Law of Armed Conflict by Non-


State Actors, 98 J. CRIM. L. & CRIMINOLOGY 711 (2008). 
115


 In the Qur’ān, ―We ordained for them, a life for a life, and an eye for an eye, and a nose for a nose, and an ear for 


an ear, and a tooth for a tooth, and a [similar] retribution for wounds; but he who shall forgo it out of charity will 


atone thereby for some of his past sins.‖ Surah 5:45, THE MESSAGE OF THE QUR‘AN 177 (Muhammad Asad trans., 


Watsonville, CA: The Book Foundation, 2003). Talion Law punishment is also presumed to assuage the revenge 


impulses of individuals and groups who were victimized, though one can hardly point to any evidence that revenge 


prevents future conflicts—the contrary is more often the case. See also supra note 57 for comparable verses from the 


Old Testament. 
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way of breaking the cycle of violence, and of bringing about reconciliation between the victim 


and the perpetrator. This is why compensation is always accompanied by admission of guilt or 


assumption of responsibility, apology, and request of forgiveness. Qesas, as a Shari
c
ā crime, can 


be applied to post-conflict justice situations. 


 There are five categories of qesas crimes, all of which exist in conflict situations for 


which post-conflict justice measures are required. These requirements can be satisfied by qesas. 


The five categories of qesas crimes are: murder, voluntary killing (similar to intentional killing 


or voluntary manslaughter), involuntary killing, intentional physical injury or maiming, and 


unintentional physical injury or maiming. These crimes are defined both in the Qur’ān and the 


Sunnah, and both establish two types of sanctions: equal harm or diyya, compensation.
116


 The 


Qur’ān states in the concept of qesas in two chapters: 


sūrat al-Baqarah: ―O ye who believe! The law of equivalence is prescribed to 


you in cases of murder: the free for the free, the slave for the slave, the woman for 


the woman. But if any remission [compensation] is made by the brother of the 


slain, then grant any reasonable demand, and compensate him [the heir to the 


victim] with generosity, this is a concession and mercy from your Lord. After this 


whoever exceeds the limits shall be subject to serious penalty. (178) In the law of 


equivalence there is [saving of] life to you, O ye men of understanding; that ye 


may restrain yourselves.‖ (2:178-179) [author‘s translation] 


 


And in sūrat al-Mā’idah: ―We ordained therein for them: Life for life, eye for 


eye, nose or nose, ear for ear, tooth for tooth, and wounds equal for equal. But if 


any one remits the retaliation by way of charity, it is an act of atonement for 


himself. And if any fail to judge by [the light of] what Allāh hath revealed, they 


are [no better than] wrong-doers.‖ (5:45) [Ali translation] 


 


 For all practical purposes, crimes of qesas fall into two categories, the first being 


homicide, and the second is corporal harm. Both intentional and unintentional homicides are 


jointly included, but the sanctions are different. The term killing includes unjustifiable and 


inexcusable homicides in which there is either an element of intention or recklessness. In 


contemporary non-Muslim criminal law these crimes would be considered murder, voluntary and 


involuntary homicides, or manslaughter. 


 The second category includes the infliction of intentional and unintentional bodily harm 


which result in serious or permanent injury to the person, and thus is more than the technical 


physical contact of battery in contemporary positive legislation. It also includes maiming and 
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 See Surat al-Nisa
c
 4:92. 
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other forms of physical disfigurement. This means that acts of individual violence against a 


person in the context of any form of violent interpersonal and group action which produces the 


harm encompassed within the meaning of qesas, is a crime. The state cannot waive the rights and 


remedies of the victim, except as in the case of the majority of Muslim states, when the state 


substitutes itself to the victim and proceeds criminally against the perpetrator on the equivalent 


basis of ta
c
azir. This is done by the enactment of criminal codes or laws that define crimes, much 


as non-Muslim states do. In some of these states, however, in order to preserve the rights of 


victims under the Shari
c
ā‘s qesas, the initiation or dropping of the criminal action before the 


secular criminal court is reserved to the victims. Thus, the victim seeking diyya, which is his/her 


right in qesas, can pursue it and not initiate or pursue prosecution. The latter will then be 


dropped by the secular prosecutor. The same can apply in post-conflict justice situations. 


There are provisions in the Qur’ān concerning other penalties for the crimes of qesas. 


These include, for example, exile, prohibition from inheritance and prohibition from the right to 


dispose of one‘s property by testamentary disposition. This means that alternative forms of 


sanctions can be applied in post-conflict justice situations, which in addition to their application 


under qesas, can also by applied under ta
c
azir. The latter allows for penalties to be applied by 


analogy. 


There is no statutory limitation on the right to qesas, nor can the state deprive a victim of 


that right, unless the state provides for an equivalent remedy. All forms of violence against the 


person which occur in conflicts are subject to qesas, except with respect to combatants and when 


the law of armed conflict is respected. The transgression of these norms is subject to both qesas 


and ta
c
azir crimes and penalties.  


As stated above, a Muslim state has the option to apply Shari
c
ā‘s qesas (in addition to the 


hudud crimes as discussed above in 5.7.2), or to apply international norms on the basis that they 


are binding on Muslim states and on Muslims because they are part of treaty obligations.  


 


5.7.4 Ta
c
azir 


 In addition to the crimes of hudud and qesas, the Shari
c
ā also provides for a third 


category of crimes applicable to post-conflict justice situations, namely, ta
c
azīr crimes. The word 


ta
c
azīr means to chastise or to correct. While it has a punitive connotation, its implication is to 


reform the person to be chastised. 
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 There are several factors which characterize ta
c
azir crimes. They are: 1) the nature of this 


category of offenses; 2) the crimes encompassed within it; 3) the penalties applicable to it; 4) the 


application or execution of the penalties meted out to individual offenders; 5) the evidentiary 


requirements for proving such crimes; 6) the procedures applicable in the conduct of a trial for 


such offense; and 7) the application of the principle of analogy (which is prohibited in hudud and 


qualified in qesas). 


 Neither the Qur’ān nor the Sunnah provide for any definitive rule on any of the above 


questions. And none have been conclusively decided upon in the history of Islamic legal doctrine 


and jurisprudence. The differences of opinions among the four Sunni schools and the various 


Shi
c
ā schools are significant. 


 The range in opinions among the four major Sunni schools and the Shi
c
ā schools are as 


follows: 1) ta
c
azir offenses can be any conduct analogous to that which is prohibited or 


admonished against in the Qur’ān or in the Sunnah (provided it does not constitute a had or 


qesas crime); 2) anything that may be deemed a violation of public order, public safety, public 


welfare, or the protected rights of an individual as may be determined by the khalifa or judge, 


qadi could be deemed ta
c
azir; 3) any acts penalized by laws promulgated by the khalifa, or 


decided upon by the judge by analogy, qiyas, to existing crimes on a case-by-case basis, and 


which constitute violations of public order, public welfare, public safety, can be subject to 


ta
c
azir.  


Some jurisconsults‘ views provide very broad discretionary powers to the khalifa and to 


the qadi. However, under no circumstances can these discretionary powers constitute an abuse of 


power or result in an injustice to others. The unarticulated premise in granting the ruler and the 


qadi such discretionary power is that in order for them to hold such positions, they have to fulfill 


all of the necessary conditions that Islam establishes for such positions. Consequently, the 


judgments of the khalifa and the qadi will be both wise and just. A qadi‘s decision is, however, 


subject to review by the khalifa.  


The various schools of thought in Islamic legal doctrine and jurisprudence vary with 


respect to the types of penalties, their application and the extent of judicial discretion.
117


 These 


distinctions are wide ranging with respect to the types of crimes that can be included in the 
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 See ABU-ZAHRA, AL-JARIMA WAL-UQUBA FIL ISLAM, supra note 79. 







= DRAFT – NOT FOR REPRODUCTION OR DISSEMINATION = 


10/29/2010 


 54 


category of ta
c
azir, and how these crimes are to be established (i.e., by legislative process or 


decree, or simply the ad hoc discretion of the ruler or the judge). 


 The divergent views can be summarized as follows: 


1. There are no limits on the penalties to be applicable in ta
c
azir crimes; the 


choice is left exclusively with the ruler or the judge. The modality of execution is 


also left to their discretion, the ruler having a final decision over the judge‘s. 


 


2. The penalties must be established on the basis of analogy (qiyas) with regard to 


hudud and qesas crimes. In the case where there is no direct analogy, the judge 


will tailor his discretion to similar instances as are provided for in hudud and 


qesas, but he cannot exceed these limits. 


 


3. The penalties should be less than those for hudud crimes and the discretion of 


the judge should be limited by specific (established) penalties for specific crimes. 


In the event that there is no such specificity, the judge would be required to 


consult with knowledgable persons (as in the case of a jury of experts). 


 


 The penalties, depending upon the various schools, encompass the death penalty, corporal 


punishment, deprivation of liberty, pecuniary fines, compensation of victims, and any other type 


of rehabilitative or corrective formula that the judge may devise including simple admonishment 


of the person found guilty of that crime.
118


 


 It must be emphasized that in every school of thought the unarticulated premise which is 


almost constantly reaffirmed is that the judge possesses the qualities of impartiality, fairness 


(justness), wisdom, knowledge, experience, and piety. Thus, the assumption is that a person 


possessed of such qualities will not abuse his power or discretion, and act justly, fairly, and 


wisely.
119
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 The Hanafi position considers that the death penalty may be inflicted for ta
c
azir offenses as a necessary measure 


only in case the violation constitutes a serious threat to the establishment of the political order. However, it must be 


applied only with great restraint whereas some of the followers of the Shafe
c
i school do not consider that the death 


penalty could be applied with respect to ta
c
azir crimes. The debate goes on with respect to what may be deemed a 


serious threat to the preservation of public order such as espionage, see Bassiouni, The Protection of Diplomats 


under Islamic Law, supra note 13. 
119


 Probably the greatest guarantee in the area of ta
c
azir is both the selection of the judge and what is expected of the 


judge in the decision making process and the application of the penalty. For example, the judge is to sometimes give 


plain advice to the offender, sometimes to counsel the offender, sometimes to make sure that the offender is not 


going to be unduly harmed by the penalty or ostracized from his immediate social surrounding or loss of his 


employment and personal integrity and ability to sustain his family, etc. The judge must also be careful of not 


affecting the honor of the individual, the honor of his family and his ability to function in society as well. The ideal 


model in Islam is that which is embodied in the message of Umar ibn-el-Khattab, the Second Khalifa of Islam, to the 


learned Judge Abu-Musa el-Ash‘ary on this appointment as Judge over a vast region of Muslims. See Bassiouni, 


Sources of Islamic Law and the Protection of Human Rights, in THE ISLAMIC CRIMINAL JUSTICE SYSTEM, supra note 
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 It is obvious from the above that the existence of a category of crimes in which the 


offense is not established or defined by law, nor the penalty which provides such unrestricted and 


undefined discretionary power with the ruler or the judge, violates the principles of legality
120  


and the principles of criminal responsibility.
121


 It is surprising, however, that in the course of the 


history of Islamic legal doctrine and jurisprudence that question has never been directly raised or 


specifically confronted, except perhaps in recent times.
122


 Contemporary authors have indeed 


gone to great lengths to explain and justify why these principles have not been applied in their 


entire scope to crimes of ta
c
azir. This however begs the question. No crime and no punishment 


can be exempt from the overriding basic principles of the Shari
c
ā. In ūsūl al-fiqh it is clear that 


there exists a hierarchy in the sources of law. There is also a science of interpretation of the 


Qur’ān establishing a hierarchy in the specific prescriptions of the Qur’ān. Thus, general 


principles of a broad scope and nature are to be applicable throughout a particular area for which 


they were designed. It is inconceivable to think that certain principles of legality and principles 


of criminal responsibility which have been stated in both in general terms as well as in specific 


terms with respect to certain types of crimes would be excludable from their application to other 


types of crimes. 


 In light of the above, it is the conclusion of this writer that ta
c
azir crimes have not been 


subjected to the narrow scrutiny of intellectual and doctrinal analysis, save for Al-Shafe
c
i‘s 


doctrine.
123


 There is nothing that would exempt ta
c
azir crimes from the principles of legality and 


other general principles of criminal law.
124 


Nothing in the Qur’ān or the Sunnah would provide 


for a conclusion contrary to the application of these principles to ta
c
azir. It is, therefore, the 


conclusion of this writer that ta
c
azir crimes were intended to be the type of offenses for which 


the legislative process would be allowed the greatest degree of latitude, but subject to the 


principles of legality and principles of criminal responsibility because the legislative process 


would have to be based on ijma
c 
(consensus) and the specific crimes would have to be developed 


through the principles of qiyas (analogy) or on the basis of other alternative sources such as 


                                                                                                                                                             
45, at 31-32. See also EMILE TYAN, HISTOIRE DE L‘ORGANISTATION JUDICIAIRE EN PAYS DE L‘ISLAM, (Leiden, The 


Netherlands, 1960). 
120


 See supra section 5.3. 
121


 See supra section 5.6. 
122


 See Kamel, The Principle of Legality and Its Application in Islamic Criminal Justice, supra note 83, and Abdel 


Malek al-Saleh, The Right of the Individual to Personal Security in Islam, supra note 89. 
123


 See RISALAT AL-SHAFE
c
I, supra note 26. 


124
 See supra sections 5.1 to 5.6 inclusive. 
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istishsan, istishlah, or other methods of ijtihad.
125


 This is particularly relevant with respect to the 


needs of modern societies in their criminalization of certain types of conducts, particularly those 


that derive from modern technology and which would have no precedent in the earlier Islamic 


social society (e.g., cybercrime). Similarly, there would be nothing to prevent a Muslim state‘s 


legislature from providing guidelines and criteria for judicial discretion in the formulation of 


certain penalties and their application. 


 Under this view, the wide latitude which is implied from the Qur’ān and the Sunnah 


would be fully realized through this appropriate legislative process and that would ensure the 


satisfaction of the various elements of the principles of legality which are required by the 


Shari
c
ā, and the principles of criminal responsibility which are either stated or derived from the 


Shari
c
ā. In addition, it would preserve the discretion of the judge while establishing appropriate 


guidelines for that discretion in order to avoid potential abuses of power and lack of uniformity 


in the application of punishment. 


 Historically, ta
c
azir offenses were not given the same guarantees and protections as with 


hudud, and to a lesser degree qesas crimes. The discretionary powers of the judge were so broad 


that few of the specific rights and guarantees of the accused afforded in hudud crimes were 


applicable to ta
c
azir offenses.


126
 


 In modern Muslim states, ta
c
azīr crimes are legislated crimes which a state enacts either 


by analogy to hudud or qesas crimes or on the basis of the needs for public order. Consequently, 


a state may legislate ta
c
azīr crimes which would apply to violations occurring in the context of 


conflicts and prosecute such crimes in post-conflict justice situations. 


 


5.7.5 Evidentiary Questions 


The major four Sunni and their sub-schools as well as the Shi
c
ā schools differ with 


respect to the modes of evidence, as well as the specifically-required evidence of each of the 
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 See supra section 3.3. 
126


 It must also be stated that the unarticulated premise on which the major four Sunni schools and the Shi
c
ā schools 


developed their concept of broad and unreviewable discretion to the ruler and the qadi are questionable in light of 


Islam‘s fundamental principles of justice and fairness. See supra section 4, and in particular, sections 5.1 to 5.6 


inclusive. The assumption was that both the ruler and the judge fulfilled all the ideal conditions of integrity, 


knowledge, and piety, and were therefore in a position to judge fairly. In any event, even if such extraordinary 


individuals would be found in our times, they could certainly not be found in the large number that would be 


required to administer criminal justice in the contemporary expanded societies, and therefore a system must be put 


into place to ensure against abuses and terrors. 
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three categories of crimes. The majority of views rely principally on testimony of witnesses 


(shehada). This emphasis on testimony finds support in certain verses of the Qur’ān which 


specifically refer to oral testimony. There are, however, a number of other provisions in the 


Qur’ān which speak about evidence, in particular bayyina (evidence), which goes beyond the 


oral testimony of witnesses. It is surprising, therefore, to see that the entire basis of Islamic legal 


doctrine and jurisprudence on evidentiary questions to be based on oral testimonial evidence 


leading to the consideration of other sources of evidence as secondary to testimonial evidence.
127 


 


 The Qur’ān states: ―Nor did the People of the Book make schisms, until after there came 


to them Clear Evidence.‖
128


 Not surprisingly, this verse is in a chapter which is called Sūrat al-


Bayyinah. Finally, another two provisions of the Qur’ān are relevant here: 


sūrat al-An
c
ām: Say: For me, I [work] on a clear sign from my Lord, but ye reject 


Him. What ye would see hastened, is not in my power. The command rests with 


none but Allāh: He declares the truth, and He is the best of judges. (6:57) [Ali 


translation] 


 


6. The Binding Nature of Treaty Obligations
129


 


 


 6.1 Introduction and the Principle of Pacta Sunt Servanda in the Shari
c
ā 


 A treaty is a source of law in the Shari
c
ā, provided that the treaty‘s purposes and terms 


are in compliance with the Shari
c
ā. Historical controversies existed on these questions, but they 


                                                 
127


 This is all the more surprising that the Qur’ān itself in Sūrat al-Baqarah 2: 282-83 requires written evidence in 


contractual matters.  


O ye who believe! When ye deal with each other, in transactions involving future obligations in a fixed 


period of time, reduce them to writing Let a scribe write down faithfully as between the parties: let not the 


scribe refuse to write: as Allah Has taught him, so let him write. Let him who incurs the liability dictate, but 


let him fear His Lord Allah, and not diminish aught of what he owes. If they party liable is mentally 


deficient, or weak, or unable Himself to dictate, Let his guardian dictate faithfully, and get two witnesses, 


out of your own men, and if there are not two men, then a man and two women, such as ye choose, for 


witnesses, so that if one of them errs, the other can remind her. The witnesses should not refuse when they 


are called on [for evidence]. Disdain not to reduce to writing [your contract] for a future period, whether it 


be small or big: it is juster in the sight of Allah, More suitable as evidence, and more convenient to prevent 


doubts among yourselves but if it be a transaction which ye carry out on the spot among yourselves, there is 


no blame on you if ye reduce it not to writing. But take witness whenever ye make a commercial contract; 


and let neither scribe nor witness suffer harm. If ye do [such harm], it would be wickedness in you. So fear 


Allah; For it is Good that teaches you. And Allah is well acquainted with all things. If ye are on a journey, 


and cannot find a scribe, a pledge with possession [may serve the purpose]. And if one of you deposits a 


thing on trust with another, let the trustee [faithfully] discharge his trust, and let him Fear his Lord conceal 


not evidence; for whoever conceals it, - his heart is tainted with sin. And Allah knoweth all that ye do. 


[Ali translation] 
128


 Sūrat al Bayyinah 98:4. [Ali translation]  
129


 See Muhammad Munir, Public International Law and Islamic International Law: Identical Expressions of World 


Order, 1 ISLAMABAD L. REV. 369 (2003), at 425. 
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were resolved in favor of the treaty‘s binding nature, even when it was apparently contrary to 


some principle of Islam.
130


 The early history of Islam shows that treaties were probably the most 


important practice in the fledgling nation. The Prophet relied on treaties to gain recognition for 


the ummah of Islam, and that was as important then as it is now for a new state in search of 


recognition. Treaties are indeed the best evidence of statehood recognition because it 


presupposes that a state has the capactiy to carry out its international obligations. 


 The early Muslim treaties were about peace and peaceful coexistence, and these treaties 


with non-Muslim states were deemed to be compatible with Islam and its goals of peaceful 


coexistence with other nations and peoples. Some of these treaties, however (as described 


below), contained concessions by the Muslim ummah, and were not questioned as to their 


legality because of the principle pacta sunt servanda, which the Shari
c
ā fully recognizes.


131
  


All contemporary Muslim states are members of the United Nations, and parties to the 


1949 Geneva Conventions.
132


 Several are parties to the Genocide Convention,
133


 as well as to a 


number of conventions restricting or prohibiting the use of certain weapons in time of war.
134


 


                                                 
130


 This question arose with respect to the Treaty of Hudaibiyya, when the Prophet consented to the return to Quraish 


of those of its tribe who converted to Islam and went to Madinah to join the Muslims there. The same treaty 


forfeited the right of Muslims to perform the hajj (without Quraish‘s authorization), even though the pilgrimage to 


Makkah is one of the five requirements of Islam. There were other treaties ceding land occupied by the Muslim 


nation to Christian and non-Christian nations, as described below in this section. This question has contemporary 


applications, as Muslim theologians and many Muslim believers deem any agreement with Israel or any other body 


ceding the Muslim holy sites in Jerusalem as unenforceable, because no treaty can compromise or affect something 


deemed fundamental to Islam.  


In the same vein, many Muslim states have placed reservations on their signing and/or ratification of human 


rights treaties with language to the effect that ―providing that nothing in this treaty is deemed contrary to Islamic 


law.‖ For example, Egypt submitted the following reservation to the United Nations upon its signature in 1967 of 


the International Covenant on Economic, Social, and Cultural Rights: ―Taking into consideration the provisions of 


the Islamic Sharia and the fact that they do not conflict with the text annexed to the instrument, we accept, support 


and ratifiy it ... .‖ See supra note 66. 
131


 Among the many contemporary authorities, see generally RAMADAN, ISLAMIC LAW; AL-GHUNAYME, THE 


MUSLIM CONCEPTION OF INTERNATIONAL LAW AND THE WESTERN APPROACH; HAMIDULLAH, MUSLIM CONDUCT 


OF STATE; ARMANAZI, L‘ISLAM ET LE DROIT INTERNATIONAL; Reshid, L’Islam et le droit des gens; Draz, Le Droit 


international public de l'Islam; Majid, The Moslem International Law; RABBATH, Pour une theorie du droit 


International Musulman; all cited at supra note 4. 
132


 See the four Geneva Conventions of 1949, supra note 15.   
133


 Convention on the Prevention and Punishment of Genocide, 78 U.N.T.S. 277 (12 January 1951). Muslim state 


parties include: Afghanistan, Albania, Algeria, Azerbaijan, Bahrain, Bangladesh, Comoros, Côte d‘Ivoire, Egypt, 


Gabon, Gambia, Guinea, Iran, Iraq, Jordan, Kazakhstan, Kuwait, Kyrgyzstan, Lebanon, Libya, Malaysia, Maldives, 


Morocco, Mozambique, Nigeria, Pakistan, Saudi Arabia, Senegal, Sudan, Syria, Togo, Tunisia, Turkey, Uganda, 


Uzbekistan, United Arab Emirates, and Yemen. 
134


 See A MANUAL ON INTERNATIONAL HUMANITARIAN LAW AND ARMS CONTROL AGREEMENTS (M. Cherif 


Bassiouni ed., Ardsley Park, NY: Transnational Publishers, 2000).  
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Most are parties to the International Convention on Civil and Political Rights (ICCPR).
135


 In 


accordance with these and other conventions to which Muslim states are parties thereto, a 


number of obligations arise in times of conflict and in times of peace. In times of conflict, it 


includes the protection of: civilian non-combatants; certain targets from destruction; damage or 


theft of cultural and religious structures and objects; and certain categories of persons (medical 


personnel under the Red Cross and Red Crescent emblems). These treaties often include the duty 


to prosecute or extradite persons who commit these and other violations of treaty obligations.
136


 


In times of peace, the protection of fundamental human rights described inter alia in the ICCPR 


cover a variety of subjects, and prohibit a vareity of conduct harmful to these internationally 


protected human rights. 


 These and other obligations arising under the United Nations Charter (and other treaties) 


are binding on Muslim states, and that includes prosecution or extradition of those who violate 


these obligations, without limitation as to rank or status under international humanitarian law.
137


 


The conclusion is that certain PCJ mechanisms are binding upon Muslim states. The following 


verses of the Qur’ān are applicable to the proposition of the binding nature of treaty obligations 


as contractual ones, and that they are the law of the parties. 


Islamic law recognizes the binding nature of treaties in accordance with the maxim pacta 


sunt servanda, as stated above. Nothing is clearer than the following verses of the Qur’ān:  


sūrat al-Israa: And perform your Covenant [promises]; verily the Covenant shall 


be enquired of [you shall be responsible for it]. (17:34)  


 


sūrat al-Israa: You who believe fulfill all obligations.  


 


sūrat al-Ma’idah: Fulfill the contracts you have made, . . . such are the people of 


truth who fear God. (5:1)  


 


sūrat al-Baqara: denounces the breach of covenants and observes at 3:100: 


―Every time they make a Covenant, some party among them throws it aside. Why, 


most of them are faithless.‖ (2:177) 


                                                 
135


 International Covenant on Civil and Political Rights, supra note 66. Muslim state parties include: Afghanistan, 


Albania, Algeria, Azerbaijan, Bahrain, Bangladesh, Benin, Burkina-Faso, Cameroon, Chad, Comoros, Côte d‘Ivoire, 


Djibouti, Egypt, Gabon, Gambia, Guinea, Guinea-Bassau, Guyana, Indonesia, Iran, Iraq, Jordan, Kazakhstan, 


Kuwait, Kyrgyzstan, Lebanon, Libya, Maldives, Mali, Mauritania, Morocco, Mozambique, Niger, Nigeria, Pakistan, 


Senegal, Sierra Leone, Somalia, Sudan, Suriname, Syria, Tajikistan, Togo, Tunisia, Turkey, Turkmenistan, Uganda, 


Uzbekistan, and Yemen. 
136


 See infra section 7 on the Shari
c
ā and international humanitarian law. 


137
 See BASSIOUNI & WISE, AUT DEDERE AUT JUDICARE: THE DUTY TO EXTRADITE OR PROSECUTE IN 


INTERNATIONAL LAW, supra note 15. 
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The Prophet also said in that respect in a hadith: ―The Muslims are bound by their 


obligations, except an obligation that renders the lawful unlawful, and the unlawful lawful.‖
138


 


The Prophet applied that principle in his international relations when he entered into the treaties 


discussed above. 


While a treaty may not derogate from the Shari
c
a, it can and does have precedence over 


all laws except the Qur’ān and the Sunnah. Treaties concerning the protection of diplomats are 


therefore within the Shari
c
a. Thus, the Shari


c
a makes these treaties binding and they become 


applicable in themselves (self-executing). 


Making treaties with non-Muslim states is not only permitted, but encouraged in order to 


prevent conflicts.
139


 The Shari
c
a requires respect for the letter and the spirit of treaties once 


concluded.
140


 The Qur’ān thus views respect for and observance of agreements as a religious 


duty and not just as an act of political necessity.
141


 The Shari
c
a also draws on precedents from 


the Prophet‘s practice as well as the first four wise caliphs. These agreements became models for 


others which were made in subsequent periods. Classical Muslim jurists collected these treaties, 


which can be found in general works on fiqh and in works devoted to the conduct of the Islamic 


state, as part of the siyyar. Certain jurists, however, showed a particular interest in the study of 


diplomacy and international law, and wrote on it under a variety of subject headings.
142


 Their 


comments on the Ummah‘s treaties, particularly the treaty of Hudaibiya, concluded by the 


Prophet in June 628, and the agreements made by the four Righteous Caliphs with non-Muslims 


states are the foundation of Islamic international law. 


                                                 
138


 ―Hadrat Abu Bakr was later on joined by Hadrat Ali in order to make a sure declaration on behalf of the Holy 


Prophet (may peace be upon him) which concerned the freedom from obligation in regard to those idolatrous tribes 


who had shown no respect for the treaties which they had entered into with the Holy Prophet (May peace be upon 


him).‖ AL-SAHIH MUSLIM, supra note 28, Book 7, no. 2802 
139


 See KHADDURI, WAR AND PEACE IN THE LAW OF ISLAM, supra note 4, at 202; Hanse Kruse, al-Shaybani on 


International Instruments, in 1 J. PAKISTAN HISTORICAL SOCIETY 90 (1953). 
140


 sūrat al-Nahl: ―Fulfil the Covenant of Allah when ye have entered into it, and break not your oaths after ye have 


confirmed them; indeed ye have made Allah your surety; for Allah knoweth all that ye do. And be not like a woman 


who breaks into untwisted strands the yarn which she has spun, after it has become strong. Nor take your oaths to 


practise deception between yourselves, lest one party should be more numerous than another: for Allah will test you 


by this; and on the Day of Judgment He will certainly make clear to you (the truth of) that wherein ye disagree.‖  


(16:91-92) [Ali translation]. 
141


 See verses 2:281, 8:72, 9:4, 16:7, 16:91, and 17:34. 
142


 Among the chief works in this discipline are Malik ibn Anas (d. 179/796) al-Muwaitia’; Abu Yusuf (d. 182/798) 


Kitab al-Kharaj; al-Shaybani (d.189/804) al Siyyar; Al-Shafe
c
i (d. 204/820) al-Umm; Abu 


c
Ubayd (d. 224/837), Ibn 


Wayyim al-Jawziyya (d. 751/1350-1) and al-Tabari (d. 310/922). 
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The duty to prosecute and to provide victim compensation is among these binding or 


obligations arising out of post-conflict justice mechanisms described above in section 2. Muslim 


states are also bound by international law‘s jus cogens peremptory norms. Thus, contemporary 


obligations of post-conflict justice, particularly those arising out of treaty obligations, are binding 


on Muslim states under the Shari
c
ā. Muslim states‘ failure to carry out certain international 


obligations is not only a violation of international law, but also of the Shari
c
ā‘s specific criminal 


law provisions, as described in section 5.  


Under the Umayyads (41/661–132/750), 
c
Abbasids (132/750-657/1258), Ayyubids 


(564/1635-1169/1238), and Ottomans (680/1281-1342/1924), jurists framed treaties to a greater 


or lesser extent on earlier patterns, and debated whether they fit Islamic legal criteria or not. Four 


landmark treaties were entered into by the Muslim state and non-Muslims. However, in the 


Caliphate of 
c
Umar ibn el-Khattab, a unilateral declaration was made concerning Jerusalem.


143
 


 The first treaty in the era following the first Four Wise Caliphs was made by the fifth 


Umayyad caliph, 
c
Abd al-Malik ibn Marwan (d. 86/705), concluded in 70/689 with the 


Byzantine emperor Justinian II. In it, 
c
Abd al-Malik agreed to pay a tribute in exchange for 


cessation of hostilities. At the time, 
c
Abd al-Malik was faced with a strong insurgency in Iraq 


and riots in his capital. Arriving at an understanding with the Byzantine emperor allowed him to 


secure his northern flank while consolidating his power over the center of the Empire. The 


second treaty was signed in the second century of the 
c
Abbasid period by Caliph Harun al-Rashid 


(d. 193/809) and the Empress Irene of the Byzantines (d. 187/802) in 182/798. In this treaty, the 


Byzantines were the weaker party and were forced to pay annual tribute to Baghdad and to desist 


from border encroachments on the territory of the Muslim state.
144


 The third treaty was 


concluded between al-Malik al-Kamil (d. 636/1238), the fourth Ayyubid sultan, and Fredrick II 


of Germany in 1229 CE. This treaty ceded control of Jerusalem and several other Palestinian 


towns to the Christians. Al-Kamil faced a military predicament similar to that of 
c
Abd al-


                                                 
143


 For the text in Arabic, see BASSIOUNI, AL WATHA‘EQ AL-DAWLIĀ AL-MĀ‘NEIA BI HUQUQ AL-INSAAN, supra note 


51. For a commentary on it in English, see CHARLES S. RHYNE, INTERNATIONAL LAW (Kensington, MD: CLB 


Publishers, 1971). 
144


 Harun al-Rashid also concluded several fidia (ransom) treaties with the Byzantines to secure the release of 


prisoners of war by mutual exchange and the payment of an agreed upon sum of money. See KHADDURI, WAR AND 


PEACE IN THE LAW OF ISLAM, supra note 16, AT 217; regarding the legal and linguistic meaning of the term fidia, see 


AL-SARAKHSI, Al-MABSUT, supra note 82; AL KASANI, BADAE‘ AL-SANAE‘, 9: 4349-4350 (___); SHARH AL-SIYAR 


AL-KABIR, 4: 1592; ABU YUSUF, KHARAJ, 212; SHAFI‘I, UMM, 4:170; RAGHIB AL-ISFAHANI, MUFRADAT AL-


QUR‘AN, 374; MUTARRIZI, AL-MUGHRIB, 2: 127; FAYYUMI, AL-MISBAH AL-MUNIR, 2: 465. 
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Malik‘s, and chose to placate the Christian Crusaders, thus enabling him to turn his attention to 


this brother‘s rebellion in Syria. This treaty offers an insight into the legitimating concessions 


made by Muslims to non-Muslims by jurists of the time,
145


 because it ceded sovereignty over the 


holy city of Jerusalem, against the public sentiments of Muslims and contrary to the prevailing 


doctrine against ceding sovereignty over Muslim territory (particularly such a holy place as 


Jerusalem). Once again, the hard realities of the prevailing political climate and a realistic 


assessment of the strengths and weaknesses of both parties allowed jurists to give legitimacy to 


this treaty.
146


  


The fourth treaty was concluded between the Ottoman Sultan Suleiman The Magnificent 


(d. 974/1566) and Francis I, King of France, in 1535 CE. This treaty differed from those 


mentioned above in terms of mutual recognition and emphasis on the permanent nature of the 


agreement. At the time of the conclusion of this treaty, Ottoman power was at its zenith, and 


historians have justified it on the basis of magnanimity.
147


 It received full support from Shaykh 


al-Islam, Abu Su‘ud (d. 982/1574) Grand Mufti of the Ottoman Empire.
148


 However, this treaty 


was to prove a landmark in Ottoman-European relations. Once Ottoman power declines, other 


treaties of this nature allowed the European powers a greater degree of control over Ottoman 


lands through treaties referred to as ―capitulations.‖
149


 


Muslim states may carry out these obligations either by directly applying international 


law or by applying parallel provisions of the Shari
c
ā‘s criminal justice system as discussed above 


in section 5.  


 


 6.2 Foundational Precedents of the Binding Nature of Treaty Obligations in the Shari
c
ā 


                                                 
145


 MUHAMMAD SALLAM MADKUR, MADKHAL AL-FIQH AL-ISLAMI (Cairo, ___1964) 93-111; SUBHI MAHMASANI, 


FALSAFAT AL-TASHRI‘FI AL-ISLAM (___1961) 198-219; Elie Salem, Arab Reformers and the Reinterpretation of 


Islam THE MUSLIM WORLD 55 (___1965) 311-320. 
146


 See R. STEPHEN HUMPHREYS, FROM SALADIN TO THE MONGOLS: THE AYYUBIDS OF DAMASCUS, 1193-1260. 


(Albany, NY: State University of New York Press, 1977); Claude Cahen, 1 Ayyubids, in ENCYCLOPEDIA OF ISLAM, 


796-807 (2D ED.); MALCOLM C. LYONS & D.E.P. JACKSON, SALADIN: THE POLITICS OF THE HOLY WAR (Cambridge, 


UK: Cambridge University Press, 1982). 
147


 See for example, BERNARD LEWIS, THE MIDDLE EAST: 2000 YEARS OF HISTORY FROM THE RISE OF CHRISTIANITY 


TO THE PRESENT DAY (New York, NY: Simon & Schuster, 1995); URIEL HEYD, OTTOMAN DOCUMENT ON 


PALESTINE: 1552-1615 (Oxford, UK: Clarendon Press, 1960). 
148


 See HEYD, OTTOMAN DOCUMENTS, id. at 59-61. See also SCHACHT, AN INTRODUCTION TO ISLAMIC LAW, supra 


note 3; J. Schact, Abu Su’ud, in 1 THE ENCYCLOPAEDIA OF ISLAM 152 (1960);. For further information regarding the 


life, work and conduct of Abu Su‘ud please see the work of IMBER, ABU SU‘UD, supra note 3. 
149


 G. Veinstein, Suleyman, 9 THE ENCYCLOPEDIA OF ISLAM 832-42 (Clifford Bosworth ed., Leiden, The 


Netherlands: Brill Academic Publishers, 1997); ALBERT HOURANI, A HISTORY OF THE ARAB PEOPLES 258-59 


(Cambridge, MA: Harvard University Press, 1991). 
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 The following four treaties are referred to as seminal precedents. They also reflect 


different political realities, which attests to the breadth of recognition given to treaties in Muslim 


legal practice. 


The Treaty of Hudaibiya was signed between Prophet Muhammad and the Quraish tribe 


of Mecca in 628 CE. In the course of the negotiations, the Prophet used two emissaries who went 


to Mecca on successive occasions to establish a basis for the treaty. One of them was Othman ibn 


Affan, who later became the third Khalifa (after the Prophet), succeeding Omar ibn al-Khattab. 


When word reached the Prophet that Othman had been killed, notwithstanding the fact that as an 


emissary he should have been secure in all respects, the negotiations were deemed broken and 


the Muslim forces readied to attack. It was deemed a causus belli. The Quraishis made it known 


that Othman was safe and that his person as an emissary was inviolate. This news resulted in the 


reopening of the negotiations. The Quraishis then sent to the Prophet their negotiator, Suhayl, 


who was treated as an inviolate ambassador. The Treaty of Hudaibiya was signed by the Prophet 


and Suhayl. It is noteworthy that Ali ibn Abi-Taleb, who was the author of the treaty, also signed 


it as a witness. Ali became the fourth Khalifa after the Prophet and is the person the Shi
c
ā most 


revere and believe to be the legitimate heir to the Prophet.
150


 


The Treaty of Hudaibiya and its negotiating history demonstrate the sanctity of 


emissaries, that a violation of an ambassador‘s immunity is a causus belli, and that no 


ambassador may be detained or harmed.
151


 That these events were witnessed by Ali ibn Abi-


Taleb makes them of greater significance to the Shi
c
ā. The treaty and its negotiated history also 


establish that in Islam the principle of pacta sunt servanda is recognized and has been faithfully 


adhered to in practice.
152


 


Subsequent to the Treaty of Hudaibiya, when the Prophet went to war against the 


Quraishis in Makkah, the Islamic precedent of sanctuary, similar to that of modern embassies, 


was established. Before attacking Makkah, the Prophet announced: 


                                                 
150


 See supra note 27. 
151


 See Bassiouni, The Protection of Diplomats Under Islamic Law, supra note 13. 
152


 See also the earlier treaty of the Prophet with the Jewish tribes of Yathrib-Medina of 625 CE, in IBN-KHALDUN, 


MUQUADDIMAT, supra note 40; and see IBN KHALDUN, KITAB AL-IBAR WA-DIWAN AL-MUBTADA WA-IKHBAR, 


supra note 40. Ibn Khaldun‘s approach to the philosophy of law is discussed in MAHDI, IBN KHALDUN‘S 


PHILOSOPHY OF HISTORY, supra note 40. See further W. MONTGOMERY WATT, MUHAMMAD AT MEDINA 221-25 


(Oxford, UK: Oxford University Press, 1956). 
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O Quraish! This is Muhammad, who has come to you with a force you cannot 


resist. He who enters Abu-Sufyan‘s house is safe and he who locks himself up is 


safe and he who enters the Mosque is safe.
153


 


 


The Prophet then declared amnesty for all Makkans who had fought and opposed him. 


After the taking of Makkah, many emissaries and deputations went to the city, and others 


were sent by the Prophet and his successors to non-Muslim rulers. The deputations received by 


the Prophet between 630 and 631 CE enjoyed not only immunity but preferred treatment, which 


applied to the envoys and to their staff and servants.
154


 They were not to be molested, mistreated, 


imprisoned, or killed. Al-Tabari, in his encyclopedic study History (Tarikh), recounts that only 


under extraordinary circumstances may envoys be detained and imprisoned, and that would be in 


the form of specific reprisals in kind.
155


 In fact, so great was the Prophet‘s belief in the immunity 


of envoys, that during that period when Abu-Ra‘fi, the emissary of Quraish, wanted to convert to 


Islam, the Prophet admonished him: 


I do not go back on my word and I do not detain envoys [you are an ambassador]. 


You must, therefore, go back, and if you still feel in your heart as strongly about 


Islam as you do now, come back [as a Muslim].
156


 


 


These practices were followed by the Prophet at a time when inviolability of envoys was 


ill recognized in the Arabian Peninsula. The Prophet also followed these practices in the case of 


Wahshi, the Abyssinian Ambassador who had previously killed one of the Prophet‘s uncles. 


When Wahshi presented his credentials, the Prophet made it known that non-Muslims would 


judge Islam by its treatment of foreign envoys, and consequently foreign envoys should be 


accorded the same treatment as Muslim envoys. 


                                                 
153


 Author‘s translation. See BASSIOUNI, AL WATHA‘EQ AL-DAWLIĀ AL-MĀ‘NEIA BI HUQUQ AL-INSAAN, supra note 


51, at __. 
154


 For a history of the privileges of envoys, see SARAKHSI, AL-MABSUT, supra note 82 and SIRAT AL-RASUL (The 


Annals of the Prophet) (n.d.); ABDUL-RAHMAN AL-TABARI, TARIKH (History or Annals) (n.d.); AFZAL IQBAL, 


DIPLOMACY IN ISLAM (reprinted by International Islamic Publishers, India, 2002)(1961); YASIN ISTANBULI, 


DIPLOMACY AND DIPLOMATIC PRACTICE IN THE EARLY ISLAMIC ERA (Oxford, UK: Oxford University Press, 2001); 


MUHAMMAD HAMIDULLAH, CORPUS DES TRAITES ET LETTRES DIPLOMATIQUES D‘ISLAM A L‘EPOQUE DU 


PROPHETE ET DES CALIFES ORTHODOXES (Paris, France: Librairie Oriental et Americane, 1935); Bassiouni, The 


Protection of Diplomats Under Islamic Law, supra note 13. 
155


 AL-TABARI, supra note 40. See also Bassiouni, The Protection of Diplomats Under Islamic Law, supra note 13. 


The case in point is the Prophet‘s detention, but without physical harm, of the envoys of Makkah during the 


negotiations on the Treaty of Hudaibiyya because the Makkans had detained his emissaries. He did so only to secure 


the release of the detained emissaries, and when they were released, the Makkans were also released. 
156


 SIRAT AL-RASUL, supra note 153. 
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Diplomatic immunity is also exemplified by the Prophet‘s reception and treatment of the 


Taif delegation in 631 CE. In earlier times, when he had gone there to propagate Islam, the 


Prophet had been ill treated by the people of Taif, but his treatment of their delegation was a 


further affirmation that envoys were to be received in accordance with their privileged status. 


Irrespective of the sending country or past relations with its people, envoys remained inviolate, 


even in the case of a people and its leaders who had earlier wronged Islam and the Prophet 


himself. 


Other examples are the delegations from the non-Muslim tribes of the Bani-Saad, Bani-


Tayyi, and Bani-Tamim. The latter, notwithstanding their paganism and frivolity during the 


negotiations, were treated with deference and courtesy, and remained inviolate. 


The deputation from Bani-Hanifa is another landmark case. Its leader was Musailima bin 


Habib, a notorious liar nicknamed al-Kadhab (the Liar), but the Prophet ordered that he be 


treated as an equal. During the negotiations, Musailima sent the Prophet a message through two 


emissaries to the effect that he, Musailima, and not Muhammad, was the true Prophet of God. 


Upon its receipt, the Prophet asked the emissaries whether they agreed with the content. They 


replied that they did and the Prophet responded:
 
―By God, were it not that messengers are not to 


be killed, I would behead the both of you.‖
157 


This response clearly establishes the inviolability 


of even those envoys who commit transgressions.
 


Two more deputations deserve note, that of the Kings of Himyar, who were polytheists, 


and that of Kinda, which is reported to have come with eighty armed riders to the Prophet while 


he was in the mosque in Makkah; they were treated with regard despite having come in such an 


offensive manner. 


The Prophet‘s sayings and practices clearly establish the principle of diplomatic 


immunity and do not in any way place a limit on it, which is in keeping with the Qur’ān. 


Probably the most telling statement of the Prophet on the importance attached by Islamic law to 


the immunity of diplomats is one in which he characterized the seizure of a diplomat as a causus 


belli. In that hadith, which contains the Prophet‘s message to the people of Asqof Aylah, he said: 
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If you want the land and the sea to believe, then obey God and His Prophets, and 


if you reject them [the emissaries sent] but do not return them, I will not accept 


anything from you until I fight you [emphasis added].
158


  


The writings of many noted scholars indicate that envoys, ambassadors, deputations, 


delegations, and emissaries to and from the world of Islam have been numerous throughout its 


history. These diplomats enjoyed immunity for themselves, and for their families, staff, and 


servants. Hamidullah states: ―Envoys, along with those who are in their company, enjoy full 


personal immunity: they must never be killed, nor be in any way molested or maltreated.‖
159


  


That practice has been continued by Muslim states in their contemporary international 


relations, and certainly without exception since their acceptance of the two Vienna Conventions 


of 1961 and 1963 on diplomatic and consular relations.
160


 


 


6.3 Conclusions  


The first application of human rights in Islam came about in what is commonly called the 


Treaty of Madinah in the first year of the hejira.
161


 In this agreement between the Prophet and 


those who followed him in migration from Makkah to Madinah, as well as the different tribes 


belonging to different religions including Christians and Jews who lived in and around Madinah, 


a covenant was established providing for equality of all citizens before the law, supremacy of the 


law for each religious community, non-discrimination between persons of different tribes and 


religions, and guaranteed freedom of religion for Muslims, Christians and Jews. This was 


followed in the year 6 AH by the Treaty of Hudaibiya between Muslims and their enemies in 


Makkah.
162


 It provided for non-aggression, protection of life and property, and prisoner 


exchange. The most noteworthy Muslim text applicable to the law of armed conflict is the 


Admonition of Abu Bakr, the first khalifa of Islam after the death of the Prophet, to the Muslim 
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troops before engaging in the Syrian campaign, 637 CE – 12 AH.
163 


This text is probably the 


closest to contemporary international humanitarian law, but in view of the time of its 


promulgation it is also the precursor of contemporary international humanitarian law (see Section 


7 below). 


Lastly, the Jerusalem Pledge of 
c
Umar ibn al-Khatab, second khalifa, 15 AH, followed 


the defeat of the Romans at the Battle of Yarmouk in 638 CE which preceded the Muslim army‘s 


entry into Jerusalem.
164


 
c
Umar ibn al-Khatab made a pledge on behalf of all Muslims and for all 


times to protect the religious places of worship of Jews and Christians, and to allow freedom of 


access to them by their respective co-religionists. Subsequent practices have not always 


evidenced the application of these early commandments. However, one positive example shines 


through in history, and that is the behavior of the Muslim army under Salah Al Din el-Ayyoubi 


during the Fourth Crusade, which treated the Christian crusaders with fairness and humanity – 


something which the Crusaders had not afforded the Muslims.
165


 


Since World War II, there have been a number of conflicts in which impermissible 


violence was used by state and non-state actors.
166


 The latter, because of the military imbalance 


and power asymmetry between non-state actors and the occupying power or the established 


regimes, have resorted to unlawful use of violence as a means of redressing that imbalance. In 


conflicts of a non-international character, which include de-colonization, regime-change and 


wars of national liberation, the opposing sides have always advanced the legitimacy of their 


causes through labels which connote legitimacy. Thus, what is jihad to some is terrorism to 


others, and what is self-defense to some is terrorism to others.
167


 Self-characterization of 
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legitimate violence is not enough to justify the unlawful use of violence by any party to a 


conflict, no matter how legitimate the cause may be.
168


 


 


7. The Shari
c
ā and International Humanitarian Law 


 


The Shari
c
ā is one of the earliest legal systems to have included within its scope that 


which has come to be called the law of armed conflict or international humanitarian law.
169


 This 


was first developed in the days of the Prophet, more particularly on the occasion of the seizure of 


Makkah in 630 CE, when the Prophet ordered that no harm befall anyone who was in his or her 


home (in other words, non-combatants), and that no looting was permitted.
170


 Then came the 


groundbreaking instructions of Abu-Bakr, (the first Khalifa to the Prophet) given in 637 CE to 


the Muslim troops about to leave for war against the Roman Empire in Syria.
171


 These 


instructions state:  


I give you ten commandments which you must observe: Never kill a woman, nor 


a child, nor an elderly person; never cut a fruit-bearing tree; never destroy an 


inhabited place, never slaughter a sheep nor a camel except only for food; never 


burn nor inundate a palm-tree; and neither be revengeful nor cowardly.‖
172


 


 


Abu-Bakr‘s instructions are probably the closest one can find in history to the 


contemporary prohibitions embodied in modern international humanitarian law. This historical 


foundational document as well as the practices of Muslims (though not always consistent) 


throughout a period of time ranging from the 7th to the 13th century CE (including the last 


Crusade, which lasted from 1199 to 1204), has on occasion been used as a basis for punishing a 


Muslim combatant who has transgressed it. 
c
Umar ibn al-Khatab, the second successor to the 


Prophet, in response to the exceptionally large number of enemy soldiers killed in battle that was 


led by a most renowned commander, Khalid Ibn al-Waleed, ordered him to surrender his 


command and replaced him on the spot with another commander. 
c
Umar‘s reasoning was that 


large-scale killing in battle was unnecessary because it caused disproportionate harm to the 


enemy when it could have been avoided.   
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 Limitations on the means and methods of warfare have been part of the Shari
c
ā since 


then, and were codified in the 12th century CE by al-Shaybani in his famous book Siyyar.
173


 That 


aspect of the Shari
c
ā was the most advanced development in international humanitarian law until 


the 20th century CE, when the foundations of modern customary and conventional international 


humanitarian laws were established.
174


  


 The Shari
c
ā‘s prohibitions on certain ways and means of warfare have, in modern times, 


become known as war crimes, which in turn gave rise to other international crimes, namely: 


crimes against humanity
175


 and genocide.
176


 They are reflected in the Shari
c
ā as crimes under 


hudud, qesas, and ta
c
azir.


177
 Among the hudud crimes, haraba and baghi are the applicable 


crime under which genocide, crimes against humanity and war crimes could be prosecuted.
178


 


They could also be pursued by the victims and their survivors as qesas.
179


 And, they could be 


prosecuted as ta
c
azir, either by analogy to the crimes of haraba and baghi (as a had) or under 


positive national criminal law, and under international criminal law.
180


 As ta
c
azir crimes,


181
 


Hudud crimes and the rights of victims under qesas are not extinguishable by a state-action. A 


Muslim state‘s failure to enforce qesas or to develop a counterpart for it, as have many Muslim 


states that have enacted secular criminal codes,
182


 is in violation of the Shari
c
ā. The Shari


c
ā-


based victims‘ rights include their inalienability by states as is reflected in contemporary 
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international law, human rights law, and international criminal law doctrine that no state can 


grant amnesty for certain international crimes because it is the victims‘ right.
183


  


The Shari
c
ā provides, as a general principle, that every individual and every nation are 


entitled to self-defense.
184


 However, aggression against others, whether individual or collective, 


is prohibited. With respect to collective aggression, the Qur’ān states: ―...there shall be no 


hostility except against the aggressors.‖ (2:193). In other words, self-defense is permitted and 


aggression is prohibited.
185


 Again, from the Qur’ān: ―And fight in the way of Allah those who 


fight you and do not transgress limits; for God likes not the transgressors.‖ (2:190) This is in 


keeping with the dictates of contemporary international law. Moreover, the Shari
c
ā supports the 


principles of proportionality and limiting harm, which only found its way into international 


humanitarian law in the 1949 Geneva Conventions, based on the 1907 Hague Convention.
186


 The 


following verses of the Qur’ān address these principles:  


sūrat al-Baqarah: And fight in the way of Allah those who fight you, but do not 


transgress the limits. Truly, Allah likes not the transgressors. (2:190) 


 


sūrat al-shura: ...the recompense of a sin is a sin like thereof; but whoever 


forgives and makes reconciliation, God will reward him. Verily God likes not the 


oppressors. (42:40) 


 


Another relevant verse limiting harm whose contents are part of international humanitarian law 


and which provides for protecting certain places during conflicts. It states: 


 


sūrat al-Anbiya’: Permission is given to those against whom war is made, because 


they have been wronged; - and verily, God is most capable to render them 


victorious; those who have been expelled from their homes [unjustly], only 


because they said ‗our Lord is Allah.‘ For had it not been that Allah checks one 


group of people by means of another, there would surely have been pulled down 


monasteries, churches, synagogues, and mosques, in which the name of God is 
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much commemorated. God will certainly aid those who aid His [cause]; Truly, 


Allah is All-Strong, All-Mighty.‖ (22:39-40) [author‘s translation]. 


 


Lastly, the Shari
c
ā promotes reconciliation which is the foundational in contemporary post-


conflict justice.  


sūrat al-shura: ...if you punish, then punish with the like of that with which you 


were afflicted. But if you endure patiently, verily, it is better for those who remain 


patient. (42:__)  


 


 A number of conflicts have occurred in Muslim states since World War II.
187


 Some of 


these conflicts are legally characterized under international humanitarian law as conflicts of an 


international, non-international character, or purely internal conflicts and different international 


legal norms apply to these types of conflicts. Conversely, however, the Shari
c
ā‘s norms apply to 


all contexts. In this respect, the Shari
c
ā has not only long preceded international humanitarian 


law, but it has avoided one of its weaknesses, namely, the characterization of conflicts by type. 


This approach reveals that international humanitarian law distinguishes between the protection of 


victims on the basis of the type of conflict. The Shari
c
ā instead focuses on the type of 


transgression and on the victim, making no distinction as to the context.
188


 All three categories of 


crimes, hudud, qesas, and ta
c
azir, apply in time of war and in time of peace.


189
 These crimes, 


which cover transgressions occurring in time of war, are supplemented by other Shari
c
ā norms 


applicable to the Muslims‘ conduct in war, as well as relevant international law norms binding 


upon Muslim states.
190


  


Conflicts which have occurred in Muslim states since WWII have produced a high level 


of victimization among Muslims by Muslim state-actors and non-state actors alike. In fact, 


throughout Islam‘s fourteen century history more Muslims have been more often victimized by 


Muslims than by non-Muslims, and Muslims have caused more victimization of their fellow 


Muslims than that which non-Muslims have caused.
191


 Yet, over that period of time, there have 


only been rare instances where the Shari
c
ā was applied in post-conflict situations using the 
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justice mechanisms identified below.
192


 Surprising as it may be, the Shari
c
ā provisions on hudud, 


qesas, and ta
c
azir crimes have not been applied in these conflicts, irrespective of whether 


Muslims have been victimized by Muslims or non-Muslims. This includes post-WWII conflicts 


in several of the 53 states who are members of the Organization of the Islamic Conference. The 


same observation applies to the non-applicability of other post-conflict justice modalities. 


It should be noted that in most states (not only Muslim) where conflicts have occurred 


since WWII (whether of an international or non-international character or purely internal 


character, identified above), have not pursued any of the internationally recognized modalities of 


post-conflict justice.
193


 Muslim states‘ failure to provide for post-conflict justice is not only a 


violation of specific normative requirements applicable to the three categories of crimes, but it is 


also a violation of Islam‘s overarching duty to provide justice for all.
194


 This failure acquires a 


greater significance under the Shari
c
ā which mandates prosecution for certain crimes and 


requires victim compensation. These and other Shari
c
ā obligations are particularly relevant with 


respect to states who proclaim the applicability of the Shari
c
ā, and where the victims are 


Muslims – particularly when Muslims have been victimized by Muslims. There is a glaring 


discrepancy between such Muslim states‘ proclamation of their adherence to the Shari
c
ā, and 


their application thereof in post-conflict situations. Suffice it to recall the situations described in 


Appendix 1 in which there has been no post-conflict justice. Among them:  


 Bangladesh‘s war of independence, during which an estimated one million 


persons were killed by Muslim troops from Pakistan in 1971.  


 The conflict in Algeria between Muslims belonging to the FIS (a Muslim 


political group) and the forces of the secular government, also Muslims. Over 


a decade, this civil war killed 800,000 between 1999 and 2009. 


 The internal conflict in Afghanistan caused the death of an estimated 300,000 


persons between 1989 and 2003.  
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 The Ba
c
ath regime victimization in Iraq produced estimated an 500,000 deaths 


between 1969 and 2003,
195


 and the ongoing internal conflict in that country is 


estimated to have caused at a minimum 300,000 and perhaps as many as 


600,000 deaths, as well as an estimated three to four million refugees and 


internally displaced persons between 2003 and 2009.
196


   


 The internal conflict in Darfur, Sudan, where there has been an estimated 


250,000 deaths and estimated two million refugees in the last decade. 


 Not only is there a high level of victimization of Muslims by Muslims in these and many 


other conflicts and in other manifestations of state abuse of power, but there is little indication 


that Muslim governments and the general population in these countries are taking due notice of 


these human tragedies, let alone responding to them. Considering the overarching values of 


Islam which include the pursuit of justice, truth, and peace, it is hard to explain these tragic 


realities. 


 A hadith of the Prophet states: ―If any one of you sees a wrong he must right it. With his 


hand (meaning action), and if he cannot, then with his tongue (meaning to speak out), and if he 


cannot, then in his heart – but that is the weakest of all faith.‖
197


 This hadith is sufficient 


authority for the duty of Muslim states to provide for post-conflict justice whether by direct 


application of the Shari
c
ā, including the incorporation into ta


c
azir laws which would criminalize 


international legal norms, since the Shari
c
ā permits the application of such international legal 


obligations provided that these are not in contravention to the Shari
c
ā. 


 


8. Jihad and Non-Aggression 


 


8.1 Introduction 


Contemporary advocates of Islamic jihad as indiscriminate or targeted violence for 


political goals argue that if a given conflict or use of force is within what they deem to be jihad, 
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then no limitations on the use of force exist.
198


 This is, however, wrong as it contravenes the 


Shari
c
ā on two levels. The first is that jihad is subject to certain political interpretations that go 


against its legal foundation in the Shari
c
ā. The second is that the legal justification for resort to 


war (what international law calls the jus ad bellum) in no way removes the limitations on the 


means and methods of war as discussed above in Section 7 (which international law calls the jus 


in bello). If this was not the case, then contemporary violent jihadists would argue that no post-


conflict justice mechanism or Shari
c
ā provision would apply to jihad. 


 


8.2 The Nature of Jihad 


The nature of jihad – its scope and means – has evolved since the days of the Prophet, 


often reflecting political realities. During the Prophet‘s days, jihad was a call to put everything a 


person could into the service of Islam. The range was from personal sacrifice and hardship to 


service in wars of self-defense.
199


 During Islam‘s first twelve years, with few exceptions, the 


spiritual dimension was the predominant aspect of jihad‘s meaning. Later, jihad became an 


obligation to bear arms in self-defense of the ummah, and subsequently, state doctrine 


legitimized preemptive self-defense and justified conquest. In time, the political legitimization of 


force evolved into a doctrine supporting the use of force in the attainment of political goals. 


Throughout the centuries, competing claimants to the khilafa resorted to it in their struggles for 
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power. This doctrinal extension of jihad to political goals has reached an entirely new level since 


the 19th century, when it became a justification for political regime change, or as a valid means 


of political opposition to rulers.
200


 Thereafter, groups seeking to accomplish regime change 


advanced it as moral justification for their violent means. Jihad was thus transformed into a 


revolutionary doctrine which sought its justification in theology.  


Revolutionaries, whether Muslims or non-Muslims, tend to overlook limitations on the 


use of violence. Such limitations exist in the Shari
c
ā and prohibit, inter alia, harm to non-


combatants.
201


 Over time, manipulation of jihad‘s meaning has distorted that aspect of the 


Shari
c
ā. This was possible because of religious doctrine which was manipulated by those seeking 


to advance political goals by using violence in a way that would be unlawful. Complacent clergy 


establishments throughout the Muslim world and timid Muslim governments abetted the practice 


which became rampant.
202


 This situation enhanced public acceptance of jihadist violence as a 


means to achieve what these groups perceive to be politically legitimate ends by unrestrained 


violent means.
203


 Thus, as in all revolutionary doctrines, the end is deemed to justify the means. 


Admittedly, the historic record of jihad is far from clear, and Muslim religious 


establishments have not contributed much to clarify its doctrinal bases, applications and limits, 


particularly the limitations and constraints on the means and methods of violence, even though 


the Shari
c
ā is quite explicit on this subject.


204
 Therefore, contemporary politicization of jihad is 


due in part to the absence of a coherent and authoritative doctrinal body of interpretation on the 


subject. Credible secular Muslim scholars have also failed to counterbalance the views of 


                                                 
200


 This is a distortion of the hadith that calls the faithful to speak truth to power, particularly in confronting a 


corrupt or deviant ruler. 
201


 See infra note 16. 
202


 For example, some modern political leaders sought to reinforce their undemocratic regimes by obtaining the 


support of politically active fundamentalist groups against secular democrat efforts. Anwar el-Sadat in 1979, after 


signing the peace treaty with Israel, used the Muslim Brotherhood and al-Azhar clergy to fight off secular 


democracy proponents who challenged his regime. Today the Muslim Brotherhood has 88 members of parliament 


and is probably the group with the most political credibility in Egypt. Pakistan‘s General Zia-ul-Haq, who led a 


military coup against the elected civilian president Bhutto, used Muslim fundamentalists to support his military 


regime. In exchange, he allowed these movements to develop their private madrassa (schools) which produced 


generations of think-alike Muslims, among whom are many fundamentalists who believe in political jihad. These 


groups provided support to the Afghani Taliban. More significantly, the leeway given by these dictatorial regimes to 


these Islamic groups gave them a hold on the uneducated and downtrodden masses of their respective countries. The 


temporary political gains of these regimes in thwarting secular pro-democracy movements and political parties has 


led to an almost irreversible trend favoring the theocratic movements and parties. See supra note 199. 
203


 For a general discussion on the issue of legitimacy in terrorism, see M. Cherif Bassiouni, Legal Controls of 


International Terrorism: A-Policy-Oriented Assessment, 43 HARV. INT‘L L.J. 83 (2002); Thomas Franck & Scott C. 


Senecal, Potfiry’s Proposition: Legitimacy and Terrorism, 20 VAND. J. TRANSNAT‘L L. 195 (1987). 
204


 See infra note 16. 
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politically motivated jihadist doctrine. However, there also are clerics who support jihadist 


violence, whether for ideological purposes or personal gain.  


In the last forty years, jihad as political violence has become nothing more than a 


revolutionary doctrine to justify those who engage in it by appealing to the legitimacy of their 


self-proclaimed ends.
205


 The theological technique used to achieve this end is to cherry pick 


among verses of the Qur’ān, the hadith, historical events and practices, fatwa(s), and theological 


pronouncements. This technique, which is contrary to the accepted techniques of 
c
ilm usūl al-


fiqh, and also contrary to fiqh (doctrine), has permitted all sorts of self-serving interpretations, 


which are essentially distortions of the Shari
c
ā. Those who engage in this method use a discourse 


of political rhetoric couched in theological terms that blurs the distinction between the lawful and 


the unlawful. The rhetoric, however, becomes powerful in its popular effect. 


There is a debate among Western academics as to whether violence is endemic to Islam 


or whether Islam is a peaceful religion. Proponents of these views are largely influenced by their 


own political persuasions, but mostly by their perceptions as outside observers of the Muslim 


world. The most plausible conclusions are advanced by those who simply see Muslim societies 


as any other society wrestling with social, economic, cultural, and political issues, and where at 


different times ideology is resorted to as a way of justifying political transformation. In some 


cases, Islamic doctrine is used as a legitimizing basis for political violence, and in these cases, it 


simply becomes the equivalent of any other revolutionary philosophy.
206


 


                                                 
205


 Of note is that contemporary jihad has never been advocated in the Muslim world to advance democracy and the 


rule of law, or to fulfill the inherent goodness and tolerance of Islam. Instead, it has always been advanced to 


rationalize unlawful violence, pushing the outer-limits of theological interpretation to absurdity. Thus, for example, 


several attacks by Egyptian Islamic jihadists in the 80s and 90s, including the assassination of President Anwar 


Sadat, during which many other civilians were killed and injured on the proposition that Sadat had strayed from the 


right path as a leader. Similarly, attacks on tourists in Egypt were rationalized as a way of curtailing tourism and 


thus having an impact on the Mubarak Regime, also deemed to be corrupt. See Jackson, Jihad and the Modern 


World, supra note 199. 
206


 See DAVID MARTIN, DOES CHRISTIANITY CAUSE WAR? (Vancouver, BC: Regent College Publishing, 2004), in 


which the author takes the position that religion, irrespective of which religion, does not necessarily cause violence. 


See also AVALOS, FIGHTING WORDS, supra note 200. Bruce Lawrence challenges the notion that Islam is a religion 


of violence in his books SHATTERING THE MYTH: ISLAM BEYOND VIOLENCE (Princeton, NJ: Princeton University 


Press, 1998) and NEW FAITHS, OLD FEARS: MUSLIMS AND OTHER ASIAN IMMIGRANTS IN AMERICAN RELIGIOUS LIFE 


(New York, NY: Columbia University Press, 2004). In this writer‘s view, religions and ideologies are either 


motivators of resort to violence as a way of achieving the goals they deem to be divinely ordained or legitimate. To 


argue whether these sources are the original cause of violence or whether people use them for certain ends is 


irrelevant, as history reveals how many wars have been fought on religious grounds or for ostensibly religious 


purposes. It should be noted that the documentation on terror violence since the 1960s does not show that 


religiously-motivated terror violence is any more significant than its ideologically-motivated counterpart. For 


example, in the last four years, there have been many suicide bombings by the Tamil Tigers against the government 
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8.3 Evolving Meaning  


The Arabic word jihad means striving, endeavoring, and struggling. The person who 


engages in jihad is a jahada. Jihad is the noun of the verb jahada. Jahada is commonly 


understood as someone who is diligent, industrious, or laborious in the pursuit of a praiseworthy 


objective. These terms apply equally to spiritual, intellectual, and physical endeavors,
207


 but 


reflect a higher purpose in the pursuit of the undertaking. Thus, the value-oriented goal of the 


undertaking is its moral content. 


The verb ijtihad means the process of engaging in a diligent, industrious, and laborious 


endeavor. However, since the days of early Islam it has acquired an essentially theological 


significance because it applies to the intellectual process of developing an interpretation 


concerning a particular problem for which the Shari
c
ā does not have an explicit answer.


208
 As to 


the mujtahid, it is a person who engages in intellectual ijtihad. 


In the pre-Islamic period of the jahiliyya, the words jihad, mujahid (the one who actively 


struggles), and mujtahid were commonly used for physical and intellectual endeavors not 


necessarily associated with war-making, though in time the former became just that. For the 


jahiliyya Arabs, war was permissible as an extension of political and other tribal goals except 


when war was a breach of treaty or other tribal and customary obligations.
209


 However, jahiliyya 


Arabs had a customary code of conduct in war much like what was developed over a millennium 


later in Europe‘s middle ages, the codes of chivalry.
210


 Arab warriors were prohibited from 


killing non-combatants, which included women, children, and the aged, as well as the wounded 


                                                                                                                                                             
of Sri Lanka which is not religiously-based, and the number of casualties in the Irish and Basque conflicts by far 


supersede those inflicted by the Palestinians against Israelis. For a recent statistical study, see ROBERT A. PAPE, 


DYING TO WIN: THE STRATEGIC LOGIC OF SUICIDE TERRORISM (New York, NY: Random House, 2006). For an 


annual survey divided by countries, types and acts of terror-violence, see U.S. Department of State, Patterns of 


Global Terrorism, available at http://www.state.gov/s/ct/rls/ (last visited Jan. 21, 2010). 
207


 For the various meanings of jihad, see LISAN AL-ARAB LIL-IMAM AL-
c
ALĀMA IBN MANDHUR (Cairo: Dar Al-


Hadith, 2d ed. 2003), an Arabic language dictionary and encyclopedia. The original work was published in twenty 


volumes between 1305-07 AH.  
208


 The linguistic meaning is discussed in the preceding text of this section. For the legal meaning, see Bassiouni & 


Badr, The Shari'ah: Sources, Interpretation, and Rule-Making, supra note 3; HALLAQ, A HISTORY OF ISLAMIC 


LEGAL THEORIES, supra note 3. 
209


 Centuries later, Carl Von Clausewitz described war as a continuation of politics by other means. CARL VON 


CLAUSEWITZ, ON WAR (Michael Howard & Peter Paret trans., Princeton, NJ: Princeton University Press, 1989). It 


was not until 1928 that 54 states signed the Kellogg-Briand Pact on Renunciation of War (1928) 94 LNTS 57. Thus, 


the position of the jahiliyya Arabs reflected the customary practice of states up to 1928 CE. 
210


 See MAURICE KEEN, THE LAW OF WAR IN THE LATE MIDDLE AGES 2-3, 19-22 (reprint, London, UK: Ashgate 


Publishing, 1993)(1965). 
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and the sick if they asked to be spared death. The custom that Arab Muslims of the Peninsula 


inherited from jahiliyya Arabs became part of the Islamic law of conduct in warfare.
211


 


The common usage meaning of words relating to jihad started to change after the early 


Revelations of 611-622 CE, and particularly during the Prophet‘s lifetime as he was confronted 


by the enemies of Islam while seeking to establish a Muslim state. The earlier period of Islam in 


Makkah (611-622 CE), before the Prophet and his followers‘ migration to Madinah (622 CE), 


was essentially a period in which Muslim converts stoically withstood the Makkans‘ pressures 


and persecutions. Thus, the term jihad essentially connoted the steadfast spiritual struggle in 


upholding the newly-acquired faith. The Qur’ān, which was revealed between 611 and 632 CE 


in Makkah and Madinah (with a few exceptions in locations between these two cities), contains 


several references to jihad (quoted below) – some of which have the distinct meaning of war-like 


activities in defense of the faith. During the first 22 years of Islam, the military dimension of 


jihad essentially meant resistance to aggression, in other words, self-defense.
212


 Nevertheless, the 


spiritual aspects of jihad were prevalent, particularly as practiced by the early Makkan Muslims 


between 611 and 622 CE. This spiritual dimension was reflected in a hadith of the Prophet who, 


after returning from the battle of Badr,
213


 referred to war as the smaller jihad, in contrast to the 


struggle against oneself for goodness and piety, referred to as jihad ul-nafs – the greater jihad.
214


 


The most meaningful hadith on the subject, which underscores the Qur’ān’s social justice 


message, states: ―The best of jihad is the word of truth in facing an unjust ruler.‖
215


 This hadith 


echoes an often-heard expression to ―speak truth to power.‖
216


 


During the last 14 centuries, fiqh has not elaborated much on these hadith. The reason 


may well be that this spiritual aspect of jihad (which the Prophet considered the greater one) is 


                                                 
211


 See supra note 16. 
212


 See ZAWATI, IS JIHAD A JUST WAR?, supra note 199, at 29-30. 
213


 It should be noted that during the Madinah era, on instructions of the Prophet, Muslim troops disrupted East/West 


caravans going to and from Makkah. The purpose was to cause the Makkans to heed the demands of Muhammad as 


the leader of the new Muslim community. This can be considered a form of provocation, which undermines the 


validity of the self-defense claim against the attack of the Makkans. 
214


 This hadith is found in many sources but it is considered ―weak‖ by many scholars because of its questionable 


chain of transmission to the Prophet. However, it is frequently referred to in several scholarly works in Arabic, 


including Ibn Taymiyya, Majmou al-Fatawa; Al-Zayla‘i, Takhrij al-Kashafi; and Ibn Hagar al-Askalani, Al-Kafi al-


Shaf. 
215


 Abu Daoud & Al Turmuzy, Sahih Al Jamiaa‘, No. 1100; Sahih Ibn Magaa, No. 3240. 
216


 Although many believe it to be biblical in origin, this phrase apparently originated with the Quakers in the 18th 


century. The phrase was used in the early part of the civil rights movement in America by Bayard Rustin in the 40s. 


It was then used by the American Friends Service Committee as the title for a pamphlet published March 2, 1955, by 


Milton Mayer (amongst others) which proposed a new approach to the Cold War. See 


http://www.quaker.org/sttp.html  (last visited Oct. 28, 2009).  



http://www.quaker.org/sttp.html
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self-evident, and thus needed no elaboration. Indeed, much of the Qur’ān and the hadith deal 


with how to reach a higher spiritual plane through iman (faith), 
c
aqida (belief), and taqwa 


(piety). Conversely, the struggle against non-believers in the early days of Islam, who either 


wanted to crush Islam (as the Makkans) or simply oppose it, needed a doctrinal basis for the 


armed struggle facing the Muslims. Various doctrines developed as to when resort to the use of 


force could be considered jihad and when it could not, and also against whom it is permitted.
217 


Doctrine also discussed how to deal with apostates, polytheists, and others who opposed Islam, 


as well as those who undermined Islam from within, whom the Qur’ān refers to as the hypocrites 


(al-munafiqun).
218


 It is significant to note that all doctrinal discussions of jihad distinguish its 


meaning as a struggle in the military sense from its meaning as a personal, spiritual, and moral 


struggle.
219


 This may have been due to the strong revisionist doctrinal interpretation given to 


jihad after the Prophet‘s death in 632 CE. 


During the Prophet‘s time, the Qur’ān’s revelations mentioning jihad were essentially 


found in 24 verses which urge a more spiritual and non-violent interpretation.
220


 Most of the 


Qur’ān‘s exhortations are to being steadfast in the faith, to sacrifice for the faith, to migrate from 


Makkah to Madinah, and to peacefully propagate the faith. Several verses specifically refer to 


personal and financial sacrifices. In comparison to the above-mentioned spiritual exhortations, a 


few verses specifically address jihad as armed resistance to the enemies of Islam. Resort to use 


of force as part of jihad, however, was always contemplated as self-defense.
221


 


The verses quoted below in their entirety are intended to give the reader a better feeling 


of the Divine message than what this writer may convey. The reader will also note a change in 


tone and content between the Makaah-revealed verses and the subsequent Madinah-revealed 


ones. The chapters revealed earlier in Makkah are more conciliatory and less directive toward 


violent action.
222


  


                                                 
217


 For a synthetic, comprehensive survey, see PETERS, JIHAD IN CLASSICAL AND MODERN ISLAM, supra note 199. 
218


 Surat al-Munafiqun urges not only caution but strong opposition to the hypocrites. See also Surat al-Tahrim, 


66:9, ―O Prophet! Strive hard against the Unbelievers and the Hypocrites, and be firm against them. Their abode is 


Hell, an evil refuge [indeed].‖ [Ali translation]. 
219


 See Dayem & Ayoub, In the Path of Allah: Evolving Interpretations of Jihad and its Modern Challenges, supra 


note 199. 
220


 See Bassiouni, Evolving Approaches to Jihad, supra note 185. 
221


 See SHAH, SELF-DEFENSE IN ISLAMIC AND INTERNATIONAL LAW, supra note 4. See also Maged, Arab and 


Islamic Shari
c
ā Perspectives on the Current Systems of International Criminal Justice, supra note 79. 


222
 Surat al-Furqan: Therefore listen not to the Unbelievers, but strive against them with the utmost strenuousness, 


with the [Qur’ān]. 25:52 
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The verses revealed in Madinah were less conciliatory because that was a critical time in 


the early days of Islam which could have easily been defeated by its enemies. During the 


Makkan period, Muslims were persecuted and needed to migrate from Makkah to Madinah, 


leaving behind tribal affiliation, family, work, house, and fortune. The inhabitants of Madinah 


shared their property with those who migrated from Makkah and other places, and Muslims 


shared what they had with new converts, proselytized, and set good examples. However, in 


Madinah, the Muslims had to fight in self-defense for their survival. Later, exegetes deemed the 


Madinah verses as superseding the earlier Makkan ones.
223


  


The Qur’ān in connection with jihad refers to qital (fighting) against the unbelievers, and 


also commands the believers to abide by the limitations on the means and methods of war.
224 


The 


Qur’ān states: 


Surat al-Baqarah: Fight in the cause of Allah those who fight you, but do not 


transgress limits; for Allah loveth not transgressors ...
225


 And fight them on until 


there is no more Tumult or oppression, and there prevail justice and faith in Allah; 


but if they cease, Let there be no hostility except to those who practice 


oppression. 2:193
226


 


                                                                                                                                                             
Surat al-Ankabut: And if any [of you] strive, they do so for their own souls: for Allah is free of all needs from 


all creation ... And those who strive in Our [cause], We will certainly guide them to our Paths: For verily Allah is 


with those who do right. 29:6, 69 


 Surat al-Saff: That ye believe in Allah and His Messenger, and that ye strive [your utmost] in the Cause of 


Allah, with your property and your persons: That will be best for you, if ye but knew! 69:11. 
223


 There is a substantial debate among Shari
c
ā scholars as to a doctrine called naskh (repudiation). Essentially, it 


argues that certain verses were revealed for a given purpose and that they are linked to their intended purpose. Thus, 


they conclude, that revelations subsequent in time implicitly abrogate the former ones. Some scholars, with whom 


this writer agrees, reject the doctrine of abrogation because God, given His unique characteristics, cannot be deemed 


by humans to have implicitly abrogated what He has revealed. Instead, only superseding revelations can explicitly 


do that. Concerning abrogation, it is important to note that the Qur’ān is specific as to when a revelation abrogates a 


prior revelation. Qur’ān 2:106 (Madinah) (‗None of Our revelations do We abrogate or cause to be forgotten, but 


We substitute something better or similar: Knowest thou not that Allah Hath power over all things?‘). Some 


exegetes view this as referring mostly to prior revelations made in connection with Judaism and Christianity, but it 


also applies to Qur’ānic revelations. A better approach to the problem of naskh is to consider subsequent revelations 


as superseding. This leaves the preceding revelations as having historic relevance and also as bearing on 


interpretation with respect to subsequent revelations. 
224


 Qur’ān 22:39 (Madinah) (―To those against whom war is made, permission is given (to fight), because they are 


wronged; and verily, Allah is most powerful for their aid.‖). See also id. at 3:157-158, 169-172 (Madinah), 9:81-82 


(Madinah), and 48:16 (Madinah). The verses apply to jihad with practical specificity. See id. at 9:91 (Madinah) 


(exempting certain persons from military action); id. at 2:217 (Madinah) (prohibiting war during the holy month of 


Ramadan); id. at 2:191 (Madinah) (prohibiting war in the holy territory of Makkah); id. at 47:4 (Madinah) 


(addressing prisoners of war who are to be treated humanely); id. at 9:6 (Madinah) (urging respect for safe-conduct); 


and id. at 8:61 (respecting a truce). 
225


 Id. at 2:190 (Madinah). 
226


 See also: 


Surat al-Anfal: And fight them on until there is no more tumult or oppression, and there prevail justice and faith 


in Allah altogether and everywhere; but if they cease, verily Allah doth see all that they do. 8:39 
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The more warlike interpretations of jihad in the Makkan revelations are more consonant 


with the a‘tab al-jahiliyya custom of war described above than with the spirit of peace, tolerance, 


and goodness reflected elsewhere in the Qur’ān. It is also these interpretations that are relied 


upon by contemporary political jihadist groups.
227


 However, as stated above, the distinctive 


characteristic of armed jihad at the Prophet‘s time was self-defense as the jus ad bellum, but 


subject to the jus in bello. This was particularly evident in the battles of Badr (624 CE) and Uhud 


(625 CE), where the Muslims were attacked by superior forces, as well as in other battles.
228 


However, when the Muslims under the Prophet attacked Makkah in 630 CE, it was not for self-


defense but to take control of the kaaba.
229


 Justified as this may have been, it was not self-


defense.
230


 Thereafter, jihad was used as a basis for conquest.
231


  


The following orders were given by the Prophet to the commanders of any armies and are 


applicable to any expedition:  


When you meet your heathen enemies, summon them to three things. Accept 


whatsoever they agree to, and refrain then from fighting them. Summon them to 


become Muslims. If they agree, accept their conversion. In that case, summon 


them to move from their territory to the abode of the immigrants [Madinah]. If 


they refuse that, let them know that then they are like the Muslim Bedouins, and 


                                                                                                                                                             
Surat al-Tawbah: But when the forbidden months are past, then fight and slay the Pagans wherever ye find 


them, and seize them, beleaguer them, and lie in wait for them in every stratagem (of war); but if they repent, and 


establish regular prayers and practice regular charity, then open the way for them: for Allah is Oft-forgiving, Most 


Merciful ... (9:5); But if they violate their oaths after their covenant, and taunt you for your Faith, fight ye the chiefs 


of Unfaith: for their oaths are nothing to them: that thus they may be restrained ... (9:12); Fight those who believe 


not in Allah nor the Last Day, nor hold that forbidden which hath been forbidden by Allah and His Messenger, nor 


acknowledge the religion of Truth, (even if they are) of the People of the Book, until they pay the Jizya with willing 


submission, and feel themselves subdued. (9:29). 
227


 See supra note 55. These sources describe the contemporary approaches to Islamic-based political doctrines – 


some of them rely on interpretation of jihad in a way that makes it closer to the jahiliyya concept of war than to the 


just war/self-defense of early Islam. 
228


 There were other battles such as: al-Ahzab (626 CE); Khaibar (628 CE); Tabuk (630 CE); Mu‘tha (629 CE); 


Hunain (630 CE); Quraizah (627 CE); and al-Mutaliq (627 CE). The Battles of Badr, Uhud, al-Ahzab, and Hunain 


are mentioned in the Qur‘an. See, for example, Surat al-Nisa 4:88 (Madinah), Surat al-Imran 3:122, 137-141 


(Madinah); Surat al-Ahzab 33:23 (Madinah); Surat al-Tin 95:26, 26 (Makkah); Surat al-Nasr 110:1-3 (Madinah). 


See also supra note 18. 
229


 The Kaaba is Islam‘s holiest place. It is where Abraham built the first house of worship of the One and Only 


God, and where Abraham was ready to sacrifice his son, Ismail (Ishmael) which God redeemed with a ram (or 


sheep). See REUVEN FIRESTONE, JOURNEYS IN HOLY HANDS: THE EVOLUTION OF THE ABRAHAM-ISHMAEL LEGENDS 


IN ISLAMIC EXEGESIS (Albany, NY: State University of New York Press, 1990). 
230


 For background information on the conquest of Makkah, see Conquest of Makkah, available at 


http://www.usc.edu/dept/MSA/fundamentals/pillars/fasting/tajuddin/fast_76.html (last visited Apr 21, 2007). 
231


 See generally GERGES, THE FAR ENEMY, supra note 199; ISLAM IN TRANSITION: MUSLIM PERSPECTIVES (John J. 


Donohue & John L. Esposito eds., 2d. ed., Oxford, UK: Oxford University Press, 2006); KEPEL, JIHAD: THE TRAIL 


OF POLITICAL ISLAM, supra note 199. 
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that they share only in the booty, when they fight together with the [other] 


Muslims. If they refuse conversion, then ask them to pay jizya. If they agree, 


accept their submission. But if they refuse, then ask God for assistance and fight 


them ....
232


  


 


Later, Abu al-Walid Muhammad ibn Muhammad ibn Rushd (d 1198), known in the West 


as Averroes, reminded Muslims of the spirituality of jihad as expressed by the Prophet and 


argued that Islam‘s expansion was intended to be by peaceful means.
233


  


Assuming that jihad is the legitimate basis for what is referred to as the jus ad bellum, it 


is still subject to the jus in bello which, as stated above, was part of the Shari
c
ā long before it 


was part of Western international law.
234


 As said above, nothing in the Shari
c
ā or in jihad allows 


a breach of certain limits of the use of force. Moreover, in addition to the Shari
c
ā, armed 


conflicts are regulated by positive law,
235


 which is permissible under the Shari
c
ā.  


 


9. The Historical Gap 


 


The history of Islam throughout its fourteen centuries has witnessed political turmoil and 


upheavals and also periods of peace and stability, during which the sciences and the arts have 


made extraordinary strides and contributed significantly to other civilizations. Political violence 


has existed in every civilization, and while this is not the place to discuss comparative 


                                                 
232


 AL-SAHIH MUSLIM, supra note 28, Book 19, No. 4294. 
233


 For Ibn Rushd‘s views on this and other matters, see FATAIVA IBN RUSHD (Mukhtar ibn Tahir ed., Dar al-Gharb 


al-Islami, 1987). However, political doctrines that derived from the Salafi movement argued that Muslims had to 


fulfill their duty by jihad. They interpreted the exhortations of the Qur’ān and the hadith as a sacred and permanent 


duty that is to be carried out by the collective as well as by every person able to carry it out. Thus it became a dual 


obligation: a sacred permanent duty that is non-derogable, though postponable for reasons of practicality; and a 


collective as well as an individual duty that did not need to be sanctioned by those in power. The sacred, permanent, 


and non-derogable duty derives from the belief that every Muslim must struggle, including by violent means if 


peaceful means are not sufficient, to establish Islam on Earth. In contemporary times, the proponents of this view 


believe that the duty to establish Islam on earth extends to: stopping the decline of Islam within the Muslim ummah 


(whose meaning includes smaller communities of Muslims); opposing corrupt or deviant Muslim leaders and 


regimes; confronting the imperialistic/hegemonistic anti-Muslim forces; reconstituting the ideal Muslim ummah and 


restoring it to its earlier greatness; and separating Muslim values, governance, and economic system from Western 


values and systems. It is this doctrinal view that contemporary violent jihadists rely upon to advance what modern 


political scientists call revolutionary doctrine. 
234


 See supra note 11. See also BASSIOUNI, A MANUAL ON INTERNATIONAL HUMANITARIAN LAW, supra note 4. 
235


 For example, reprisals that constitute violations of international humanitarian law are prohibited. See FRITS 


KALSHOVEN & LIESBETH ZEGVELD, CONSTRAINTS ON THE WAGING OF WAR: AN INTRODUCTION TO INTERNATIONAL 


HUMANITARIAN LAW 104 (Geneva, Switzerland: International Committee of the Red Cross, 2001). Similar rules, 


however, clearly existed under the Islamic law of armed conflict, but not the limitations on reprisals. For the Islamic 


law application, see War and Peace, supra note 16. 
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manifestations of political and cultural violence, the Muslim world has, in the last two hundred 


years, suffered at the hands of Western imperial powers. Recently the Muslim world has started 


to selectively strike back against the Western world, represented by the U.S. responding in kind, 


thus fueling predictions of a ―clash of civilizations.‖
236


 The mutual escalation of violations may 


well lead proponents of the proposition that there is a conflict of civilizations between the 


Muslim world and the Judeo-Christian Western civilization to a self-fulfilling prophecy. Against 


the backdrop of an anti-Islam and anti-Muslim campaign since September 11, 2001 by some 


segments of the neo-conservatives, the Protestant Christian right, and others among American 


pro-Israel supporters, Muslim masses have become more willing to accept the new anti-


American and anti-Western approach to political jihad. As stated above, jihad has become a 


revolutionary doctrine painted over with a broad-brush of theological color to give it the 


appearance of legitimacy. This revolutionary doctrine can be explained by historic, social, 


political, and economic events that have impacted the Muslim masses. 


As of the 16th century CE, the power and influence of Muslims waned and they became 


the ruled instead of the rulers. Since the 18th century CE, Muslims have become the dominated 


instead of the dominant. The post-colonial era of the 20th century was even more painful. It 


brought about independent Muslim states administered by corrupt and inefficient national 


regimes, frequently caught between Cold War politics.
237


 To have been oppressed and exploited 


by foreign powers was bad enough for the Muslim masses, but to continue being subjected to 


these conditions, and even worse, subjected to these conditions by their own leaders, is not only 


painful but demeaning. As popular anger and frustration boils over throughout the Muslim 


world, inevitably individuals and small groups of Muslims find new popular leaders who claim 


that violent jihad is a justified course of conduct. 


To some among the downtrodden Muslim masses, violence is seen as the only means of 


expression left to them, and the only means by which to redress wrongs.
238


 Non-state actor 


                                                 
236


 For a general discussion, see SAMUEL HUNTINGTON, CLASH OF CIVILIZATIONS AND THE REMAKING OF WORLD 


ORDER (New York, NY: Simon & Schuster, 1998). 
237


 See CHALMERS JOHNSON, THE SORROWS OF EMPIRE: MILITARISM, SECRECY, AND THE END OF THE REPUBLIC 


(New York, NY: Metropolitan Books, 2004). 
238


 It should not be overlooked that as reward for death in jihad, the mujahid is to receive a place in heaven. Thus, 


the mujahid in the path of Allah does not die, but lives eternally in heaven. There cannot be a greater inducement for 


jihad than that. In addition, some interpreters of the Qur‘an suggest that a martyr in jihad shall have a number of hur 


al ‘ain, beautiful virgins, as part of his enjoyment. There is even an absurd debate as to whether there will be 72 or 


74 in number, their physical description, the repeated development of their virginity, and the male‘s ability to ensure 


ongoing and permanent sexual satisfaction. Surely if heaven alone was not sufficient, then this additional 
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violence is part of assymmetric warfare, and limitations on the means and methods of warfare 


become nearly impossible to enforce.
239


 From there, it is only a small logical step for those who 


feel oppressed to take their violence internationally. Their aim is particularly at the U.S. because 


they perceive it as the source of the contemporary evils that befall the Muslims. They see 


American policies as supporting corrupt and inefficient regimes in the Muslim world, and blindly 


supporting Israel even against the Palestinians‘ most elementary rights. To many in the Muslim 


world, violent jihad is the answer to their various predicaments irrespective of who the victims 


may be. Their legitimacy of purpose trumps all else – the ends justifying the means. In time, 


proponents of the strategy of terror-violence against the U.S. and the West have acquired 


credibility, not to say popular legitimacy, even though their strategies include resorting to 


unlawful indiscriminate violence against innocent civilians, which is in violation of Islamic 


precepts. Unjustifiable as these tactics are, their proponents see them as the only way to balance 


the asymmetry of the forces they face. It is also perceived as the only way left to redress 


injustices for which no other remedies seem forthcoming. 


This manifestation of religious-based violence is a reflection of the new wars which have 


been a feature of the post-WWII period. Non-state actors who fight state actors find themselves 


in an asymmetrical war.
240


 State actors are part of duly constituted armies where a command and 


control structure exists, and whose military equipment and capabilities are far superior to that of 


non-state actors. In addition, the resources of states are usually greater than those of non-state 


actors. The latter thus resort to unlawful means of warfare to counter-balance this asymmetry. 


Muslim jihadists are, in this respect, no different than other non-state actors groups engaged in 


conflict against a given state.
241


 Moreover, non-state actor groups among Muslim jihadists argue 


that state actors‘ exceptionalism and double-standards justify their resort to similar unlawful 


means, even though the modern law of armed conflicts prohibits reprisals.
242


 


                                                                                                                                                             
inducement should motivate some youth among the downtrodden masses of the 1.4 billion estimated Muslims. 


However, contrary to popular belief, fanned by Muslim detractors, there have been fewer Muslim suicide bombers 


(under 100 during 2003-06) than Tamil ones. See PAPE, DYING TO WIN, supra note 208. 
239


 See Bassiouni, The New Wars and the Crisis of Compliance with the Law of Armed Conflict by Non-State Actors, 


supra note 112. 
240


 Id. 
241


 See THE PURSUIT OF INTERNATIONAL CRIMINAL JUSTICE, supra note 1.  
242


 See FRITS KALSHOVEN, BELLIGERENT REPRISALS (2d ed., Leiden, The Netherlands: Brill Academic Publishers, 


2005). See also Report of the United Nations Fact Finding Mission on the Gaza Conflict, United Nations Human 


Rights Council, A/HRC/12/48 (15 September 2009) (―The Goldstone Report‖). 
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As manifestations of violence by Muslims increase in different parts of the world, so do 


anti-Islam sentiments, particularly in the Western world. In turn, this generates anti-Western 


reactions among Muslim masses. The invasions of Afghanistan and Iraq and the use of torture by 


the U.S. during the occupation of these countries and in Guantanamo have contributed to 


negative Muslim reactions.
243


 Reciprocal negative perceptions between the Western and Muslim 


worlds continue to escalate, threatening peace and security in Muslim countries and elsewhere in 


the world. 


The language of political violence has never been seriously studied in the Muslim world, 


even by governments who have an extensive state security apparatus to combat religious 


extremism, such as in Egypt, Palestine, Syria, and Jordan. There are no centers that study the 


language of violence, and more particularly the relationship between the terminology of violence 


and its public resonance and impact. The term jihad is a powerful one in the Muslim psyche. It 


evokes the legitimate self-defense struggle of the Prophet and his followers in the glorious days 


of early Islam. What can be more powerful and more moving to contemporary downtrodden who 


see in this era of global communications what the modern world has to offer and of what they are 


deprived? However, if these masses could also see how frequently, how improvidently, and how 


dubiously the term jihad has been used by unqualified political violence proponents, their 


reactions could well be different. 


Surely mathematical formulas can be used to measure, for example, the frequency of use 


of the term jihad and its connection to the echo of legitimate jihad. Social psychologists and 


psychologists can also contribute to the understanding of the trigger-recall psychological 


mechanism in response to certain words and also, how word usage has been transformed to suit 


political purposes. Until these socio-psychological responses are decrypted for the general 


Muslim public, the new meanings of jihad will remain appealing. What is more self-empowering 


and uplifting than the one word slogan of jihad to rally Muslims around the holy war against 


their historic and contemporary oppressors?
244


 For the last two decades in Egypt, the Muslim 


                                                 
243


 See M. CHERIF BASSIOUNI, THE INSTITUTIONALIZATION OF TORTURE BY THE BUSH ADMINISTRATION: IS ANYONE 


RESPONSIBLE? (Mortsel, Belgium: Intersentia Publishers, forthcoming 2010); M. Cherif Bassiouni, The 


Institutionalization of Torture under the Bush Administration, 37 CASE W. RES. J. INT‘L L. 389 (2006). It should be 


noted that Muslim culture is permeated with a strong sense of pride. Offenses to pride often lead to violence as 


justified revenge-taking. That is part of popular cultural perception. 
244


 From December 2006 through February 2007, WorldPublicOpinion.org conducted surveys in Egypt, Morocco, 


Pakistan, and Indonesia with the assistance of the START Consortium at the University of Maryland, which reveal 


that in all four countries, large majorities believe that the U.S. seeks to ―weaken and divide the Islamic world.‖ 
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Brotherhood has successfully used a similar formula to frame its political opposition to the 


Mubarak Regime, namely, the slogan ―Islam is the answer.‖ How can anyone argue to a Muslim 


that Islam does not provide an answer to good governance, the elimination of corruption and the 


establishment of social justice? But jurists have long known it is how a question or issue is 


framed that determines its outcome. The best example of that is found in the Bible when Jesus 


frames his answers to those who asked him about the legitimacy of stoning an adulteress to 


death, ―Let he among you who is without sin cast the first stone.‖
245


 Jesus did not take a position 


on the biblical punishment, instead, he framed the issue in a way that was outcome-


determinative. 


What needs to be emphasized is that the resort to force as part of jihad in the early days 


of Islam was justified on the basis of self-defense and on the fact that there was no freedom to 


propagate Islam or for Muslims to practice it freely in non-Muslim controlled areas. However, it 


must also be said that the history of Islam is characterized by recurring violence claimed to be 


justified by jihad, even when it was not. To argue otherwise is revisionist history. That is also the 


history of almost all societies throughout all 40 recorded civilizations.
246


 Thomas Hobbes in the 


17th Century noted that war characterizes the history of human society interrupted by periods of 


peace.
247


 During these wars, many of which were total wars against societies, including civilians, 


innumerable innocent casualties have occurred.
248


 Islamic jihadists are part of the variety of non-


state actor violence in non-international and internal conflicts. Their links to Islam as a religion 


should not there be viewed as a reflection of Islam. What is, however, of concern to many in the 


western world is their popularity among the Muslim masses. That popularity, however, reflect 


                                                                                                                                                             
Muslims Believe U.S. Seeks to Undermine Islam (Worldpublicopinion.org, April 27, 2007). The editor of 


WorldPublicOpinion.org, Steven Kull noted that, ―While U.S. leaders may frame the conflict as a war on terrorism, 


people in the Islamic world clearly perceive the U.S. as being at war with Islam.‖ A high percentage of people in 


these countries believe this: 73% in Indonesia and Pakistan, and 92% in Egypt. Similarly large numbers believe that 


the U.S. is trying to keep ―control over the oil resources of the Middle East (average of 79%), as well as trying to 


―spread Christianity in the region‖ (average 64%). However, despite these numbers, the people do not want to be 


isolated from the world; for example, an average of 75 percent say it is good that ―the world is becoming more 


connected through great economic trade and faster communication‖ and 57% agree that ―a democratic political 


system‖ is a good way to govern. 82% also agree that in their country ―people of any religion should be free to 


worship according to their own beliefs.‖ 
245


 King James Bible, John 8:7. ―So when they continued asking him, he lifted up himself, and said unto them, ‗He 


that is without sin among you, let him first cast a stone at her.‘‖ 
246


 See TOYNBEE, A STUDY OF HISTORY, supra note 10; H.G. WELLS, THE OUTLINE OF HISTORY, supra note 10. 
247


 THOMAS HOBBES, LEVIATHAN ([1651] M. Oakeshott ed., 1957). 
248


 In a worldwide study directed by this writer, it is estimated that between 1945 and 2008 there were 313 conflicts 


which generated an estimated 92 to 101 million persons killed, excluding other human and material harm. See 


Mullins, Survey of Conflict Victimization and Post-Conflict Justice 1945-2008, supra note 196. 
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the social and economic conditions of Muslim societies and the status of their human 


development.
249


 


Whatever justifications may have existed throughout the history of Islam, jihad 


unencumbered by international humanitarian law is carried out by non-state actors in the name of 


the propagation of the faith can no longer be sustained in an era where freedom of religion, 


practice, thought, and speech are internationally guaranteed human rights.
250


 Thus, conflicts such 


as those between Palestinians and Israelis and between Chechnyans and Russians cannot be 


characterized as jihad, since they do not involve the religion of Islam. These conflicts are 


controlled by other aspects of Islamic law, which also recognizes in these cases the applicability 


of positive law, namely, international humanitarian law.
251


 


Jihad in the history of Islam has a mixed record. Quite clearly, however, it is subject to 


interpretation, and has been subject to manipulations, essentially for political reasons or in order 


to achieve a political goal. It is also the subject of different interpretations in the four traditional 


Sunni schools, as well as in the different Shi
c
ā doctrines. Precisely because of that mixed record, 


there is nothing that prevents the development of a contemporary doctrinal approach to jihad 


which would be equivalent to the contemporary international law of self-defense subject to the 


limitations on the methods and means of warfare in accordance with contemporary international 


humanitarian law.
252


 


Freedom of religion is a basic human right universally recognized. No state, irrespective 


of its majority population‘s religion, can violate the religious freedoms of others.
253


 This applies 


to Muslim states as well as to others. The Qur’ān states: 


surat al-Hujurat ―O Mankind, We have created you male and female, and made 


you into tribes and nations, that you may know one another (not that you may 


despise each other). Surely, the noblest among you in the sight of God is the most 


righteous of you. God is All-knowing, All-aware.‖ 49:13 (author‘s translation) 


                                                 
249


 See Arab Human Development Report: Challenges to Human Security in the Arab Countries (United Nations 


Development Programme, 2009). 
250


 See supra note 57. 
251


 See M. Cherif Bassiouni, Evolution of International Humanitarian Law and Arms Control Agreements, in A 


MANUAL ON INTERNATIONAL HUMANITARIAN LAW, supra note 4, at 21-31. 
252


 See BASSIOUNI, A MANUAL ON INTERNATIONAL HUMANITARIAN LAW, supra note 4. 
253


 Paradoxically, countries that profess to be Islamic are the ones which most restrict freedom of religion, whether 


by People of the Book in such countries as Afghanistan and Saudi Arabia, or by others, such as the Baha'i‘s faith 


which is repressed in Iran, Afghanistan, and Saudi Arabia and openly opposed in Egypt. See M. Cherif Bassiouni, 


Freedom of Religion in Egypt: The Baha'is’ Case, in CRIMINOLOGIA Y DERECHO PENAL AL SERVICIO DE LA 


PERSONA (Jose Luis de la Cuesta, Inaki Dendaluze, & Enrique Echebunia eds., San Sebastian, 1989). 
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This verse and others evidence the universality of humankind, notwithstanding its diversity. 


Other verses of the Qur’ān reveal that man was created with the spirit of the Creator. How then 


can a believer in Islam engage in killing, torturing, and humiliating another human being created 


by God and infused with God‘s Divine Spirit? No political doctrine of jihad can override this 


higher religious value. And yet tragically, this higher religious and humanistic value is violated 


with scant reaction from the Muslim religious establishment and from knowledgeable secular 


Muslims intellectuals. Jihad, like many other aspects of Islam, has its theoretical and practical 


aspects – both being frequently quite apart from one another. In fact, both dimensions are 


fragmented as they reflect a much greater diversity in Islam than its proponents, including 


myself, tend to reflect in their words. Perhaps all concerned should heed to a hadith by the 


Prophet: ―if you see a wrong: you must right it with your hand, if you can or your words or with 


your stare, or in your heart, but that is the weakest of faith.‖
254


 


The tendency to expand the scope and the sphere of the Shari
c
ā may have historically 


been the fruit of power relation and interests on the part of legal scholars. In contemporary times 


the success of legalism is incompatible with modern legislative process which, as described 


below, in some Muslim countries like Egypt and Iraq, can subject both, legislative enactment and 


judicial decision to what would be equivalent to review by Constitutional Court. This would 


mean that the fundamental values and purposes of the Shari
c
ā would be respected through 


modern mechanism. Moreover, this type of mechanism would be better suited to achieving what 


is well established in the traditional approach to the Shari
c
ā since the second century (9 C.E.), 


namely, Maqāsid al-Shari
c
ā which is intended to ensure that the value-oriented goals of the 


Shari
c
ā are achieved through legislation and jurisprudence. Greater consideration for the 


Maqāsid would out way the rigidity of strict legalism, which had manifested itself in the past 


twelve centuries of Islam history.  


                                                 
254


 See AL-SAHIH MUSLIM, supra note 28, No. 79. It is narrated on the authority of Tariq b. Shihab: 


 


It was Marwan who initiated (the practice) of delivering khutbah (address) before the prayer on the 
c
Id day. 


A man stood up and said: Prayer should precede khutbah. He (Marwan) remarked, This (practice) has been 


done away with. Upon this Abu Sa
c
id remarked: This man has performed (his duty) laid on him. I heard the 


Messenger of Allah as saying: He who amongst you Sees something abominable should modify it with the 


help of his hand; and if he has not strength enough to do it, then he should do it with his tongue, and if he 


has not strength enough to do it, (even) then he should (abhor it) from his heart, but that is the least of faith. 
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The technique of using Maqāsid al-Shari
c
ā as an overarching principle would definitely 


ensure the compatibility of legislative enactments and jurisprudential decisions to the value-


oriented goals of  the Shari
c
ā. It should be noted that in addition to Maqāsid al-Shari


c
ā there is 


also the Siyāsah al-Shari
c
ā. The word Siyāsah literally means ‗policy‘, but its historic application 


has always been focused on issues of governance. To some extent the Maqāsid and the Siyāsah 


can be combined with regard to post-conflict justice. As discussed below, there are specific 


Shari
c
ā norms which extend to post-conflict contexts and which should apply irrespective of 


either Maqāsid or Siyāsah. This means that strict interpretation of the Shari
c
ā norms would 


conform to some of the contemporary post-conflict justice modalities, such as prosecution and 


victim compensation. It is evident that the Shari
c
ā requires not only prosecutions, but also other 


modalities of post-conflict justice. Both the Maqāsid as well as specific norms of the Shari
c
ā 


require upholding justice, human dignity and the rule of law in addition to an implicit general 


obligation to prevent harm. 


In the context of the latter the concept of Siyāsah al-Shari
c
ā can be relied upon to show 


that good governance requires the prevention of harm to individuals and to the society. The 


combination of specific Shari
c
ā norms, the Maqāsid al-Shari


c
ā, and Siyāsat al-Shari


c
ā constitute 


a foundation for the application of contemporary PCJ modalities. However, it should be noted 


that the Shari
c
ā does not allow for much of the discretion which is reflected in post-conflict 


justice.
255


  


  


10. Conclusion 


For all practical purposes, Islam and the Shari
c
ā‘s contributions to global civilization 


were arrested in the 12th century. Since then, for a variety of reasons, Islam and Muslim 


societies have not only receded in their world power positions, but they have also been on the 


decline internally. States with a majority population of Muslims emerged from colonialism in the 


19th and 20th centuries, only to find themselves governed by various types of oppressive 


regimes which have continued to subjugate Muslim populations in a manner reminiscent of past 


foreign abuses. From the latter part of the 20th century to the present, most of the 53 states that 


consider themselves Muslim states have been characterized by a significant deficit in human 


development in contrast to similarly-situated societies. Some, on the other hand, have developed 
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 See the Chicago Principles, and THE PURSUIT OF INTERNATIONAL CRIMINAL JUSTICE, supra note 1. 
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at a higher pace and have achieved higher standards of living for their populations, democratic 


governance, and sustainable social and economic development. These exceptions are all 


characterized by secular, democratic forms of government which are based on the rule of law. 


That there exists a demonstrable linkage between the rule of law, democracy, good governance, 


and social and economic development is well established in the experiences of many states 


among the world community‘s 198 states.   


More important is another world experience which has not been shared in by Muslim 


states, namely, the use of the various post-conflict justice modalities mentioned above. Since the 


end of WWII, many Muslim societies have gone from decolonization struggles, which produced 


significant victimization to tyrannical regimes, which have also produced significant 


victimization, including internal conflicts (whether they are sectarian, ethnic or political) which 


have produced an even higher estimated level of victimization.  


Throughout a period of over sixty years since the end of WWII, and in diverse areas of 


the world involving an estimated 1.4 billion Muslims, violent experiences that led to large-scale 


victimization have seldom been followed by post-conflict justice. The only recent historic 


example is that of Iraq, albeit with some flaws.
256


 Relatively recent conflicts such as in 


Afghanistan, where a high level of victimization occurred over a period of over thirty years have 


yet to experience any post-conflict justice modality. The same is true of an even more recent 


internal conflict in Algeria. The number of Muslim states in which various forms of international 


and internal conflicts and regime victimization have taken place and in which no post-conflict 


justice mechanism was put into effect include: Algeria, Bangladesh, Chechnya, Egypt, Indonesia, 


Iran, Iraq, Jordan, Kuwait, Lebanon, Nigeria, Palestine, Somalia, Sudan, Syria, and Yemen. The 


estimated number of victims in these and other countries varies significantly and goes from 


15,000 victims to over one million in a given situation.  


Admittedly, in some of these conflicts it is impossible for the victimized society to do this 


on its own, as in the case of the Palestinians or the Chechnyans; the fact remains, however, that 


where it has been possible and still remains possible to establish all or some of their modalities, 


virtually nothing has been done. This raises the question of whether this failure to act is due to 


political factors or others. While some have argued that perhaps the Shari
c
ā is an obstacle, the 
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 See Bassiouni & Hanna, Ceding the High Ground: The Iraqi High Criminal Court and the Trial of Saddam 


Hussein, supra note 191. 
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evidence herein advances the proposition that the Shari
c
ā requires post-conflict justice and is not 


a hindrance to it. 


In accordance with the Shari
c
ā, since the days of the Prophet, there has been an 


obligation to observe and enforce international legal obligations as reflected in treaties. Thus, 


international treaties to which Muslim states are a party are binding, including the provisions of 


the Four Geneva Conventions of August 12, 1949.
257


 These and other principles of international 


humanitarian law are found in the Qur’ān and the Sunnah. Why post-conflict justice has not 


materialized in Muslim states has more to do with political and cultural considerations than with 


the dictates of the Shari
c
ā. 


                                                 
257


 See the four Geneva Conventions of 1949, supra note 15.  
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APPENDIX I 


ARMED CONFLICTS INVOLVING MUSLIM STATES 


 


These three charts were prepared by Dr. Christopher Mullins, Assistant Professor, 


Southern Illinois University. They are excerpted from a recently-published study under the 


direction of Professor M. Cherif Bassiouni.
258


 The Project was undertaken by the International 


Institute of Higher Studies in Criminal Sciences (ISISC) (Siracusa, Italy) and was funded by the 


European Union. 
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 THE PURSUIT OF INTERNATIONAL CRIMINAL JUSTICE: A STUDY ON WORLD CONFLICTS, VICTIMIZATION, AND 


POST-CONFLICT JUSTICE (M. Cherif Bassiouni ed. 2010). 
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A. ARMED CONFLICTS OF AN INTERNATIONAL CHARACTER 


 


DATE CONFLICT VICTIMIZATION PCJ 


 


1950-1962 Afghanistan - Pakistan 100+ No 


October 2001 – cont‘d. 


Afghanistan (US/UK + Northern Alliance - 


Taliban + al-Qaeda) 14, 2821 Yes: i 


1991-1999 Armenia – Azerbaijan 15,200-15,600 Yes: i 


1945-1947 Azerbaijan -- USSR2 2,000 No 


1994-1996-20063-cont‘d. Cameroon – Nigeria 1,000 Yes4: a 


2004-cont‘d.5 Chad – Sudan 5500+  No 


1974 Cyprus – Turkey 1,500-5,000 No 


1967-1970 Egypt – Israel 65546 No 


1973 Egypt – Iraq – Syria – Jordan – Israel7 11,184-17,656 Yes: i8 


1998-2000/2006 Eritrea v Ethiopia 70,000 Yes: a 


1964-1967 Ethiopia v Somalia v Kenya 5000 No 


1977-1978 Ethiopia v. Somalia  38,000 No 


1962-1966 Indonesia - Malaysia 675-1000 No 


1972-1975 Iran – Iraq 100-1,000 Yes9: h 


1979-1988 Iraq - Iran (Persian Gulf War) 1,000,000-1,750,000 No10 


                                                 
1
  As Afghanistan is an active war zone, getting accurate counts is nearly impossible. 


2
  Soviet occupation of Iranian Occupied Azerbaijan. 


3
  Greentree Accord signed by both states on 12th June 2006 ending the border conflict.  


4
  International Court of Justice Rulings: Land and Maritime Boundary between Cameroon and Nigeria, 


Judgment, 1998 ICJ Rep. 275, 11 June 1998; and Request for Interpretation of the Judgment of 11 June 1998 in the  


Case Concerning the Land and Maritime Boundaries Between Cameroon and Nigeria (Cameroon v Nigeria) 1999 


ICJ Rep. 31, 25 March 1999. 
5
  A joint EU/UN peacekeeping force has been sent to Chad since early 2008. 


6
  This is a highly contested figure. Small, M and Singer D. 1982. Resort to Arms: International and Civil 


Wars, 1816-1980.  Gives a figure of 5,368. Eckhardt estimates up to 75,000 deaths, but his estimations on civilian 


casualties are guess work. He also includes the six day war in this number. See Eckhardt, W. (1983). ‗Wars and 


Related Deaths‘ in Sivard, R World Military and Social Expenditures. Washington DC World Priorities. 
7
  The Yom Kippur War. 


8
  Amnesty granted by Jordan, see Thematic Report on Prosecutions for details. 


9
  Iraqi government accepted majority of border claims of Iran. 


10
  United Nations representatives helped bring about a cease-fire August 1988. 
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August 1990-February 1991 Iraq - Kuwait - USA (Gulf War) 20,358-200,000+ Yes: h11 


1967 Iraq-Kuwait Unknown No 


1973-5 Iraq-Kuwait Unknown No 


March 2003 – cont‘d Iraq – USA & Coalition 650,000 - 1,000,000+  Yes: g, mm12 


1956 Israel - Egypt 1913 No 


1948-1949 


Israel - Egypt - Iraq- Lebanon - Syria – 


Jordan-Saudi Arabia-Yemen-Palistine 16,373-21,373 Yes:h 


June 1967 Israel - Egypt - Jordan - Syria – Iraq 21,779 No 


July 1967-1970 Israel - Egypt - PLO - Jordan – Syria 3000 No 


1978, 1982-2000 Israel - Lebanon 7,500-50,000 No 


July-August 2006 Israel – Hezbollah (in Lebanon) 821 No 


1948-cont‘d Israel (OPT) 15,000-20,000 Yes: i 


1956-1960 Kingdom of Yemen (Aden) 1000 No 


 
1972 Libya-Sudan 31 No 


1962-1966 Malaysia - Indonesia 100 No 


1989-1991 Mauritania-Senegal 100s No 


1952-1958 Morocco 3,000 Yes: d13 


1963-4 Morocco-Algeria 1,000 No 


1962-1975 Mozambique 40,000 No 


1962-1967 North-South Yemen 100,000 No 


1971-1972 North - South Yemen 200 No 


1979-1980 North-South Yemen 150 No 


1964-1965 Pakistan - India (Kashmir) 6,800 Yes: a, i14 


1947-1949 Pakistan - India (Kashmir) 2,000-10,000 Yes:i 


1989-cont‘d15 Pakistan - India (Kashmir) 15,000-30,000 Yes: i 


Dec 1994-Jan 1995; 1998 Saudi Arabia – Yemen 50 No 


July 1977-March 1978, 1992-


cont‘d Somalia - Ethiopia (Ogaden) 38,000 Yes: i 


                                                 
11


  United Nations Security Council Resolution 687, S/Res/687 (1991), para. 18, establishes the United 


Nations Compensations Commission.  
12


  The Iraqi High Tribunal, which will try crimes committed between July 17th 1968 and May 1st 2003. For 


early casualty statistics see Carl Conetta, Appendix 2 - The Wages of War: Iraqi Combatant and Non-Combatant 


Fatalities in the 2003 Conflict, Project on Defense Alternative Research Monograph #8, 20 October 2003. 
13


  The Moroccan Equity and Reconciliation Commission (IER) was established in 2004 to investigate 


violations of human rights between 1956 and 1999. 
14


  There was a case taken to the International Court of Justice in 1973, for the release of Pakistani prisoners of 


war from Indian custody. For further discussion on this, see (X-ref) Regional Report on Asia pg 228 of 348 and see 


Thematic Report on Amnesties. 
15


  India and Pakistan agreed to maintain a ceasefire along the undisputed international border in 2003, 


however conflict continues to the present day. 
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1961 Syria - United Arab Republic Unknown No 


1952-1954 Tunisia 2,000-3,000 No 


1979-1989 USSR - Afghanistan 495,000 Yes: i 


1975-199116 Western Sahara - Morocco – Mauritania 10,000+ Yes17: a, i 


 


 


B. ARMED CONFLICTS NOT OF AN INTERNATIONAL CHARACTER 


 


DATE CONFLICT TYPE VICTIMIZATION PCJ 


 
1989-2001 Afghanistan ER 56,377 Yes: i, g 


1991-2002 Algeria P 150,000-200,000 Yes18:d, h. i, g 


October 1954-1962 Algeria DC 1,000,000+ Yes19: b, i 


8 May 1954 Algeria (Setif) DC 1,500-50,000 No20 


1975-1992 Bangladesh NR, P 3,000-200,000 Yes: i 


May 1992-1994 


Bosnia-Herzegovina: break-up of 


Yugoslavia ER, RG, N 60,000-250,000 


Yes: a, b, d, h, i, 


g  


1948-cont‘d. Burma/Myanmar S, E, R, P 20,000-60,000 Yes: i 


1965 Chad P 500 No 


1969-1970 Chad ER, DC 1,500-2,000 No 


1977-1987 Chad P 24,000 Yes: d, i 


1989-cont‘d Chad S, E 40,000 Yes21: d, i, g 


1991-1996; 1999-cont‘d. CIS (Chechnya) S, P 10,000-72,000 Yes22: a, i 


1991-1994 


CIS (Nagorno-Karabakh) - 


Azerbaijan P 10,000 Yes: i 


                                                 
16


  Active hostilities ceased in 1991 and since that year a UN Peacekeeping mission has been on-site 


(MINURSO). Talks continued until 2005 when they were abandoned by all sides. No final resolution has been 


accepted or implemented.  
17


  Note that the International Court of Justice ruling 1975 (Western Sahara, Advisory Opinion, 1975 ICJ Rep. 


12) not recognized by Morocco and Mauritania. General amnesties were provided for political crimes on the 2
nd


 of 


September 2005. 
18


  Government amnesty aimed at national reconciliation began in the 4th of March 2006. Up to 300 rebel 


soldiers surrendered under the terms of this Amnesty, though 800 or more remain at large and conflict continues to 


the present despite this.  
19


  National prosecution of General Salan (head of OAS). Pursuant to the Evian Agreement, France and 


Algeria did not prosecute further.  
20


  Note that the military tribunals were established by the French: 4,500 Muslim Algerians arrested, 2,000 


sentenced, 151 received death sentences and 28 were executed. 
21


  Government initiated three investigative commissions, each focused on a different region/ethnicity.   
22


  Note that on the first visit to Chechnya North Council as secretary of the Security Council in October 1996, 


Ivan Rybkin handed to the Chechen draft proposals for the State Duma decrees on an amnesty for participants in 


armed conflict in the North Caucasus and on such implementation procedures, this decree of amnesty for Chechen 


rebels (for all crimes except those of murder, rape and terrorism) was extended in 2006. From 2006, the European 


Court in Human Rights have issued quite a number of decisions concerning the Chechen situation: it condemned 


Russia for the disappearance in 2000 of Khadzhi-Murat Yandiyev (Bazorkina v Russia, 69481/01 ECHR 27 July 


2006); it has also ordered, in several rulings, Russia to pay compensation to certain individual victims whose 


families have ‗disappeared‘. This order of compensation has also been given regarding the 2002-2003 raid victims; 


it has ruled that Russian military forces have been guilty of using torture. There have also, in this regard, been 


discussions of reparations and compensation schemes, but nothing of this sort has been concretely or seriously 


developed.  
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1992-continued CIS (North Ossetia) E >100 Yes23: d, i 


1991/2-continued CIS (Tajikistan) P 20,000-50,000 Yes: i24 


1994-1995 CIS (Uzbekistan) P 100-1,000 Yes: i 


1963-1973 Cyprus E, P 1,000+ Yes: i, g 


1991-1999 Djibouti P 325 Yes: i 


1953-1954, 1956 Egypt P 3,230-10,000 No 


1980-1998 Egypt P, RG 1,200 Yes: c, i 


1961-1991 Ethiopia (Eritrea, Tigre) S 500,000 Yes:25 b, g, i 


1950-1960 Indonesia DC 5,000-10,000 No 


1946 Iran C 25-100 No 


1978-1979 Iran P 5,000-100,000 Yes: i 


July 1958-March 1959 Iraq P 2,000 No 


1961-1970 Iraq (Kurds) S, P 15,000-100,000 Yes: mm26 


1974 Iraq(Kurds) S,P Unknown Yes: mm27 


1978-1979 Iraq (Kurds) S,P Unknown Yes:mm28 


1991-1993, 1995-200229 Iraq (Kurds) ER, N 6000+30 Yes: i, mm31 


1979 Iraq (Shiites) ER, N Unknown Yes:mm32 


1988-1993-200233 Iraq (Kurds, Shiites) ER, N 100,000 Yes: i, mm34 


1958-1959 Jordan P  Unknown No 


1970-1971 Jordan P 10,000 Yes: i 


1958 Lebanon P 1,300-2,000 No 


1975-1990 Lebanon ER, P 131,000 Yes: i, g 


2007 – cont‘d Lebanon P, ER 472 No 


1946-1987 Malaysia P 12,500-13,000 Yes: i35 


1952-1958 Morocco NL 3,000 Yes: d36 


1989-1995 Niger S, P 1,000 No37 


2007 – cont‘d Niger NR, P 81-155 No 


2004 Nigeria E 72-100 Yes: i 


                                                 
23


  Establishment of the ‗Unified Investigative-Operative Group‘ in February 1993 to establish the causes of 


conflict and criminal responsibility: unsuccessful.  
24


  However, Tajikistan has ratified the Rome Statute of the International Criminal Court, so legal redress may 


be possible for crimes committed from the date of ratification onwards on.  
25


 National prosecutions initiated in 1992: Special Prosecutor‘s Office began work in 1993. Lustration legislation 


was enacted. 
26


  The Iraqi High Tribunal, which will try crimes committed between July 17th 1968 and May 1st 2003. 
27


  The Iraqi High Tribunal, which will try crimes committed between July 17th 1968 and May 1st 2003.  
28


  The Iraqi High Tribunal, which will try crimes committed between July 17th 1968 and May 1st 2003.  
29


  With the fall of the Baathist government in 2002, this conflict is considered ceased as the party being 


struggled against is non-extant.  
30


  This count represents Uppsala‘s count since 1980. Before there were deaths in the 1000s, though no 


accurate number is attainable.  
31


The Iraqi High Tribunal, which will try crimes committed between July 17th 1968 and May 1st 2003.  
32


  The Iraqi High Tribunal, which will try crimes committed between July 17th 1968 and May 1st 2003.  
33


  With the fall of the Baathist government in 2002, this conflict is considered ceased as the party being 


struggled against is non-extant. 
34


  The Iraqi High Tribunal, which will try crimes committed between July 17th 1968 and May 1st 2003.  
35


  Note offer of amnesty by Thai government to CPM members. 
36


  The Moroccan Equity and Reconciliation Commission (IER) was established in 2004 to investigate 


violations of human rights between 1956 and 1999. 
37


  Note that the April 1995 Peace Accord gave greater autonomy and economic development to the Tuareg 


region in the north. 
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1995 Nigeria P, E 100-1,000 Yes: d, i38 


1999 – cont‘d Nigeria P, E, R, S 11,000 – 51,000 Yes: i 


May-October 1966 Nigeria P 30,000 Yes: d39 


1967-1970 Nigeria (Biafra) P, E, S 600,000-1,000,000 Yes: d40 


1957-1959/1960 Oman P 100-1,000 No 


1969-1979 Oman P 1,000-3,000 No 


1973-1977 Pakistan S, P 9,000 Yes: i 


1986-1996 Pakistan P 14,000 No 


2007--continued Pakistan P 578 No 


March 1971-December 1971 Pakistan (Bangladesh) P 1,500,000 Yes41: b, i 


May-July 1994 Republic of Yemen P3 1,500-7,000 No 


2000 – cont‘d Saudi Arabia ER, P, T 600 No 


1989-2005  Senegal NR, S 1,400 Yes: i 


1991-2002 Sierra Leone P 50,000-75,000 Yes42: b, e, i 


1981--cont‘d Somalia E, P, S 300,000-400,000 Yes: i43 


1955-1972 Sudan E, DC, P 170,00044 Yes: i45 


1983-cont‘d46 Sudan R, P 1,900,000 Yes: i 


February 2003-cont‘d Sudan (Darfur) E, NR, P 200,000-300,00047 Yes: a,c48 


1975-1980 Turkey P 2,000 No 


1984-cont‘d Turkey P, S, E 31,158 Yes49: b, 


1962-1970 Yemen Arab Republic P 102,000-150,000 No 


1994 Yemen P 1000+ Yes: i 


                                                 
38


  The Human Rights Violations Investigation Commission (HRVIC) was established in 1999 to investigate 


violations of human rights in Nigeria that took place from January 1966 until May 1999.  
39


  The Human Rights Violations Investigation Commission (HRVIC) was established in 1999 to investigate 


violations of human rights in Nigeria that took place from January 1966 until May 1999.  
40


  The Human Rights Violations Investigation Commission (HRVIC) was established in 1999 to investigate 


violations of human rights in Nigeria that took place from January 1966 until May 1999.  
41


  Special national tribunals established to try Bangladeshi citizens who had collaborated with the Pakistani 


armed forces. National prosecutions Jan 1972. 2,850 people tried, 2,100 acquitted, 750 convicted. Nov 1973, general 


amnesty declared. International Court of Justice case (brought by India and Bangladesh to try under the Bangladesh 


Act, Pakistani prisoners of war in India, Trial of Pakistani Prisoners of War (Pakistan v . India)) – agreement 


between  India, Bangladesh and Pakistan, case dropped. 1975, Presidential Order issued abolishing the collaborators 


law and restoring the civil rights of former collaborators. 
42


  Both the Sierra Leone Truth and Reconciliation Commission and the Special Court for Sierra Leone were 


established in 2002; after the Lomé Peace Accord in 1999, the Government of Sierra Leone granted sweeping 


general amnesties, however these grants were stripped of their legal effect by the Report of the Secretary General on 


the Establishment of a Special Court for Sierra Leone.  
43


  Note that in May 1991, de facto independence of Isaak people in northern Somalia: the Republic of 


Somaliland. Sovereignty not recognized by the international community. Note too that in 1993, the UN rescinded 


Aideed‘s arrest warrant.  
44


  This figure is intensely debated. Balint (2007) gives the figure as 500,000-1,000,000.  
45


  Note government Commission of Inquiry into the mutiny of Southern Soldiers and the ‗disorders‘ in the 


Southern Sudan during August 1955. Report issued.  
46


Cease-fire agreement signed and abandoned in 2005 with a resurgence of violence; January 2008, the 


government formally withdraw from the ceasefire. 
47


  Plus more than 2 million displaced.  
48


  The ICC has issued arrest warrants for Ali Muhammad Ali Abd-Rahman and Ahmad Muhammad Harun. 


Neither are in custody. Their investigation is on-going. The government of Sudan has also conducted domestic trials.  
49


  Abdullah Ocalan, founder and leader of the Kurdistan Workers Party (PKK), who launched and maintained 


the armed conflict against Turkey from 1984 was tried in 1999 and continues to serve a commuted death sentence on 


Imrali Island. 
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2004-cont‘d Yemen RG, P 1,385-1,825+ Yes: i 


1963-1964 Zanzibar ER, RG 4,000 No 


 
 


C. STATE TERROR/STATE REPRESSION AND VICTIMIZATION 1945 – 2008 


 
DATE CONFLICT VICTIMIZATION VICTIMS PCJ 


 
1945-1985-1989 Albania 2,500-150,000 I Yes50: b, d, g, h, i 


1978-1987 Afghanistan 6,200-70,300 I No 


     


1993-cont‘d Central African Republic 10,000 P Yes51: a, b, c, d, i 


1966-1979 Central African Republic 2,000 I No 


1945-1970 Egypt 500 P No 


Oct 1965-1966 Indonesia 509,000-1,000,000 P, I Yes52: d, g, h 


1999 – cont‘d Indonesia53 8,100 P, N, ER, RG Yes: i54 


Dec 1975-cont‘d Indonesia (East Timor) 100,000-200,000 ER, N Yes: c, mm, i55 


1989-1991 Indonesia (Northern Sumatra) 1000+ I Yes56: a, b, e 


1969-1996 (Sumatra) 500,000 P, I No 


Nov 1960-1984 Indonesia (West Irian) 10,000-30,000 I No 


1979-cont‘d Iran (Kurds, Baha'I, Mujahedeen) 10,000-20,000 ER, RG, P Yes: i 


1968-2002 Iraq (Kurds, Shi'ites) 1,000,000+ RG, ER Yes: mm,g,h i 


                                                 
50


  National prosecutions. Government-appointed commission to review files of communist-era secret police, 


lustration legislation. Property compensation.  
51


  The Permanent Military Tribunal and the CAR's civil courts have attempted to prosecute those responsible. 


However, the Court of Appeals recommended referring the situation to the ICC in mid-2004. Currently the ICC is 


prosecuting crimes committed in the CAR since 2002. A brief Truth and Reconciliation Commission was 


established in 2002 as part of a broader scheme of Translationitional governance.  
52


  After the November 1991 Dili massacre, a ‗National Commission of Inquiry‘ was established by executive 


order. Composed of seven public officials, most of whom were members of the military. The Timor-Leste 


Commission for Reception, Truth and Reconciliation was established in 2001 to ―inquire into human rights 


violations committed on all sides, between April 1974 and October 1999, and facilitate community reconciliation 


with justice for those who committed less serious offenses.‖ The Commission delivered its report to the President in 


2005 and to the UN in 2006. Indonesia prosecuted its own security forces before specially constituted human rights 


courts in Jakarta; in East Timor, the UN operated hybrid tribunals with both international and domestic judges, 


situated within the local judicial system.  
53


  The roots of the conflict lie in Indonesia‘s decentralisation programme. 
54


  Although plans for an Indonesian Truth and Reconciliation Commission were discussed in August 2007, no 


substantial support or progress has been made in this regard so far.  
55


  The Commission for Reception, Truth and Reconciliation in East Timor (CAVR) was established jointly by 


the Governments of Indonesia and Timor l‘Este in August 2005 and it delivered its final report on January 30
th
 2006.  


56
  After the November 1991 Dili massacre, a ‗National Commission of Inquiry‘ was established by executive 


order. Composed of seven public officials, most of whom were members of the military. The Timor-Leste 


Commission for Reception, Truth and Reconciliation was established in 2001 to ―inquire into human rights 


violations committed on all sides, between April 1974 and October 1999, and facilitate community reconciliation 


with justice for those who committed less serious offenses.‖ The Commission delivered its report to the President in 


2005 and to the UN in 2006. Indonesia prosecuted its own security forces before specially constituted human rights 


courts in Jakarta; in East Timor, the UN operated hybrid tribunals with both international and domestic judges, 


situated within the local judicial system.  
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1961 – 1999 Morocco 600,106 P Yes57: f, i 


1976-1981/82 Syria 25,000-40,000 P, RG No 


1948 Yemen 4,000 P No 


 


                                                 
57


  Though the Moroccan Association for Human Rights (AMDH) have estimated the victimisation number to 


be as high as 3,000. The l'Instance Equité et Réconciliation, which concluded in 2006. Non-governmental national 


investigation into the 1969 killings at Tlatelolco.  
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APPENDIX II 


 


The Cairo Declaration on Human Rights in Islam  


Adopted and Issued at the Nineteenth Islamic Conference  


of Foreign Ministers in Cairo  


on 5 August 1990 


The Member States of the Organization of the Islamic Conference,  


Reaffirming the civilizing and historical role of the Islamic Ummah which God made the best 


nation that has given mankind a universal and well-balanced civilization in which harmony is 


established between this life and the hereafter and knowledge is combined with faith; and the 


role that this Ummah should play to guide a humanity confused by competing trends and 


ideologies and to provide solutions to the chronic problems of this materialistic civilization.  


Wishing to contribute to the efforts of mankind to assert human rights, to protect man from 


exploitation and persecution, and to affirm his freedom and right to a dignified life in accordance 


with the Islamic Shari
c
ā.  


Convinced that mankind which has reached an advanced stage in materialistic science is still, 


and shall remain, in dire need of faith to support its civilization and of a self-motivating force to 


guard its rights;  


Believing that fundamental rights and universal freedoms in Islam are an integral part of the 


Islamic religion and that no one as a matter of principle has the right to suspend them in whole or 


in part or violate or ignore them in as much as they are binding divine commandments, which are 


contained in the Revealed Books of God and were sent through the last of His Prophets to 


complete the preceding divine messages thereby making their observance an act of worship and 


their neglect or violation an abominable sin, and accordingly every person is individually 


responsible — and the Ummah collectively responsible — for their safeguard.  


Proceeding from the above-mentioned principles,  


Declare the following:  


Article 1  


(a)     All human beings form one family whose members are united by submission to God and 


descent from Adam.  All men are equal in terms of basic human dignity and basic obligations 


and responsibilities, without any discrimination on the grounds of race, colour, language, sex, 


religious belief, political affiliation, social status or other considerations.  True faith is the 


guarantee for enhancing such dignity along the path to human perfection.  


(b)     All human beings are God‘s subjects, and the most loved by him are those who are most 


useful to the rest of His subjects, and no one has superiority over another except on the basis of 


piety and good deeds.  
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Article 2  


(a)     Life is a God-given gift and the right to life is guaranteed to every human being.  It is the 


duty of individuals, societies and states to protect this right from any violation, and it is 


prohibited to take away life except for a Shari
c
āh-prescribed reason.  


(b)     It is forbidden to resort to such means as may result in the genocidal annihilation of 


mankind.  


(c)     The preservation of human life throughout the term of time willed by God is a duty 


prescribed by Shari
c
ā.  


(d)     Safety from bodily harm is a guaranteed right.  It is the duty of the state to safeguard it, and 


it is prohibited to breach it without a Shari
c
āh -prescribed reason.  


Article 3  


(a)     In the event of the use of force and in case of armed conflict, it is not permissible to kill 


non-belligerents such as old men, women and children.  The wounded and the sick shall have the 


right to medical treatment; and prisoners of war shall have the right to be fed, sheltered and 


clothed.  It is prohibited to mutilate dead bodies.  It is a duty to exchange prisoners of war and to 


arrange visits or reunions of the families separated by the circumstances of war.  


(b)     It is prohibited to fell trees, to damage crops or livestock, and to destroy the enemy‘s 


civilian buildings and installations by shelling, blasting or any other means.  


Article 4  


Every human being is entitled to inviolability and the protection of his good name and honour 


during his life and after his death.  The state and society shall protect his remains and burial 


place.  


Article 5  


(a)     The family is the foundation of society, and marriage is the basis of its formation.  Men 


and women have the right to marriage, and no restrictions stemming from race, colour or 


nationality shall prevent them from enjoying this right.  


(b)     Society and the State shall remove all obstacles to marriage and shall facilitate marital 


procedure.  They shall ensure family protection and welfare.  


Article 6  


(a)     Woman is equal to man in human dignity, and has rights to enjoy as well as duties to 


perform; she has her own civil entity and financial independence, and the right to retain her name 


and lineage.  


(b)     The husband is responsible for the support and welfare of the family.  


Article 7  


(a)     As of the moment of birth, every child has rights due from the parents, society and the state 


to be accorded proper nursing, education and material, hygienic and moral care.  Both the fetus 


and the mother must be protected and accorded special care.  


(b)     Parents and those in such like capacity have the right to choose the type of education they 


desire for their children, provided they take into consideration the interest and future of the 


children in accordance with ethical values and the principles of the Shari
c
āh.  
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(c)     Both parents are entitled to certain rights from their children, and relatives are entitled to 


rights from their kin, in accordance with the tenets of the Shari
c
āh.  


Article 8  


Every human being has the right to enjoy his legal capacity in terms of both obligation and 


commitment. Should this capacity be lost or impaired, he shall be represented by his guardian.  


Article 9  


(a)     The quest for knowledge is an obligation, and the provision of education is a duty for 


society and the State.  The State shall ensure the availability of ways and means to acquire 


education and shall guarantee educational diversity in the interest of society so as to enable man 


to be acquainted with the religion of Islam and the facts of the Universe for the benefit of 


mankind.  


(b)     Every human being has the right to receive both religious and worldly education from the 


various institutions of education and guidance, including the family, the school, the university, 


the media, etc., and in such an integrated and balanced manner as to develop his personality, 


strengthen his faith in God and promote his respect for and defence of both rights and 


obligations.  


Article 10  


Islam is the religion of unspoiled nature.  It is prohibited to exercise any form of compulsion on 


man or to exploit his poverty or ignorance in order to convert him to another religion or to 


atheism.  


Article 11  


(a)     Human beings are born free, and no one has the right to enslave, humiliate, oppress or 


exploit them, and there can be no subjugation but to God the Most-High.  


(b)     Colonialism of all types being one of the most evil forms of enslavement is totally 


prohibited. Peoples suffering from colonialism have the full right to freedom and self-


determination.  It is the duty of all States and peoples to support the struggle of 


colonized peoples for the liquidation of  all forms of colonialism and occupation, and all States 


and peoples have the right to preserve their independent identity and exercise control over their 


wealth and natural resources.  


Article 12  


Every man shall have the right, within the framework of Shari
c
āh, to free movement and to 


select his place of residence whether inside or outside his country and, if persecuted, is entitled to 


seek asylum in another country.  The country of refuge shall ensure his protection until he 


reaches safety, unless asylum is motivated by an act which Shari
c
āh regards as a crime.  


   


Article 13  


Work is a right guaranteed by the State and Society for each person able to work.  Everyone shall 


be free to choose the work that suits him best and which serves his interests and those of society.  


The employee shall have the right to safety and security as well as to all other social guarantees.  


He may neither be assigned work beyond his capacity nor be subjected to compulsion or 
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exploited or harmed in any way.  He shall be entitled — without any discrimination between 


males and females — to fair wages for his work without delay, as well as to the holidays, 


allowances and promotions which he deserves.  For his part, he shall be required to be dedicated 


and meticulous in his work.  Should workers and employers disagree on any matter, the State 


shall intervene to settle the dispute and have the grievances redressed, the rights confirmed and 


justice enforced without bias.  


Article 14  


Everyone shall have the right to legitimate gains without monopolization, deceit or harm to 


oneself or to others.  Usury (riba) is absolutely prohibited.  


Article 15  


(a)     Everyone shall have the right to own property acquired in a legitimate way, and shall be 


entitled to the rights of ownership, without   prejudice   to  oneself,  others  or  to society in 


general.  Expropriation is not permissible except for the requirements of public interest and upon 


payment of immediate and fair compensation  


(b)     Confiscation and seizure of property is prohibited except for a necessity dictated by law.  


Article 16  


Everyone shall have the right to enjoy the fruits of his scientific, literary, artistic or technical 


production and the right to protect the moral and material interests stemming therefrom, provided 


that such production is not contrary to the principles of Shari
c
āh.  


Article 17  


(a)     Everyone shall have the right to live in a clean environment, away from vice and moral 


corruption, an environment that would foster his self-development; and it is incumbent upon the 


State and society in general to afford that right.  


(b)     Everyone shall have the right to medical and social care, and to all public amenities 


provided by society and the State within the limits of their available resources.  


(c)     The State shall ensure the right of the individual to a decent living which will enable him to 


meet all his requirements and those of his dependents, including food, clothing, housing, 


education, medical care and all other basic needs.  


Article 18  


(a)     Everyone shall have the right to live in security for himself, his religion, his dependents, 


his honour and his property.  


(b)     Everyone shall have the right to privacy in the conduct of his private affairs, in his home, 


among his family, with regard to his property and his relationships. It is not permitted to spy on 


him, to place him under surveillance or to besmirch his good name.  The State shall protect him 


from arbitrary interference.  


(c)     A private residence is inviolable in all cases.   It will not be   entered without 


permission from its   inhabitants  or  in  any unlawful manner, nor shall it be demolished or 


confiscated and its dwellers evicted.  


Article 19  


(a)     All individuals are equal before the law, without distinction between the ruler and the 
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ruled.  


(b)     The right to resort to justice is guaranteed to everyone.  


(c)     Liability is in essence personal.  


(d)     There shall be no crime or punishment except as provided for in the Shari
c
āh.  


(e)     A defendant is innocent until his guilt is proven in a fair trial in which he shall be given all 


the guarantees of defence.  


Article 20  


It is not permitted without legitimate reason to arrest an individual, or restrict his freedom, to 


exile or to punish him.  It is not permitted to subject him to physical or psychological torture or 


to any form of humiliation, cruelty or indignity.  Nor is it permitted to subject an individual to 


medical or scientific experimentation without his consent or at the risk of his health or of his 


life.  Nor is it permitted to promulgate emergency laws that would provide executive authority 


for such actions.  


Article 21  


Taking hostages under any form or for any purpose is expressly forbidden.  


Article 22  


(a)     Everyone shall have the right to express his opinion freely in such manner as would not be 


contrary to the principles of the Shari
c
ā.  


(b)     Everyone shall have the right to advocate what is right, and propagate what is good, and 


warn against what is wrong and evil according to the norms of Islamic Shari
c
ā.  


(c)      Information is a vital necessity to society.  It may not be exploited or misused in such a 


way as may violate sanctities and the dignity of Prophets, undermine moral and ethical values or 


disintegrate, corrupt or harm society or weaken its faith.  


(d)     It is not permitted to arouse nationalistic or doctrinal hatred or to do anything that may be 


an incitement to any form of racial discrimination.  


Article 23  


(a)     Authority is a trust; and abuse or malicious exploitation thereof is absolutely prohibited, so 


that fundamental human rights may be guaranteed.  


(b)     Everyone shall have the right to participate, directly or indirectly in the administration of 


his country's public affairs.  He shall also have the right to assume public office in accordance 


with the provisions of Shari
c
āh.  


Article 24  


All the rights and freedoms stipulated in this Declaration are subject to the Islamic Shari
c
āh.  


Article 25  


The Islamic Shari
c
āh is the only source of reference for the explanation or clarification to any of 


the articles of this Declaration.  


Cairo, 14 Muharram 1411H  


5 August 1990  
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Freetown, Sierra Leone, is only a few hours by plane from the
bustling metropolis of Dakar, Senegal, but it is a totally different
world. It is July 2005, three and a half years after the end of
Sierra Leone's brutal "blood diamond" conflict. Many of the
buildings in downtown Freetown still sit askew as if struck by an
earthquake. Across the city, homes have been rebuilt as shanties
of tin and U.N. tarp. It is the rainy season, and the air is heavy
with humidity. The roads are scarred with ruts so deep that even
a four-wheel drive vehicle shudders and sways as it strains to


* Associate Professor, University of Pittsburgh School of Law; J.D., Yale Law


School; B.A., University of Oregon. This Article has benefited from presentation at
the Law and Society Annual Meeting in Montreal and at this symposium. Thanks
to Paul Schiff Berman, Mark Drumbl, Sally Merry, and Jane Stromseth for their
comments, advice and encouragement, to Lisl Brunner for her research, and to Hari
Osofsky for organizing this symposium together with the Oregon Review of
International Law staff.


[361]


HeinOnline -- 10 Or. Rev. Int'l L.  361 2008







362 OREGON REVIEW OF INTERNATIONAL LAW [Vol. 10, 361


overcome them. At night, there is a darkness so complete on the
unlit streets that to venture out without a flashlight is to risk a
broken leg or worse. Supplies of water and electricity are
unreliable. Malaria and typhoid are rampant. Poverty is
endemic and virtually absolute. The city is swollen with
refugees.'


The Special Court for Sierra Leone can be found on Jomo
Kenyatta Road near the city center behind barbed wire and
protected by heavily armed U.N. peacekeeping forces. The
courthouse is brand new and was constructed especially for the
Special Court, as indeed was everything else within the
compound's walls. The court operates as an entity unto itself,
with the courthouse, judges' chambers, staff offices, a cafeteria,
and even the defendants' prison all contained inside the
compound. To enter, one must present ID, pass through a metal
detector, put one's belongings through an x-ray machine, and be
escorted to one's destination by an employee or guard. The
public is admitted only on days when the court is holding an
open session. In the court, judges, attorneys, administrators, and
other court staff are handling three trials of crimes against
humanity and war crimes against nine Sierra Leonean
defendants designated as those "who bear the greatest
responsibility" for the infamous atrocities that occurred there
Many of these personnel are foreigners: Americans, Brits,
Indians, and others.


Dinner parties are, if not a daily event, frequent enough. On
the balcony of an apartment within a few kilometers of the
courthouse, the hosts are grilling hamburgers while their guests
drink gin and tonics or South African wine. The alcohol and
food has been brought back from trips abroad or purchased at
stores stocked with low-end foreign goods at some substantial
multiple of their ordinary price. There is a lot of shop talk, as


I This and the following descriptions of Freetown and the Special Court for
Sierra Leone are based on my personal observations during a visit in July 2005. For
a description of the quality of life in Freetown, see also UNITED NATIONS
DEVELOPMENT PROGRAMME HUMAN DEVELOPMENT REPORTS, 2007/2008
COUNTRY FACTSHEETS, SIERRA LEONE, available at http://hdrstats.undp.org/
countries/country-fact-sheets/cty.fs_SLE.html.


2 Statute of the Special Court for Sierra Leone, art. 1(1), available at
http://www.sc-sl.org/Documents/scsl-statute.html. A tenth case against Charles
Taylor, the former president of Liberia, has since been convened, albeit in The
Hague. See The Prosecutor v. Charles Ghankay Taylor, No. SCSL-03-01-PT (May
29, 2007), available at http://www.sc-sl.org/taylor.html.
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there will be at such events. Some guests express impatience
with the pace of the trials or with the unsympathetic manner of
the judges toward victims called as witnesses. Some are
concerned about legacy and outreach, two of the aims with
which the court's registry is tasked and areas in which the Sierra
Leonean court hopes to outdo its predecessors in The Hague
and Arusha.3 There is also talk of the common pastimes of the
group: traveling (to Dakar or South Africa, but not within Sierra
Leone, which is largely inaccessible because of the rain and not
suitable for tourism even in the dry season); collecting
traditional masks (a favorite souvenir); and ascertaining the best
places to obtain good food and drink (in certain stores, at a few
favored restaurants, and from recent arrivals stocked with
personal supplies). And there is gossip. Some of these people
knew each other before, in Kosovo, in The Hague, in East
Timor, or in Cambodia, all hot spots for post-conflict justice
work. Even if not previously acquainted with one another, they
know each other's friends, acquaintances, and lovers from these
places. The interconnections, new and old, are rife. Instead of
six degrees of separation, in this crowd there are at most two,
and usually less than that. The guests are all relatively junior
personnel, including interns, attorneys, and other court officers
and staff. There are only a handful of people over the age of
forty. There are no Sierra Leoneans present.


I
WHO ARE THE POST-CONFLICT JUSTICE JUNKIES?


Who are these "post-conflict justice junkies," and what role
do they play in shaping post-conflict justice and legal
development in Sierra Leone and elsewhere? First, some
definition of terms is in order: "internationals" is the word
commonly used in the field to refer to any foreigners working for
international organizations.4 Here, I coin the term "post-conflict


3 To be sure, the International Criminal Tribunal for the Former Yugoslavia
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR) are not
predecessors in the strictest sense since they are purely international courts and the
Special Court is a hybrid court. However, they are its predecessors in the
international effort to establish ad hoc tribunals to redress mass atrocities in
particular states.


4 See Kimberley A. Coles, Ambivalent Builders: Europeanization, the Production
of Difference, and Internationals in Bosnia-Herzegovina, 25 POLAR POL. & LEGAL
ANTHROPOLOGY REV. 1, 2 (2002) (using the term also).
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justice junkies" to refer more specifically to internationals who
work on post-conflict justice issues and who maintain an
itinerant lifestyle in pursuit of that work, moving from one post-
conflict justice hot spot to the next as the previous spot cools
down. It is, at its best, an exciting and challenging field involving
matters of life and death-or at a minimum, great suffering and
long incarceration-for the victims and defendants. For
international-minded attorneys and others looking for a chance
to make a difference or to do interesting work, this area offers
the opportunity to be involved in the aftermath of some of the
cataclysmic events of our time and to contribute something to
the young juggernaut of international criminal law. Perhaps
post-conflict justice doesn't offer the same high as heroin or
cocaine, but for the junkies who are hooked on it, it is addictive
nonetheless, particularly when the alternative is the grind of
corporate litigation. Thrill-seeking and a somewhat compulsive
approach to the job are thus essential parts of the post-conflict
justice junkie lifestyle. They are also two of the reasons that I
prefer this moniker to the more understated title of
"international" for this particular subset of the international
community.


Post-conflict justice junkies also tend to be relatively young.
This is at least in part because post-conflict conditions tend to be
rough, in part because the financial compensation is far from
lavish, and in part because post-conflict zones are not
particularly welcoming to families. The post-conflict justice
junkies I met at the Special Court were skewed especially young
because the conditions in Freetown were particularly difficult,
because the tribunal had less funding and offered lower
compensation than some of the others, and because foreign
employees were not permitted to bring their families to this
posting even if they wished to do so.


Within the legal literature on post-conflict justice and legal
reform, there has been a great deal of analysis of processes,
norms, and institutions, but little examination of the people
involved and the roles they play, particularly at the relatively
junior level.' To be sure, case studies of particular post-conflict


5 See, e.g., Rosa Ehrenreich Brooks, The New Imperialism: Violence, Norms and
the "Rule of Law," 101 MICH. L. REV. 2275 (2003); Diane F. Orentlicher, Settling
Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime, 100
YALE L.J. 2537 (1991); Ruti G. Teitel, Transitional Justice Genealogy, 16 HARV.
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settings are peppered with some version of a common critique:
that the involved international actors lack a deep understanding
of the local situation and have accordingly fallen prey to critical
errors in judgment based on cultural, legal, historical, or other
misunderstandings.' In my experience, this critique is often
accurate, although there are exceptions to be found in any
setting. However, these studies typically jump immediately from
this observation to prescriptions for better understanding
without addressing the fundamental question of what
internationals do and do not know generally-and, as important,
what they can and cannot know in light of the nature of their
involvement in these post-conflict states.7 Nor do these critiques
consider the conclusions that I draw here: (1) that the conditions
that produce this lack of local knowledge are structural, not
situational and (2) that these conditions may also produce other
forms of knowledge that actually contribute to the goals of post-
conflict justice.


This Article is, thus, an effort to think systematically about an
issue that has heretofore been addressed in a relatively glancing
and situation-specific manner and that has not been identified as
an important subject of inquiry in itself. In so doing, I draw
heavily upon my own observations in Ethiopia, Kosovo, Sierra
Leone, and the Democratic Republic of Congo (DRC) and build
upon my previous articles on related subjects.8 I focus here on


HUM. RTS. J. 69 (2003). Such issues have, however, long been addressed in
anthropological literature. Indeed, at the moment there seems to be an upsurge of
interest in international law and human rights as a subject of anthropological
inquiry. See, e.g., Iris Jean-Klein & Annelise Riles, Introducing Discipline:
Anthropology and Human Rights Administrations, 28 POLAR POL. & LEGAL
ANTHROPOLOGY REV. 173 (2005); see also THE PRACTICE OF HUMAN RIGHTS:


TRACKING LAW BETWEEN THE GLOBAL AND THE LOCAL (Mark Goodale & Sally
Engle Merry eds., 2007); Annelise Riles, Anthropology, Human Rights, and Legal
Knowledge: in the Iron Cage, 108 AM. ANTHROPOLOGIST 52 (2006) [hereinafter
Riles, Anthropology].


6 E.g., Brooks, supra note 5, at 2291-93.


7 David Tolbert & Andrew Solomon, United Nations Reform and Supporting the


Rule of Law in Post-Conflict Societies, 19 HARV. HUM. RTS. J. 29, 59 (2006).


8 My descriptions and conclusions throughout this Article are based on my
observations over the past six years in post-conflict and what might be called post-
post-conflict states (i.e., states that have moved beyond the immediate post-conflict
era and are engaged in a long-term process of post-conflict legal redevelopment),
including Ethiopia, Kosovo, Sierra Leone, and the DRC. I make particular use
here of my recent research in the DRC and build upon the findings that I present in
a forthcoming article, Elena A. Baylis, Reassessing the Role of International
Criminal Law: Rebuilding National Courts Through Transnational Networks, 50
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two questions carved from the broader issue of the identity and
role of internationals in transitional justice and post-conflict
legal development: (1) What can and do post-conflict justice
junkies know? and (2) How does their knowledge or lack thereof
affect their work on post-conflict justice issues?


II
WHY ASK WHAT INDIVIDUAL POST-CONFLICT JUSTICE


JUNKIES KNOW?


Why focus on these particular questions concerning
individuals and their knowledge? For one thing, I aim to expand
the universe of what we take into account as relevant knowledge
when we assess post-conflict justice processes. Like people,
knowledge is a relatively neglected aspect of post-conflict justice.
Proponents of theories of international law-making such as
transnational legal process and global legal pluralism have long
advocated that the relevant scope of inquiry for understanding
international law-making processes should be relatively
expansive. International law is constructed, they argue, not just
by formal proceedings such as trials or legislative sessions nor
authoritative bodies like courts, but also by a wide range of
informal and ad hoc interactions between actors as disparate as
non-governmental organizations (NGOs) and trial attorneys. 9


However, this expansiveness in the definition of law-making
process has not prompted a similar discussion of a need for
expansion in the definition of law-making knowledge. To the
extent that these theories conceive of knowledge in any
particular way at all, it seems to have remained a relatively
narrow category that is essentially synonymous with law itself, or
perhaps with expertise in law and legal theories. Likewise, it
seems to inhere primarily in a limited set of authoritative legal


B.C. L. REV. 1, § II.C.4: Networks of International Organizations, Networks, and
Others [hereinafter Baylis, Reassessing]. To ensure accuracy, I have checked my
descriptions of particular events with others who were present whenever possible.
To protect the privacy of the described individuals, I do not use their names, and I
have made an effort to avoid providing personal details that would permit them to
be readily identified.


9 See Harold Hongju Koh, Transnational Legal Process, 75 NEB. L. REV. 181,184
(1996); Paul Schiff Berman, Global Legal Pluralism, 80 S. CAL. L. REV. 1155, 1159-
63 (2007).


HeinOnline -- 10 Or. Rev. Int'l L.  366 2008







Tribunal-Hopping


documents and texts. ' ° I suggest that our understanding of
international law-making processes in the post-conflict justice
setting would benefit from affirmatively recognizing a broader
set of law-making knowledge that encompasses, but is not
limited to, law or legal knowledge as such. This broader set of
law-making knowledge includes other types of knowledge that
are crucial to achieving the aims of post-conflict justice,
including, for example, technical knowledge of relevant skills
and analogical knowledge gleaned from one post-conflict setting
and applied to another.


Annelise Riles characterizes and criticizes the predominant
understanding of legal knowledge as "technocratic
instrumentalism." She points to the modern international law
regime as a particularly salient example of this approach: "U.S.
trained lawyers have promoted a vision of international law as a
set of problem-solving institutions and of legal techniques
deployed and managed by international bureaucrats."" I invoke
Riles' critique here not to propose that we should abandon
instrumentalism, but rather to suggest that this instrumentalism
provides a justification for my claim that we should recognize a
broader set of law-making knowledge. Post-conflict justice is
openly and unashamedly intended to achieve certain extralegal
goals: to end impunity, achieve reconciliation, deter future
perpetrators, produce accountability for victims, and so on. One
could contest (and indeed, I have contested in the past) 2


whether it can in fact achieve those goals, but not whether it is
aimed at them. The instrumentalist nature of post-conflict
justice suggests that we should take a purposive, rather than a
formalist, approach to the construction of law-making
knowledge. Specifically, we should incorporate all forms of
knowledge that help achieve those extralegal aims, just as we
have incorporated into our conception of international law-
making processes all processes that contribute to the
development of international law.


Furthermore, although scholarly analysis of the development
of international criminal law typically focuses on the role of


10 But see Annelise Riles, Models and Documents: Artifacts of International Legal
Knowledge, 48 INT'L & COMP. L.Q. 805 (1999).


11 See Riles, Anthropology, supra note 5, at 59.
12 Baylis, Reassessing, supra note 8, at Introduction & § II.A: Post-Conflict


Congo.
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groups in constructing that law, 3 in my view the individual may
well be the most relevant order of magnitude at which to
understand many post-conflict justice processes. At a minimum,
individual people are an important unit of analysis in this field.
When we invoke the images of "post-conflict justice," an
"international intervention," or a "U.N. administration," there is
a tendency to envision the United Nations moving in as a
monolithic bureaucracy endowed with vast knowledge and
resources, or at least with massive size and shape. This tendency
is reflected and reinforced in the literature (my own writing
included) that refers to the actions of "UNMIK" in Kosovo or
"MONUC" in the DRC, as if the institutions themselves were
singular entities that could act independent of human volition. 14


Such references are both convenient (in that they avoid the
necessity of determining which individual within an institution
undertook an action) and legally accurate (in that institutions
have the authority to undertake binding legal actions and those
actions are understood to be legally tied not to any individual
actor but to the institution). However, they nonetheless distract
us from the reality that it is individual people with individual
experiences and knowledge who arrive, one at a time, into a fully
formed legal-political setting and who react to the needs and
crises of the moment beginning immediately upon their arrival.
These individual people and their individual actions constitute
what the United Nations, and any other involved institutions, are
perceived to do in these settings. It is always true to some
degree, of course, that the individual level matters. All the more
so in chaotic post-conflict settings where domestic bureaucracies
are decimated, and virtually everything is up for grabs. In these
contexts, individual initiative and actions are frequently decisive.


For example, it happened that the arrival in the DRC of a
U.N. officer with immediate expertise in investigation of massive
human rights violations from a previous posting coincided with a


13 Such groups include governments, non-governmental organizations, supra-
governmental entities, and increasingly, networks. E.g., Jenia Iontcheva Turner,
Transnational Networks and International Criminal Justice, 105 MICH. L. REV. 985
(2007).


14 Of course, the United Nations is an example of one of the international actors
involved in such interventions, but not the only involved actor. UNMIK is the
acronym for the U.N. Mission In Kosovo, and MONUC is the acronym for the U.N.
Mission in Congo. E.g., Baylis, Reassessing, supra note 8; Elena A. Baylis, Parallel
Courts in Post-Conflict Kosovo, 32 YALE J. INT'L L. 1 (2007).
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devastating attack on civilians in and around the town of
Mambasa. Attacks on civilians had been occurring throughout
the Congolese conflict, so this problem was not a new one. But
this attack had been particularly horrific-a non-governmental
militia had gone systematically from house to house, raping,
stealing, and at times even cannibalizing at each one in turn-
and so the assault sparked a sense of urgent need for some
accountability. This confluence of need and expertise enabled
the freshly arrived officer to create a new Special Investigations
Unit (SIU) devoted to investigating such atrocities. The
Mambasa attack, know as Effacer le Tableau, became the
nascent unit's first investigation. The reports generated by that
investigation raised an international outcry and prompted the
Security Council to send additional peacekeepers to the region.
Today, SIU investigators continue to gather information on
massive atrocities in eastern DRC and to provide that
information to national courts and the International Criminal
Court for use as evidence in war crimes trials."


This could be described, and indeed is typically described, as
an institutional development: MONUC established a new
investigations unit. 6 But it is also accurate, and perhaps more
enlightening, to describe it as a development brought about by
the personal initiative and experience of an individual: a
MONUC officer brought specialized knowledge acquired in
another post-conflict setting to the DRC and applied it to an
urgent local need, enabling the development of an institutional
structure for addressing that need where none existed before. It
is people who develop post-conflict justice processes and
institutions. Who they are and what they know is thus
important, both in shaping the nature of those processes and
institutions and in determining their success.


15 See Baylis, Reassessing, supra note 8, § II.C.4.


16 Or, in even more oblique and passive phrasing: "Beginning in December 2002,
the [Human Rights] Section [of MONUCI has been mandated to coordinate and
conduct multi-disciplinary special investigation missions on cases of gross violations
of human rights." Office of the High Commissioner for Human Rights, HR
Component of the UN Peace Mission in Democratic Republic of Congo,
http://www.unhchr.ch/html/menu2/5/rdc.htm.


2008]


HeinOnline -- 10 Or. Rev. Int'l L.  369 2008







370 OREGON REVIEW OF INTERNATIONAL LAW [Vol. 10, 361


Mfl
POST-CONFLICT JUSTICE JUNKIES IN THEIR NATURAL


HABITATS: INSTITUTIONS AND NETWORKS


Although I posit the individual as a fundamental unit of
analysis, the first and most important thing to know about post-
conflict justice junkies is that they are not operating on their
own. 7 This is true on at least two levels. For one thing, there
are very few cowboys out there going it alone; instead, most
individuals associate themselves with institutions, even if only as
consultants. The reasons are simple: money and power. As for
money, in destroyed post-conflict economies, there is typically
little gainful employment available through the local economy,
so internationals must be employed by institutions to earn a
living." The money for post-conflict reconstruction typically
flows from foreign donors through on-the-ground foreign and
international institutions to local partners. 9 Post-conflict justice
junkies operate mostly at the middle level, on-the-ground
foreign and international institutions, because that is their point
of entr6e for gainful employment within the post-conflict setting.
As for power, for those interested in influencing and rebuilding
legal systems, a place within an institution with a transitional


17 In spite of my commitment to the individual as the most relevant (or at least a
relevant) unit of analysis in post-conflict justice settings, I must concede that it is
impossible as a researcher concerned with the larger phenomenon of post-conflict
justice to consider the subject individual by individual. However, in light of this
commitment, I return to the individual level whenever possible in my analysis.
Furthermore, I pursue analysis of the group in some part as a proxy for analysis of
individuals rather than as the primary unit of analysis in itself. In this sense, the
group is relevant both as a collection of individuals and also because participation in
the group and its culture to some extent constitutes the individual and his/her
actions.


18 E.g., Toby Poston, The Battle to Rebuild Afghanistan, BBC NEWS, Feb. 26,
2006, http://news.bbc.co.uk/2/hi/business/4714116.stm.


19 For example, funds tend to originate with foreign states, supranational entities
like the United Nations or the European Union, or international NGOs. There are
a variety of international institutions on the ground, which are often branches of the
donors, such as the aid branches of foreign embassies, the U.N. missions like
UNMIK and MONUC, and local offices of international NGOs. The final national
and local recipients include governments, local NGOs, and local businesses and
individuals. Tolbert & Solomon, supra note 7, at 55-56; Homi Kharas, Trends and
Issues in Development Aid 15-16 (Wolfensohn Ctr. for Dev. at The Brookings Inst.,
Working Paper No. 1, 2007) (tracking aid flows for development aid generally);
Kristen E. Boon, "Open for Business": International Financial Institutions, Post-
Conflict Economic Reform, and the Rule of Law, 39 N.Y.U. J. INT'L L. & POL. 513,
522-26, 529, 534-39 (2007).
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justice mandate gives them the necessary status to pursue their
aims.


The observation that individuals do not act on their own is
also true, however, at another level. As described above, there
is what amounts to an epistemic community' or network 21 of
post-conflict justice junkies that extends across post-conflict
settings. It is a relatively small community. I do not know its
size with any precision, but it is small enough that I have
observed the same people pop up repeatedly in multiple national
and organizational contexts. Thus, post-conflict justice junkies
operate not just within institutions, but also within a network of
other post-conflict justice junkies with whom they are connected,
either directly or at several steps removed, through previous
work in other post-conflict states.


Finally, I should note that the issues addressed here are
relevant beyond post-conflict settings, for the kinds of networks
or epistemic communities that I describe here are not limited to
the post-conflict context. Rather, similar, and in some instances
interrelated, groups and dynamics pervade international
interventions in non-conflict contexts as well. For example,
other scholars have described international NGOs working on
development issues and the work of the U.S. Foreign Service
abroad in terms that resonate with my descriptions here.


IV
WHAT Do POST-CONFLICT JUSTICE JUNKIES DO?: TRIBUNAL-


HOPPING AND WORK HABITS


Post-conflict justice junkie networks are formed and
maintained through a practice that I call "tribunal-hopping." As


20 See Paul Schiff Berman, A Pluralist Approach to International Law, 32 YALE J.


INT'L L. 301, 321-28 (2007); Peter M. Haas, Epistemic Communities and
International Policy Coordination, 46 INT'L ORG. 1, 3 (1992); Janet Koven Levit,
Bottom-Up International Law-Making: Reflections on the New Haven School, 32
YALE J. INT'L L. 393,408-10 (2007).


21 See Baylis, Reassessing, supra note 8; see also Turner, supra note 13.
22 E.g., Coles, supra note 4; Lauren G. Leve, Between Jesse Helms and Ram


Bahadur: Participation and Empowerment in Women's Literacy Programming in
Nepal, 24 POLAR POL. & LEGAL ANTHROPOLOGY REV. 108 (2001); Mark
Schuller, Seeing Like a "Failed" NGO: Globalization's Impact on State and Civil
Society in Haiti, 30 POLAR POL. & LEGAL ANTHROPOLOGY REV. 67 (2007).
Autobiographical accounts by internationals also provide lively descriptions of their
communities. See, e.g., HOWARD SIMPSON, BUSH HAT, BLACK TIE: ADVENTURES


OF A FOREIGN SERVICE OFFICER (1998).
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one ad hoc international or hybrid criminal tribunal after
another is established,2 those interested in post-conflict justice
issues hop quickly from one tribunal to the next, following a trail
of new opportunities. They also move between these special
tribunals and other post-conflict settings with opportunities for
post-conflict justice work, like Kosovo, with its substantial
international administration and hybrid atrocity trials, and the
DRC, with a large body of international NGOs and national
atrocity trials. Some post-conflict justice junkies work on trials
at tribunals, but many are involved in other aspects of post-
conflict justice work: investigating atrocities, promoting
legislation to reform national laws, or training judges, attorneys,
and police, for example.24  Thus, while tribunal-hopping in its
purest form is quite literally the movement from one ad hoc
criminal tribunal to the next, the phenomenon encompasses
movement from one post-conflict setting to another to do work
on post-conflict justice issues, even if not strictly from or to a
tribunal as such.


What are the salient characteristics of "tribunal-hopping" and
of post-conflict justice work that shape post-conflict justice
junkie networks and the knowledge of the individuals that


23 The International Criminal Tribunal for the Former Yugoslavia was
established by U.N. Security Council Resolution 827, S.C. Res. 827 % 2, U.N. Doc.
S/RES/827 (May 25, 1993). The International Criminal Tribunal for Rwanda
followed in 1994 under the auspices of U.N. Security Council Resolution 955, S.C.
Res. 955, 1, U.N. Doc. S/RES/955 (Nov. 8, 1994). A number of hybrid courts and
panels have since been created, including the Special Panels for the Prosecution of
Serious Crimes in East Timor under UNTAET Reg. 2000/11(Mar. 6, 2000),
available at http://www.un.org/peace/etimor/untaetR/Regll.pdf; hybrid panels for
prosecutions of war crimes and crimes against humanity in Kosovo, established by
UNMIK Reg. 2000/6 (Feb. 15, 2000), available at http://www.unmikonline
.org/regulations/1000/re2000_06.htm; the Special Court for Sierra Leone, pursuant
to the Agreement between the United Nations and the Government of Sierra
Leone on the Establishment of a Special Court for Sierra Leone, U.N.-Sierra
Leone, Jan. 16, 2002, available at http://www.sc-sl.org/Documents/scsl-
agreement.html; and the Extraordinary Chambers in the Courts of Cambodia for
the Prosecution of Crimes Committed During the Period of Democratic
Kampuchea (Extraordinary Chambers or ECCC), in which the Cambodian
government and the United Nations cooperate under the Agreement between the
United Nations and the Royal Government of Cambodia Concerning the
Prosecution under Cambodian Law of Crimes Committed During the Period of
Democratic Kampuchea (June 6, 2003), available at http://www.unakrt-
online.org/Docs/Court%20Documents/ Agreementbetween _UNand.RGC.pdf.


24 See The Secretary-General, Report of the Secretary-General on the Rule of Law
and Transitional Justice in Conflict and Post-Conflict Societies, 12-13, delivered to
the Security Council, U.N. Doc. S/2004/616 (Aug. 23, 2004).
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comprise them?" I have identified two characteristics that arise
fairly consistently: (1) short duration postings and (2) social-
professional networks. Two additional characteristics arise less
consistently but are nonetheless important: (3) narrowly defined
work duties and (4) temporary local networks.


First, internationals (including but not limited to post-conflict
justice junkies) 6 seem to stay one and a half to two years on
average in conflict and post-conflict postings. Their stays may
last as long as three years or more, or may be as short as a few
months.2 ' This is in part because the contracts offered by
organizations operating in conflict and post-conflict zones are
often short-term. For example, the employees of the Special
Court of Sierra Leone, including the judges and attorneys, are
employed on one-year renewable contracts. Similarly, initial
U.N. appointments to special peacekeeping missions are for six
months and thereafter can be renewed for no longer than the
duration of the U.N. mandate, which may be limited to six
months or a year.29 U.S. Foreign Service postings to hardship


25 It is of course impossible to accurately generalize across the disparate national


and institutional settings I am discussing. Thus, I am aware that there are
exceptions and counter-examples to each of the characteristics I describe. I am
making these generalizations nonetheless because I believe that it is useful to focus
upon some frequently recurring characteristics for purposes of understanding the
dynamics that are often at work, so long as one keeps firmly in mind that these
characteristics are not universal. Accordingly, when assessing these generalizations
in any particular context, there may very well be exceptions warranting
modification, deviation from, or abandonment of this model.


26 Throughout this Section, when I refer to "internationals" rather than "post-


conflict justice junkies," it is because the available information is for the broader set
of internationals in general, and not specific to post-conflict justice junkies.


27 This is my rough estimate based on my own observations and the data
described below. I do not know of any hard data or empirical studies on this
question.


28 John R.W.D. Jones et al., The Special Court for Sierra Leone: A Defence


Perspective, 2 J. INT'L CRIM. JUST. 211, 223 (2004).
29 U.N. Peace Operations Recruitment Center Information Sheet,


https://jobs.un.orglGalaxy/Release3/VacancyFM/Recruitmentlnfo.html; Telephone
Interview with Anonymous R, (Feb. 14, 2008) [hereinafter R Interview] (contact
information and notes on file with author). A 2001 U.N. audit found that there was
high staff turnover even within the six-month appointment period, comprising in
one instance nine percent of the staff. The Secretary-General, Report of the Office
of Internal Oversight Services on the Audit of the Policies and Procedures of the
Department of Peacekeeping Operations for Recruiting International Civilian Staff
for Field Missions, 13, delivered to the General Assembly, U.N. Doc. A/56/202 (July
20, 2001) [hereinafter 2001 Audit].
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posts are typically two-year assignments that can be extended for
an additional year.30


Another reason for the short stays is that moving to a new
post-conflict zone may present an opportunity for junior staff to
move up in rank and authority quickly. Recruiting personnel to
post-conflict zones can be difficult for international
organizations, particularly amongst the relatively small group of
post-conflict justice junkies with legal expertise. 3  Thus, junior
post-conflict justice junkies may abandon a former hot spot
where the upper echelon jobs have all been allotted and flood a
new hot spot where higher ranking opportunities have opened


32up.


Next, as suggested above in my description of Freetown, post-
conflict justice junkie networks are not purely professional, but
also social. In each post-conflict setting, internationals form
tight social communities in a relatively insular and privileged
expat culture. These social communities overlap with,
strengthen, and intensify any immediate working networks that
have formed as well as the broader community of post-conflict


30 E-mail from Tracy Naber, Foreign Service Officer, U.S. State Dept., to Elena
Baylis, Associate Professor, University of Pittsburgh School of Law (Mar. 6, 2008)
(on file with author).


31 SCOTT N. CARLSON, U.N. PEACEKEEPING BEST PRACTICES REPORTS,


LEGAL AND JUDICIAL RULE OF LAW WORK IN MULTI-DIMENSIONAL
PEACEKEEPING OPERATIONS: LESSONS-LEARNED STUDY 9-11 (2006),
http://pbpu.unlb.org/pbps/Library/ROL%2OLessons%20Learned%20Report%20%
20March %202006%20FINAL.pdf.


32 The U.N. audit referenced above found that with an authorized staff of 5003 in
all U.N. field missions, the recruitment office processed 4055 appointments in a 22
month period, suggesting extraordinary levels of movement in these offices and
correlating to a rapid expansion of field missions during this period. 2001 Audit,
supra note 29, at 5. The audit also reported that with this rapid expansion of
missions came intense pressure to fill positions with little review of qualifications
and references, suggesting a situation in which junior officers might have
opportunities to move into positions of greater responsibility and prestige by
transferring to new positions in the special peacekeeping missions as they became
available that would otherwise be above their level of experience and expertise. Id.
at 7, 12. In a follow-up audit, it appeared that some U.N. employees were receiving
pay grade increases upon transferring that were greater than they would have been
entitled to otherwise, suggesting an additional incentive to transfer between
missions. The Secretary-General, Follow-up Audit of the Policies and Procedures of
the Department of Peacekeeping Operations for Recruiting International Civilian
Staff for Field Missions, 2, delivered to the General Assembly, U.N. Doc. A159/152
(July 15, 2004). The estimate of one observer was that staff in U.N. peacekeeping
missions tend to move every one and a half to three years, depending largely on the
availability of opportunities elsewhere. R Interview, supra note 29.
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justice junkies that exists across various post-conflict locations
and times.33


Furthermore, in any particular post-conflict zone,
internationals may find themselves tasked with mastering a
relatively narrow set of work duties and a correspondingly
narrow set of inform-;ation relating to those duties. Their
responsibilities may focus upon a particular situation or event
and the associated locations and people; it is these aspects of the
local setting that will accordingly come into relatively detailed
view. For example, there were numerous attorneys working on
each case at the Special Court for Sierra Leone. As such,
attorneys were assigned not just to particular cases, nor even to
individual defendants within that case, but to particular
witnesses relating to particular individual defendants. Thus, they
had become experts in the testimony of those witnesses, rather
than necessarily on the case in general or on Sierra Leone as a
whole. This is not to say that internationals learn nothing
beyond what is strictly required by their work duties. Indeed, I
would be surprised to learn that the attorneys described above
did not, in fact, know a fair amount about the conflict in Sierra
Leone. Rather, I suggest that, as is often true of experts in any
field, internationals tend to develop detailed knowledge of the
particular, at times highly compartmentalized, tasks to which
they are assigned. They develop correspondingly detailed
knowledge of those aspects of the local setting that are relevant
to those tasks without a corresponding level of knowledge of the
setting as a whole.


Although an international's work duties may be narrow, in at
least some instances that work is facilitated by the development
of temporary local networks focused on particular tasks. In the
DRC, I observed internationals forming shifting partnerships
with international and domestic actors working for institutions
with overlapping mandates in order to deal with particular legal
issues or situations. There was pluralistic participation in dealing
with any given concern, whether proposing legislation,
addressing a mass atrocity, or some other issue. However, I
should note that this does not always seem to be the case. In
Sierra Leone, by contrast, the internationals at the Special Court
appeared to be relatively isolated from other institutions and


33 See also Coles, supra note 4, at 8-9.
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focused entirely upon the cases before them with little input
from outside.3 ' There did not appear to be a lot of interaction
even with institutions with related mandates, like the Truth and
Reconciliation Commission.35  These observations are
commensurate with my suggestion elsewhere that hybrid
networks of international and national actors may be more
effective than hybrid courts at promoting productive
transnational interaction.3 However, it is impossible to say, with
such a limited amount of information, whether there is in fact a
correlation here.


In spite of the tentative nature of these observations about
temporary local networks, I raise them here because they
operate as a limit upon my previous claim about the narrowness
of work agendas and because of their implications for the
questions of knowledge that I discuss in the following Section.
In both the DRC and Sierra Leone, those involved were focused
upon particular incidents and issues, and developed expertise in
the related people, laws, and other details. However, in the
DRC, internationals tended to be exposed to a relatively wide
range of contacts through their participation in transnational
networks. While I do not know for certain, one might expect the
knowledge developed in the DRC to reflect a broader variety of
perspectives and thus to be less narrow and focused.
Furthermore, the skills and knowledge that are required to
successfully participate in those shifting local partnerships are
different and more extensive than those that are required to
operate in a singular institutional setting.


34 There is an outreach department at the Special Court, which is tasked with
spreading information about the court and its work to the population as a whole.
This department's work has been widely praised. However, the outreach
department is not tasked with interacting with the national legal system or
government institutions, nor with bringing information back to the court.
Furthermore, below the managerial level, it is staffed almost entirely by Sierra
Leoneans, not by internationals. David Cohen, "Hybrid" Justice in East Timor,
Sierra Leone, and Cambodia: "Lessons Learned" and Prospects for the Future, 43
STAN. J. INT'L L. 1, 21-22 (2007).


35 The Truth and Reconciliation Commission (TRC) had just issued its report
when I was in Freetown. The Special Court internationals with whom I spoke
expressed a great deal of distress about the TRC's inclusion of poetry in its report,
which they viewed as disrespectful to the suffering of victims and as evidence of the
TRC's essential lack of seriousness about its mission.


36 See generally Baylis, Reassessing, supra note 8.
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V
"KNOWN KNOWNS ' '37 SIX TYPES OF KNOWLEDGE AND THEIR


POSITIVE CONSEQUENCES


What are the implications of these characteristic patterns of
post-conflict justice junkie behavior for the first question I
posed: What can and do post-conflict justice junkies know? I
have identified six types of knowledge that post-conflict justice
junkies develop and take with them from one post-conflict zone
to the next: analogical, technical, legal, networking, bureaucratic,
and cultural knowledge. The development and transfer of these
forms of knowledge is a notable contribution by post-conflict
justice junkies to post-conflict justice. Nonetheless, as discussed
below, post-conflict justice junkies' lack of local expertise
represents a fundamental gap in their knowledge that
significantly detracts from their post-conflict justice work.


A. Analogical Knowledge 3


By definition, post-conflict justice junkies have experience
working in multiple post-conflict settings. When they arrive in a
new post-conflict posting, they bring with them their knowledge
of these previous settings, the problems that have arisen, and the
approaches and techniques used there. Upon arrival, they may
be immediately confronted with various needs, often urgent
ones. They see and understand their new situation and its
demands by analogy to those past settings, identifying common
patterns and features, or at least what they believe to be
common patterns and features. New settings thus tend to take
on the shape of previous experiences through the application of
this analogical lens.


This is perhaps the most crucial type of knowledge for
understanding the great strengths of post-conflict justice junkies'
work in post-conflict settings, as well as their Achilles' heel,


37 "[T]here are known knowns; there are things we know we know." Hart Seely,
The Poetry of D.H. Rumsfeld: Recent Works by the Secretary of Defense, SLATE,
Apr. 2, 2003, http://www.slate.com/id/2081042/ (quoting Donald Rumsfeld, Dept. of
Defense News Briefing (Feb. 12, 2002)).


38 This is a term that, as far as I can tell, was last used by Thomas Aquinas to
suggest that humans could gain knowledge of God by observing the world. That is
not, as should be obvious, the sense in which I use the phrase, and enough time has
passed since Aquinas's use was in vogue that I feel comfortable recapturing the
term for my own purposes. See William S. Brewbaker III, Thomas Aquinas and the
Metaphysics of Law, 58 ALA. L. REV. 575, 608 (2007).


2008]


HeinOnline -- 10 Or. Rev. Int'l L.  377 2008







378 OREGON REVIEW OF INTERNATIONAL LAW [Vol. 10, 361


which is discussed at length below. Analogical knowledge is to
no small extent what makes post-conflict justice junkies'
experience in other post-conflict contexts useful to them. It
represents, to invoke an old-fashioned and value-laden term, the
opportunity to develop good judgment. Why so? Because these
layered experiences offer post-conflict justice junkies the chance
to produce a generalized map, symbol set, or tool kit (pick your
metaphor) that they can then use to analyze and understand new
settings by means of example and experience rather than by
abstraction from reason and theory.


Of course, post-conflict justice junkies are not unique in
making use of analogical knowledge. To some extent, everyone
makes use of their previous experiences in understanding and
acting in their present circumstances. What is significant is that
post-conflict justice junkies deliberately, repeatedly immerse
themselves specifically in post-conflict settings. They are
thereby developing a set of experiences that are likely to be
more relevant as a basis for analogical knowledge in post-
conflict settings than the average person's past experiences,
which have typically been formed either in non-conflict settings
or perhaps in a single conflict or post-conflict setting. It is
particularly telling that this sort of deliberate repeated
immersion is the only way of developing such a cache of
knowledge, for one does not typically find oneself repeatedly in
a variety of post-conflict states by sheer chance (or at least, one
would hope not to do so).


The comparative quality of this knowledge is important. One
might expect that the most useful kind of knowledge should be
non-analogical local knowledge, that is, immediate expertise.
Without discounting the enormous value of local expertise, I
contend that analogical knowledge is not merely a second-best
approximate of local knowledge. Rather, it is an independently
useful way of conceptualizing and categorizing experiences that
may permit the importation of insights from other contexts and
the recognition of important connections and dynamics that are
not apparent to those immersed in a given setting. The difficulty
of analogical knowledge is that applying it appropriately is a skill
that requires a delicate touch; as discussed below, if wielded
inappropriately, it can be a blunt and even destructive
instrument.


HeinOnline -- 10 Or. Rev. Int'l L.  378 2008







Tribunal-Hopping


B. Technical Knowledge39


Post-conflict justice junkies also convey technical skills and
tools from one post-conflict zone to the next. The example
above, in which a MONUC officer brought knowledge of how to
conduct investigations of mass atrocities from one posting to the
next, is a good example of the rapid transfer of technical
knowledge.


Hearkening back for a moment to my discussion of the legal
literature on knowledge at the outset of this Article, it seems to
me that the importance of technical knowledge tends to be
particularly underestimated in the legal literature. Instead, the
literature privileges intellectual legal knowledge (which is next in
this list) over what are regarded as practical technical skills. This
may represent an understandable professional bias on the part of
academics toward our own knowledge set. This basis is
nonetheless obstructive, for technical skills are at least as
important on the ground for achieving a just result through legal
process as knowledge of legal texts. For example, according to
one of my informants in the DRC, the Congolese police have not
been trained how to carry out investigations. Without the ability
to gather evidence, the police have relied upon obtaining
confessions to resolve cases and, suspects being understandably
reluctant to implicate themselves in the absence of evidence
against them, a great many of those confessions have been
obtained by torture.4° In such a context, informing the police of
the relevant human rights treaties forbidding torture is unlikely
to produce changes in their interrogatory practices. Instead,
MONUC brought in an Australian ex-police officer who runs an
NGO in The Hague to train the Congolese police and MONUC
investigators in legitimate evidence gathering techniques. While
this approach hardly guarantees a change in police practice, it
does at least provide a functional alternative."


39 See Haas, supra note 20, at 11-12 (concerning the role of epistemic
communities in conveying technical knowledge).


40 1 do not mean to suggest that the use of torture is justified by the lack of
alternative investigative techniques. To the contrary, my position is that it cannot
be justified under any circumstances. I merely claim that the use of torture is both
unsurprising and difficult to change in such a setting.


41 Interview with Anonymous A, Kinshasa, Dem. Rep. Congo (June 20, 2006)
(notes on file with author). I have no information, however, on the success of this
approach. See also Committee Against Torture, Conclusions and
Recommendations of the Committee Against Torture: Democratic Republic of
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C. Legal Knowledge


This is the form of knowledge that is most familiar and readily
identifiable to lawyers and academics as valuable law-making
knowledge. Post-conflict justice junkies typically know of, have
used, and may bring with them in printed or electronic form
treaties, statutes, case law, and other legal materials. While such
materials are fundamental to legal work, they may not be
available in post-conflict zones. For example, MONUC's legal
officers are well-versed in the treaties concerning international
criminal law and human rights law. Similarly, MONUC's
headquarters in Kinshasa has copies of national and
international law and other legal materials, as does the U.S.
embassy library. Such materials are not readily accessible
elsewhere in Kinshasa, where access to the internet and to
published books, cases, and laws is limited.


D. Networking Knowledge


Post-conflict justice junkies have experience operating in
shifting networks whose members are constantly moving and
changing. They also have contacts from their prior missions,
some of whom may be useful either because they also move to
the new setting or because they have information or resources
that can be imported.


E. Bureaucratic Knowledge


Because many post-conflict justice junkies operate within
large and highly bureaucratized institutions like the United
Nations, they are familiar with the routinized processes by which
such organizations function. Such knowledge is necessary to
make progress on any given task within or in coordination with
institutions like the United Nations that often wield considerable
power in post-conflict settings.42


Post-conflict justice junkies may also be familiar with the
process of developing routinized procedures, and fundamentally,
they are at least cognizant of the possibility of procedures being


Congo, U.N. Doc. CAT/C/DRC/CO/1 (Apr. 1, 2006) (concerning the regular use of
torture by law enforcement personnel in the DRC); U.S. DEPARTMENT OF STATE,
COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES 2007: THE DEMOCRATIC
REPUBLIC OF THE CONGO (Mar. 11, 2008), available at http://www.state.gov/g/drl/
rls/hrrpt/2007/100475.htm.


42 See Tolbert & Solomon, supra note 7, at 58.
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routinized rather than a matter of personal discretion.
Bureaucratization is surprisingly important to the development
of rule of law. For example, while I was working in Ethiopia,
one of the major reforms implemented by the Supreme Court
was a color-coded filing system. The President of the Ethiopian
Supreme Court described this to me as a huge step in ending
what he called "a state of corruption." Previously the filing
system was so complicated and non-transparent that it was
trivially easy for clerks to "lose" files for the proper incentive.
With the file lost, the case could not proceed and might be
stalled indefinitely. Color-coded filing made the system so
transparent that files could not be easily "lost." What had been
an act of personal volition (searching for and finding a file upon
request) became a bureaucratic act (pulling the file from its
known location) that was both mundane and, crucially,
achievable without the exercise of any discretion whatsoever.43


F. Cultural Knowledge


Post-conflict justice junkies are immersed in expat culture,
human rights culture, and democracy-building culture, and
should be adept in operating in these cultures.4 International
institutions play an important role in post-conflict zones, and
these institutions are typically staffed by expats who are at least
to some extent committed to the aims of promoting human
rights and democracy. Accordingly, this cultural knowledge is
also crucial to interacting successfully with those institutions in
post-conflict contexts.


Post-conflict justice junkies develop these six kinds of
knowledge through their work in post-conflict settings and
convey them from one setting to another when they tribunal-
hop. This has two positive consequences. The first is the quick
spread of useful information from one place to another. This is
particularly important in post-conflict contexts, where other
mechanisms for the conveyance of information (e.g.,


43 Kemal Bedri & Elena Baylis, Constructing Credibility, 6 GREEN BAG 399,403-
04 (2003).


44 See Glen H. Fisher, The Foreign Service Officer, 368 ANNALS AM. ACAD. POL.
& Soc. SCI. 71, 75-76 (1966) (describing the "third culture" of the "foreign
multinational diplomatic community"); see also Jean-Klein & Riles, supra note 5
(international human rights law culture).
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publications, the internet, media, modeling by functioning
domestic institutions, or training) are not likely to be functional.


The second positive consequence is the gradual development
of what amounts to a corps of post-conflict justice experts.45


Importantly, this corps is relatively junior and is willing and
often eager to move to new hot spots, unlike judges and other
senior personnel whose expertise is sought in post-conflict
settings. As I have argued elsewhere, the goals of post-conflict
justice may more readily be achieved by deploying junior
personnel with the experience and skills to successfully work in
chaotic post-conflict settings than by deploying senior personnel
who have greater rank and subject-matter expertise, but who
lack post-conflict experience and skills. 46


Many of these six types of knowledge are created through
post-conflict justice junkies' immersion in post-conflict settings
and institutions (i.e., cultural knowledge, legal and technical
knowledge to some extent, and in some instances bureaucratic
knowledge), and some require immersion in multiple settings to
be fully developed (i.e., analogical knowledge and, to some
extent, networking knowledge). The post-conflict justice junkie
itinerant lifestyle of tribunal-hopping is therefore not merely
incidental to, but constructive of, these forms of knowledge.


VI
"KNOWN UNKNOWNS": 47 WHAT POST-CONFLICT JUSTICE


JUNKIES DON'T KNOW


What, on the other hand, do post-conflict justice junkies not
know? Most importantly, they don't tend to know much about
the particular situation they are in,48 and so they tend to fill in the
blanks in creative but not necessarily accurate or useful ways.
This is the Achilles' heel of analogical knowledge: the analogy is


45 Such expertise is crucial to Haas' definition of an epistemic community, along
with "a set of principled and causal beliefs[,] ... shared notions of validity and a
shared policy enterprise." See Haas, supra note 20, at 16.


46 See Baylis, Reassessing, supra note 8, § II.D.2.a: Legal Pluralism.


47 "We also know there are known unknowns; that is to say we know there are
some things we do not know." Seely, supra note 37 (quoting Donald Rumsfeld,
Dept. of Defense News Briefing (Feb. 12, 2002)).


48 This is, as suggested above, a point made by others studying the work of
internationals in particular post-conflict contexts. It is not, however, either a
universally shared perspective or a universal truth. See Louis Aucoin, The Role of
International Experts in Constitution-Making, 5 GEO. J. INT'L AFF. 89, 94-95 (2004).
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not always apt. To offer a metaphor of my own, like the old New
Yorker cover featuring a New York resident's distorted view of
the world shaped by its focus on New York City,49 post-conflict
justice junkies' use of familiar contexts to understand an
unfamiliar situation can have a distorting effect on their
understanding. Aspects of a new setting that are like places they
have been before loom large in their view, tasks that are
achievable with the tools they bring with them come into sharp
focus, and other characteristics and needs either recede into
nothingness or are reshaped to fit this prior knowledge.


Others have noted that internationals typically lack local
knowledge of post-conflict settings, whether that is knowledge of
the local legal system, local facts, local culture, or any other
relevant local information. This is indeed a pervasive and, at
times, crippling problem. The solution that is typically offered is
that internationals should acquire more local knowledge.' That
is certainly a good idea in the abstract, however, I contend that
this lack of local knowledge is an inevitable consequence of the
structure of international interventions. While some
improvements in post-conflict justice junkies' local knowledge
could be made on the margins, any real remediation of this
problem is unachievable without revamping the entire
institutional and political structure of international interventions
or ceasing international interventions altogether-both highly
unlikely prospects. I identify the following structural elements
that prevent the acquisition of local knowledge: lack of time,
false expertise, and complexity and size.


A. Lack of Time


When people work in a place for a short stint, as post-conflict
justice junkies virtually always do, they lack the opportunity and
incentive to develop much local knowledge. During one of my
visits to Kosovo, I spoke to an American judge who was serving
on a hybrid international-national panel in Kosovo for one year.
He was a state court judge in the United States and was coming


49 Saul Steinberg, View of the World from 9th Avenue, NEW YORKER, Mar. 29,
1976, available at http://strangemaps.wordpress.com/2007/02/07/72-the-world-as-
seen-from-new-yorks-9th-avenue/.


50 E.g., Brooks, supra note 5, at 2334-37.


2008]


HeinOnline -- 10 Or. Rev. Int'l L.  383 2008







384 OREGON REVIEW OF INTERNATIONAL LAW [Vol. 10, 361


to the end of his year in Kosovo when we spoke. 5' During our
conversation, he criticized certain elements of Kosovo's legal
system as being holdovers from the communist era in
Yugoslavia, when in fact they were ordinary aspects of many
civil law systems, such as the use of judges in an investigative
role. Such basic misunderstandings will inevitably arise in short
visits to foreign settings, and moreover, they will inevitably arise
repeatedly if an institution is continuously staffed with short-
term international visitors. The initial problem of unfamiliarity
with a local context is exacerbated by the lack of incentive to
develop a deep understanding if one knows that one will move
on in a short period of time to a new setting where this
knowledge will not be directly useful.


As important as recognizing that short-term work has a
detrimental effect on local knowledge (an unsurprising
conclusion, to be sure) is the realization that the short-term
nature of this work is not a happenstance, but part and parcel of
the international system for intervening in post-conflict areas.
The United Nations, NGOs, and other international institutions
typically have only short-term commitments in such places.
While these commitments may be repeatedly extended, as for
example U.N. mandates frequently are, institutions nonetheless
cannot offer their employees and contractors commitments that
are longer than their own. Thus, as discussed above, the United
Nations, NGOs, and the foreign service branches of
governments typically offer short-term contracts or postings to
conflict and post-conflict zones. These policies are tied to the
realities of political authorization for involvement, of funding
sources and limitations, and in the case of foreign service
agencies, to longstanding beliefs about the necessity of
periodically moving staff. These beliefs and realities are not
likely to change. Unless the international community decides to
stop intervening in new post-conflict zones, new opportunities
will continue to open up for such work, and unless the
international community develops a new willingness to maintain


51 1 would not categorize this judge as a post-conflict justice junkie but rather as
an international, as his work in Kosovo seemed to be a one-off; however, his
experience is nonetheless representative of the general phenomenon of short-term
work that is common to post-conflict justice junkies as well.
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long-term administrations in troubled regions, old opportunities
will continue to close.


Furthermore, as discussed above, the short-term nature of this
work is also intrinsically linked to the formation and conveyance
of other forms of knowledge from place to place. If post-conflict
justice junkies were to stay .n one post-conflict location for five
to ten years rather than one and a half to two on average, it
would take substantially longer for the technical skills and other
types of knowledge discussed above to be transferred from one
place to another.


B. False Expertise


The corps of experts I mentioned above is not yet that large
and people with no real expertise in areas that matter, like
international criminal law, may be and have been deemed
experts merely because they are foreigners with expertise in
some area of the law. The risk of false experts is particularly
high because the corps is weighted toward junior personnel.
Junior post-conflict justice junkies appear to be far more
numerous than their senior counterparts, but because they
necessarily have limited experience at such an early stage in their
careers, calling especially the most junior of them "experts" may
stretch the meaning of the term too far.


At the senior level, true subject matter experts are both fewer
in number and less likely to be interested in going to conflict
zones. This has been a particular problem for hybrid tribunals,
which rely upon foreign judges to participate in mixed
international-national panels. There are very few judges with
expertise in international criminal law, much less in trials for
genocide, war crimes, and crimes against humanity, and even
fewer who are willing to travel to post-conflict settings. The
American state court judge I mentioned above very likely was an
expert in state law and in the kinds of cases he had heard in the
course of his pre-Kosovo career, but he was certainly not an


52 For example, there has been great pressure upon the ICTY and the ICTR to
bring their trials to an end, even though each court still had a number of defendants
remaining when this pressure began. Of course, the handful of cases that each court
has handled is itself dwarfed by the number of possible cases and defendants. Thus,
the courts' work had not come to any logical or obvious conclusion. Rather, it was
the patience of the international community for this work, and its willingness to
continue to commit financial and human resources to it, that had reached its end.
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expert in international criminal law, civil law, Kosovo's law, or
the kinds of cases that he was hearing in Kosovo.


C. Complexity and Size


Within each post-conflict setting, there may be multiple ethnic
groups, multiple languages, multiple governments and legal
systems in operation, multiple histories, and all kinds of logistical
difficulties in going to, and learning about, each of these
communities and systems. In the DRC, for example, there are
250 ethnic groups. The country is the size of the United States
east of the Mississippi and has less than 300 miles of paved road.
The only way to get around the country is by plane, and one
literally takes one's life into one's hands by doing so, for the
DRC has one of the worst airline safety records in the world.53


Unsurprisingly, there is no information available about what is
going on in many isolated regions of the country. A few NGOs
have sent out teams to investigate local justice problems and
solutions in the eastern regions, but this mapping is extremely
limited in space and time. Additionally, this information may be
of limited utility in such a dynamic situation where the facts on
the ground may change before they can be incorporated into a
comprehensive report. Furthermore, with widely disparate
conditions on the ground, investigators cannot accurately
generalize from one or two examples to the whole.


There are a number of unfortunate tendencies that may result
from post-conflict justice junkies' lack of local knowledge. In my
experience, three such tendencies are (1) the tendency to
overreach and to simply deploy the tools and knowledge
available, regardless of whether they are appropriate for the
situation; (2) the tendency to treat one's lack of knowledge as
actual terra nullius and to behave as if there is no law or quasi-
legal process in operation if one does not know of it; and (3) the
tendency to co-opt transitional justice cases, that is, to channel as
much as possible into the international venues that are well
known by the post-conflict justice junkie and away from
unknown domestic settings.54


53 Reuters, Congolese Airline Claims Most Passengers Survived Crash, HERALD
SUN (Melbourne, Austl.), Apr. 16, 2008, http://www.news.com.au/heraldsun/story/
0,21985,23548004-663,00.html.


54 As for this last point, there are numerous substantive critiques of national
courts. E.g., Laura A. Dickinson, Notes and Comments, The Promise of Hybrid
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However, it is important to remember that there are limits on
the effects of these "known unknowns" and the resulting
tendencies I have outlined. International institutions are not
hegemonic in post-conflict settings and post-conflict justice
junkies' lack of knowledge correlates to some extent with a lack
of power. International influence is often strong where it
intrudes, but there are many places where it does not intrude at
all. In some instances these limits on international power are
quite literally physical ones. For example, when I visited Sierra
Leone, the Special Court's international presence was
concentrated in the capital, Freetown. Mobility was particularly
limited during the rainy season, when many of the roads became
untraversable. As a consequence, the court was using radio
reports to extend its reach as much as possible into rural areas.
Similarly, in the DRC, the lack of transportation infrastructure
makes it extremely difficult to travel from place to place. There
are U.N. troops on the ground in the capital and in select
locations elsewhere in the country. NGOs, U.N. officers, and
others are similarly concentrated in Kinshasa and scattered
elsewhere here and there, but there are vast regions of the
country where international presence and influence are
occasional at best.


In other instances, limits on international influence are legal,
social, and political, rather than geographical. Where domestic
institutions hold authority and exercise control, internationals
may be limited to playing a supporting role. However, this is not
a given in post-conflict settings. Here, contrast the situation in
the DRC, which is under domestic rule, with that of Kosovo
during the period of U.N. administration. In the DRC, the
United Nations, NGOs, and foreign embassies have been
occupied with supporting national trials and proposing
legislation to the national parliament. In Kosovo, on the other
hand, the Special Representative of the Secretary General
exercised authority superior to all Provisional Institutions of
Self-Governance.55


Courts, 97 AM. J. INT'L L. 295, 300-5 (2003). I do not mean by identifying this
tendency to suggest that such critiques are subsumed by this preference for the
known over the unknown. Rather, I contend that this tendency reinforces and
complements the preference for the international that is also founded in part on
substantive concerns.


55 See Baylis, Reassessing, supra note 8, § II.C.4: Networks of International
Organizations, Networks, and Others; U.N. Mission in Kosovo, On the Law
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VII
CONCLUSIONS


A. On Local Knowledge


First, I should reaffirm that the acquisition of local knowledge
ought to be a critical aspect of international involvement in post-
conflict settings. By examining the knowledge-creating and
knowledge-conveying functions of tribunal-hopping, I do not
mean to diminish the significance of the problems posed by
intervening internationals' lack of local knowledge, problems
which I consider to be both pervasive and of grave importance.


However, while I believe that intervening internationals
should acquire local knowledge, I am skeptical that the post-
conflict justice junkie subset will in fact acquire such knowledge
on anything but a sporadic basis due to the countervailing
incentives and structure of international interventions described
above. Accordingly, instead of reiterating the calls for post-
conflict justice junkies to learn more about the local settings in
which they work, I offer three suggestions for mitigating the
negative effects of post-conflict justice junkies' lack of local
knowledge.


1. Acknowledge the "Unknown Unknowns"56


As Donald Rumsfeld has sagely noted, we should "know
there are some things we do not know."57 In this context, that
means that post-conflict justice junkies should actively recognize
that the limits of their own knowledge do not reflect the limits of
reality and that, to the contrary, upon entering new contexts
there is in fact very little relationship between the actions of
which they happen to become aware and the total scope of
relevant activities taking place. Rather than presuming their
analogical knowledge to be apt and blinding themselves to those
aspects of their current situation that do not match their
expectations, they should be prepared to stumble upon processes


Applicable in Kosovo, U.N. Doc. UNMIK/REG/2000/59 (Oct. 27, 2000); see also
Aucoin, supra note 48, at 94-95.


56 "But there are also unknown unknowns-the ones we don't know we don't
know." Seely, supra note 37 (quoting Donald Rumsfeld, Dept. of Defense News
Briefing (Feb. 12, 2002)).


57 Id.
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and dynamics that are completely different than those
encountered before.


2. Scale Back Expectations and Efforts at Control


The goals of post-conflict justice are lofty: end impunity,
promote -econiliation, achieve accountability, and so on. These


goals are also ultimately contingent on factors outside post-
conflict justice junkies' control. Actively striving toward such
unachievable goals tempts post-conflict justice junkies to make
more of their local knowledge than there is to it and to
overextend their reach in deploying their analogical knowledge
in an attempt to understand, and thus to contain and control,
local settings. I suggested in a recent article that rather than
attempting to control atrocity trials by holding them in
international courts or hybrid courts controlled by international
judges, the international community should support and
facilitate trials in national courts. 8  Like scaling back
expectations, scaling back efforts at control and instead playing a
supporting role will reduce the temptation to expansively
interpret the scope of one's local knowledge. It may also
provide opportunities to more effectively use other kinds of
knowledge that post-conflict justice junkies may have in spades,
such as technical, legal, and bureaucratic knowledge.


3. Focus on Areas of Technical, Legal, Bureaucratic, and Other
Expertise


59


Concomitantly, post-conflict justice junkies should
affirmatively identify areas where they can offer "value added"
through the conveyance of particular knowledge and skills. The
need for police training in the DRC is an excellent example of
this. So is the transfer and application of specific legal
knowledge (treaties, case law, and so on), and the very careful
use of analogical knowledge.


B. Restoring Dignity to the Post-Conflict Justice Junkies


Beyond these pragmatic suggestions for ameliorating the oft-
acknowledged problem that internationals in general and post-


58 See generally Baylis, Reassessing, supra note 8.


59 See Tolbert & Solomon, supra note 7, at 57-61 (taking a similar approach to
their proposals for reform of U.N. involvement in rule of law development).
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conflict justice junkies in particular are neither domestic actors
nor typically well-versed in domestic settings, I have several
observations drawn from the discussion above. In this Article, I
have at times described internationals and their pursuit of post-
conflict justice in fairly flippant terms. Certainly the contrast
between international and local lifestyles described at the outset
of this Article provides ample material for such remarks.


But my conclusions concerning the post-conflict justice
junkies should restore their dignity, at least to some extent, by
contending that there is at least some utility and productivity to
their tribunal-hopping habits. While I agree with previous
commentators' observations concerning the detrimental effects
of post-conflict justice junkies' lack of local knowledge, I argue
that they also bring to each new post-conflict setting other forms
of knowledge that contribute to their post-conflict justice work.
Furthermore, I contend that these forms of knowledge are in no
small part formed by their repeated, swift immersion in
consecutive post-conflict settings. I also hope to defend post-
conflict justice junkies' good character by noting that their
tribunal-hopping ways and their corresponding lack of local
knowledge are produced by the structural elements of
international interventions. In moving so quickly from place to
place, post-conflict justice junkies are responding rationally to
the incentive structure created by international organizations
rather than being driven solely by whims of their own.


Fundamentally, I argue that law-making knowledge, like law-
making process, is broader than we have previously recognized,
and includes not just legal knowledge but also analogical,
technical, bureaucratic, and other forms of knowledge that
contribute to post-conflict justice's extralegal goals.
Furthermore, law-making knowledge inheres in and is
transferred by individuals, albeit individuals operating within
larger institutions and epistemic communities or networks. It is
of course not practical to analyze these individuals one by one,
but it is useful to recognize that if we had the time, energy,
resources, and patience, that might be the proper way to go
about understanding the development of post-conflict justice as
we know it.
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Seeing Other Sides: Nongame Simulations
and Alternative Perspectives of Middle


East Conflict


ANNE MARIE BAYLOUNY


Naval Postgraduate School


Simple role-play simulations can not only demonstrate the dynamics of a conflict but
also create awareness of multiple perspectives even among populations relatively set
in their opinions. To teach my student population of military officers, I utilize
simple, nongame simulations of multisided Middle East conflicts that not only
facilitate learning the complex sides but also generate insight and new perspectives.
Understanding the motivations of all sides is a prerequisite to analyzing conflicts
fully and creating effective policies, necessary skills for military students. The
nongame character of these simulations allowed inclusion of the average person; a
role generating alternative perspectives, creative thinking, and understanding of
the motivations and grievances of disliked groups. Students stated that they now
appreciated different claims and the causes of even terrorist group stances, having
seen the conflict from the players’ points of view. Most students stated that they
had not considered the effect on the average person previously, viewing the conflict
and potential solutions purely in terms of superpower diplomacy, military actors,
terrorist groups, and governmental actions. By not narrowly focusing on diplomatic
negotiations, these role-plays spurred insights into the situation on the ground and
empathy for the common people.


Keywords Middle East, military, role-play, simulation


Putting yourself in the shoes of players is important for future regional
specialists.


—Student comment in simulation evaluation


Educators know that active learning, role-plays, and simulations benefit
students, but the advantages have been hard to quantify and measure. Most attempt
to measure knowledge gains and retention, yet these benefits only scratch the surface
of the contributions of active learning. Beyond the facts of the case or student
enjoyment, educators have identified skill development, confidence, civic engage-
ment, identification, critical thinking, and deeper understanding as results of active
learning (Smith and Boyer 1996; Bernstein 2008). Such nonfactual benefits are
central to the purpose of higher education. As Bernstein declares, active
citizens are as important as knowledge of facts and perhaps more so (Bernstein
2008). Changes in attitudes and other affective outcomes (Garris, Ahlers, and
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Driskell 2002) can be the main learning objectives particularly when cross-cultural
understanding and insight into motivations are integral to success in the student’s
future career.


To teach my student population of military officers, I utilize simple, nongame
simulations of multisided Middle East conflicts that not only facilitate learning the
complex sides but also generate insight and new perspectives. Since the future of
my students—military officers—often involves policy-making and intelligence analy-
sis, my overarching learning outcome is to provide the tools for full analysis of the
groups involved. Only then can they formulate effective policies or inform their
superiors. This cannot be done without significant understanding of the motivations,
grievances, and interests of groups and states; even those deemed enemies of the
United States. Student minds are often closed to what drives these groups, the
historical confrontations that form their worldview, and the grievances of their
constituencies.


Many educators recognize the need for deep knowledge and insight into other
cultures. As Stover observes, limited ethnocentric perspectives can be pervasive
(Stover 2005). Empathy, in his view, is required in order to understand international
relations. Empathy entails understanding how others feel, their values, and their per-
ceptions of the other.1 Indeed, predications of future behavior are built upon
assumptions of how groups perceive their world, its challenges, history, and threats.
Simulations can provide this new perspective. Stepping into a person’s shoes and
persona can increase identification while also adding depth to textbook facts
(Williams 2006). Students of ethnic conflict are often unable to assimilate historical
knowledge of ethnic groups and their worldview absent the pedagogical benefits of
simulations (Ambrosio 2004). Simulations can facilitate creative thinking and solu-
tions outside textbooks. Shellman and Turan explain the centrality of creative think-
ing in their simulations by reference to the intelligence failures reported by the 9=11
commission. A dearth of ‘‘imagination’’ was identified by the commission as critical
(Shellman and Turan 2006).


The design of simulations differs with the learning objectives of the educator
(Smith and Boyer 1996; Asal and Blake 2006). I created simulations to both teach
the intricacies of Middle East conflicts and to generate critical thinking and alterna-
tive perspectives. Teaching Middle East politics is challenging not only due to the
complexity of the issues and numerous sides involved but also due to ingrained
attitudes of students. Students have difficulty mastering the conflicts and drown in
the details of the players, their actions, and multiple alliances. Further, the essence
of the differing grievances and interests making up the conflicts eludes the students’
grasp. I utilize simulated role-plays that differ from many other simulations in order
to achieve two main educational goals. First, students learn multifaceted, complex
conflicts by playing it out or hearing their fellow students voice the actors’ positions.
This aids in visualizing the various sides and changing alliances. Second, students are
exposed to alternative points of view of the conflict from the perspective of the actors,
which promotes identification and creative thinking about the conflict and groups.


For these goals I created low-tech simulations that are not games or negotiations,
but role-plays of the differing positions with real-time interaction. No resolution or
agreement is sought. Since players are in a negotiation, I can include actors not diplo-
matically represented such as the ‘‘ordinary person.’’ This average person character
demonstrates the effect of abstract wars and decisions of politicians. Both personaliz-
ing the conflict through this additional player and removing the game competition
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aspects of the simulation resulted in coverage of actors’ social history that increased
the ability of students to envision the conflict through the eyes of an unfamiliar group.
The success of the simulations in generating alternative perspectives was most evident
in the large number of students declaring groups listed as a terrorist by the United
States to have the best moral case. Students often stated the most striking aspect of
the simulation was their own changed opinion to the different groups.


In this paper I present the findings of student evaluations of simulations run
over four years using content analysis (Neuendorf 2002). I begin by introducing
the challenges of my military-student population and the value of low-tech, nongame
simulations. I then describe the simulation procedure itself. I follow this with evalua-
tions of insights and alternative perspectives generated through the simulations.
I explain the attitudes of students to the various groups prior to the simulation
and their self-reported changes in attitude and views of the groups. Since a large
number of students reversed their opinions, picking groups as having the best case
they were hostile toward at the beginning of the class period, this measure is a proxy
for altered perceptions and the new ability to look past inherited labels and hostility
to the United States. I then describe the other benefits of the simulations as reported
by the students, communicating the details of complicated conflicts in a time-
efficient and fun manner and generating enthusiasm, creativity, and interest in the
subject.


Nongame Simulations of the Middle East and the Military


Middle East politics represents one of comparative politics’ most challenging tasks.
Students have difficulty viewing the conflict from the actors’ point of view. They
commonly place actors in a black box of irrationality or lack of intelligence,
investigating their motivations no further. Students fail to comprehend why the
parties do not just compromise and get on with the business of living and developing
economically. The problem of identification with the actors is particularly acute in
my student population. I teach graduate courses in Arab politics to officers from
all branches of the military. They are mainly American and mostly male (about
85%). A few are international students (overwhelmingly male). My student popula-
tion is both more and less challenging than average college students. Their varied
educational backgrounds are a challenge. Some majored in political science as
undergraduates; others were engineers. Many need to learn the basics of social scien-
tific analysis, the value of theory and history—the why—as opposed to merely
understanding the skeletal facts—who did what. The graduate program is designed
to provide them background in order to operate in the countries of their area
specialty or serve as analysts.


However, unlike the apathy encountered in other student bodies, my students
are enthusiastic and interested. As graduate students paid to return to school after
some years of work experience, they approach education eagerly and with apprecia-
tion. They genuinely desire answers for the problems they have encountered, a way
to aid people and to achieve American policy goals. Most acknowledge that the
military does not currently have the answers and policies have not achieved the
desired effects. Like students elsewhere, these officers are inundated in news of
the region and come to the class with preconceived ideas and emotions. They have
definite views of who is right and wrong in the conflicts and are exasperated at
Middle East conflicts that seem to never end.
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Using simulations in the classroom can seem overwhelming. Highly coordinated,
technology-driven games are well publicized and attractive but beyond the scope of
the average professor. They demand planning, time, coordination, technical
resources, and contacts most of us do not possess. Simulations need not be complex,
intensive or time consuming to be effective. Single-class-period simulations can be
effective (Baranowski 2006; Ellington, Gordon, and Fowlie 1998). Beyond imparting
facts, simple role-plays can expose students to alternative perspectives and can gen-
erate deeper understanding of the background to the conflict. While still retaining
the benefits of more elaborate simulations, I designed role-plays that demand little
preparation and resources. Further, the learning objectives of these simulations dif-
fer from the usual ones. These are not negotiations or games, but demonstrations of
the positions, motivations, and grievances of the players. Due to this difference, I can
include actors not party to negotiations who give depth to the conflict, making it
more real, individual, and personalized. The simulations resulted in changed
attitudes, particularly an appreciation for the grievances of groups disliked by the
students and the situation of people squeezed between hostile groups. In other
words, these simulations taught more than facts; they imparted insight and spurred
new ideas.


I utilize role-plays in my course on Politics and Security in the Levant (course
name set institutionally, not personally). The course covers Lebanon, Syria, Jordan,
and Palestine=Israel, concentrating on the Palestinian territories. The emphasis is on
the Arab countries in this course; since other courses are devoted to the politics of
Israel, we focus on the Arab side of the equation.2 I have run between two and four
simulations annually for the past four years. In addition to two basic simulations, I
tailor and alter the subjects to address recent and developing conflicts in the Middle
East. My simulations included the Lebanese civil war, the Palestinian-Israeli conflict
in general, water conflicts in the Levant, the Israeli-Lebanon war of 2006, the
Hamas-Fatah conflict, and tailored Palestinian-Israeli negotiations.3 After each
simulation, participants, who make up only a portion of the class, and their
classmates in the audience fill out an evaluation questionnaire on their opinion of
the simulation, specific questions on various aspects of the simulation, and student
opinion of the actor holding the best case. Participants also rate their own
performance (see appendix).


Once I know the class size, I set the simulations, the actors, and the number of
students involved in each. Students participate in one simulation in the class; the rest
constitute the audience. I divided the class into audience and participants for two
reasons. First, the smaller number of simulation participants provides more
opportunity for each to speak during a simulation; the entire class participating in
a simulation would drown out quieter voices (and in my experience, most women
and foreigners). Second, the students in the audience ask questions and interact with
the simulation participants in their roles as group representatives. This generates new
and varied questions, and the students respond in character for their fellow students.
Student questions were lively and provocative. The student-audience generates
questions and scenarios I had not considered, reflecting their concerns and the
questions they desire answered.4


Students sign up for a particular simulation, but not the position they will play
in it. One or two weeks before the simulation, the students involved in the upcoming
simulation draw their positions randomly from a box. This is to maximize the
possibility that students will play a position they do not sympathize with or know,
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which is the usual result. Students have a limited time to prepare their position,
usually a week or two. I limited the time for research in order to force students to
get into character quickly and not to overresearch and intellectualize their group’s
position, missing the essence of the position for the details. These are dangers for
my students. For undergraduates or heavier class loads, two- to three-week prep time
may be appropriate. I suggest general sources of information for the different actors
but avoid giving specifics since this research is part of the student’s assignment and
grade.


The students are given the name of the player they chose randomly and are told
that they are that player and need to prepare a statement and defense for the player’s
actions and positions during the conflict. I tell the students what time period the
simulation takes place, as I do not always use the present day. The students must
research their player and know what it did and why, then learn either what the player
has said in its defense against opposing views or what the player would say if
confronted by opposing groups in the conflict. Students must also prepare their
position regarding the other players in the simulation, and I give them a list of all
the other groups involved. For example, Hizbullah must not only know its stance
regarding Israel but also toward Amal and Syria, sometime allies, along with other
players such as the Druze and Christian militias in the Lebanon simulation. In what
ways do they disagree and where could they agree? Since these students are graduate
students, I give them minimal direction at this phase. For undergraduates, a list of
questions could be provided using specific events and the positions of other players
in the conflict as triggers for the student to justify the group’s actions.


A few days before the simulation, I meet with the students in order to discuss
their findings and the questions they have on their position. This allows time for
the student to do additional research, if necessary. I ask them about their group,
its actions and motivations. During this meeting, I review potential challenges the
student will hear from other players regarding his=her actions, going through the list
of players, and make sure the student can answer sufficiently. This meeting can be
used as a quiz. After the meeting I direct the students to additional references if
needed.


On the day of the simulation, players arrive with a written five- to seven-page
position paper detailing their group’s stance, who they are, what they care about,
and what they want. The paper can be written in the first or third person, and is done
individually even if more than one player represents the group. Expressing their
positions in an organized and coherent paper aids in fleshing out the logic of their
group. In this paper, they first state the group’s position and its rationale then
present the group’s stance against other players in the simulation. To increase
creativity, I do not provide a set outline. Some students have been very innovative
in this paper, writing insightfully in the first person.


Students also make a sign for their group to post at the simulation. (I have found
that the degree of effort into the sign often curiously corresponds closely to the
group the students play; students playing well-organized groups come in with
computer-mastered signs. Those playing less organized and less financially
well-heeled groups have come in with a crayon-drawn sign on the back of a paper
bag.) Students are free to bring other props, with the exception of weapons. Students
have come dressed as their players and one came in handcuffs (he played a character
in jail whose most prominent picture was holding his handcuffed hands in the air).
Others came in with maps or pictures.
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The students also prepare a short two-minute brief to be presented to the class of
their group, its position and desires. Forcing the position to be clear in a few minutes
promotes clarity and distills the main points. However many people play the group,
only one brief is presented. I list the order for the initial reading of group briefs. This
order follows the major players, alternating opposing sides. In the Lebanese civil war
simulation, I begin with the protagonists to the initial fighting, the Lebanese Pha-
lange (later turned the Lebanese Forces), and then the Palestinians. The time limit
on these briefs must be strict, as they can drag on and bore the audience. Rebuttals
of the same length are then presented in the same order. These are extemporaneous,
as students respond to the allegations against them presented by other players in
their briefs.


Following these ordered presentations, players are free to address each other at
will, asking questions and presenting their sides. Half way through the (two-hour)
class I stop and allow the audience—the rest of the class—to question the players.
Students in the audience addressed players in their roles, and participants often
had to extrapolate from what they knew to predict new positions or future actions.
One year I asked students in the audience to come in with prepared questions, but I
found these became irrelevant after the first half of the class. New questions arose
and old questions were usually answered in the course of the class. Spontaneous
questions worked best. I only intervened to correct an egregiously incorrect position
that would skew the entire simulation. After the simulation, the class discussed the
topic and I answered questions and filled in gaps.


Students fill out an evaluation with open-ended questions after the simulation
(see appendix). The purpose of this evaluation was for students to think about the
simulation and for me to gauge the points of interest and needs for clarification in
the follow-up class. I asked the students about the best, worst, and most striking part
of the simulation. I also asked what else they wanted to learn about this subject.
Additionally, I asked students if they felt there was a winner in the moral sense of
having the best case. The last question asked participants to rate their performance.
Due to the wording and open-ended nature of the questions, students responded by
discussing their ideas of the conflict itself, the topic, and new questions they wanted
to explore. In the best, worst, and most striking questions students commented on
their learning experience.


Measuring New Perspectives


My intent for the simulations was to teach the specifics of the conflicts—particularly
the numerous players and changing alliances—in a fun and effective way. The Leba-
nese Civil War, for example, confuses even academic specialists. At one time or
another, some 100 militias (American Task Force for Lebanon, 1991 #1331@37)
and a dozen foreign countries were militarily involved.5 Most allied or took aid from
their ideological opponents during the conflict. Yet after reading the evaluations
I realized the simulations were doing more than imparting the players of a multifa-
ceted civil war. It had in fact made the students more open minded about the groups
presented. I noticed common themes, particularly when I added a player called
variously the common person, ‘‘the middle class,’’ or the ‘‘average person.’’ This
player provoked new questions and insights from students.


To analyze the benefit of the students from the simulations I used content
analysis, letting the statements of students in the evaluations drive the categories


Nongame Simulations of Middle East Conflict 219


D
o
w
n
l
o
a
d
e
d
 
B
y
:
 
[
B
a
y
l
o
u
n
y
,
 
A
]
 
A
t
:
 
0
3
:
1
2
 
2
9
 
J
u
l
y
 
2
0
0
9







for quantification. The evaluations used over the four years of simulations consisted
of open-ended questions; students had to volunteer their answers. This made
quantitative assessment difficult but provided substantive information on what
students felt was their main takeaway or gain from the exercise. The evaluation
served as a second debrief for the simulation, where students could share their
thoughts openly. It provided the maximum possibility for students to say the first
thing that came to mind. Importantly, I did not tell students before the simulation
that my goal was their altered attitudes or sympathy; this would have skewed the
results. For them the purpose was to understand the conflict and the players.


Since my purpose was not the measurement of the simulation’s effect, I did not
conduct pretests to identify attitudes prior to the simulation. Fortunately, I had
effective substitutes for such a pretest.6 The simulations take place after the middle
of the course, and by this time I have gotten to know my students and their attitudes
(classes are around 25 students). I did not teach on the subject before the simulation.
Students were exposed to a historical background of the countries only, prior to the
simulation. Further, I am able to generalize the attitudes of my student population
with some confidence. With few exceptions, my students do not view enemies of the
United States or groups labeled terrorist sympathetically. Their profession is focused
on fighting these groups. Some are empathetic to these groups, and the attitude of
those individuals is generally clear to me prior to the simulation. At most, I judged
that a small minority of the students, which I estimate at far less than one-quarter,
could be classified as open to such groups as Hamas or Hizbullah.7 For example, it is
safe to declare the Marines in general as anti-Hizbullah, which is the organization
responsible for the bombing of the Marine barracks in Beirut in 1983, killing over
200 U.S. Marines. This institutional history is well known to them. In addition, most
students are somewhat religious and favorably disposed to Christian groups or allies
of the United States. In general, the students believe overwhelmingly in power
creating facts on the ground. The spoils of war should be recognized, as one stated,
and the most powerful rules the day. They do not often consider the plight either of
the underdog or the common person. The training and background of the students
has led them to believe that international law and the United Nations do not
represent effective solutions to conflict.


I measured changed attitudes and insight into the different sides of a conflict in
three ways analyzing the content of student evaluations of the simulations.8 First, I
measured the group students picked as having the best moral argument. I utilized my
knowledge of their attitudes to analyze new insights or open mindedness. Identifica-
tion of the winner shows if students are open to new perspectives when they pick a
player they disagree with, is listed as an ‘‘enemy’’ of the United States, or uses terror-
ism. In some cases, viewpoints favoring Christian groups or other allies of the United
States were new perspectives for those students. This was the situation 3% of cases I
can pinpoint. Since I was unable to code ‘‘change of perspective’’ itself for all the
students, I utilized the group students picked with the best moral case as a close
proxy.


Second, I identified the number of students writing new insights or changes in
their prior perspective in their evaluations. I did not include increases in factual
knowledge in this category of insight. Insights in this category include sketching
outlines of a peace settlement on the evaluation form or calling for international
and UN involvement, or statements that the student felt opposing sides had valid
arguments. These would be innovative and new ideas respectively for my students.
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I verified the new character of the comment through statements in the rest of the
evaluation and knowledge of the individuals—where questionable, I placed the
evaluation in the ‘‘no insight’’ category. In this category I was able to include those
whose change ran opposite to the bulk of the class. This form of content analysis for
these simulations has definite limitations but also tells much. Not only did they
change their attitude but they also needed to be aware of that change, to put it into
words, and to volunteer it as a primary outcome of the simulation. The open-ended
nature of the evaluation questions adds weight to student comments.


Third, I noted particular recurring comments in the simulations, including how
many wrote about the average person character or actors excluded from negotia-
tions. Attention to this character demonstrates a new way of viewing the conflict
and insight into the conflict’s everyday effects. This measure differs from the number
of insights, as it includes comments on points of fact or observations regarding this
player. I excluded those who merely picked the common person or minor, excluded
party as the one with the best moral case. Students had to write on the player to be
counted in this measure.


I separated these measures by male and female, and participant in the simulation
or audience member to identify any differences among these students. The pool of
women was too small for statistical significance, but their results were interesting.
Women tended to pick the ordinary person or refugees as having the best moral
case. They did not pick violent groups, except for one woman playing that group,
even when much of the class chose such an actor. Almost all women picked the
underdog or less advantaged group, provided it was not terrorist. However, many
of these women in fact constituted much of the 15% I classify as sympathetic to
the downtrodden or enemies of the state before the simulation. The participants
wrote more in their evaluations and explained their statements. The breakdown of
the population in these simulations, a total of 98 students, was the following
for the four years combined: 16% female, 6% foreign, and 3% civilian. The break-
down of the military branches was 33% Air Force, 22% Navy, 19% Marines, and
16% Army.


The Best Moral Case


Reflecting the changed perception of the conflict and the parties involved, the
question on picking a winner yielded surprising results. I counted only the primary
winner picked by the students, as they often picked also a second and third. A
number chose two simultaneously, which is reflected in the list of winners below.
Opinions were divided, but a large number in each simulation picked a previously
disliked group, demonstrating that the simulations spurred thought into the situa-
tion of unpopular actors. Very few chose the one who holds the power, for example
due to the spoils of war, which is surprising given the student population. Others sta-
ted that no one had the moral high ground. Generally, the winners were those
deemed to have a solution to the conflict, be least violent absent provocation, or
the most victimized.


New perspectives were particularly apparent when a student voiced sympathy
for a group she did not like before. For the Lebanese Civil War (Table 1), 62%
picked Hizbullah or the Shi’a, current enemies of the United States, or the
socialist, pro-Palestinian Lebanese national Movement. The next largest number
picked ‘‘no winner,’’ followed by 5% who chose the Christians or Israel
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(U.S. allies). One stated that the most striking thing of the simulation was his=her
sympathy for groups previously thought of in wholly negative terms. ‘‘[The most
striking thing was] that the Shi’a may have actually had the best argument and
that I may be empathetic to their cause as it related to Lebanon in the 70s and
80s.’’ One Marine turned red when he drew his position as Hizbullah, due to that
group’s role against the Marines, but ended understanding the group and picking
them as the best moral case.


Similarly, in the Hamas-Fatah simulation (Table 2), 44% picked Hamas,
likewise and enemy of the United States. One student who wrote he wanted to pick
Hamas as the moral winner, but his profession did not allow ‘‘encampment with the
stated enemy of the state.’’ His second choice was Marwan Barghouti, a Palestinian
in jail for terrorism against Israel: ‘‘His case appears to promise finality to the
peace process by preserving the dignity of both sides.’’ In the Hizbullah-Israel war
simulation (Table 3), 28% picked Hizbullah as the best case against the American
administration’s stance on the conflict.


The simulations promoted identification with the average person or the
underdog. The Hizbullah-Israel war simulation resulted in 56% voting for the


Table 1. Responses to the Lebanese Civil War simulation (%)


Best moral
case


Of whom
participants


Of whom
women


Shi’a=Hizbullah 37 15 1
Lebanese National Movementa 25 13 4
No winner 21 5 1
Christians (Lebanese Forces)
or Israel


5 3 0


Contradictory responses 5 1 1
Druze=Progressive Socialist Party 3 1 0
PLO 1 1 0
Syria 1 0 0


Note. This is derived from a total of 75 evaluations; 30 were participants in the
simulations, and six were women.


aThe group was socialist, pro-Palestinian, and secular.


Table 2. Responses to the Hamas-Fatah conflict simulation (%)


Best moral
case


Of whom
participants


Hamas 44 25
None 31 6
Palestinian Authority 13 6
Marwan Barghouti 12 5


Note. Derived from 16 evaluations; six were participants. Women did
not self-identify in the evaluations and did not play roles in this simula-
tion. There was no ‘‘ordinary Palestinian’’ represented in this simulation
due to student numbers.
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Lebanese people. Ordinary Palestinians were chosen by 34% in the Israel-Palestine
scenario (Table 4) and a further 16% picked the Palestinians in general without
specifying. The water conflict simulation (Table 5) resulted in 42% voting for the
downstream countries, those on the receiving end of water allocation. As stated
previously, the students believe that those with the resources can determine its
allocation—ownership furnishes unilateral discretion. Students commented on how
much they learned from the inclusion of ordinary citizens and minor players not part
of negotiations.


While these results are striking, the new perspectives were usually not consistent.
Students voiced opposing points of view in their evaluations. I interpret such contra-
dictory points of view as a positive indicator of new perspectives, that the students
are viewing multiple sides. Further, each simulation was discrete in its effects. No
general increase in sympathy for the underdog as a category resulted as the class
progressed, as is shown in later simulations. If the students were not exposed to
the arguments, their view did not change to sympathy. This result could differ with
other populations of students.


Table 3. Responses to the Hizbullah-Israel War of 2006
simulation (%)


Best moral
case


Of whom
participants


Lebanese people 56 6
Hizbullah 28 11
None 11 0
Israel 6 6


Note. Derived from 18 evaluations; four were participants.
Women did not self-identify in the evaluations and did not play
roles in this simulation.


Table 4. Responses to the Israel-Palestine conflict simulation (%)


Best moral
case


Of whom
participants


Of whom
women


Ordinary Palestinians & refugees 34 21 4
Palestinians in general 16 6 0
Marwan Barghoutia 7 1 0
Hamas 6 4 0
Kadima party 4 3 0
Israel 4 0 0
Jordan 3 3 0
Israeli settlers 3 1 1
United States 1 0 0


Note. Derived from 72 evaluations; 35 were participants in the simulations,
and five were women.


aA leader of al-Aqsa Martyr’s Brigades. Currently imprisoned by Israel.
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New Insights and Excluded Groups


As another indicator of new perspectives and creative thinking, I identified the
number of comments in the evaluations that run contrary to students’ prior
preconceptions. Many new insights run counter to U.S. policy. These comments
were volunteered due to the open-ended structure of the evaluation. These are
separate from questions the students brought up in the evaluations or factual
observations. Overall, 65% wrote their thoughts in the evaluations and, of those,
78% wrote new insights or alternative viewpoints (see Table 6). Such insights include
the new perspective that no one truth or correct view exists. Some stated that there is
no single ‘‘bad’’ or ‘‘good’’ guy, that no single case was correct; all sides had good
points and elements of blame. One stated that moderation or realism depend on
the interpretation. Another stated that each side had ‘‘rational ideas that were not
rational to the other sides.’’ Others wrote that a person could argue any viewpoint
depending on what she valued. One student wrote, ‘‘[I] found myself sympathizing
with some part of what every participant said.’’


Other insights included the observation that opposing players had common
interests but were unable to identify and act upon those commonalities. Others
began to imagine frameworks for a solution to the conflict. Thirty-one percent of
students in the water simulations stated that the conflict could be a method to
achieve regional peace. ‘‘[The water simulation] gave ample opportunity to see the


Table 5. Responses to the water conflict simulation (%)


Best moral
case


Of whom
participants


Of whom
women


Downstream countries 42 23 12
Upstream countries 23 15 0
No winner 23 4 0
Both up and downstream 12 12 0


Note. Total evaluations: 26; total participants: 14; total women: 3.


Table 6. Percent of new insights in the evaluations


Percent
writing
insights


New=alternative
insights as a percent
of all evaluations


New insights
as a percent of
those writing


Hizbullah-Israeli War 2006 61 39 64
Hamas-Fatah Split 44 31 71
Water 73 50 68
Lebanon civil war 64 51 80
Israel-Palestine 70 57 82
Total 65 50 78


Note. Total number of evaluations was 209. Almost all participants wrote insights.
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myriad of opportunities for cooperation that exist between all sides.’’ Another
stated, ‘‘[I was most struck] that water was a factor for peace. [It’s] not sexy, but
it plays large role here.’’ A surprising number of students (almost 20% in the water
simulation) advocated a role for an international or United Nations agreement. This
is striking since the students are overwhelmingly opposed to international law as a
solution to conflicts. Students also referenced international law in the Hizbullah-
Israel simulation.


They began to look beyond typical depictions of groups and to ask questions
about policy solutions. Some comments noted facets of the organizations that use
terrorism other than the much-discussed terrorism. ‘‘[The most striking thing was]
how much the focus of rhetoric is on terrorism, and nothing else about a group,’’
a student said. Hamas was declared by some to be legitimate due to being elected
democratically. Students also perceived military and diplomatic policy in new ways,
stating that a policy of ‘‘punishing’’ people backfires or that countries ‘‘have unrea-
listic expectations for bombing campaigns.’’ ‘‘The United States,’’ one student wrote,
‘‘is missing the domestic dimension of Lebanon’s interaction with Israel.’’ Students
were surprised at how much of the conflict was domestically generated, not due
to regional or superpower dictates. The pragmatism of actors, contrary to their
rhetoric, was a surprise to many.


Identification and new perspectives came from the inclusion of actors outside
diplomacy. The minor players and average person actors left a lasting impact on
the students. In addition to declaring these players the moral winners, 58% of
students wrote about these minor players in those simulations where these players
were included, who included the average Palestinian, the Palestinian refugees, the
Lebanese, and the Israeli settlers. Students wrote, ‘‘[I was struck by the] moving
appeals of excluded refugees from negotiations.’’ ‘‘[I was most struck by] the plight
of the people in the conflict—no one [is] standing up for them. ‘‘Although I strongly
disagree, they [the Israeli settlers] have many points to debate and must be included
to come to a lasting peace.’’ Students stated that they learned a lot from these
players. ‘‘It was good to have those ‘other’ classes (i.e., refugees, Palestinian middle
class) voicing their concerns.’’ The simulations presented the view from the actors
themselves, not how others view their situation. ‘‘[The best part was that the]
different Israeli and Palestinian perceptions of the conflict were emphasized.’’
‘‘I see the position of the other groups.’’ ‘‘No one reflects or defends the . . . people.’’
‘‘I didn’t realize that settlers have a point.’’ ‘‘[It] brought new appreciation to
different claims.’’


Role-plays force students to ‘‘personalize’’ their role through identification, and to
some extent empathize, in order to answer questions and to engage other groups.
Students had to place themselves in the group’s position and to come up with what
the justification or issue position would be, thinking in character on the spot.
‘‘Role-playing forced us to dig up support for our viewpoints, even if we didn’t
personally agree with them. I wonder if political leaders today do the same as their
situations and circumstances evolve.’’ ‘‘You begin to see the civil war from the
character’s viewpoint . . . one walks away with a changed viewpoint of the civil war.’’
‘‘I enjoyed that this was a learning experience that was an alternate method to lecture
or discussion. The first person participation forced me to know the issue from all facets
and place myself in the position of my party.’’ ‘‘Being able to field questions from the
class and debate with the participants put me in the position of having to empathize
with the Shi’a. I would have liked to spend much more time on this, as there was so
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much more nuance to the history of the Shi’a position than I was able to articulate.
Thinking in that frame of mind sure took some getting used to.’’


Learning the Conflict and Creativity


As in other simulations, students enjoyed the experience and felt it was educational.
Students reported in the evaluations that they learned more, and that the simulations
spurred more questions and investigation into the topic. Students referred to the
experience and knowledge learned from these classes in future classes. Students
appreciated and enjoyed the intensity and learning environment of the simulation.
It clarified the conflicts for the students. One student wrote, ‘‘The interaction among
the participants brought about an exciting and fun way of learning about the
civil war.’’ Another said, ‘‘It was good to see all sides at the same table, this made
the true battleground fog clearer to detect. The simulation was instructive. Good
learning tool.’’


The debate and questions from the audience were the aspects of the simulations
students stated they liked the most. The debate illustrated divides between parties
and revealed contradictions in the positions of the groups and the polarization that
debate and confrontation themselves create. A student wrote, ‘‘[T]he actual debates
themselves bring out the learning points especially when they become heated.’’
According to another, the best part was ‘‘after the break when the players debated
back and forth and took questions. Some of the questions were very poignant.
Simulators had excellent responses.’’


Students thought the simulation reflected the reality on the ground and were
struck by the real feel to the grievances expressed. A student wrote, ‘‘This brought
more than just a discussion, it brought in real emotion to the debate.’’ Another
stated ‘‘The best part of the simulation was when the parties argued amongst
themselves without outside (non-actor) involvement. I think that best illustrated
the true difficulties that have thus far, prevented any real resolution of these troubled
issues.’’ ‘‘Most of the participants added in enough emotion into their responses that
it became easier to see how the real actors got caught up in and behaved in this
mess.’’


Students demonstrated creativity in the researching and preparing for the
simulations; a notable achievement especially in this student population, since their
profession does not often provide space for creativity. A representative of the
Palestinians for the water conflict simulation brought in a bottle of brown water
and asked the Israeli representative if he would himself drink it. Others dressed
the part. One playing Marwan Barghouti came handcuffed, as the Web site shows
him. The Palestinian checkpoints in particular struck the students. The representa-
tive of the average Palestinian came in late one year (waiting in the hallway),
saying she was held up at a checkpoint. Another year a student playing the
same group asked for permission to leave early in order to get across the checkpoint
before it closed. This student portrayed the average Palestinian by bringing life
to dull statistics: As ‘‘Joe Palestinian,’’ he embodied the statistics by stating, ‘‘I have
X education, Y number of children, have been arrested Z number of times.’’
The representative of the Lebanese people in the 2006 war did likewise, putting in
the first person the effects of that war.


Students began to picture the conflict in terms of the simulation even after the
class period ended. They often substituted the name of the student for the name
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of the group he=she represented when discussing it in future classes. Students
overcame their hesitancy to view the conflict from the perspective of the local actors
and argued from the standpoint of groups many of whom are deemed terrorist.
The simulations provided for increased freedom of expression. Students could voice
severe positions without fear of repercussions, and the quiet students became
opposite in these simulations.


Difficulties, Challenges and Logistics


One problem that often arises in the simulations is that some students take too much
time and go beyond their time limit. The professor here needs to keep the students on
track and facilitate equal time among players. Many wanted the simulation to last
longer. Participants often cited the worst part as the difficulty of fulfilling the
requirements of the role-play itself, such as the research and summarizing the
position of the group quickly. Students were unsure what they were supposed to
do, as they are used to trying to ‘‘win’’ or to play a specific game. The military is
accustomed to simulations (Gredler 2003), but such simulations are games to
develop specific skills and with a definite outcome. This is partly an aspect of the
simulation but can be alleviated somewhat by the professor alerting them in advance
that the goal is to demonstrate the positions and to represent the grievances, not
reach a solution. While some did not like the opening statements, they seem to be
a necessary evil, introducing the platform of the group, and were foundational for
many, cited as their favorite part.


Conflicts that are more current or ongoing can be more difficult for role-plays,
as there is less information on the groups’ positions. It was harder to get debate
going and responses from participants were shorter. In addition, less conflictual
simulations were not as enjoyable for the students, since they lacked heated debates;
although they could communicate much information and students learned a good
deal. The simulation on water falls into this category. Students stated it was more
boring than others, but most cited many new facts they learned about water and
its pivotal role in regional peace.


Deciding the players in the simulation can be difficult. The choice of players
varies by the goal for the class and the simulation. I both simplify the conflicts
and expand them. This sacrifices accuracy to achieve a more comprehensive view
of the conflict and a modicum of simplicity at the same time. This is done to make
the conflict manageable but still include the average people in a conflict. For one
simulation, the Lebanese civil war, I set the time period as the middle of the war
but still include a group that has basically disappeared. As conflicts progress, some
players popular and important at an earlier stage do not survive, as is the case with
the Lebanese National Movement. The group in this case represented a secular
solution for the country and was a major player in the first few years of the war.
Including it provides students a more complete picture of the conflict than would
arise from only the groups present later in the war. The professor also needs to
set the order of presentations.


Larger simulations utilizing teams—two people representing a group—works
well. One or multiple persons can represent groups. While students in larger simula-
tions (nine players) complained that there were too many people, the number added
a degree of lively debate that smaller ones did not have. Indeed, the complaint
reflected the fact that many voices were trying to be heard. Smaller simulations
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lacked that level of enthusiasm and ‘‘chomping at the bit’’ to state their side. Four
players are too little; seven appear about right. Teams function well for some of
the more unpopular groups. The individuals are emboldened to state their positions
when working in pairs, while alone they are much quieter. For undergraduates,
teams may be useful for all players. The danger with teams is that one student can
dominate. For grading, I take this into account and have additional barometers to
judge the student, through the written papers (done individually while the
two-minute positions are joint) and the individual meetings. Some intervention from
the facilitator can help the quieter students speak more.


Conclusion: Advantages of Nongame Simulations


Simulations need not be all-consuming or high-tech teaching tools in order to
generate critical thinking. If such work-intensive simulations were the only option,
few would be able to utilize this valuable teaching tool. I designed simulations that
secure the education benefits without long planning, resources, and technology.
Professors who lack teaching assistants or aids can run them. The form can be
adapted easily to new conflicts and differing numbers of players and inserted into
most classes without overhauling the class schedule. My model of role-plays demon-
strates that the pedagogical benefits of active learning can be obtained through
simple simulations entailing little of the educator’s time. This version of role-play
is low tech, facilitating ease of implementation with little capital, preparation time,
or coordination. The model can be expanded to incorporate technology, increased
time, and coordination, if desired.


Simple role-play simulations can not only demonstrate the dynamics of a
conflict but also create awareness of multiple perspectives even among populations
relatively set in their opinions. Understanding the motivations of all sides is a
prerequisite to analyzing conflicts fully and creating effective policies, necessary
skills for my students at the front of the U.S. military. The nongame character of
these simulations allowed inclusion of the average person; a role generating alterna-
tive perspectives, creative thinking, and understanding of the motivations and
grievances of disliked groups. The simulations taught students that right and wrong,
truth and falseness, were not always easy to determine, if possible at all. Students
stated that they now appreciated different claims and the causes of even
terrorist-group stances, having seen the conflict from the players’ points of view.
Students came up with outlines of which groups could potentially form a solution
and which ones had common goals. They questioned current policies and drew
theoretical lessons. Most students stated that they had not considered the effect
on the average person previously, viewing the conflict and potential solutions purely
in terms of superpower diplomacy, military actors, terrorist groups, and governmen-
tal actions. By not narrowly focusing on diplomatic negotiations, these role-plays
spurred insights into the situation on the ground and empathy for the common
people.


Notes


1. Empathy can also skew individual opinions favorably toward the subject of empathy.
Still, I contend that there is a better probability of constructive policies if the decision makers
have a thorough understanding of the reality on the ground that includes the sentiments of the
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population. With the students in my classes, there is minimal danger of overidentification due
to the general negative attitude toward the Arab groups; an attitude I describe below. The
students do not lose the perspective that these groups are opposed to U.S. policy but gain
an appreciation for the worldview of that group.


2. The students have had many personal interactions with Israelis. Due in part to these
relationships and often their religious backgrounds, they identify with the Israelis. Given the
need for a manageable number of simulation participants and a desire to communicate alter-
native perspectives, I did not include an Israeli average citizen. I may do so in the future.


3. I ran simulations in 2003, 2005, 2006, and 2007. In 2003, I ran two simulations, on the
Lebanese civil war and the Palestinian-Israeli conflict. In 2005 and 2006, I added a third on
water conflicts, expanding the countries to include Turkey. In 2007 in response to develop-
ments, I ran four role-plays, the Lebanese civil war, a pared-down Palestinian-Israeli negotia-
tions, the 2006 Hizbullah-Israeli war, and the Fatah-Hamas split.


4. For example, in one Palestine-Israel simulation a student asked the United States
representative what the effect of Iran was on U.S. policy toward the Palestinians. The student
answered he felt the conflict with Iran was being transposed onto the American view toward
Hamas.


5. Five foreign militaries were involved in the fighting, excluding United Nations peace-
keepers, one of which was a multinational regional force, the Arab Deterrent Force. Syria was
the main participant of this force, but Sudan, Libya, and some Gulf states took part. Major
military funding and sponsorship came from Iran, Iraq, the Soviet Union, Egypt, Jordan,
Saudi Arabia, and Libya.


6. This is of course not equivalent to a pretest, which I can run in future classes. My evalua-
tion of student views comes from personal one-on-one conversations and class discussions during
the prior weeks. Other professors verified my anecdotal conclusions of the students’ opinions.
Those with dissenting views generally spoke with me privately or after class on their views.


7. While not a quantitative determination, students accept the U.S. administration’s view
that a group deemed terrorist is so. Additionally, these two groups have killed or threatened
members of the U.S. military, or people the students sympathize with—the Israelis. They
therefore come to class hostile to these groups.


8. I am the only Middle East professor to utilize simulations, simplifying the evaluation
of their effect.
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Appendix A


Positions in the Simulations


Lebanese Civil War—Meeting Takes
Place in 1985–1988


1. Lebanese Forces
2. Lebanese National Movement


(assume still exists)
3. Druze=Progressive Socialist


Party (PSP)
4. Shiites (Amal and


Hizballah)—or separately
5. The Palestine Liberation


Organization (PLO)
6. Syria
7. Israel


Palestinian-Israeli Conflict


1. Israeli government
2. Israeli settlers
3. Palestinian Authority
4. Jordan
5. Palestinian refugees in exile
6. Average Palestinian in the


occupied territories
7. Hamas
8. Kadima


Palestinian Authority-Israeli Conflict
(Pared down Version)


1. Hamas
2. Palestinian Authority


president
3. Current Israeli government
4. Israeli settlers
5. U.S. government


Water Conflict


1. Turkey
2. Israel
3. Palestinians
4. Jordan
5. Lebanon
6. Syria


Israel-Hizbullah War 2006


1. Lebanon government
2. Hizbullah
3. United States
4. Israel
5. Average Lebanese


Fatah-Hamas Split: Present Day


1. PA President=Fatah in power
2. Al-Aqsa Martyrs’ Brigades and


Marwan Barghouti (two people)
3. Hamas and Islamic groups


(two people)
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Appendix B


Simulation Evaluation Questions


1. How do you feel the different sides expressed their positions? Be specific.
2. What do you feel was the best part of the simulation?
3. What was the worst part?
4. Was there, in your opinion, a clear ‘‘winner’’—not in the debating sense of who had


the best rhetoric, but of having the best case (morally)?
5. What was the most striking thing you learned from the simulation?
6. What did you want or expect to learn but did not?
7. PARTICIPANTS: How would you rate your own presentation and participation


in this simulation, on a scale of 1 to 7 (7 being the highest) and why?


Name: (only necessary if a participant)


Appendix C


Simulation Instructions Professor Baylouny NS 3361: Levant Politics


1. Make a sign for your group or state.
2. Prepare a 2-minute (maximum) position statement. This will be handed to me.


It does not have to be sentences – bullet points are fine.
Speak in the ‘‘we’’ or I voice: assume the identity of the people you represent.


Even if there are multiple factions within that group. For example, ‘‘part of us
lean toward the . . . party because . . . others reject this. . . . Our over-riding ratio-
nale is. . . .’’


Summarize, don’t read your position. Make this brief! Hit the highlights.
Concentrate on your positions and demands, not history.


If the position changed over time, lay out the timeline of your decisions and
actions. ‘‘At first we put our hopes in . . . then, we split off and . . .’’


Hit the key points in your talk. Lay them out so everyone understands what
your main positions and demands were.


Make sure you provide a sound-bite synopsis of: who you are (bit back-
ground=history), what your grievances are and what your vision of a solution
is; What you are upset with and what you want to happen.


3. Search for sources – particularly articles and some groups have web sites. Journal
of Palestine Studies is helpful, also Middle East Report, ICG, and Carnegie.
Look through the electronic sources in the bookmark file from the class CD,
and the country folders on it for articles.


4. Be prepared to defend your position against others: know how you differ and
what you want of them. Highlight these in our simulation discussion, after the
positions have been laid out.


It may help to prepare some questions for the other participants relevant to
your grievances and goals.


5. During the simulation, highlight differences or similarities with other people’s
positions, no matter how strange the alliance may seem. Jump in to agree or
disagree.


6. Make an appointment for my office hours to discuss your position, or help with
sources. We need to review the essence of your position before the simulation
in class.
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7. Write a 5–7 page synopsis of your group’s position. Make sure this is analytical
and utilizes the third person voice speaking about your group. Keep the rhetoric
to a minimum, please. You are deciphering their position from within –
providing background and substance to the position statement (first person voice
in the simulation). Use references as needed. Provide details – not just
generalities.


8. Work together as a team for the presentation if there is more than one. But each
write your own separate papers.


9. Feel free to bring maps, flags, or other paraphernalia demonstrating your
position (within reason – no guns please).
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 Introduction: The Early Muslim State 
 
Islam is one of the three Abrahamic monotheistic religions and one of the most widely 
followed religions in the world.  The literal translation of the word Islam means surrender 
or submission, 1  in this case to God. Followers of the religion believe in prophet 
Muḥammad, whose message was received in the seventh century in the form of scripture, 
compiled the holy book Qur’an. After the prophet’s death, there was debate over the 
mode of governance. Most of the leaders of the early Muslim community met in Ṣaqifat 
Banī Sāʿda in Medina to settle the future of the Muslim nation. It was agreed that Abū 
Bakr would lead the Muslim community as the Caliph.  Abū Bakr was succeeded by 
ʿUmar who upheld earlier ordinances by Abū Bakr and ‘promulgated a number of 
ordinances and regulations pertaining to state administration, family, crime and ritual.’2 
In addition to these instrumental steps, Umar insisted on adherence to the Qur’an, which 
‘[a]t this early period...combined with the policies of the new order, represented the sole 
modification to the customary laws prevailing among the Peninsular Arabs.’3 


What is Islamic Law 


Sharīaʿ 
Attempting to define Islamic law proves to be a daunting task. Because of the dynamic 
nature of the legal system and the absence of a unified code, but not the absence of 
authoritative texts, any definition of Islamic law is bound to over or under inclusion 
depending on the approach taken by the different schools of thought to this highly rich 
field.  The term Islamic law as a translation of al-Qanūn al-Islāmī is to some extent alien 
to the Muslim legal tradition and is probably closest to the term sharīaʿ in Arabic. sharīaʿ 
literally means path and has been commonly used in reference to ‘a prophetic religion in 
its totality, generating such phrases as s̲h̲arīʿat Mūsā , s̲h̲arīʿat al-Masīḥ (the law/religion 
of Moses or the Messiah ), s̲h̲arīʿat Mad̲j̲ūs (the Zoroastrian religion) or s̲h̲arīʿatu-nā 
(meaning our religion and referring to any of the monotheist faiths).’4 In the Islamic 
tradition, sharīaʿ encompasses the Muslim approach or path to a pious and Islamic 
compliant life, which includes but is not solely limited to legal matters. 


Fiqh  
The term fiqh (or fik̟h) refers to juristic efforts aiming at coming up with rules that are 
compliant with sharīaʿ. After the death of the prophet, the early Muslim community was 
confronted with the issue of regulating life in accordance with Islamic law. While, as 
mentioned earlier, the Qur’an’s centrality was evident from the beginning, the social, 
political and economic matters that the early Muslim nation faced required development 
of a legal system. The human process of development of such a legal system in which 
rules were extrapolated from the various different authorities and applied to the various 
hypothetical and real case scenarios is referred to as fiqh. But the term fiqh, which 
literally means understanding or knowledge, took some time to evolve into the earlier 
stated definition.  
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Initially, Muslims made a distinction between ‘ilm and fiqh. 5  ‘Ilm referred to the 
knowledge of the Qur’an and its interpretation and authoritative statements of the prophet 
and the early companions, whereas fiqh referred to ‘the independent exercise of the 
intelligence...in the absence or ignorance of a traditional ruling bearing on the case in 
question.’6  


Uṣūl al-Fiqh 
With later development of Islamic law, fiqh was divided to two main categories. The first 
category, Usūl al-Fiqh (trans. sources of the law), referred to jurisprudential theories 
addressing the hierarchy of the sources. Early Muslim scholarship did not develop a 
reasoning theory that applied to different legal questions and was more willing to shift 
from one reasoning mode to the other, but with the development of the field, theoretical 
frameworks were adopted with the objective of formulating general jurisprudential rules 
addressing the hierarchy of the sources in Islamic law. Not all schools of legal thought 
adopted the same hierarchy, nor did they all accept the same sources as authoritative. In 
the section addressing schools of thought, the various theories adopted by each school is 
briefly highlighted. The below section gives definitions of the most common sources of 
Islamic law.  


Qur’an 
The Qur’an is the holy book of Muslims. The vast majority of Muslims believe that the 
text of the Qur’an was transmitted literally to Muḥammed from God through the angel 
Gabriel. It is the most authoritative and sacred text in the Muslim tradition. The 
contemporary form of the Qur’an is the same across the Muslim world. ‘This, Muslims, 
believe, is due to the fact that the compilation and arrangement of the chapters was 
completed - under the divine instructions - by the Prophet himself.’7  While historical 
scholarship attempting to trace the origin of the Qur’an confronts a very challenging and 
a complex task, some accounts claim that the text continued to exist in its fragmented 
form until shortly after the death of the prophet and that it was the third Caliph, ʿUthmān 
ibn ʿAffān who commissioned the prophet’s scribe to supervise the compilation process.8  


The Qur’an is not solely a legal text, but its verses also have religious, spiritual and 
ethical implications. The weight of legal analysis in the Qur’an has been the subject of 
debate among Islamic studies scholars. There is a general agreement that the number of 
legal verses in the Qur’an amount to around 500 verses, but there is disagreement over 
the qualitative significance of these 500 verses within the more than 6000 verses of 
Qur’an. Some argue that the legal aspects of the Qur’an are incidental considering the 
ratio between the legal and the non-legal versus.9 On the other hand, opponents of this 
view state that if one were to consider the repetition of the non-legal verses and the length 
of the legal verses being twice or thrice the non-legal ones, we would find that the Quran 
contains no less legal material than does the Torah, which is commonly known as the 
law.10 
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Sunna 
The other textual source in Islamic law is the sunna of the prophet. Linguistically, sunna 
is a value neutral term that is ‘defined as a way of acting, whether approved or 
disapproved, and is normally associated with the people of earlier generations, whose 
example has to be followed or shunned by later generations.’11 Eventually, sunna ended 
up to connote the traditions relayed from the Prophet. There has been an extensive debate 
in the academic field over the initial authoritativeness of the Prophet’s acts and sayings as 
a legal source, with many scholars, like Schacht, arguing that the Prophet’s sunna 
acquired its legal nature during the time of the Umayyads,12 and others arguing that the 
term was ‘applied by the Prophet as a legal term comprising what he said, did and agreed 
to.’13 One of the prominent contemporary Islamic law scholars, Hallaq, argues that both 
narratives are rather simplistic. On one hand, the Qur’an itself, as detailed in classical 
juristic works, establishes the prophet’s legal authority. Moreover, ‘it would be difficult 
to argue that Muḥammad, the most influential person in the nascent Muslim community, 
was not regards as a source of normative practice.’14 On the other hand, there is early 
reference to the prophet’s biography as sīra, a terms that does not connote the same 
authority and need for imitation.15 Hallaq’s survey of Islamic legal history offers strong 
evidence that authoritativeness of sunna was established by the middle of the first 
century, when the candidates for the third caliph “were asked whether they were prepared 
to ‘work according to the sunna of the Prophet and the sīra of' the two preceding 
caliphs.”16 


With the established authority of the prophet’s sunna and the need for a second 
authoritative source to address legal questions unanswered solely in the Qur’ān, there was 
an expansion in the body of sunna and the number of quṣṣaṣ (story-tellers) who ‘spread 
stories with ethico-legal content about the Prophet and his immediate followers.’17 The 
season of Hajj (pilgrimage) played a significant role in the exchange of different 
traditions across the different regions of the Muslim nation.18 But the expansion in sunna 
literature led to questions over authenticity of the traditions transmitted and accusations 
of fabrication of sunna among transmitters started.19 Gradually, a new science, isnād, 
aiming at developing ‘criteria by which the sound – or what was thought to be sound – 
reports from the early paragons could be sifted from the massive body of spurious 
material’20 gained prominence.  In addition to exclusion of some traditions, approved 
ones were rated on the basis of strength of the transmission chain. It should be noted, 
however, that many scholars, predominantly western, raise questions over authenticity of 
the sanitised tradition.  


Ijmāʿ (Consensus) 
Ijmāʿ ‘is in theory the unanimous agreement of the Umma [nation] on a regulation 
(ḥukm) imposed by God. Technically, it is the unanimous doctrine and opinion of the 
recognized religious authorities at any given time.’21 Consensus had been in existence as 
an imperative in social consciousness before the advent of Islam, but it started to play a 
significant role in sanctioning the doctrines of geographical schools of thought, where 
each of the schools perceived consensus of its polity as an authoritative source.22  
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Like other sources of Islamic law, the definition of consensus proves to be rather 
complex. For example, Ibn Hazm argues that only consensus of the companions of the 
Prophet is recognizable as a legal source and that consensus reached after that era may 
not be considered authoritative. On the other hand, Mālikīs (followers of one of the four 
main schools of Sunni thought) argue that the legitimate consensus ‘is limited to the 
common practice of Medina,’23 whereas the Ḥanafīs (followers of another main school) 
believe in universality of consensus.24 


 ‘Urf (Custom) 
As noted by Hallaq, in areas were Islam did not challenge pre-existing practices, the 
Prophet was often willing to acknowledge and apply pre-Islamic customs. The Prophet’s 
position on these customs proves that there was no detachment from accepted ‘urf. 
Whereas custom was not widely recognised as a formal source of law, it was informally 
relied upon. As mentioned earlier, the Malīkīs perceived customs of Medina as indicative 
of consensus in a society where un-Islamic acts would not have been tolerated or passed 
on from one generation to the other. ‘Abū Yūsuf (d. 182/798), an early leader of the 
Ḥanafī school, was inclined to recognise custom (ʿurf ) not as a formal source, but rather 
as part of the sunna, which in his view is based both on custom and on the practice of the 
Prophet.’25 


Ijtihād 
Earlier sections were addressing sources not reliant on positive interaction with the 
sources on the side of the jurist. In engaging with the sources and developing unique legal 
positions, the jurist would be exercising Ijtihād. Ijtihad is literally translated as exerting 
oneself, but in Islamic law, it is generally understood as ‘the exertion of mental energy in 
the search of a legal opinion to the extent that the faculties of the jurist become incapable 
of further effort.’26  


Al-Khudārī states that the rules of farḍ ʿayn and fard kifāya apply to ijtihad.27 It is 
considered farḍ ʿayn when the jurist personally encounters an incident and fears that 
God’s will may not be upheld, but it is considered a farḍ kifāya when there is no such 
fear and other jurists are addressing the matter.28 But in order for a jurist to exercise 
ijtihād, two conditions apply. Firstly, the jurist must prove to be just. Secondly, 
knowledge of the Qur’an, sunna, consensus and deductive techniques must be 
established.29 The history of the exercise of ijtihād is again subject to extensive debate. 
Schacht’s hypothesis that the gate of ijtihād was closed around the fourth hijri century 
(900 AD) gained prominence in western evidence,30 but later research conducted by 
Hallaq offers a serious challenge to this hypothesis.31  


Ijtihād is usually exercised when the Qur’an and Sunna do not stipulate a specific ruling 
(ḥukm) with regards to a particular legal question. It is then the duty of the jurist to use 
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mental faculties to address that legal question. Ijtihād is exercised using the below 
techniques: 


Qiyas (Analogy) 
Qiyās managed to take prominence as the primary manner of exercising ijtihād.  After the 
death of the prophet, it was understood that the era of revelation ceased and that Muslims 
no longer have access to the figure of the prophet to resort to when facing complex 
unprecedented issues. While the Qur’an contained a limited number of rulings, it 
indicated possible venues for deductive and inductive logic applicable to a wide range of 
matters uncovered by specific rulings.  There are arguments that qiyās was applied 
shortly after the death of the prophet. However, technicalities of qiyas as one of the 
sources of law were later elaborated on by jurists. After undergoing a long process of 
accentuation, proper qiyās is condition on the below steps.  


1. New Case: The jurist must establish that the case dealt with is a unique case for which 
a ruling can not be simply reached from the texts.  


2. ‘Asl:  A basic case governed by the text must be found as a basis for analogy. 


3. ʿIla (Raison d’être): The jurist is expected to exert effort to properly understand the 
logic or the raison d’être of the basic case and establish that this particular ʿila applies 
to the new case.32  


Naskh (Abrogation) 
The process of abrogation emerged as a need to reconcile the relationship between two 
textual sources that portray evident and fundamental contradictions in terms of legal 
outcome. It is defined as ‘the legislator’s [God’s] dismissal of a ruling [ḥukm] proven by 
the existence of textual evidence.’33 But abrogation is perceived as a serious task and a 
jurist must not resort to abrogation before ‘attempt[ing] to reconcile the texts by 
harmonizing them so that both may be brought to bear in resolving it.’34 Naskh arguably 
serves the logical objective of accommodation to different interests of the community, 
which may vary from time to the other.35 It is commonly agreed that later texts abrogate 
earlier ones and not vice versa.  


There is debate among jurists over how abrogation influences the relationship between 
Qur’an and Sunna. Some jurists, like al-Shāfiʿī, argue that neither Qur’an nor sunna are 
subject to abrogation by the other source. Accordingly, only Qur’anic verses may 
abrogate Qur’anic verses36 and only sunna may abrogate sunna. Whereas rejection of 
abrogation of Qur’an by Sunna may seem more self evident because the Qur’an is a 
literal textual revelation from God and thus maintains a special status, the reluctance to 
have sunna abrogated by the Qur’an is more complex. Al-Shāfiʿī argues that if sunna 
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were abrogated by Qur’an, then a different sunna in accordance with the new Qur’anic 
verse would have had to come in place and in that case the specific abrogated sunna 
would be abrogated by the new act of the prophet, i.e sunna, and by the Qur’ān.37  


But other jurists accepted that Qur’an and Sunna may abrogate each other on the basis 
that the prophet does not determine rulings according to his own preferences but on the 
basis of divine revelations, even if such revelations are expressed by the prophet in the 
form of ḥadīth. 38  The majority of jurists, however, seem to accept that ‘an 
epistemologically superior text can abrogate an inferior one. Thus the Quran and the 
concurrent Sunna may abrogate’39 other less authoritative sources.  


Istiḥsān (Juristic Preference) 
Juristic preference of one ruling over another was the subject of much controversy among 
jurists. Al-Shāfiʿī, for example, wrote a chapter in his treatise, al-Risāla, in refutation of 
this mode of legal reasoning, which he perceived as mere employment of personal 
preference. But other jurists ‘agree that istiḥsān is nothing but a ‘preferred form of legal 
argument based on qiyās, an argument in which a special piece of textual evidence gives 
rise to a conclusion different from what would have been reached by qiyās.’40 Hallaq 
gives the following scenario as a typical example of istihsān. 


If a person, for example, forgets what he is doing and eats while he is 
supposed to be fasting, qiyās dictates that his fasting would become void, 
for the crucial consideration in qiyās is that food has entered his body, 
whether intentionally or not. But qiyās in this case was abandoned on the 
basis of a Prophetic report which declares fasting valid if eating was the 
result of a mistake.41 


 


Istiṣḥāb 
Istisḥab is ‘the principle by which a given judicial situation that had existed previously 
was held to continue to exist as long as it could not be proved that it had ceased to exist 
or had been modified.’42  It is not necessarily perceived as a tool of legal reasoning,43 but 
understanding the concept is important considering its popular employment by jurists in 
specific cases. This principle allowed jurists to assume that a missing person is still alive 
despite disappearance, thus preventing the wife from remarrying and denying 
beneficiaries inheritance.44 As a legal tool, it was particularly popular among the Mālikīs 
and the Shāfiʿīs  
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Al-Maṣāliḥ al-Mursala (Unregulated Benefits) and Maqāṣid al-Shariʿa (Legal Aims) 
This concept is related to public interest and welfare and it addresses the adoption of 
certain rulings on the basis of their positive effect on public interest. It is reported that 
Mālik issued legal opinions that did not seem to have any textual foundation, relying 
simply on these rulings’ promotion of public interest, but his late followers denied these 
reports.45 But as Hallaq notes, evolution of Muslim legal thought witnessed reluctance to 
adopt opinions on the basis of welfare without reliance on any legal source, but jurists 
considered public interest if it was ‘suitable (munāsib) and relevant (muʿtabar) either to a 
universal principle of the law or to a specific and particular piece of textual evidence.’46  


A related concept is Maqāṣid al-Shariʿa, which ‘refers to the idea that God's law, the 
S̲h̲arīʿa [q.v.], is a system which encompasses aims or purposes. If the system is correctly 
implemented, these aims will be achieved. From such a perspective, the Sharīʿa is not 
merely a collection of inscrutable rulings.’ 47  Although this system lends itself to 
consideration of public interest, it is different from the initial concept of al-Maṣāliḥ al-
Mursala, because the legal aims are extrapolated from the sources and are thus reliant on 
texts in and of themselves.  


Furūʿ al-Fiqh (Branches of the Law) 
In contrast to usūl al-fiqh as a branch of legal study, works of furū addressed the different 
legal subject matters and after the gradual development of usūl theories, implemented 
such theories to different legal questions facing the community. Works of furūʿ are older 
than works of usūl. It can be argued the furūʿ legal reasoning started right after the death 
of the prophet with the Muslim community’s attempts to conduct their state of affairs in a 
manner that conforms to God’s will. Furūʿ works are normally voluminous, addressing 
ʿibādāt, religious obligations and prohibitions (such as prayer and fasting), muʿamālāt 
(social life issues) which includes family law (example: regulation of marriage and 
divorce), inheritance, property and contracts obligations; and other areas such as criminal 
matters, transfer of power and governance, and legitimacy and regulation of warfare.48  


Schools of Legal Thought 
Schools of legal thought are referred to in Sunni legal thought as madhāhib (sing. 
madhhab). Madhhab ‘means that which is followed and, more specifically, the opinion or 
idea that one chooses to adopt.’49 Schacht argues that Muslim legal thought was initially 
differentiated by regional schools that eventually evolved into personal schools, but 
again, Hallaq challenges this hypothesis and argues that schools evolved from personal 
into doctrinal schools, where initially schools revolved around individual opinions, but 
later became more systematic.50 Many legal schools, such as al-Ẓāhirī and al-Thawrī 
schools, have become extinct. The below section gives a brief of the four dominant legal 
schools. 
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The Ḥanafī School 
The Ḥanafī School is named after Abū Ḥanīfa (d.150AH/767). The school was an 
evolutionary extension of the ancient school of Kūfa and was centred around the figures 
of Abū Ḥanīfa and his two disciples, Abū Yūsuf and al-Shaybānī.51 The school is famed 
for pioneering the camp of ahl al-ra’y (people of opinion). Because of its origination in 
Iraq, the school was favoured by the Abbasid caliphate and benefited from that position 
which allowed it spread into Khurasan, the Indian sub-continent and other areas.52 The 
school enjoys more diversity than other Sunnī school and finding a unified position of the 
school is rather difficult,53 but the founders of the school are famed for extensive use of 
qiyās, istiḥsān and incorporation of ‘urf.54 


The Mālikī School 
The Mālikī School is named after the renowned Medinese jurist Mālik 
(d.179AH/795AD). Mālik is often referred to as the author of the earliest surviving 
treatise on Islamic law, al-Muaṭṭa’. The book is a compilation of ḥadīth in the areas of 
ʿibadāt and muʿamalāt and is argued to represent the consensus of the people of 
Medina. 55  ‘The tradition of the Prophet Muḥammad and that of the Companions 
constitute the Sunna according to Mālik, who excludes from it the tradition of ʿAlī, which 
other schools incorporate.’56 Malīk is also known to have employed istiṣḥāb and maṣlaḥa 
(pl. maṣaliḥ) as earlier mentioned.57  In addition to Medina, the Malīkī School was 
particularly popular in North Africa and Andalusia (the Iberian Peninsula under Muslim 
rule).  


The Shāfiʿī School 
Al-Shāfiʿī (d.204AH/820AD) was a student of both Malīk and al-Shaybānī (with more 
deference to Malīk). Many western and Muslim scholars credit al-Shāfiʿī with the task of 
singlehandedly developing the doctrine of usūl al-fiqh, the creation of a more coherent 
approach to legal reasoning as a discipline and ending the battle between ahl al-ra’y and 
ahl-ḥadīth through compromise and some triumph for ahl al-ḥadīth.58 But, as mentioned 
earlier, Hallaq has brought to light compelling evidence to the contrary. Nevertheless, al-
Shāfiʿī remains one of the most central figures in Islamic jurisprudence. Al-Shafiʿī’s 
thought focuses on the supremacy of the Qur’an and sunna and on the importance of 
textual foundation for legal reasoning. Al-Shafiʿī himself emphasized qiyās relying on 
textual sources and strongly denounced istiḥsān.59 


The Ḥanbalī School 
Ahmed ibn Ḥanbal is perceived as the fourth and the last of the four imams establishing 
mainstream schools of legal thought in Sunnī Islam. As with the other three schools, 
detailed research of the development of this school’s theoretical framework shows how it 
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developed over time and how later scholars were equally significant in shaping it. Ibn 
Ḥanbal is famous for his ideological opposition to Muʿtazila thought60 and the notion of a 
created Qur’an, which ended up in his torture, imprisonment and eventual retreat from 
public life until the cessation of government support to Muʿtazila.61 Ḥanbalī thought is 
perceived to be one of the most traditionist (laying strong emphasis on superiority of 
sacred traditions) Sunni schools of legal thought. It asserts superiority of Qur’an and 
Sunna followed by the opinions of the companions and employs istiṣḥāb extensively.62  
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ISLAMIC JURISPRUDENCE AND THE REGULATION OF ARMED CONFLICT 


 


The increase in violent attacks against civilians and non-civilians and the claims made by 


groups waging such attacks that their acts are legitimate under Islamic law generated wide 


interest in Islamic ‘laws of war’. This paper attempts to challenge the approach focused on 


comparison between international humanitarian law (IHL) and Islamic law on the basis of the 


rules adopted in each system and argues that both legal regimes are governed by certain 


theoretical and ideological paradigms that are distinct from each other. In order to highlight 


this difference, the paper examines the different juristic approaches to issues of concern to the 


jurists and shows how these approaches reflected particular agenda and thus can not be 


simply compared to rules of IHL, because these are equally governed by other agendas and 


interests.  


1. Background on the Sources of Islamic Regulation of Armed Conflict 
 
Primary sources of Islamic laws of war include the Qur’an, the Sunna and conduct of the 


prophet’s companions. Due to the complexity of Islamic law sources, it is difficult to discern 


the rules of conduct from mere examination of the sources, since many of the sources can be 


understood at face value to contradict each other. For example, some Qur’anic verses instruct 


Muslims not to wage wars of aggression, while others are interpreted to allow for offensive 


war to spread the religion.1 Some scholars have argued that such a discrepancy is caused by 


the evolution of the Islamic mission from the Meccan era to the Medinan era. Verses of the 


Qur’an are generally divided to verses revealed in Mecca and verses revealed in Medina. 


Those who support the position of war unconditioned on aggression argue that verses limiting 


legitimate use of force to defensive wars were Meccan verses that were revealed when 


Muslims were the weaker parties, whereas other unlimited verses – referred to as the sword 
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verses – were revealed in Medina and thus hold more weight because later verses abrogate 


earlier ones. 


Classical Muslim Koran Interpretation…regarded the Sword Verses, 
with the unconditional command to fight the unbelievers, as having 
abrogated all previous verses concerning the intercourse with non-
Muslims. The idea is no doubt connected with the pre-Islamic concept 
that war between tribes was allowed, unless there existed a truce 
between them, whereby the Islamic Umma took the place of the tribe.2 
 


 It should be noted that the majority of rules on regulation of armed conflict are derived 


from the Sunna rather than the Qur’an because the battles fought by the prophet and his 


companions after him offered the jurists with rich material to resort to in developing this legal 


regime. But, these sources are not any more determinant than the Qur’an and are equally 


likely to be interpreted in conflicting manners. For example, the prophet is reported to 


condemn the killing of women and children in more than one occasion, but is also reported to 


have accepted the death of women and children during night raids.3 Some jurists reconciled 


this conflict by arguing that the prophet rejected targeting of women and children but 


accepted their unintended death in the course of fighting.4 But in one incident, the prophet is 


said to have seen a female body to have condemned it saying that the woman would not have 


been fighting without making any distinction between intentional and unintentional killing.5  


2. The Unique Role of Scholars in Shaping Islamic Laws of War 
 
Complexity of the sources necessitated interpretation by the jurists in order to come up 


with a coherent legal system. Furthermore, considering that Islamic law did not originate 


from a secular framework, but rather revealed from the divine and translated to the world 


through juristic interpretive tools, the role of the state was minor compared to the 


International legal system.  


The Islamic jurists did not treat the conduct of the state as a source except in the 
rare cases of governments that were headed by exemplary rulers, like the rightly 
guided caliphs of the Sunnis and imams of different Shi‘i groups….In 
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consequence, the Islamic tradition on war and peace issues become seriously 
estranged from the rules embodied in the actual conduct of state.6 
 
Due to lack of reliance on state practice in the earthly formulation of the legal 


framework, scholars predominantly played a major role in translating Islamic sources into a 


legal system. However, contemporary scholarship did not give enough emphasis to the roles 


played by the scholars. Many focused on the similarities or difference in application between 


Islamic law and international humanitarian law. In doing so, they ignored the processes of 


scholarly development of the law and focused on the outcomes.  


As argued by Hallaq, classical and medieval Islamic legal scholars showed a high level 


of originality that was influenced by the scholars’ worldliness.7 However, scholarly 


intervention in the development of a coherent legal system for the conduct of warfare took 


the form of a highly legalistic approach that significantly affected the outcome of the legal 


system. For example, abrogation is a sophisticated legal tool relying on the chronology and 


occasion of texts, whereby later texts abrogate the legal sanction of earlier texts. In the 


creation and utilization of these tools, scholars can fairly be assumed to have responded to the 


context they were living in such as the tribal nature of the society and its impact as 


highlighted by Peters even if the context is ignored in their explicit analysis. As mentioned by 


Abou El Fadl, Islamic law, though divine, was semi-autonomous because the role played by 


the scholars, was “influenced by theological imperatives and socio-political demands, but it 


[was] articulated, constructed and asserted by jurists who belong to a common, although not 


uniform, culture.8 


3. Distinction between Different Areas of the Legal System 
 
Unlike international law, Islamic law does not address the matter of conduct of 


hostilities in a distinct area of law as with international humanitarian law, which complicates 


the task of the researcher of Islamic law because of the need for general knowledge of the 
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Islamic legal heritage in order to fully comprehend the rules governing armed conflict, 


whereby general principles of law have an impact on many branches of the legal system. 


Conduct of hostilities has traditionally come under one of two sections in works by Islamic 


scholars, namely siyar9 and jihād.10  Scholarly attention to the matter has varied across 


schools and eras. However, it can be stated that while Ibn H̟anbal and Mālik gave little 


attention to the matter, Shāfi‘ī and the H̟anafīs11 provided the legal discourse with significant 


works. 


 In the formulation of this field of Islamic law, scholars, like most areas of Islamic law, 


have relied on the regular sources to determine obligations through their regular process of 


reconciliation between the sources. This process of reconciliation led to some difference in 


opinions between jurists with regards to treatment of various groups.  


4. Types of Conflicts 
 
Islamic laws of war are divided into four main subcategories: fighting non-Muslims 


who are not followers of one of the holy religions, fighting scriptuaries (believers in one of 


the holy books, the Torah and the Bible, and according to some the Zoroastrians), fighting 


apostates, and finally fighting rebelling Muslims. While some rules apply for all wars, 


Islamic jurisprudence separates distinctively between these four groups and addresses each of 


them separately. The below section will address these four regimes in its analysis of the 


principles of Islamic laws of armed conflict.  


5. God and Sovereigns 
 
One of the main differences between Islamic law and international humanitarian law is 


the notion of sovereignty. As Majid Khadduri stated, the international legal system is “[m]ade 


up of sovereign states in the sense that each one of them has supreme authority within its 


specified territory and is under no foreign control,”12 and within that system of the “so called 
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family of nations….every member-state agrees to enter into intercourse with other members 


of the family,”13 whereas Islamic laws of war are “part of a Muslim divine law designed to 


bind the Muslims in dealing with non-Muslims.”14 In other words, while one system 


consolidated as an outcome of the collective wills of sovereign states, the other was perceived 


as an outcome of the divine revelation binding only on Muslims in their relations with others. 


6. Protected Interests 
 
The difference in origin reflected a difference in interests protected and revered by each 


legal system. Since international humanitarian law is a part of international law and is 


accordingly organized around the notion of sovereignty, state interest is of ample importance. 


As stated by the International Red Cross, IHL was formulated when “[s]tates have agreed to a 


series of practical rules, based on the bitter experience of modern warfare. These rules strike 


a careful balance between humanitarian concerns and the military requirements of States.”15 


This pragmatic system collectively agreed upon by the sovereign states who were parties to 


IHL’s legal instruments has served these states’ interests and regulated war to the extent they 


wished.  


On the other hand, Islamic jurisprudence is representative of a divine law “aspiring to 


establish on earth the kingdom of God.”16 As an area of a divine law, Islamic laws of war 


with their universal inclusive agenda, rather than promoting the shared objectives of 


sovereign states, aim at the promotion of the Islamic mission, with supreme importance laid 


on Muslim interest. 


7. Promoted Interests in the Two Legal Systems and the Other  
 
This difference in the theoretical framework is most evident in addressing internal 


armed conflicts in both regimes. In the case of IHL, states were keen on maintenance of the 


legal principle of state sovereignty and therefore “[a] more limited range of rules apply to 
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internal armed conflicts,”17 with only Common Article 3 and the additional second Protocol 


applying. In the Islamic “state,” where “citizenship” is based on belonging to one Muslim 


umma (nation) under the leadership of one Imam, Muslim jurists in their discussion of 


rebellion provided more protection to rebels than in the international counterpart, whereby 


Muslim “rebels are not liable for life and property damaged during rebellion if such 


destruction was incidental and necessary to rebellion”18.  


This discrepancy in the treatment of armed conflict can be attributed to the foundational 


difference between the two regimes earlier mentioned. In the case of IHL, states were 


interested in regulation of warfare among them, but were reluctant to dismiss their 


sovereignty to the degree of allowing internal groups to threaten or destabilize them on the 


domestic level. But Islamic law, originating from the divine and articulated by jurists, was 


more willing to grant rebellion more legitimacy because of Islamic law’s important mission 


of protecting Muslim subjects. The life and property of a Muslim, even if a rebel, are sacred 


and cannot be threatened except in the course of fighting for regaining stability in the 


nation.19  


Supremacy of protection of Muslim life can be further proven from the emphasis on the 


rebel being a Muslim. This emphasis accordingly precludes the inclusion of apostates within 


the framework of rebellion, because the commission of the act of apostasy automatically 


excludes them from the Muslim nation and allows for different rules applying to them in the 


conduct of warfare. Shāfī‘i20 and the H̟anafī School agreed that it is a duty to fight apostates 


and kill them until they repent. While the H̟anafīs provided several qualifications for the 


killing of apostates, they still agreed on the obligation to kill them. In accordance with the 


prohibition of killing women, Sarakhsī, a H̟anafī scholar and the compiler of Shaybani’s 


Siyar, stated that apostate women should not be killed. 21 Further, Sarakhsī set a qualification 


for killing apostates, which is being given a chance to repent and refusing to do so.22 Sarakhsī 
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also seemed to adopt a position of qualifying apostasy as a declared one, because he uses a 


H̟adīth by the prophet denying the actions of Usāma ibn Zayd for killing a non believer who 


voiced shahāda “declaration of belief in God and Muhammad as his prophet”. While Usāma 


ibn Zayd argued that the man only pronounced the shahāda to avoid killing, the prophet 


responded that it is impossible to get into one’s heart and that the tongue speaks for what’s 


inside the heart.23  


While apostasy in the modern world can be seen as a form of dissention against the 


principles of a theocracy, or in other words, a rebellion, Islamic law does not treat it as such, 


because the law is not solely governed by the nature of the act, but by the identity of the actor 


as well. In case the dissenting fighter is a Muslim, the legal regime is shifted towards stronger 


protection. As mentioned by Abou El Fadl, the law of rebellion was a late comer to Islamic 


law as a reaction to situations of rebellion, where Shāfi‘ī provided the first “systematic 


exposition.”24  


Shāfi‘ī’s recognition of rebellion (baghy) is dependent on the number of rebels and 


whether they are significant or not. If the number is not significant, the regime does not apply 


to them.25 Because rebels are fighting over a matter of interpretation of the Qur’an, and they 


are at the end of the day Muslims, peace must be sought with them before fighting.26 If they 


insist on rebelling, the ruler is constrained by measures only necessary to contain the 


rebellion. Thus, their life may only be endangered in the course of the fighting. If they repent 


or are subdued, they are not to be held responsible for the damage in life and property that 


they had caused during the course of the fighting. If they are wounded or caught retreating, 


they may not be killed and their women and children may not be enslaved.27   


Contrary to Shāfi‘ī’s silence on legitimacy of rebellion, Sarakhsī adopted a more 


renounced position on rebellion. His section on rebellion is titled “Khawārij”. The Khawārij 


started with a group of fighters who rejected Ali’s acceptance of arbitration in the first fitna28 
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and are generally perceived to have committed a major sin for doing so.29  He also starts out 


the chapter by stating that rebellion is a sin and that Muslims should not engage in it, but if 


Muslims had to fight, they must fight with the just ruler.30 Despite this rejection of rebellion, 


Sarakhsī upholds Shāfi‘ī’s position in many matters relating to rebellion. Again, the rebels 


should be given a chance to repent and if they do, they are not to be held responsible for life 


and property31 and their women and children may not be enslaved.32 However, while the 


wounded are not to be killed, rebels may be killed in retreat if they are retreating to reunite.33 


Moreover, if dhimmīs (scriptuaries) fight with the rebels, they do not lose their status, 


because they were fighting with Muslim groups.34 


In other words, both schools, despite their difference over the definition of apostasy or 


the morality of rebellion, agree on the protection of the life and property of the Muslim and 


the limitation on the power of the Imām (the leader) in fighting rebellion. At the same time, 


they also agree that the apostate’s life must be taken as a punishment for changing his 


Muslim identity.  


This change in identity not only prevents the apostate from benefiting from the legal 


regime protecting rebels, it even puts him in a less advantaged position than some non 


Muslims. Non Muslims are divided into two groups, dhimmīs and others. The major 


distinction between dhimmīs and other non Muslims lies in the difference in options afforded 


to each one of them if they surrender. While scriptuaries are allowed to choose between 


Islam, fighting and paying Jizya (a tax paid annually once they are subdued), other non 


believers are to choose between one of two alternatives – fighting and Islam – and may not be 


allowed to pay the jizya. While Shafi‘i argues the jizya option may not be granted to other 


non believers regardless of their geographical location,35 the H̟anafīs argue that only Arab 


non believers are not afforded such an advantage and that non-scriptuaries from outside the 


Arab peninsula may be allowed to pay the jizya.36  This difference of opinion over the jizya 
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payment arises from the special interpretation each afforded to the prophet and the 


companions’ acceptance of jizya from people of the Zoroastrian religion, predominant in 


Persia. While the H̟anafīs relied on the acceptance of Jizya from Zoroastrians to connote 


expansion of the jizya  regime, Shāfi‘ī argued that Zoroastrians were considered people of the 


book and relied on a statement made by Ali to that effect.37  


Accordingly, while a non Muslim dhimmī is allowed to pay the jizya and therefore 


prevent the damage to his life and property, a Muslim convert from Islam to Christianity or 


Judaism may not be allowed to pay the Jizya according to both scholars and is therefore put 


in the same legal position as non-scriptuaries in the case of Shāfi‘ī, or Arab non-scriptuaries 


in the case of Sarakhsī. This inferior position of the dhimmī apostate can be understood only 


in light of the protection of Muslim interest, earlier mentioned to have influenced this legal 


system. While Islamic jurisprudence tolerates people of the book and allows for their 


coexistence in Muslim lands, it refuses to do so with an apostate because of his offense to the 


religion and the threat he poses to solidarity of the religious nation. In other words, while 


scriptuaries have not endangered Muslim interests by maintaining their religion, apostates are 


believed to have done so by reversing the universal mission of Islam.  


8. Targeting and Protected Groups 
   
The importance of the protection of the Muslim interest and its mission of spreading 


Islamic religion is also highlighted in scholarly work on the conduct of war with non 


Muslims. Aside from the jizya distinction between scriptuaries and non Muslims, the 


approach was similar in the treatment of subjects in both wars with principal matters almost 


unanimously agreed upon by most scholars, namely the justification of killing men and the 


prohibition of killing women and children in fighting non-Muslims. Mālik, H̟anafīs and 


Shāfi‘ī held that women and children may not be targeted in war, because the prophet has 


given instructions not to kill women and children.38 Despite the agreement on not killing 
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women and children, scholars have interpreted this prohibition to be a prohibition on 


targeting rather than on killing. Both Shāfi‘ī and Sarakhsī agree that women and children may 


be killed in the course of the fighting if they are not targeted. For example, Shāfi‘ī relied on 


an incident in which the prophet was asked about the consequences of night raids and 


whether the raiders would be held accountable for their death and the prophet responded that 


“they are from them”39 and accordingly can be killed in the process.  


It can also be argued that the use of weapons of a non-discriminatory nature was not 


prohibited. Sarakhsī and Shāfi‘ī stated that weapons such as hurling machines may be used 


against non-Muslims if they are hiding in a fort and women and children happen to be hiding 


with them.40 They also agreed that burning of palm trees may also be used in the course of 


fighting.41 


Moreover, scholars disagreed on the protection afforded to old men and the prohibition 


of cutting trees. While the H̟anafīs argued that older men should not be killed because Abu 


Bakr instructed the army not to kill older men, priests and monks,42 Shāfi‘ī argued that older 


men may be killed because a one-hundred-and-fifty-year-old man was killed in one of the 


battles at the time of the prophet, but there was no reprimand from the side of the prophet.43 


This position taken by scholars on the life of women, children and older men can be 


perceived as a cost benefit analysis of the killing of these two groups. We cannot claim that 


this cost benefit analysis precludes a chivalrous and moral dimension to the renunciation of 


harming the vulnerable and the weak. However, the qualification of this harm portrays such a 


pragmatic position. The principle prohibiting the targeting of women and children weighs the 


renounced act of killing women and children against the possible gains from breaking the 


enemy, winning the war, and accordingly fulfilling the universal mission.   


It is also important to note that the fulfillment of the mission and the propagation of 


Islam is perceived to be of ample benefit not only to the Muslim nation, but to the enemy as 
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well. If Muslims win the war, the enemy is more likely to join the religion of Islam and enjoy 


the earthly and heavenly gains of such conversions. The belief in linking the fate of the 


adversary to a better future for the enemy if Muslims win the war is best seen in the treatment 


of the defeated or the surrendered army. While women and children may not be targeted for 


their lives, it is agreed that women and children of scriptuaries and other non-believers may 


be taken as slaves. However, in the case of scriptuaries, if they propose to pay the Jizya 


before fighting, the Imam is forced to accept the Jizya and he is forbidden to take the women, 


children and property of scriptuaries, according to Shāfi‘ī.44 This position and its underlying 


belief in the promotion of Islam is best highlighted by Sarakhsī, who stated that the jizya  


system allowed for scriptuaries to live among Muslims, guaranteeing their exposure to Islam 


and eventual acceptance of its holy mission.45  


9.  The Bearers of the Legal Obligation 
 
Another difference between Islamic law and international law can be deduced from the 


above treatment of scholars to conduct of war. Obligation was always laid on the pious 


Muslim. In the case of apostasy and fights with non believers, Islamic law does not address 


the obligation of the adversary. More importantly, even in the case of the Muslim rebel, most 


scholars addressed the obligation of ahl al-‘adl (literally: the people of justice), and put no 


clear regulation for the conduct of the rebelling groups.  This position taken by the jurists is 


in-line with the argument set by Khadduri that Islamic law as a divine law appealed to the 


individual’s moral and religious commitment to the legal system, where enforcement 


mechanisms are not primarily dependent on positivist legal tools but more on the religious 


obligation of the individual, where “[m]an can only obey, and in his attempt to consummate 


his obedience to law, he realizes his religious ideal.”46 Because of the prerequisite adherence 


to Islamic law, the law addresses the obligation of the just party, or in other words, the party 
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functioning within the legal paradigm, and ignores the non-adhering groups regardless of the 


variation in the level of deviation from upholding the law.   


10. Conclusion 
This brief examination of Islamic jurisprudence in the area of armed conflict avoided 


the traditional comparative approach that focuses on the rules of conduct of hostilities and 


attempted to show the foundational differences between Islamic jurisprudence and IHL. 


Examination of different legal texts shows the wide diversity of Islamic law considering the 


role played by Muslim jurists in the development of the legal system whereby distinct schools 


and rulings were long accepted in the Islamic tradition. That role necessitates further detailed 


examination of the juristic culture and its approach to Islamic laws of armed conflict in order 


to fully comprehend this intricate and complex legal system. This paper attempted to do so 


and to shift the understanding of Islamic law from formalistic legal examination to contextual 


analysis whereby interests and objectives promoted by the jurists were highlighted.  
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TRANSITION
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ABSTRACT


This article asserts that ‘transitional justice’ analyses provide important tools in
understanding how societies emerge from violent politics. It argues for a conception
of transitional justice that goes beyond the question of dealing with the legacy of past
human rights violations; rather, its focus is on a range of inter-related dilemmas
relating to the role of law in transitional societies. Specifically, the article explores the
pivotal and paradoxical role played by law and legal process in times of transition. It
examines the tensions inherent in simultaneously reforming the law while utilizing
legal form to bring about institutional transformation. These broad theoretical issues
are addressed using Northern Ireland as a case study. The role of law is examined (and
a reassessment of transition offered), through an exploration of five inter-linked areas:
The relationship between law and conflict; the transformation of legal institutions;
dealing with the past; political accommodation and minority rights; and the gap which
occurs around gender and political transition. The article concludes by suggesting that
only through a broader understanding of transitional justice, coupled with a nuanced
reassertion of law’s domestic and international legitimacy, can the role of law in tran-
sitional societies be adequately understood.


INTRODUCTION


‘TRANSITIONAL JUSTICE’ analyses provide important tools in under-
standing how societies emerge from violent conflict. As generally
understood, ‘transitional justice’ encompasses the legal, moral and


political dilemmas that arise in holding human rights abusers accountable at
the end of conflict. This article locates its exploration of the term in the
considerable legal flux of the contemporary world. Viewed in these terms,
we argue that ‘transitional justice’ can be used to examine a much broader
range of dilemmas relating to the role of law in societies attempting to emerge
from violent politics. We suggest that debates about how to deal with the past
are only one part of a bigger question of how law and legal institutions assist
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(or not) in the move from violent conflict to ‘peace’ (conceived as non-violent
political conflict) (Bell, 2000; Teitel, 2000). Indeed, we suggest that it is only
within this broader context that debates about dealing with the past can be
fully understood. In short, we argue that that transitional justice discourses
are themselves in transition. In doing so, we further seek to define and
explore the expansion of the transitional justice field, and to offer some views
on its contours.


While the broader conception of transitional justice argued for in this
article has implications for a range of conflicted and post-conflict societies,
it uses the case study of Northern Ireland by way of specific illustration.
Doing so not only emphasizes the point that transitional justice analyses may
offer key insights into the region’s peace process (Bell, 2000; Rolston, 2002;
Campbell, Ní Aoláin and Harvey, 2003), it also illustrates how such processes
may in turn be reshaping the boundaries of what is meant by ‘transitional
justice’ (Teitel, 2003). The article, though, does not purport to resolve the
dilemmas of the transitional justice landscape in Northern Ireland or beyond.
Rather it seeks to reframe and take forward discussions about the potential
and the limits of law in effecting transition, by mapping the shifting tran-
sitional justice terrain, both theoretically, and with relation to specific
debates.


The analysis presented later of the complex relationship between law and
contemporary transitions is tied to four important global realities (Campbell,
2000; Bell, 2003; Bell, 2004a). Firstly, there is the rise of negotiated settle-
ments as the preferred way of dealing with internal conflict (Bell, 2000). In
the last three decades of the twentieth century, internal conflict replaced
inter-state conflict as the main type of conflict experienced globally. While
the historical origins of transitional justice lie in the legacy of inter-state
conflicts,1 its reinvigoration can be located in the rise of the negotiated ‘peace
agreement’ in internal conflict. Such settlements necessarily involve some
compromise between violently conflicting parties, and this compromise is
translated into the design of legal and political institutions. This gives rise to
on-going dilemmas focused around law’s possible role in achieving the tran-
sition from violence.


Secondly, there is the increased status of human rights law within and
between states. This is demonstrated by more expansive understandings of
what human rights entail, including civil and political rights (first generation),
social economic and cultural rights (second generation), and people’s or 
solidarity rights (third generation). The scope of human rights law, and its
externality to the actors in a conflict, means that it offers increasing possi-
bilities for mitigating the worst excesses of conflict. It also offers an increas-
ing variety of tools, such as institutional blueprints, capable of assisting the
negotiation of conflict endings. This points to a clear role for law in assist-
ing a move away from violence to political accommodation.


Thirdly, there is an increased interface between human rights and humani-
tarian law as a way of dealing with the actions of both state and non-state
actors in internal conflict. This has led to more emphasis on accountability
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and individual responsibility particularly in dealing with past human rights
abusers (Campbell, 2000). Again, this raises the difficulty of how to 
reconcile normative legal standards with the pragmatics of making peace
(Anonymous, 1996; Baker, 1996; 2001).


The final reality sits uneasily with the other three. In the wake of the atroc-
ities of 11 September 2001 and of the invasions of Afghanistan and Iraq, and
with the global ‘war on terrorism’ reaching into ever-increasing spheres, the
world is a different place. Current US unilateralism, founded on unprece-
dented military and economic pre-eminence, has important implications for
international law, most obviously for the capacity of such law to bind the US
in any real sense (a point explored further later). The position is further
complicated given the US appropriation of the language of ‘transition’ and
‘democratization’ in furtherance of an apparently global project, with few
effective international legal constraints.


In the longer term, it is not clear how these dynamics will play out. It may
be that US unilateralism will produce a seismic shift in international law, or it
may be that countervailing pressures will emerge with time, producing a new
international legal consensus. This article does not attempt to guess what the
outcome will be; rather it explores the tensions around law and legal institutions
generated in contemporary transitions by these sometimes dissonant realities.


The interplay between these realities suggests a distinctive relationship
between law and politics in contemporary transition. Identifying such distinc-
tiveness does not of itself assume a homogeneous view of law and legal
process, either in a transitional or ordinary context. Rather we defend the view
that in transitions particular legal institutions and norms are designed with a
specific political task in mind: That of effecting and assisting transition. Typi-
cally, the starting point in transition is one in which the rule of law is either
absent or degraded, while the end goal is one in which law plays its full role
in a functioning liberal-democratic state. This begs the question explored in
section A as to what is specific about the role of law in transition. What are
the appropriate reference points for understanding it, and how different is
law’s role during the transition from that at its end-point? These theoretical
debates are taken forward in section B of this article, where it is suggested that
critical insights into the solution of the problem may lie in revisiting an under-
explored relationship: That between law and pre-transition conflict.


The analysis then moves to explore how these debates play out in three
areas typically addressed in peace agreements, but with a resonance across
the broad spectrum of transitional situations: The challenge of institutional
transformation (section C); measures aimed at dealing with the past (section
D); and measures aimed at political compromise and accommodation (section
E). Finally, section F makes the case for integrating gender studies squarely
into the transitional justice landscape, as vital to understanding processes of
conflict, processes of law, and transitional justice itself. The discussion in its
entirety serves to illustrate the dilemmas for law in transitional situations,
and the extent to which these are inter-related concerns, rather than discrete
problems.
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(A) MAPPING TRANSITIONAL JUSTICE THEORY: THE ROLE OF


LAW


The interaction of law and politics in times of transition suggests a role for
domestic law in situations of transition that is different from that occupied
by law in more settled times. This is without prejudice to an understanding
of law’s role in a non-transitionary context as contested in many ways.
Nonetheless we assert that rather than being related to well-established
notions of order, stability and community, law in transitional societies has to
engage with the imperatives of moving between radically different political
contexts. The need to compensate for domestic rule of law ‘gaps’, coupled
with internationally imposed imperatives, means that international law typi-
cally forms a heightened and important legal reference point during tran-
sition by virtue of its externality to the parties to the conflict (Hamber, 2003;
Teitel, 2003). These reference points, together with the rhetoric in peace
agreements and of the international community, suggest a paradigm of tran-
sition from a less liberal (more violent) context, to a more liberal (and less
violent) one. The projected end-goal is thus some form of liberal-democratic
state.


In practice, however, domestic parties almost invariably contest the
processes and goals of transition. This contestation can take the form of a
head-on attack either on democracy in its entirety, or on its ‘liberal’ dimen-
sion. Or it may be evident in more subtle disagreements over what demo-
cratic liberalization actually means or requires. One way in which this can
manifest itself is in conflict as to the ‘demos’ in the democratic: What is the
unit for the articulation of the democratic voice? At this point the argument
shades into that on self-determination, as section D explores. Moreover, it is
now more generally appreciated that positive movement towards democratic
liberalization can be substantially offset by external geo-political factors, the
limits of externally imposed ‘off-the-peg’ liberalism, or even the conflicting
goals of the international community (Bell, 2004c).


The question mark over the international community’s commitment to a
democratic liberal direction for transitions looms ever-larger post-9/11. Even
as democratic liberalism is promoted as the ‘cure’ for varied international
problems (including despotic regimes, terrorism, ethnic conflict, and failed
states), its central tenets are being concurrently challenged by the ‘war against
terrorism’.2 This debate is writ large in the associated challenge to the
primacy of international law, and in particular its human rights strand
(Campbell and Ní Aoláin, 2003). Any ‘externality’ of international law turns
on law having a degree of autonomy. Without this autonomy, international
law would be unable to fulfil the kind of mediating role prescribed by
Cassesse (1986), since mediation would be lost where a state was free to
ascribe to international law whatever meaning suited it at a particular time.
Time will tell how this mediating capacity of international law is affected by
US unilateralism.


Any theory of ‘transitional justice’ therefore has difficult questions to
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grapple with, both domestically and internationally. The degrading of the
rule of law in conflict situations means that in sociological and socio-legal
terms there is likely to be a loss or absence of legal legitimacy (including the
legitimacy of legal institutions) within communities at the sharp end of the
conflict. The resulting crisis of legitimacy suggests that in transitional
societies, law must be both the subject and object of change: It must simul-
taneously both produce change and be changed itself.


An initial question arises as to what the reference point for understanding
the role of law in transition is. Can law and legal institutions created to facili-
tate a move from conflict be evaluated in terms of their capacity to buttress
traditional concepts of order, community and stability? If not, what should
the basis for their evaluation be? One possible answer is that they should be
evaluated in terms of their capacity to assist in the kind of paradigmatic tran-
sition described above. Teitel (2000), for example, has justified the very
partiality of transitional criminal justice mechanisms as serving the needs of
transition viewed in such terms. She argues that debate over their compati-
bility with rule of law requirements can be assessed in terms of whether they
enable or not liberal-democratic transition, in what amounts to a transition-
specific conception of justice (p. 4). However, how to use this new notion of
the rule of law so as to evaluate compromises made is not simple, either
empirically or conceptually. Moreover, conceptualizing the contours of tran-
sition-specific justice is a formidable task, and as this article outlines, it may
be a much more ambitious project than has previously been understood by
academic and policy commentators.


There are, moreover, difficulties with evaluating legal mechanisms in
terms of an accepted normative direction of transition towards a liberal-
democratic future. Firstly, there is the problem adverted to earlier that in
many post-conflict societies there is little consensus over what that liberal-
democratic future should look like. A second practical difficulty in this
context is the question of whether future evaluation requires a notion of
when transition ends. Are legal institutions, such as bills of rights, to be
designed with explicitly transitional goals in mind? If so, do they require to
be replaced by more permanent documents at some point, and what would
that point be? There would seem to be a danger that ongoing evaluation of
legal reform in terms of instrumental transitional goals could, at some point,
undermine the normative tenets of liberal democracy which these goals are
aimed at.


This leads us to another question: How different, really, is law’s role in
times of transition, to its role in more liberal-democratic settings? Tully
(1995), for example, in noting the modern challenges to liberal-democratic
constitutionalism made by women, indigenous peoples, and minorities,
argues for less static ‘dialogic constitutionalism’ which would enable social
challenge to be better mediated in an on-going way. If transitional justice is
merely a dramatic instance of social change, what are the implications of tran-
sitional justice responses for law more generally? It is possible that these
discourses, in challenging traditional notions of the role of the rule of law,
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proffer creative possibilities for a much broader range of situations of social
change.


Northern Ireland provides a valuable case study through which to probe
the limits of contemporary transitional justice discourses both in its speci-
ficity from, and in its commonality with, other transitional situations. Part
of its specificity lies in the liberal-democratic character of the UK (Campbell,
Ní Aoláin and Harvey, 2003), with the implication that political and legal
reform in Northern Ireland can be analysed from a ‘democratic renewal’
perspective. However, Northern Ireland’s dysfunctional and conflicted
democratic legacy (the region saw a half-century of one-party rule) also
locates it at the transitional justice interface. In this it evidences greater simi-
larity with other transitional situations, and borrows in its peace agreement
from South Africa in particular (Harvey, 2001). The unique straddling of the
categories of ‘conflicted/transitional society’ and ‘western democracy’ makes
Northern Ireland a key case study in examining the extent to which the
dilemmas and solutions of ‘transitional justice’ have a currency, both as
regards other transitional situations, and processes of democratic renewal
more generally.


(B) CONFLICT AND LAW


Paradigmatic transition is the transition from violent conflict to peace and
democracy. Increasingly, both conflict and processes of resolution are being
understood as fluid, with dynamics that change over time. Consequently,
processes of conflict-prevention, peace-making and peace-building are now
recognized as closely related (Boutros-Ghali, 1992; 1995; Brahimi et al.,
2000). This relationship is built on two converse assertions. First, that greater
understanding and acknowledgement of the relationship between law and the
causes of conflict are necessary when designing legal mechanisms and insti-
tutions aimed at facilitating transition from conflict. And conversely, that
‘transitional mechanisms’ exhibited in societies emerging from violent
conflict could have a constructive role elsewhere if promoted when conflict
is at a nascent stage (Macedonian Framework Document, 2001). It is in the
assumptions buried in these converse assertions, and indeed in challenges
posed to them in conflict situations, that we would assert the claim for a
distinctive notion of ‘transitional’ justice lies.


Northern Ireland provides a prime example of a situation in which security
responses, particularly in the early years of the conflict, frequently undercut
the (often concurrent) legal responses seeking to eliminate the political causes
of conflict. Yet, this phenomenon was denied by official discourses on emer-
gency and anti-terrorist powers, which throughout the conflict were
presented as ‘the response of the liberal-democratic state to politically-
motivated violence and terrorism’ (Report of the Commission to Consider
Legal Procedures to Deal with Terrorist Activities in Northern Ireland, 1972;
Report of a Committee to Consider, in the Context of Civil Liberties and
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Human Rights, Measures to Deal with Terrorism in Northern Ireland, 1975;
McEvoy and Gormally, 1997). Thus incremental changes were at each stage
justified in terms of a balancing calculation of the degree to which the
ordinary liberties guaranteed by the liberal-democratic state should be
limited in order to eliminate the violence, or at least to contain it within
‘acceptable levels’. The problem and the response were separately compart-
mentalized and calibrated (with obvious post-9/11 resonance).


While challenges to the nature of specific balancing calculations are
possible,3 a more fundamental difficulty with the structure of argumentation
was that it denied any link between state action and the causes of conflict. In
situations such as Northern Ireland, emergency powers and the security
policies operationalizing them could be argued not to be simply a response
to the conflict, but in fact partly constitutive of it. While official discourses
might project emergency legislation being introduced as a response to violent
upheaval, in fact, 50-year old ‘special’ legislation pre-dated the most recent
round of violence (National Council for Civil Liberties, 1936; Campbell,
1994). Repeal of this legislation was one of the core demands of the civil
rights movement, generating street protests, the policing of which is gener-
ally seen as having contributed to the violent disintegration of the late 1960s
(Boyle, Hadden and Hillyard, 1975). Particularly in the early 1970s it is
empirically possible to demonstrate a correspondence between the escalation
of violence and particularly harsh, military-based, security measures
(Campbell and Connolly, 2003).


Official discourses obscured evaluation of the extent to which the state in
Northern Ireland was not simply a bystander or referee in the conflict but a
participant in it. This had obvious implications for perceptions of the law’s
neutrality and legitimacy, which any solution to the conflict would have to
address, for the simple reason that in the liberal-democratic state, law
matters. The mediating role of law, encapsulated in conceptions of the ‘rule
of law’, is a key source of democratic legitimacy.


As already suggested, in such a situation there are possibilities for inter-
national law both to address the de-legitimation of law during conflict, and
to provide a way around some of the legal dilemmas which arise at its end.
However, the Northern Ireland conflict reveals difficulties for this role. If,
as discussed earlier, international law is to play this mediating role,4 it
cannot be seen simply to endorse or accommodate whatever claims the state
may choose to make as to its security needs during the conflict. The bite of
international law can operate to buttress the autonomy of key legal norms
such as the right to life, so as to affect how the state (and in turn opposi-
tion groups) conduct the conflict (Ní Aoláin, 2000b). However, in
Northern Ireland, supranational legal supervision was not always robust.
The relatively indulgent attitude adopted by the European Court of
Human Rights to UK security claims in Northern Ireland during the actual
course of the conflict suggests that international human rights norms,
coupled with interpretative mechanisms which often gave deference to state
fact-finding, were not always effective.5 This poses the question of whether
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the liberal-democratic character of a state serves as a shield against inter-
national scrutiny.6


The question of the mediating role of international law arises even more
starkly with relation to international humanitarian law (given that this is a
conflict-specific body of law). Here the questions apply not just to the state,
but also in relation to armed opposition groups or ‘non-state entities’.
Whether the violence in Northern Ireland amounted to an ‘armed conflict’
in the technical humanitarian law sense is a moot point. The UK went to
great lengths to deny the possibility of the applicability of international
humanitarian law to Northern Ireland, for instance, by delaying ratification
of two 1977 Protocols to the Geneva Convention covering non-conventional
armed conflict until the peace process was well in hand.7 Non-governmental
organizations were, over time, less reticent about drawing upon international
humanitarian standards, though fudging the issue of whether the norms were
strictly legally applicable.8 Non-state entities, while making reference to the
conflict as a ‘war’, did not claim adherence to either 1977 Protocol, nor
indeed, did they conduct their own use of violence with appropriate or
specific regard to humanitarian norms.


In short, difficulties with the applicability of international humanitarian
law further evidence the complexities faced by the liberal-democratic state in
coming to terms with the fact that it may have had an armed conflict of sorts
taking place on its territory, and furthermore, that it may have been a partici-
pant in it. It also starkly highlights the activities of non-state actors and the
gap between the invocation of ‘war’ rhetoric without regards to the obser-
vance of humanitarian norms. Despite these difficulties, humanitarian law
would seem to have particular uses during transition, for example, with
relation to provision for prisoner-release (1977 Protocol II provides for
amnesty following high-intensity internal conflicts), and in providing norms
capable of dealing with the experience of the past. Thus, humanitarian law
provides one reference point to address both the behaviour of state and non-
state entities at conflict’s end.


This brings us back full circle to endorsing the view that an understand-
ing of the relationship between conflict and law is vital to understanding the
post-conflict transition. In many respects the success of the transition in a
law-based state turns on a reversal of the kind of legal de-legitimation that
occurred during the conflict: There is an attempt to rebuild the legitimacy of
domestic law and of legal institutions. If rule of law deficits can be linked to
conflict escalation, then rule of law cures play a vital part in any attempt to
negotiate an end to conflict (Bell, 1999).


(C) INSTITUTIONAL TRANSFORMATION


Given the connection between conflict and law described earlier, transitional
justice claims invariably implicate legal institutions. Any conflicted society
is likely to exhibit sharp difference between communities in the confidence
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displayed in legal structures and processes. There may be conflicting views
over the extent to which legal institutions have been complicit in the main-
tenance and management of conflict, and diverging views about the necessity
and capability of reform. As a result, legal reform is debated not just in terms
of the intrinsic value of reasserting the rule of law, but also as a form of
broader political affirmation or denial of certain constitutional and political
pasts and futures. The consequences of this bargaining dynamic around legal
reform can be significant, indicating a need to maintain law’s stability while
simultaneously acknowledging its failings during the conflict, and redressing
these in the form of institutional revisions.


Peace agreements frequently include legal and other institutional reforms
that take account of this reality. As practice in multiple jurisdictions has
demonstrated, the totality of reform cannot be contained in a peace agree-
ment, and instead such reform tends to form part of the post-negotiation
landscape. Thus, institutional reform can occur incrementally outside the
initial, formal, negotiating process, and works to addresses the causes of
conflict on a more piecemeal basis. This practical reality means that insti-
tutional reforms become intrinsically tied up with the ongoing experiment
of political accommodation. This can operate to the detriment of a coherent
reform process, as parties embrace or reject legal reform not on its own terms,
but because of its capacity to reshape critical elements of the initial agree-
ment towards their own vision of transition.


In Northern Ireland the contested dynamic that has emerged around insti-
tutional transformation is rooted in two aspects. First, there is a lack of
shared narrative by all parties on the causes of conflict and its manifestations
(an issue explored further in section E). This has led to markedly different
views on the role and legitimacy of the actions of legal institutions and actors
during the conflict. Second, there is a debate about the extent to which legal
reform needs to be tied to a particular constitutional settlement.


These realities have substantial impact on the politics of institutional
reform. If, on one view, the institutions of the state are viewed as having ‘done
a good job in difficult circumstances’, then demands for reconfiguration are
seen as charged political assault on the integrity and neutrality of legal form
and structure. Change can only be countenanced as necessary when couched
in managerialist language, with an emphasis on ‘professionalism’, ‘efficiency’
and ‘modernization’, and tied to developments in democratic jurisdictions
elsewhere (and preeminently in the rest of the UK) (O’Rawe, 2003). On this
view, change is not linked to the experience of conflict but rather to the kind
of on-going economic or management imperatives that exist anywhere.


Others argue for substantial reform or innovation (frequently articulated
in a language of ‘transformation’), rooted in a view of enormous institutional
failing, evidenced by multiple human rights abuses. Viewed in these terms,
the challenge becomes that identified in section B: Building the legitimacy of
the legal institutions of the new dispensation, producing an imperative for
root and branch reconfiguration.


The institutional pattern of many peace agreements has been followed in
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the case of Northern Ireland. The Belfast/Good Friday Agreement (the
‘Agreement’) provided for a Criminal Justice Review, reform of policing,
mechanisms for enforcing rights, (including a bill of rights), judicial reform,
new equality legislation, and discrete measures relating to prisoners, victims,
and language policy. Any one of these issues serves to illustrate the tensions
described earlier, and attempts at reform have often tried to negotiate a
middle way between competing understandings of the parameters of change.
Thus, the Patten report on policing both addresses the problems of past legit-
imacy (but only implicitly), while reframing the debate around ‘good
policing’ (rather than good ‘police’), justifying many reforms as innovative
good practice per se (Independent Commission on Policing for Northern
Ireland, 1999). It has consequently been criticized as failing to deal
adequately with the legacy of the past human rights abuses, but also for
‘going too far’, in a reconstructive agenda that cannot solely be justified as
required by neutral managerial and efficiency requirements. The report could
thus be viewed as an attempt to address the legacy of institutional delegiti-
mation without an exploration of the process of delegitimation that an
examination of the past might have produced. As such, assessment of its
success as a transitional device is likely to depend in part on whether explicit
acknowledgement of past failings is viewed as a necessary part of successful
transition, or whether the kind of compromise in relation to the past
represented by Patten is viewed as an acceptable cost of peace-building.


(D) DEALING WITH THE PAST


As the etymology of ‘trans-ition’ makes clear, the concept implies a journey,
which in paradigmatic transition is from a conflict-laden past to an antici-
pated peaceful democratic future. Successful transitions in recent years have
almost invariably been characterized by attempts to engage with this past,
suggesting an important instrumental value for the exercise. Conversely, this
experience warns that a failure to address the question adequately may hinder
prospects for a successful transition.


Dealing with the past may be viewed as comprising two aspects, ‘undoing
the past’, (typically by attempting to ‘undo’ the displacement of people and
dispossession of land which occurred during the conflict), and ‘accounting
for the past’ (for instance, through the use of truth commissions and domestic
or international courts and tribunals) (Bell, 2000). In the Northern Ireland
transition, the focus has been almost exclusively on the latter, though argu-
ments are now being made that the significant population displacement
which occurred at the start of the Troubles can be understood as a form of
deliberate displacement akin to the recent experiences of other jurisdictions
such as Bosnia, though on a much lesser scale.


Devising legal mechanisms for dealing with the past probes the limits of
classical legal discourse. International law increasingly articulates a seemingly
inflexible demand for trials of those responsible for major violations
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(Orentlicher, 1991; Campbell, 2000), yet paradoxically, peace-making, recon-
ciliation and truth-telling may be facilitated by a measure of immunity from
prosecution (Cohen, 1995), and prisoner-releases have been a feature of most
conflict-resolution processes (Gormally and McEvoy, 1995). Indeed, in the
Northern Ireland process, prisoners are frequently presented as having
played a major role in peace-making (McEvoy, 2001).


Truth commissions, with their novel approaches to accountability, may
offer a way to square this circle, even if a degree of conflict with legal norms
is involved (Roht-Arriaza, 1995). Yet such mechanisms cannot be said to
represent an escape from law, since successful truth commissions almost
invariably require a legal mandate (witnesses, for instance, need to be
compellable) (Hayner, 2001). Others champion individual criminal trials as
routes to truth and reconciliation (Akhavan, 1998). And yet others point
(however critically) to alternative ‘weeding out’ (or lustration) mechanisms,
whereby those involved in past violations (typically lower echelon func-
tionaries) can be prevented by administrative or quasi-judicial means from
public participation in the new institutions (such as in police forces) (Huyse,
1995).


The approach to the past in the Northern Ireland transition can be
described as ad hoc and ‘piecemeal’ (Bell, 2003). There has been no unitary
centralized mechanism for publicly re-examining the conflict, along the lines
of the South African Truth and Reconciliation Commission. Nor is there
widespread agreement on the institution of such a mechanism in the immedi-
ate future (Healing Through Remembering Project, 2002). Explicit acknow-
ledgement of failure has been rare, though in some cases (as with the Patten
report discussed earlier), the scale of change recommended contains an
implicit narrative of institutional failure.


There are several instances, though, in which discrete conflict-related
issues are being or have been addressed. Most prominent of these has been
the continuing Saville Inquiry into the Army’s 1972 Bloody Sunday killings
(Hegarty, 2003). Another exploration has been through on-going criminal
investigations in relation to criminal offences committed during the conflict,
the most high profile of which produced the ‘Stevens 3’ report into collusion
between elements in the security forces/services and loyalist paramilitaries
(Stevens, 2003). Yet other initiatives have included a number of attempts to
address the needs of victims (see, for example, Bloomfield, 1998; Department
of Health and Social Services, 1998; Wilson, 1999; Healing Through Remem-
bering, 2002): The provision of a de-facto amnesty through the early release
of those convicted in special ‘Diplock courts’ (Northern Ireland (Sentences)
Act 1998); the issuing of a number of apologies, (displaying greater or lesser
degrees of apparent contrition) by paramilitary groups;9 and the Cory
inquiry, exploring whether further specific allegations of collusion require
public inquiries.10


This piecemeal approach has had some instrumental benefits. Jurisdictions
where a generalized exploration of the past has been agreed upon are gener-
ally those in which a high degree of societal consensus has emerged about the
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broad contours of that past (Bell, 2000; 2003). In Northern Ireland this
consensus does not exist. Rather, as in many ethnic or quasi-ethnic conflicts,
a conflict-about-the-conflict, or a ‘meta-conflict’ continues to exist
(McGarry and O’Leary, 1995; Bell, 2000; Campbell, Ní Aoláin and Harvey,
2003). There remains no agreement as to what the conflict was about, or as
to what caused it. Referring back to the earlier discussion of international
legal regimes, there even remains a conflict as to whether any ‘armed conflict’
took place. And in a wide-ranging exploration, virtually all the parties have
something to lose, particularly where questions of individual culpability for
acts committed during the conflict may arise. In this environment, demands
for an across-the-board exploration of the past might have proved an insur-
mountable obstacle to the peace process; the piecemeal approach circumvents
this dilemma, allowing engagement with those issues for which there were
specific political demands (Bell, 2003). And yet a generalized sense of unfin-
ished business – a sense that closure on many conflict-related issues has not
been achieved – persists in much of civil society (Healing Through Remem-
bering, 2002). This poses the obvious question of whether achieving such a
sense of closure is necessary, useful, or even possible. This in turn leads to
the question of whether strategies of engagement with the past should be
judged not simply in terms of their instrumental value in furthering tran-
sition, but perhaps in terms of a broader truth-telling imperative.


On the one hand, the lack of an overall narrative about the conflict impacts
on on-going institutional reform in Northern Ireland. Every contestation in
the reform process tends to become a surrogate continuation of the conflict,
producing in turn an endless replay of the meta-conflict. On the other hand,
it is arguable that to set out to establish the ‘one great truth’ about a conflict
as complex as that in Northern Ireland may be to set the enterprise up for
failure. It is possible to see a real problem here without retreating into the
absolute relativism of the ‘postmodernist black hole’ (Cohen, 1995;
Campbell, 2000: 33). It is also possible to see that a broader truth-eliciting
process might be tasked with establishing particular truths that cumulatively,
contribute to truth (rather than establishing the truth).


The problem of the past in the Northern Ireland transition reflects the
classic dilemmas of established transitional justice discourses. These issues
remain as relevant in the jurisdiction as elsewhere. There is at least one way
though, in which the difficulties of instituting a unitary mechanism in
Northern Ireland, and the consequent piece-meal approach, point to a dis-
aggregation of broader dilemmas. If the stark choice sometimes presented
between ‘peace’, ‘justice’ and ‘truth’ is unpacked, the Northern Ireland experi-
ence tends to suggest that the issue may be as much about timing as about
substantive questions (Bell, 2003; 2004c). In these terms, the ‘big problem’
breaks down into questions of how interim mechanisms can be designed in
such a way as not to preclude other possibilities in the future; questions of the
timing of interim and overall initiatives; and technical questions springing
from the need to keep past-focused initiatives operating in tandem with the
political accommodation imperatives of the peace-building project.
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(E) POLITICAL ACCOMMODATION AND MINORITY RIGHTS


As with ‘dealing with the past’, the question of law’s relationship to political
accommodation revolves around the issue of how to reconcile normative
legal demands with the pragmatics of peace-making. Furthermore, the two
are linked – hence the need to keep both operating in tandem.


At one level, political accommodation and the move towards compromise
among competing groups over access to governmental power, may seem to
have little to do with law or transitional justice. Yet, the inclusion of self-
determination as a right within international human rights instruments, and
an emerging body of minority rights law, have blurred the distinction
between political and legal mechanisms.11 Here again, the context of the
conflict forms an important backdrop. As Berman (1998) has noted, inter-
national self-determination law does not stand above domestic law conflicts;
rather ‘the power of international law to shape the identity of the
protagonists of such conflicts cannot be separated from even its principled
activities to remedy them’ (p. 28). International law’s adjudication on self-
determination positions during a conflict are integrally related both to the
course of the conflict, and to eventual self-determination outcomes.


Self-determination law has been described as having two aspects: External
and internal. External self-determination underwrites change in the status of
states, for example, for colonial to independent, or from one state to two or
more (Thornberry, 1993). Internal self-determination focuses on the
‘relationship between a people and “its own” state or government’, lifting the
veil of the state to question its legitimacy and relationship to the will of the
people’ (p. 101). Only external self-determination has a clear legal basis,
although, as Thornberry notes, the roots of a concept of internal self-
determination can be found in most legal articulations (cf. Crawford, 1993).


Questions of self-determination centrally raise the question adverted to
earlier, that of the demos in the democratic: Whose right is it, and what is the
unit for its exercise? Increasingly, in internal conflict, difficult questions of
external self-determination are being dealt with through ambiguous language
that satisfies the international community’s notion of what external self-
determination law requires, while capable of quite different meanings to
different parties to the conflict (Bell and Cavanaugh, 1999; Bell, 2000:
161–91). Simultaneously, the seemingly all-or-nothing requirements of
external self-determination law are mediated by turning to a range of policy
options aimed at accommodating competing demands for power, underwrit-
ten by a notion of ‘internal self-determination’. These include autonomy
regimes, consociational mechanisms (such as power-sharing government
with vetoes), and ‘corporate federalism’ (whereby power is devolved to
ethnic groups not on a territorial basis but over certain spheres of life, for
example, education or culture). Thus, in Bosnia-Herzegovina the inter-
national community insisted on a unitary state within existing (post-
Yugoslavian) boundaries, even as partitionist claims were controversially 
met by establishing ethnic entities to which nearly all power was devolved
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(The General Framework Agreement for Peace in Bosnia and Herzegovina, 
1995).


Although it is too early to talk of a legal ‘right’ to this broad concept of
internal self-determination, the notion does find support in the proliferation
of international instruments on minority rights, and is increasingly referred
to by international bodies.12 However, international law’s attempt to provide
blueprints for political institutions illustrates how some of the theoretical
issues raised at the start of this article play out.


Firstly, there is the question of the normative requirements of self-
determination law. Despite its notoriously ambiguous content, self-
determination does have some clear normative content. Peace processes often
implicitly pose the question of the extent to which that normative requirement
can be ignored or manipulated. For example, in the Israeli/Palestinian conflict,
the Oslo ‘Declaration of Principles’ was silent on the right of the Palestinian
people to self-determination, thereby questioning whether an outcome
consistent with Palestinian self-determination claims was even on the table.


Secondly, a fundamental question must be asked of situations in which the
normative demands of self-determination law are less clear, as to whether it
is useful for international law to aim to provide what are in effect self-
determination blueprints. As Slaughter (1998) writes: ‘The rise of group
rights may be understood as the further colonisation of the political by the
legal’ (p. 134). However, she also notes that ‘the relative success of informal
efforts at mediating simmering ethnic conflicts suggests the value of expand-
ing the repertoire of political solutions rather than searching for new rights
and remedies.’ (p. 129) And so the question must be posed as to whether
international lawyers should strive to produce a normative response at all, or
merely police the law/politics divide, acknowledging that where law ends,
politics begins. At the minute the distinction between law and politics is to
some extent being preserved by a distinction between hard law (external self-
determination), and soft law (internal self-determination). However, soft law
has a tendency to harden meaning so that this question is likely to become
ever more pertinent in the future.


The use of a ‘group rights’ paradigm to address political institutions also
raises difficult practical questions as to the relationship between group-
oriented political structures and individual-oriented equality standards. Do
power-sharing arrangements discriminate against the individual equality
rights of ‘others’ who are not identified as members of the main political
groupings (Wippman, 1998)? Do solutions fashioned around acknowledging
one dimension of difference, namely ethnicity, marginalize equality for
groups such as women? Or more positively, can addressing other types of
difference, such as gender, contribute to addressing ethnic division by re-
framing the problem? As discussed later (in section F), women have reason
to be sceptical about the institutions of liberal democracy, and about the
political and legal permutations which peace agreements produce, often in
response to narrow definitions of ‘the’ conflict.


Finally, little work has been undertaken as to the transitional role which
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this form of constitutionalism takes (Teitel, 2000). In other words, are these
mechanisms better viewed as permanent solutions to ethnic conflict, or
temporary mechanisms, which, if successful, manage group conflict as non-
violent, pending re-negotiation of the constitutional and territorial future?


Northern Ireland provides a good example of how these dilemmas play
out in a classic example of constructive ambiguity (Bell and Cavanaugh,
1999). The Belfast/Good Friday Agreement’s formulation in relation to
external self-determination is that:


it is for the people of the island of Ireland alone, by agreement between the two
parts respectively and without external impediment, to exercise their right of
self-determination on the basis of consent, freely and concurrently given,
North and South, to bring about a united Ireland, if that is their wish, accept-
ing that this right must be achieved and exercised with and subject to the agree-
ment and consent of a majority of the people of Northern Ireland. (British and
Irish Governments, 2003: Article 1(ii))


This formulation addresses the claims of both the main communal groups.
For nationalists and republicans, self-determination is located by reference
to the people of the entire island, while for unionists and loyalists, the fact
that northern consent is required for re-unification means that a bar to this
possibility exists, at least for the immediate future. Thus existing state bound-
aries remain intact for the immediate future, but British sovereignty over
Northern Ireland is located not by reference to a UK claim as of right, but
rather by reference to exercise of a right of self-determination involving the
people of all the island.


In terms of the immediate exercise of political power – the sharp end of
political accommodation – it is the internal dimension of the right to self-
determination that takes centre-stage. This is true even if ‘internal self-
determination’ is not the language explicitly used. In this regard, the
Agreement stipulates a consociational form of government in which legislative
and executive power is shared between the two communities, with a require-
ment that public power be exercised on the basis of ‘parity of esteem’. Proof
of the effect of these stipulations lies in the fact that the power-sharing Execu-
tive and Assembly have been suspended on four occasions. Moreover, as
recent election results indicate (November 2003), a marked shift in the distri-
bution of political representation is taking place within both nationalist and
unionist communities, with benefits to Sinn Féin and the Democratic
Unionist Party (unsurprisingly, suspension continues at the time of writing).
Such internal political realignments are a feature of post-peace agreement
landscapes in many jurisdictions. What should not be under-estimated is their
capacity to undermine the broad accommodations reached in a prior compre-
hensive settlement, and their impact upon the course of the transitional
process. Finally, straddling the external-internal self-determination divide is
provision for North-South and East-West intergovernmental bodies, which
some have considered ‘confederal’ in nature (O’Leary, 1999).


The consociational mechanisms of the Belfast/Good Friday Agreement are
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defended as a solution which by recognising competing nationalisms, enables
their accommodation on the basis of equality (Eide, 1996; O’Leary, 1999).
However, consociationalism is also under attack from a number of different
perspectives. Some attack it as politically unnecessary, essentially denying
that group accommodation is a problem in Northern Ireland. Thus, they
argue for majoritarian devolution as in Scotland or Wales, often from a
unionist perspective. Others argue, from a more legal viewpoint, that the
mechanisms stand to ossify and entrench competing nationalisms, while
excluding those who do not wish to be defined within these groups. These
critiques leave it unclear whether there should be any attempt to accommo-
date competing group interests at all, or whether they view robust individual
rights protections as sufficient to deal with minority rights. Interestingly,
they draw on the Framework Convention’s right ‘not to be considered a
member of a minority’, exposing the tension inherent in minority rights
documents between individual rights imperatives, and programmatic rights
to group accommodation (cf. Wippman, 1998).


These debates, concretized by suspension and political deadlock in the
post-election context in Northern Ireland, evidence yet another forum for
the meta-conflict: On-going contestation as to what the problem is, and
therefore what solutions will address it. However, while these debates play
out politically, they also affect the design and reform of legal institutions, in
ways similar to that of ‘dealing with the past’. As regards the design of a
proposed bill of rights, for example, debate has focused on the extent to
which the bill should (a) underwrite consociational mechanisms entrenching
them for the medium to long-term; (b) emphasize individual rights in a way
which would put the consociational mechanism under legal attack, or (c)
provide a programmatic standard relating to accommodation of groups on
the basis of equality, which would underwrite the current mechanisms, and
require the issue to continue to be addressed without requiring this particu-
lar mechanism in perpetuity (McCrudden, 1999; 2001; Northern Ireland
Human Rights Commission, 2001). These debates can be considered the
negotiation of a dilemma permanently present in any resort to a consocia-
tional formula in response to entrenched violent communal conflict: How to
keep energy and innovation in the political system; how to create democratic
stability without ossification and stagnation, and without working to the
exclusion of groups (such as women) whose political voices have been
silenced in the past.


(F) GENDER AND LAW IN SITUATIONS OF TRANSITION


Quandaries around consociationalism are but one example of a broader (and
insufficiently researched) set of issues: The gendered dimensions of tran-
sition. Peace processes are typically deeply gendered, raising awkward ques-
tions about the neutrality of the transitional project. While women will often
have been at the forefront of peace initiatives throughout a conflict, peace
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agreements are usually negotiated predominantly, if not exclusively, by men
(Bell, 2004b). The conduct of violence and war is predominantly male,
leading to a male bias in negotiations, and mediators are usually men (Askin,
1997; Yuval-Davis, 1997; Goldstein, 2001). This is despite the Platform for
Action which emerged from the Fourth World Conference on Women in
Beijing in 1995 which asserted that: ‘In addressing armed or other conflicts,
an active and visible policy of mainstreaming a gender perspective into all
policies and programmes should be promoted so that before decisions are
taken, an analysis is made of the effects on women and men, respectively’
(World Conference on Women, 1995: para 141; UN SC Resolution, 2000).


Such exclusion has a double effect. Arguably, it operates to narrow the
problems faced to a ‘male’ conception of conflict revolving around alloca-
tions of power and territory, and stopping certain forms of violence (Ní
Aoláin, 1999; Bell, 2004b). These questions may impact only peripherally on
many women’s day-to-day lives. They may leave untouched socio-economic
exclusions, and even violence, which women may not see as compartmental-
ized into ‘conflict’ and ‘non-conflict’ related, but rather experience as a
continuum, only partially addressed by cease-fires (Cockburn, 1999). It also
means that women rarely sit at the tables where the issues of post-conflict
transition and reconstruction are addressed. This reinforces the ‘conceptual
exclusion’. As Chinkin and Paradine (2001) have pointed out, feminist
discourse has shown women to have reason to be profoundly ambivalent
about many of the basic tenets of liberal-democratic constitutionalism.
Without women, these questions are less likely to be brought to the table.


Only relatively recently has the gendered dimension of war and of inter-
national law, in particular, been closely examined (Askin, 1997; Ní Aoláin,
2000a). This work has been supplemented by consideration of the gender
dynamics of ethnic conflict, and internal conflict more generally (Yuval-
Davis, 1997). We would argue that this body of research creates a baseline
from which more nuanced analysis of the relationship between gender,
conflict, transition, and peace can be undertaken. It also operates to reveal
that there is a tangible link between the experience of women during conflict
and the exclusions we have identified in the transitional context. A gendered
understanding of peace processes is required to address how women can
practically assert a presence at peace negotiations, while simultaneously re-
framing the questions these processes revolve around. Addressing gender is
not just a matter of addressing women’s needs. The experience of how
women work can be vital to peace-making and peace-building. In particular
women are often well positioned to further connections between civic society
(where women often predominate) and political institutions (where men
often predominate), and in so doing reshaping the notion of what is politics,
and what is democratic participation.


The Northern Ireland transition offers a graphic illustration of many of the
concerns outlined earlier. However, it also offers an example of an attempt to
integrate a gender perspective into both the negotiation process and to the
post-agreement political environment. This was achieved through three
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different types of intervention (Bell, 2004b). Firstly, through women creating
networks across communal divisions during both the conflict and the peace
process, enabled by their very political invisibility. Thus, women found ways
to deal with communal difference without requiring its prior negation or elimi-
nation. Secondly, building on this experience, women worked together with
other marginalized groups to create rainbow coalitions which were significant
in placing a ‘human rights and equality’ agenda on the table, and ensuring that
this agenda met real problems (McCrudden, 1999; Bell, 2004b). Finally, women
worked both within their own political groupings and through the establish-
ment of a women’s political party – the Northern Ireland Women’s Coalition
– to input into the negotiations leading to the Belfast/Good Friday Agreement.
The result of these combined strategies was an Agreement whose human 
rights and equality commitments went well beyond addressing the ‘national-
ist/unionist’ communal divide to address other exclusions. Interestingly, each
operated to mutual benefit: Reform which negotiators saw as aimed at address-
ing conflict divisions created stronger mechanisms for human rights and
equality than would have emerged from the traditional British approach to
each, while radical institutional reform became easier to present in ‘good
practice’ terms rather than ‘concessions to nationalists’ the more it operated to
benefit a broader range of communities, including women.


The case of Northern Ireland illustrates ways of opening up processes,
both conceptually and practically, to ensure the participation of women.
However, it also indicates some difficulties. Firstly, while Northern Ireland
evidences some successes with relation to peace agreement provision for
women, such provision is still relatively scant, evidencing the need for further
models of good practice to be explored. Secondly, there is the difficulty of
implementing any ensuing gender commitments, not least given the sheer
volume of work which the Agreement has created for women’s groups.
Thirdly, is the difficulty that any emerging political consensus between
opposing nationalisms, may, where women’s issues are concerned, work to
their detriment, as recent Assembly debates on reproductive rights evidence.
Finally, the political realignments evidenced in Northern Ireland’s Assembly
elections have also operated to squeeze out the representational space that
the Women’s Coalition had gained in the post-Agreement elections. This is
further evidence of the capacity of the transitional environment to operate in
non-linear and illiberal directions, in antithesis to the interests of gender
mainstreaming and the consolidation of women’s political interests. 


CONCLUSION


We finish where we began – with an assertion of the need for a much broader
conception of transitional justice than one that focuses solely on ‘dealing
with the past’ (particularly where this past is viewed in terms of male concep-
tions of harm). Hence the demand for a theory of law in transition that is not
past-specific and that avoids the pitfalls of a gendered approach.
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Part (though not all) of the solution may lie in seeing the transitional
process in terms of the reversal of the delegitimation of domestic law and of
legal institutions that occurred during the conflict. Thus the transition
becomes a project of building the legitimacy of the law across the range of
sites where rule of law deficits are evident in the conflict’s wake. In doing so,
we would assert that this does not limit the capacity of law and legal process
to become a site of contestation in a post-conflict society, but it underscores
the need for a degree of a priori legal legitimacy in order for that ‘normal’
contestation to take place. This approach is as applicable to the problems of
institutional transformation and political accommodation as it is to dealing
with the past. With it comes a particular focus on the experience of groups
excluded during conflict, whether that exclusion was on the basis of politics,
ethnicity or gender.


In building the legitimacy of domestic law and legal institutions, inter-
national law has a particularly important part to play by virtue of its exter-
nality to the parties to the conflict. This externality is directly related to the
autonomous quality of international law – it is not an infinitely malleable set
of standards, the meaning of which states are free to appropriate according
to their whims at any particular time. We note, however, that in the post-9/11
world this autonomy is under particular threat. How this battle plays out
will have important implications for the role of international law in situations
of transition, particularly as the language of transition is increasingly invoked
by the remaining superpower in a uni-polar world.


Northern Ireland provides intimations of some of these dilemmas. The
UK’s place as a leading western democracy meant that international law
scrutiny of the state’s behaviour during the conflict was not as robust as it
might have been. This factor, together with a British strategy of avoidance of
standards viewed as potentially troublesome (the 1977 Geneva Protocols are
a case in point), meant that external checks, while important, were somewhat
blunted. This attenuated external regime can be considered a contributory
factor in the significant rule of law deficits that occurred during the conflict.


Addressing these deficits during the transition has not been an easy task,
as the rocky record of the peace process illustrates. In some respects the very
liberal-democratic character of the UK state has served, at least in the past,
to hide the scale of the problem from itself. That said, the Northern Ireland
transition does offer several positive lessons. Once its piecemeal approach to
dealing with the past is seen as a work-in-progress rather than as the totality
of the past-focused project, it may offer a way to satisfy the apparent clash
between the needs of political accommodation and the imperative to deal
with the past immediately. Questions of timing then become central.
Initiatives around political accommodation during the transition display
some success in addressing gendered deficits, and the formula in relation to
self-determination suggests a creative exploration of the concept’s internal
and external dimensions. The consociational governmental model performed
effectively in some respects, even if its future is unclear: In the short term
because of suspension, and in the longer term because of possible political
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realignments. The ultimate success of initiatives around institutional recon-
figuration will likewise take some time to measure, but at least some advances
are clearly evident.


An overall assessment of the success or failure of the Northern Ireland tran-
sition is therefore some time off. Elaboration of the criteria for success will
need to take account of shifting legal ground in the global legal and political
environment. This will be no easy task. However, as this article has argued,
central to this task is an understanding of the relationship between law and
violent conflict, which cuts across pre- and post-transition landscapes, and
acknowledges the complexity of the legal mechanisms required to manage,
accommodate and overcome violence and its institutional legacies. 


NOTES


1. The Nuremberg trials of the major German war criminals in the wake of the
Second World War are probably the most important point of departure. For a
roughly contemporaneous analysis, see H. Ehard (1949).


2. See UN Security Council Resolution 1373 (2001). Notable in this context is the
amplification and expansion of draconian anti-terrorist legislation both by
states experiencing conflict and by those which are relatively peaceful.


3. See Murray v UK (1996).
4. This issue is compounded by the realist assessment that without such relative


autonomy, states would be free to use law in whatever way they wished, and
there would be little point in examining the specific role played by law in tran-
sition. For a further exploration of this issue, see Campbell and Ní Aoláin
(2003: 1210).


5. See Ireland v United Kingdom (1978) and Brannigan and McBride v United
Kingdom (1993).


6. Contrast with Aksoy v Turkey (1996) and Greek case (1969). In Brannigan and
McBride v United Kingdom (1993: paras, 14, 15 and 56), the Court made
explicit reference to reviews of the PTA (Prevention of Terrorism Act) by
Viscount Colville and others, which were conducted explicitly along the lines
of the ‘response of the liberal-democratic state’ critiqued earlier in the article.


7. 1977 Protocol I covers both conventional wars and conflicts generally known
as ‘wars of national liberation’; 1977 Protocol II covers high-intensity civil
wars. See Campbell, Ní Aoláin and Harvey (2003: 338).


8. Common Article 3 to the Four Geneva Conventions (1948). See Human Rights
Watch (1991). 


9. Combined Loyalist Military Command (CLMC) Ceasefire Statement (13
October 1994) and Irish Republican Army (IRA) Statement of Apology (16 July
2002).


10. See Northern Ireland Office/Department of Foreign Affairs (2001: paras
18–19).


11. See the UN Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious, and Linguistic Minorities, 1992, the Framework Convention
for the Protection of National Minorities, 1995 and also the Lund Recommen-
dations on the Effective Participation of National Minorities in Public Life,
available at www.osce.org/henm/documents/lund.htm.


12. Ibid.
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Transitional Justice, Interdisciplinarity
and the State of the ‘Field’ or ‘Non-Field’


Christine Bell∗


Abstract1


Transitional justice appears to be an established field of scholarship connected to a field of
practice on how to deal with past human rights abuses in societies in transition. The origi-
nal focus of transitional justice discourse was that human rights law requires accountability
in transitions, rooted in the discipline of law. Over time, this focus has been expanded to
include a much broader range of mechanisms, goals and inquiries across a range of disci-
plines. In order to probe the current state of the field, this article argues against the current
conception of transitional justice as a praxis-based interdisciplinary field. It suggests that
there is a hidden politics to how transitional justice has been constructed as an interdisci-
plinary field that obscures tensions between the range of practices and goals that it now
incorporates.


Introduction
This article is a response to the opening editorial in the first issue of the Interna-
tional Journal of Transitional Justice (IJTJ), which justifies the need for a specialist
interdisciplinary journal on three main grounds:


� Transitional justice is an ‘evolving field’ of study that originated around a set
of legal inquiries and alternative justice mechanisms but is rapidly burgeoning
to address a broader set of issues, and thus merits dedicated attention


� There is a need to integrate the perspectives of the mix of activists, policy
makers and academics involved in the transitional justice field (which is linked
to a problematic divide between developed and developing countries)


� An interdisciplinary journal could assist in developing a scholarly inquiry that
previously was being done by a number of different disciplines with little
dialogue between them2


∗ Professor of Public International Law, Transitional Justice Institute, University of Ulster, Northern
Ireland. Email: c.bell@ulster.ac.uk


1 A draft of this article was presented at a seminar at the Transitional Justice Institute, University of
Ulster and later at the first board meeting of the International Journal of Transitional Justice, and has
greatly benefited from both discussions. The author would like to thank Brandon Hamber, Michael
Hamilton, Fionnuala Nı́ Aoláin, Catherine O’Rourke and Catherine Turner and anonymous
reviewers for valuable comments on earlier drafts.


2 ‘Editorial Note,’ International Journal of Transitional Justice 1(1) (2007): 1–5.
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6 C. Bell


This article seeks to examine the contemporary nature of the ‘field’ of transitional
justice by arguing three converse propositions:


� Transitional justice does not constitute a coherent ‘field’ but rather is a label or
cloak that aims to rationalize a set of diverse bargains in relation to the past as
an integrated endeavour, so as to obscure the quite different normative, moral
and political implications of the bargains.


� Transitional justice does not comprise a field of practice and a field of inquiry
that need to be brought together in pursuit of coherent development. Rather,
it is only by bringing practice and interdisciplinary legal analysis together that
transitional justice can be presented as a coherent field.


� The call for interdisciplinarity is not a romantic and neutral call to transcend
disciplinary constraints, but rather is part of the legitimating discourse of
transitional justice as a field and an attempt by nonlaw disciplines to colonize
the field (or alternatively ‘decolonize’ it from law’s traditional hold).


I make these converse arguments not to undermine the journal’s rationale,3 but
rather to engage in a Socratic interrogation of the extent to which transitional
justice constitutes a coherent field. I also seek to examine the relationship between
a field of practice and a field of scholarship, and why the field is seen as necessarily
interdisciplinary. The time seems right for this inquiry because, as the journal
reaches its second anniversary, a growing unease is detectable among practitioners
and in scholarship over the future direction of transitional justice. This unease
centres on what the field’s goals are and should be, and whether and when the
practice is ‘good’ (an extension of human rights discourse, or necessary to democ-
ratization or peace), ‘bad’ (imperialist, hegemonic, impunity serving or promoting
a dangerous legal exceptionalism) or a value-neutral tool with which both ‘good’
and ‘bad’ goals can be pursued.4


In conclusion, I argue that the antithesis to IJTJ’s opening editorial exposes a
politics to contemporary struggles over whether and how to conceive of transitional
justice as a field, and that this politics is that of the metaconflict over the nature,
direction, goals and ownership of transition itself. Awareness of this metaconflict
assists in responding to current unease about the direction and significance of
transitional justice as a concept or field, and is essential to holding on to or even
reclaiming a meaningful ‘justice’ agenda in transition.


Transitional Justice: The Incredibly Fast Field
The opening editorial of IJTJ captures the sense of a burgeoning interdisciplinary
scholarship constituting unproblematically a distinct field of ‘transitional jus-
tice.’ ‘Field’ here is used to connote ‘a sphere of knowledge, interest and activity,
held together by distinctive claims for legitimacy’ as distinct from ‘discipline,’
which implies a body of knowledge with its ‘own background of education,


3 The author is in fact a member of the editorial board of the IJTJ.
4 This tension is alluded to in IJTJ’s first editorial note (supra n 2), which points out that universal


justice mechanisms for mass atrocity are perceived by some as a new form of imperialism.
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Transitional Justice, Interdisciplinarity and the State of the ‘Field’ or ‘Non-Field’ 7


training, procedures, methods and content areas.’5 Transitional justice as a field is
understood to comprise both a sphere of practice or activity and a sphere of aca-
demic knowledge, with a praxis relationship between the two. While definitions of
transitional justice vary, all view transitional justice as the attempt to deal with past
violence in societies undergoing or attempting some form of political transition.


Particularly striking about the rise of transitional justice as a field is the speed with
which it has been accepted as a distinct field and subsequently grown and entered
a phase of disquiet. The term ‘transitional justice’ only came to be used in the mid-
1990s, and it can be argued that transitional justice was only consolidated as an
apparent ‘field’ sometime after 2000. Yet by 2009, we have a broad, multidisciplinary
field that subjects its own origins, assumptions and political significance to radical
critique. Unlike other fields of study, which have taken decades to reach this point,
transitional justice can be argued to have experienced a dramatically compressed
trajectory of fieldhood. A few landmark dates drawn from both practice and
scholarship are outlined below and illustrate the speed of the trajectory; however,
a detailed sociology of the term is beyond the scope of this article.6


The term ‘transitional justice’ as we understand and use it today emerged with
reference to the transitions from authoritarian rule in Eastern Europe and Central
America in the late 1980s and early 1990s.7 The term – originally not used – came
to summarize debates over how successor regimes should deal with the human
rights abuses of their authoritarian predecessors. As Paige Arthur writes, the dis-
tinctiveness of these debates from straightforward human rights was the addition
of the ‘normative aim of facilitating a transition to democracy.’8 The first academic
(legal) pieces to argue clearly the need for postconflict accountability emerged in
the context of the ongoing fight against impunity in Central and South America
in the 1990s.9 The term ‘transitional justice’ was used in 1995 by Neil Kritz,
who published a three-volume study entitled Transitional Justice: How Emerging


5 On field/discipline distinction, see, for example, Kaarle Nordenstreng, ‘Discipline or Field?: Soul-
Searching in Communication Research,’ Nordicom Review 28 (2007): 211–222. On the concept of
discipline, see, Guy Berger, Asa Briggs and Guy Michaud, Interdisciplinarity: Problems of Teaching
and Research in Universities (Paris: Organisation for Economic Co-operation and Development,
1972).


6 For such a sociology, see Paige Arthur’s impressive account of the origins of the discourse. Paige
Arthur, ‘How “Transitions” Reshaped Human Rights: A Conceptual History of Transitional Justice,’
Human Rights Quarterly (forthcoming). See also, Bronwyn Anne Leebaw, ‘The Irreconcilable Goals
of Transitional Justice,’ Human Rights Quarterly 30(1) (2008): 95–118.


7 See, Fionnuala Nı́ Aoláin and Colm Campbell, ‘The Paradox of Transition in Conflicted Democ-
racies,’ Human Rights Quarterly 27(1) (2005): 172–213; Arthur, supra n 6; Leebaw, supra n 6.
However, some authors have argued that the term has more historic roots. See, for example,
Ruti G. Teitel, ‘Transitional Justice Genealogy,’ Harvard Human Rights Law Journal 16 (2003):
69–94 (tracing the field’s origins to Nuremberg); Jon Elster, Closing the Books: Transitional Justice
in Historical Perspective (Cambridge: Cambridge University Press, 2004) (taking a much longer
historical view).


8 Arthur, supra n 6.
9 Diane Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior


Regime,’ Yale Law Journal 100(8) (1991): 2537–2615; Naomi Roht-Arriaza, ‘State Responsibility
to Investigate and Prosecute Grave Human Rights Violations in International Law,’ California Law
Review 78(2) (1990): 449–513. See also Orentlicher’s retrospective article clarifying the context of
her 1991 piece being the anti-impunity struggles in Latin America, in which she acknowledges
a need for differentiated justice. Diane Orentlicher, ‘“Settling Accounts” Revisited: Reconciling
Global Norms with Local Agency,’ International Journal of Transitional Justice 1(1) (2007): 10–22.
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8 C. Bell


Democracies Reckon with Former Regimes.10 This work mapped out a coherent
area of study of mechanisms still considered central to transitional justice in-
quiries today, such as commissions of inquiry, trials, vetting and restitution or
reparation.


Throughout the 1990s, the discourse broadened to include a range of legal
regimes and mechanisms. The ad hoc International Criminal Tribunal for the for-
mer Yugoslavia (ICTY) was established in 1993, and the International Criminal
Tribunal for Rwanda (ICTR) was established in 1994. The landmark establishment
of the South African Truth and Reconciliation Commission (TRC) in 1995 pushed
to centre stage consideration of alternative legal mechanisms for dealing with the
past.11 Humanitarian law’s requirements as regards postconflict accountability also
began to be explored and developed. In 1995, for example, the International Com-
mittee of the Red Cross produced an explanatory interpretation of the amnesty
provision of Article 6(5) of Protocol II to the 1949 Geneva Conventions, inter-
preting its broad wording as implicitly limited to the release of those detained
for having participated in hostilities rather than those who violated international
humanitarian law.12 In 1998, the Rome Statute established the International Crim-
inal Court (ICC), which, although originally conceived as a response to interstate
conflict, was eventually established against the backdrop of widespread intrastate
conflict and associated transitional justice developments. This came to bear on
drafting debates, most overtly through consideration of whether political over-
rides to the Court’s jurisdiction should be provided to deal with the dilemmas of
societies transitioning from authoritarianism and conflict.


Despite these developments a self-conscious field of practice and study consis-
tently termed ‘transitional justice’ only really came into being around 2000 and
after. By this point, the term covered a much broader terrain than transitions
to democracy, addressing transitions in a range of societies, most notably those
attempting negotiated settlement in protracted social conflicts.13


In 2000, Ruti Teitel published Transitional Justice, which uses ‘transitional jus-
tice’ as a broader label to describe ‘the conception of justice in periods of political
transition.’ This conception is characterized by legal responses to the wrongdoings
of repressive predecessor regimes.14 Around the same time, ‘transitional justice’


10 Neil J. Kritz, Transitional Justice: How Emerging Democracies Reckon with Former Regimes (Wash-
ington, DC: United States Institute of Peace Press, 1995).


11 See Mark Freeman, who talks about the South African TRC in terms of a paradigm-defining truth
commission, with the history of truth commissions divided into ‘before’ and ‘after’ South Africa.
Mark Freeman, Truth Commissions and Procedural Fairness (Cambridge: Cambridge University
Press, 2006). An earlier article by Priscilla Hayner reveals a broader practice of truth commissions:
Priscilla Hayner, ‘Fifteen Truth Commissions–1974 to 1994: A Comparative Study,’ Human Rights
Quarterly 16(4) (1994): 597–655.


12 See the letter from the International Committee of the Red Cross cited in Naomi Roht-Arriaza,
‘Combating Impunity: Some Thoughts on the Way Forward,’ Law and Contemporary Problems
59(4) (1996): 93–102.


13 Nı́ Aoláin and Campbell, supra n 7.
14 Ruti G. Teitel, Transitional Justice (Oxford: Oxford University Press, 2000), 3. See also, Teitel, supra


n 7.
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Transitional Justice, Interdisciplinarity and the State of the ‘Field’ or ‘Non-Field’ 9


became a label under which nongovernmental organizations (NGOs) worked and
university courses, centres and institutes were established.15 The founding meet-
ing of the main transitional justice NGO, the International Center for Transitional
Justice (ICTJ), took place in 2000. In part formed with the aim of disseminat-
ing the South African experience, the organization opened its doors in 2001.16


The year 2000 also saw the UN first pin its own flag to the normative mast, in
particular through secret guidelines to its negotiators and through its dissent to
the amnesty provision of the Lomé Peace Accord for Sierra Leone.17 By 2004,
UN Secretary-General Kofi Annan publicly formalized the UN’s normative com-
mitment to transitional justice in his seminal report on the topic.18 He defined
transitional justice as comprising


the full range of processes and mechanisms associated with a society’s attempts to come
to terms with a legacy of large-scale past abuses, in order to ensure accountability, serve
justice and achieve reconciliation.19


The report reflects what was arguably a Kuhnian ‘paradigm shift’ with regard
to transitional justice. Once assumed to stand at odds with negotiated transitions
by undermining efforts to reach elite compromises that would ‘stop the killing’
by prioritizing accountability over reconciliation, transitional justice was now
adopted enthusiastically by policy makers and viewed as necessary to sustaining
ceasefires and achieving a successful transition from conflict.20 The paradigm shift
involved a more explicit recognition of transitional justice as a tool for a range of
political and social goals beyond accountability.


The Broadening of the ‘Field’
As the focus of transitional justice expanded from human rights accountability in
democratic transitions to a broader conception of transition involving a range of
legal regimes and mechanisms, as well as a complex set of goals beyond those of
‘accountability’ and ‘democratization,’ the field came increasingly to involve disci-
plines other than law. Today, transitional justice scholarship is an ever-increasing
set of inquiries that take place across a range of disciplines, including anthropol-
ogy, cultural studies, development studies, economics, education, ethics, history,
philosophy, political science, psychology, sociology and theology.


This scholarship has retained a central focus on the mechanisms used by so-
cieties to deal with past human rights violations and abuses, comparative across


15 These include the Project for Justice in Times of Transition at Harvard University, the Transitional
Justice Project at the Notre Dame School of Law and the Transitional Justice Institute at the
University of Ulster.


16 For a history of the International Center for Transitional Justice, see, http://www.ictj.org/
en/about/mission/.


17 For an account of the disclaimer, see, Seventh Report of the Secretary-General on the United Nations
Observer Mission in Sierra Leone, UN Doc. S/1999/836 (30 July 1999), para. 7.


18 Report of the Secretary-General on the Rule of Law and Transitional Justice in Conflict and Post-
Conflict Societies, UN Doc. S/2004/616 (3 August 2004).


19 Ibid., para. 8.
20 Leebaw, supra n 6.
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10 C. Bell


mechanism and across conflict type. Given this focus, legal scholarship has main-
tained a hold on examining doctrinal issues with reference to international criminal
law, human rights law, humanitarian law and domestic challenges to amnesty.21


However, legal inquiries have themselves become somewhat more interdisciplinary,
with sociolegal studies addressing: how the concept of transitional justice should
be conceived with relation to the role of law during the conflict; the need for
institutional reform and dealing with the past;22 when and how societies or nego-
tiators choose particular mechanisms;23 the respective benefits of ‘top-down’ and
‘bottom-up’ approaches to the design of transitional justice; and the respective
merits of local versus national and international processes.24


The field has also broadened and ‘academicized’ beyond these ‘direct’ transitional
justice inquiries and beyond law in three main ways, all of which question to
different degrees whether transitional justice is an unmitigated ‘good.’


Does transitional justice work? A body of research is emerging on whether tran-
sitional justice works and whether it delivers on the political goals to which it lays
claim. While this research draws heavily on the social sciences, it has incorporated
a range of disciplines and thus has been central to the idea that transitional justice
constitutes an interdisciplinary field.


The research has two main thrusts. The first is conceptual, involving the at-
tempt to conceptualize the link between transitional justice and a range of other
goals, such as the rule of law, transitional justice and democratization, transi-
tional justice and power sharing, transitional justice and reconciliation, transi-
tional justice and peace and transitional justice and disarmament, demobilization
and reintegration.25 Research in this area has drawn in disciplines closely associ-
ated with the asserted ‘goal’; for example, theology or psychology in discussions of
reconciliation, political science in discussions of democratization or power sharing
and history in discussions of truth telling and historical inquiry.


21 A broad sampling of literature could be given, but for examples of innovative argumentation using
diverse legal sources, see, for example, Freeman, supra n 11; Ronald C. Slye, ‘The Legitimacy of
Amnesties under International Law and General Principles of Anglo-American Law: Is a Legitimate
Amnesty Possible?’ Virginia Journal of International Law 43 (2002): 173–247.


22 See, for example, Christine Bell, Colm Campbell and Fionnuala Nı́ Aoláin, ‘Justice Discourses in
Transition,’ Social and Legal Studies 13(3) (2004): 305–328; Teitel, supra n 7.


23 See, for example, Jack Synder and Leslie Vinjamuri, ‘Trials and Errors: Principles and Pragmatism
in Strategies of International Justice,’ International Security 28(3) (2003): 5–44.


24 See, for example, Kieran McEvoy and Laura McGregor, eds. Transitional Justice from Below (Oxford:
Hart Publishing, 2008); Laura Arriaza and Naomi Roht-Arriaza, ‘Social Reconstruction as a Local
Process,’ International Journal of Transitional Justice 2(2) (2008): 157–172.


25 See, for example, Mark Arenhovel, ‘Democratization and Transitional Justice,’ Democratization
15(3) (2008): 570–587; Jeremy I. Levitt, ‘Illegal Peace? An Inquiry into the Legality of Power-Sharing
with Warlords and Rebels in Africa,’ Michigan Journal of International Law 27(2) (2006): 495–578;
David Bloomfield, Teresa Barnes and Luc Huyse, Reconciliation after Violent Conflict (Stockholm:
International Institute for Democracy and Electoral Assistance, 2003); Centre for Humanitarian
Dialogue, Negotiating Peace publications, available at http://www.hdcentre.org/projects/justice-
peacemaking; Alexander Mayer-Riech and Pablo de Greiff, eds., Justice as Prevention: Vetting
Public Employees in Transitional Societies (New York: Social Science Research Council/International
Center for Transitional Justice, 2007).


International Journal of Transitional Justice, Vol. 3, 2009, 5–27


 at S
yracuse U


niversity Library on A
ugust 11, 2010 


http://ijtj.oxfordjournals.org
D


ow
nloaded from


 



http://ijtj.oxfordjournals.org





Transitional Justice, Interdisciplinarity and the State of the ‘Field’ or ‘Non-Field’ 11


The second thrust of research is empirical: a rush to ‘hard’ data involving a
range of social science research methodologies. This research aims to determine
how we can ‘measure’ whether transitional justice delivers on the goals to which
it lays claim.26 Emerging empirical work attempts to study the phenomena of
transitional justice through qualitative research methods while also increasingly
trying to quantify the relationship between transitional justice and its asserted
goals.27 This empirical trend derives from two key sources, the first of which is
donor pressure. A diverse range of transitional justice mechanisms has existed
for some time and received extensive funding, which is producing pressure for
evaluation.28 A second pressure is that of to a more general disenchantment with
transitions and the apparent failure of either peace or democracy to take hold
despite elaborate settlements and extensive outside support.29 ‘Hard’ data has high
currency with policy makers and funders.


Gender dynamics of transitional justice. A growing body of research addresses
the gender dynamics of transitional justice.30 This research both questions and
critiques law from a necessarily interdisciplinary perspective. Are particular tran-
sitional justice mechanisms capable of recognizing gender-based harms and do
they include procedures adequate to protecting victims of sexual violence? Is the
typical focus on civil and political violations capable of addressing the concerns
of women? What would women-centred reparations look like? This research often
has its own praxis dimension, rooted in feminist analysis generally and linked to


26 See, for example, Phuong Pham and Patrick Vinck, ‘Empirical Research and the Development
and Assessment of Transitional Justice Mechanisms,’ International Journal of Transitional Justice
1(2) (2007): 231–248; Oskar N.T. Thoms, James Ron and Roland Paris, The Effects of Transitional
Justice Mechanisms: A Summary of Empirical Research Findings and Implications for Analysts and
Practitioners (Ottawa: Centre for International Policy Studies, University of Ottawa, 2008).


27 See, for example, the Transitional Justice Data Base project at the University of Wisconsin-Madison,
http://www.polisci.wisc.edu/tjdb/, and the papers produced from it, including, Tricia Olsen, Leigh
Payne and Andrew Reiter, ‘Demand for Justice: Domestic Support for Transitional Justice Mech-
anisms’ (paper presented at the International Studies Association’s 49th Annual Convention,
‘Bridging Multiple Divides,’ San Francisco, CA, 26 March 2008). See also, Kathryn Sikkink and
Carrie Booth Walling, ‘The Impact of Human Rights Trials in Latin America,’ Journal of Peace Re-
search 44(4) (2007): 427–445, and related data sets; Leslie Vinjamuri and Aaron Boesenecker, Peace
Agreements and Accountability since 1980 (Geneva: Centre for Humanitarian Dialogue, 2007).


28 Thoms, Ron and Paris, supra n 26.
29 This argument has been made with reference both to transitions to democracy and to peace


processes. See, for example, Fareed Zakaria, ‘The Rise of Illiberal Democracy,’ Foreign Affairs
76(6) (1997): 22–43. See also, Paul Collier, V.L. Elliott, Håvard Hegre, Anke Hoeffler, Marta
Reynal-Querol and Nicholas Sambanis, Breaking the Conflict Trap: Civil War and Develop-
ment Policy (Washington, DC: World Bank/Oxford University Press, 2003), suggesting that over
50 percent of civil wars reignite within a period of five years of their ostensible settlement, as well
as subsequent UN documentation that recites this figure, including, A More Secure World: Our
Shared Responsibility, Report of the High Level Panel on Threats, Challenges and Change, UN Doc.
A/59/565 (2 December 2004). Compare these works to, Astri Suhrke and Ingrid Samset, ‘What’s in
a Figure? Estimating Recurrence of Civil War,’ International Peacekeeping 14(2) (2007): 195–203,
arguing that Collier et al.’s figure is ambiguous and distorted.


30 See articles from the 2004 ICTJ Bellagio Workshop on Gender and Transitional Justice in Colombia
Journal of Gender and Law 15 (2006); the special issue on gender and transitional justice, Inter-
national Journal of Transitional Justice 1(3) (2007); and Ruth Rubio-Marı́n, ed., What Happened
to the Women? Gender and Reparations for Human Rights Violations (New York: Social Science
Research Council, 2006).
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12 C. Bell


campaigns for redefinition of harms or reparations and for better processes for the
inclusion of women.31


In addition, a theoretical, critical strand to this research examines whether tran-
sitional justice as a concept is capable of accommodating the demands and visions
of women as regards either justice or the nature and outcomes of transition.32 Re-
search is also beginning to address other marginalized groups, such as children33


and ‘non-conflict’ minorities, that is, minorities who were not protagonists in vio-
lent conflict and who may find that they lose out in institutions designed primarily
to accommodate those groups that have waged war.34


Critical examinations of transitional justice. The third strand of research sim-
ilarly critiques the concept of transitional justice, questioning its end goals. This
critical literature and the unease it exhibits are linked to unease about the imperial
dimension of the rise of international criminal law and the ways in which high-level
policy makers in international organizations and governments have adopted the
discourse of transitional justice in interventions relating to goals such as addressing
‘failed statehood,’ and security sector reform.


Transitional justice is critiqued as ‘ordinary justice,’35 as ‘steady state’ interna-
tional justice enabling the war on terror,36 as ‘exceptional justice’ with disturbing
consequences for justice more generally37 and as ‘liberalising’ justice with colonial
dimensions.38 ‘Critical’ here means critical of the concept, as opposed to merely
critical of dimensions of the field’s operation. These criticisms are diverse and
emanate from quite different ideologies and disciplines. Nevertheless, all share the
idea that transitional justice is in some sense dangerous or duplicitous in claiming
to be a distinct brand of justice that responds to a distinct set of dilemmas. Many


31 See, for example, Fionnuala Nı́ Aoláin and Eilish Rooney, ‘Underenforcement and Intersectionality:
Gendered Aspects of Transition for Women,’ International Journal of Transitional Justice 1(3)
(2007): 338–354; Sanam Naraghi Anderlini, Camille Pampell Conaway and Lisa Kays, ‘Transitional
Justice and Reconciliation,’ in Inclusive Security, Sustainable Peace: A Toolkit for Advocacy and Action
(London: International Alert/Women Waging Peace, 2007).


32 See documentation of this discussion in Christine Bell and Catherine O’Rourke, ‘Does Feminism
Need a Theory of Transitional Justice: An Introductory Essay,’ International Journal of Transitional
Justice 1(1) (2007): 23–44.


33 See the UN Children’s Fund (UNICEF) project and publications on transitional justice
and children, http://www.unicef-irc.org/cgi-bin/unicef/research/main.sql?file=scheda projects.
sql&key=170.


34 See the research of Minority Rights Group International on minorities and conflict,
http://www.minorityrights.org/6857/thematic-focus/conflict.html.


35 Eric A. Posner and Adrian Vermuele, ‘Transitional Justice as Ordinary Justice,’ Harvard Law Review
117 (2004): 761–825.


36 Teitel, supra n 7.
37 Christine Bell, Colm Campbell and Fionnuala Nı́ Aoláin, ‘The Battle for Transitional Justice:


Hegemony, Iraq and International Law,’ in Judges, Transition and Human Rights Cultures: Essays in
Honour of Stephen Livingstone, ed. Kieran McEvoy, John Morrison and Gordon Anthony (Oxford:
Oxford University Press, 2007).


38 Catherine Turner, ‘Delivering Lasting Peace, Democracy and Human Rights in Times of Transition:
The Role of International Law,’ International Journal of Transitional Justice 2(2) (2008): 126–151;
Chandra Lekha Sriram, ‘Justice as Peace: Liberal Peacebuilding and Strategies of Transitional
Justice,’ Global Society 21(4) (2007): 579–591.
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Transitional Justice, Interdisciplinarity and the State of the ‘Field’ or ‘Non-Field’ 13


strands of such critical thought suggest that this duplicity enables evil in the guise
of ‘doing good.’


The Field’s Premature Midlife Crisis
Despite the breadth of transitional justice as a field, its incredibly fast trajectory
from establishment to critique – arguably taking less than a decade – is startling
for its almost nonexistent radical moment. Almost before it founded itself and de-
fended its existence in the face of pragmatists who rejected any justice component
to transition, it faced an onslaught of criticism from those who saw disturbing
agendas being pursued under cover of a label associated with the ‘good’ of ac-
countability. Yet, the current ‘crisis’ in the field can be understood as the coming of
age of the field rather than as a result of its incoherence. This crisis constitutes what
I will term ‘the paradoxical moment of fieldhood,’ whereby the symbolic capital of
any new field leads to increased claims for inclusion in it, and pressure to reframe
the field to include increasingly broad agendas and issues. Although apparently
growing the field, this growth also appears to construct the field as ‘all things to all
people,’ opening it up to a critique of the state of the field and questions about its
future direction with respect to its original concerns.39


However, the fast rise of transitional justice as a field and the speed with which
it has reached its ‘paradoxical moment of fieldhood’ suggest that the notion of
the ‘field’ of transitional justice is on a typical trajectory from establishment and
acceptance to expansion to self-critique. It can be argued that the compression
of the field’s development reflects the fact that transitional justice is ambiguous
in straddling three different conceptions: transitional justice as an ongoing battle
against impunity rooted in human rights discourse; a set of conflict resolution
techniques related to constitution making; and a tool for international statebuilding
in the aftermath of mass atrocity. The ambiguous origins of transitional justice
suggest an ‘anti-thesis’ to IJTJ’s opening editorial.


Transitional Justice as ‘Non-Field’
An alternative thesis to that of transitional justice as a field is that transitional justice
is merely a label that gives apparent coherence to particularized practices of conflict
resolution, emanating from diverse contexts and diverse actors with diverse goals,
and moreover, a label that simultaneously obscures the quite different political
and moral implications of these practices. This is a story of transitional justice as
a ‘cloak’ rather than a ‘field,’ or of transitional justice as a ‘non-field.’


Particularized Bargains on the Past
Transitional justice has developed as a label to describe a range of particular-
istic bargains aimed at increasing democratization and reducing violence. An


39 Compare, for example, Ellen Messer-Davidow, Disciplining Feminism: From Social Activism to
Academic Discourse (Durham, NC: Duke University Press, 2002), making this argument with
reference to feminism’s development as an academic discipline.
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14 C. Bell


examination of these bargains in their particularistic detail illustrates the quite
different mechanisms that have emerged in different contexts, and locates the
common project of transitional justice not in a common pursuit of justice as ac-
countability but in the common enterprise of finding a mechanism for ‘dealing
with the past’ that will sustain political settlement. Sometimes this requires pur-
suing accountability, and sometimes it does not. Sometimes the bargain involves
a genuine local negotiation, and sometimes it is internationally imposed.


In Central and South America, for example, where impunity was understood as
one of the ways in which conflict had been embedded and recycled, combating
impunity was viewed as necessary to ending the conflict, and provision for some
form of accountability was made part of the negotiation of transition. The level
and form of accountability agreed upon were shaped by the balance of power at
the time of negotiation. In contrast, in Liberia (1993) and Sierra Leone (1996),
broad amnesties were written into the peace settlements, which reflected local
and, more pertinently, international acceptance that the conflicts revolved around
issues of state failure, competition over resources and the privatization of public
power by ‘warlords.’ Amnesty also implied acceptance that resolving the conflicts
required ‘public-ization’ of power, as all the protagonists were drawn into some-
thing resembling a constitutional settlement. The enabling of constitutionalism
meant recognizing constitutionally (at least for an initial period) the self-interest of
warring factions. Paradoxically, therefore, the same connection between a ‘consti-
tutional deal’ and the past that propelled measures to combat impunity in Central
and South America pointed to a requirement of amnesty in Africa. The advent of
the ICC has added a new dimension to this strategy by enabling a ‘claw-back’ on
amnesty where amnestied individuals or groups have returned to fighting.40 Partly
as a result, the ICC increasingly appears in practice as a regional mechanism for
Africa.


Another example is South Africa, where the establishment of the TRC, with its
infamous trade-off of ‘truth’ for ‘amnesty,’ underwrote a constitutional settlement
that was about a trade-off between the old and the new order. The TRC worked to
provide a measure of justice sufficient to legitimate the new order, but which would
not upset the military and economic status quo – a status quo understood to be
vital to nonviolent transition. Justice and reconciliation were to be balanced as both
necessary to the stability of any new political order. In Bosnia and Herzegovina, the
ICTY, formed during the conflict, was written into the Dayton Peace Agreement
in an attempt to give the international community one additional tool for literally
‘prosecuting’ the unitary state in the face of resistance from the ethnically divided
entities also built into Dayton. Again, a particular transitional justice mechanism
was produced as part and parcel of the constitutional ‘fix’ to the conflict more
generally. Similarly, in Iraq, the use of ‘transitional justice’ reflected an attempt to
legitimate ongoing prosecution of US war goals after the ceasefire.41


40 Of course, nowhere in international law is this presented as a ‘claw-back,’ but I would argue that
in effect international criminal justice has operated this way.


41 See, Bell, Campbell and Nı́ Aoláin, supra n 37.
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More recent developments see transitional justice discourse used to press west-
ern liberal democracies into addressing historic wrongs against indigenous peo-
ples, their former colonies or the descendants of their slaves. This application of
transitional justice seems disconnected from either a settled notion of authoritari-
anism or accepted notions of violent conflict (although ongoing authoritarianism
and antidemocratic practices in these contexts, as well as structural violence and
conflict, are alleged to require ‘transitional justice’ solutions). These campaigns
have been successful in forcing a modified or quasilegal mechanism drawn from
the repertoire of transitional justice mechanisms when two criteria have been sat-
isfied: political pressure requires that the wrong be addressed, and the legal system
has had no capacity to respond to the wrong because it had no individual perpe-
trator, because the wrong done was historic and because the wrong was legal (both
under international and domestic law) when perpetrated. Here, too, however, the
state’s resistance to or acceptance of a transitional justice mechanism is linked
to state and popular understandings of how far the foundational constitutional
settlement can be reopened in pursuit of greater inclusion.42


These examples can be narrated as part of a field of practice of transitional justice
involving a similar range of mechanisms and similar debates. However, the partic-
ularism of each constitutional bargain with respect to ‘how to deal with the past’
has given very different local meanings to what appear to be similar institutional
provisions. Rather than constituting a developing and broadening field of activity,
this practice can be understood as diverse and stochastic (that is, its development
is both a product of predictable patterns and random development),43 permitting
different stories to be told about its origins and rationales.


The coexistence of the three stories – transitional justice as human rights, tran-
sitional justice as conflict resolution and transitional justice as international inter-
vention – as equally credible accounts of the development of transitional justice,
points to an understanding of the term as ambiguous almost from its inception. An
alternative story of transitional justice can be told, therefore, in which transitional
justice is not a field or practice but a cloak that covers a range of particularized
bargains on the past. This cloak has been woven into a superficially coherent whole
through processes of international diffusion, similarity in institutional provision
and the common language of transitional justice fieldhood itself, but most no-
tably because each particular bargain has needed to articulate a relationship to the
accountability standards of international law, to which we now turn.


Practice and Scholarship
The second antithesis to the dominant notion of transitional justice is that it does
not comprise a field of practice and a field of inquiry that need to be brought


42 See, Anne Orford, ‘Commissioning the Truth,’ Columbia Journal of Gender and Law 15 (2006):
851–882.


43 For example, processes of norm development and diffusion were predictable, but the timing
and transitional justice implications of an international court (the ICC) whose origins were
independent of the discourse were less predictable.
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16 C. Bell


together in pursuit of coherent development. Rather, it is only by bringing prac-
tice and interdisciplinary legal analysis together that transitional justice can be
presented as a coherent field.


Fusion of Legal Norm and Narrative
The idea that transitional justice mechanisms constitute a field – both of practice
and of intellectual inquiry – came not only from attempts to diffuse particular-
ized bargains on the past and narrate them academically as having something in
common but also from the need, increasing over time, to articulate a relation-
ship between particularized practices of conflict resolution and international legal
norms. This explains the dominance and continuing hold of law as central to
transitional justice discourse. The concept of a ‘field’ of transitional justice only
emerged because international legal norms were argued to be relevant to peace-
making bargains. The narration of this diverse and particularized set of bargains as
lawful or unlawful in terms of international legal standards can be argued to have
sown diverse responses to ‘the past’ into a coherent field of transitional justice.


The attempt to find and articulate a common legal framework gave rise to a situ-
ation where particularized relationships between dealing with the past and consti-
tutional settlement – the struggle against impunity in South and Central America,
the requirements of political transition in Eastern Europe, the link between power
sharing and amnesty in Africa and the South African truth-for-amnesty mecha-
nism – were narrated as part of the one phenomenon of how to account for the
past and satisfy international legal standards. The narrative of a distinctive ‘tran-
sitional’ justice required a common understanding that international legal norms
that provide for accountability were relevant. As a range of legal regimes became
involved in transitional justice debates, however, the particularized bargains could
not easily or without controversy be fitted within any one legal regime. Therefore,
narration of the relationship of these bargains to international law required an
interdisciplinarity within legal discourse that revolved around the ongoing renar-
ration of which international legal regime applied and what exactly it required
in the postconflict context. This narration, in turn, reconfigured the norms into
ones capable of being harmonized and of operating to ‘crystallize’44 certain broad,
legally normative parameters.


What international law specifically permits or requires during transition remains
unclear, but two pillars have been established: blanket amnesties covering serious
international crimes are not permissible, and some level of (unspecified) amnesty
is permissible and even required.45 While these pillars cannot be found in any
one legal regime, they can be argued to constitute the import of the regimes


44 See, Prosecutor v. Morris Kallon, Brima Bazzy Kamara, case nos. SCSL-2004-15-AR72(E) and
SCSL-2004-16-AR72(E) (13 March 2004), para. 72. See also, Diane Orentlicher, Amicus Curiae
Brief Concerning the Amnesty Provided by the Lomé Accord in the Case of the Prosecutor v. Morris
Kallon, SCSL-2003-07 (2003).


45 See further, Christine Bell, On the Law of Peace: Peace Agreements and the Lex Pacificatoria (Oxford:
Oxford Univeristy Press, 2008).
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when taken in combination.46 New transitional justice mechanisms must locate
themselves in relation to these pillars to articulate their normative validity. The
debate over whether any new mechanism complies with both pillars continues to
justify transitional justice as a distinctive field separate from human rights law,
humanitarian law and international criminal law.


Transitional Justice as Interdisciplinary
The third antithesis is that the interdisciplinarity of transitional justice, while
apparently ‘necessary,’ ‘inevitable’ and ‘good,’ signifies an attempt to legitimate
transitional justice as a field and to attack the perceived dominance of the discipline
of law.


Transitional Justice as ‘Naturally’ Interdisciplinary
The fusion of particularistic practice and universal legal norm has led to pressure
for interdisciplinarity as ‘necessary’ or even ‘inevitable.’47 This pressure involves
the argument that legal studies have to be approached from a position of internal
interdisciplinarity, whereby law is open to insights from other disciplines through
sociolegal and criminological approaches to law. It also involves the argument
that more holistic external interdisciplinary inquiry is necessary to understanding
transitional justice in all its infinite variety.


Interdisciplinarity as Field Legitimation and Colonization
Studies of interdisciplinarity often distinguish among ‘multidisciplinarity,’ where
different disciplines are juxtaposed but with little integration between them; ‘inter-
disciplinarity,’ which captures the idea of interchange between disciplines, ‘rang-
ing from simple communication of ideas to the multiple integration of organizing
concepts, methodology, procedures, epistemology, terminology, data and orga-
nization of research and education in a fairly large field’; and trans-, post- or
anti-disciplinarity, which is the perhaps utopian goal of establishing a common
system of axioms for a set of disciplines.48 Three main justifications are given for
interdisciplinary fields of study.49 The first lies in the idea of a ‘unity of knowledge’
that attempts to connect disciplinary insight. The second lies in interdisciplinar-
ity’s appeal as a common sense response to the way phenomena arise in ‘the real
world’ – as complex problems that require a range of responses. The third justifica-
tion lies in the need to respond to professional requirements for interdisciplinary
training.


46 Orentlicher, supra n 44.
47 See, Julie Thompson Klein, Interdisciplinarity: History, Theory, and Practice (Detroit, MI: Wayne


State University Press, 1990), 44–45, noting that interdisciplinarity is usually presented as ‘neces-
sary’ or ‘inevitable.’


48 Berger, Briggs and Michaud, supra n 5 at 25–26. See also, Klein, supra n 47 at 56–63 (and 63–73
for further discussion on the relationship between interdisciplinarity and transdisciplinarity).


49 See, Klein, supra n 47.
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18 C. Bell


All three justifications appear to apply to the field of transitional justice. A
holistic interdisciplinary approach would seem important to studying a complex
phenomenon. Transitional justice responds to real world dilemmas of how to rec-
oncile legal norms that demand accountability with political goals such as conflict
resolution, truth recovery, healing for victims and reconciliation. Finally, because
practitioners are employed to deal with transitional justice issues and develop pro-
grammes, a range of skills are sought, so psychologists must know something of
the legal framework, lawyers must know something of conflict resolution and all
must know something of the limits of historical ‘truth.’


Choices of discipline and interdisciplinarity, however, have also been alleged to
have a deeper politics, and this theme is particularly dominant in discussions of
interdisciplinarity in the field of law. The concept of a discipline, as its etymology
suggests, stands as an attempt to order and to impose an authority and norms of
thought as organizational devices through discrete methodologies and inquiries.50


Disciplines, therefore, assume as much as deny a unity of knowledge that exists
beyond the discipline, but view that unity as impenetrable if considered as a whole.
As Jack Balkin asserts, ‘The authority of discipline is not the enemy of reason. It is
its fountainhead.’51


New fields that are considered interdisciplinary, transdisciplinary and even ‘an-
tidisciplinary’ are claimed to use this interdisciplinary language in a similarly
constructive project. Calls for these forms of interdisciplinarity are often part of
the legitimating discourse of fieldhood, as the need to take on disciplinary divisions
can often be a key justification for why a new field is necessary. For example, in the
area of cultural studies, Karl Maton has argued that as regards the ‘internal lan-
guage of legitimation,’ the breaking down of interdisciplinary boundaries is part
of the field’s substantive project, which is why ‘blurring, crossing and transgress-
ing established borders or boundaries (intellectual, social, physical, etc.) feature
regularly within its legitimating discourse.’52 Moreover, the creation of an ‘undis-
ciplined’ cultural studies enables the definition of culture and how it should be
studied to be either ‘explicitly eschewed or left open.’53


A second challenge is made to calls for interdisciplinarity in the legal context.
Legal scholarship on interdisciplinarity and the discipline of law has suggested
that while interdisciplinarity appeals to the idea of a more complete and even
transcendent discourse, in practice it often constitutes an attempt by one discipline
to penetrate another.54 Balkin goes as far as to argue that interdisciplinarity


is an attempt by disciplines to expand their empires, to colonize and take over other
disciplines by extending their sphere of influence over them. If this colonization is
successful it will not even be understood as colonization. It will be seen as part of the


50 Berger, Briggs and Michaud, supra n 5 at 25; Jack M. Balkin, ‘Interdisciplinarity as Colonization,’
Washington and Lee Law Review 53 (1996): 949–970.


51 Balkin, ibid., 955.
52 Karl Maton, ‘Languages of Legitimation: The Structuring Significance for Intellectual Fields of


Strategic Knowledge Claims,’ British Journal of Sociology of Education 21(2) (2000): 153.
53 Ibid.
54 Balkin, supra n 50.
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general methodology of the colonized discipline. Alternatively, the colonized discipline
will simply disappear, absorbed into the conquering discipline or reconceptualised as
a subspeciality.55


For Balkin, interdisciplinarity has no romantic connotations but is merely the
result of an unsuccessful attempt at colonization that has left behind a disciplinary
mix.


Arguments that transitional justice is an interdisciplinary field can be considered
to have both a legitimating and a decolonizing role with respect to the ‘field.’


Interdisciplinarity as a Legitimating Discourse
If we understand transitional justice more as a cloak than a field, and a cloak
that at once seeks to cover and to rationalize a diverse set of practices with quite
different justice and political implications, then assertions of interdisciplinarity
are revealed to be part of the project of labeling transitional justice as a distinctive
field. Transitional justice is legitimated as a field through the assertion that legal
discourse must be more open to other disciplinary insights (termed here ‘internal
interdisciplinarity’) and through arguments that law may not be the primary
discipline in the field at all (termed here ‘external interdisciplinarity’).


Internal Interdisciplinarity: Regime Conflict and Legal Pluralism
Transitional justice is legitimated as a field through the recognition that transitions
from authoritarianism and conflict do not fit easily within existing legal regimes.
Four competing legal regimes appear to be relevant to the normative require-
ments of transitional justice: domestic criminal law, international human rights
law, humanitarian law and international criminal law. Although often described as
complementary, these regimes are distinct and have competing claims to govern-
ing transitional justice dilemmas. They can produce converse conclusions on the
legality or illegality of certain measures because their standards and mechanisms
of imposing accountability are not the same. Construction of a distinctive transi-
tional justice requires an internal legal interdisciplinary debate on the appropriate
framework of legal accountability. This internal interdisciplinarity is required for
a bridge to be formed between what a blackletter application of any one of the
legal regimes might require and the difficulty of ‘fitting’ each regime to transitional
justice dilemmas.


Legal internal interdisciplinarity can be argued to permit and even require inno-
vation in transitional justice mechanisms, as well as a mix of legal, quasilegal and
political mechanisms for addressing the past. Increasingly, transitional justice is
delivered not through one holistic mechanism but through a range of institutional
vehicles that often operate simultaneously without a clear legal hierarchy. Forms
of domestic criminal trial, varied truth commissions or commissions of inquiry,
restorative justice mechanisms and international or hybrid criminal trials are often


55 Ibid., 960.
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used simultaneously or sequentially in ad hoc, piecemeal and messy attempts to
address a constantly evolving political situation.


This type of institutional provision can be understood in terms of ‘legal plu-
ralism,’ which has been defined as ‘the idea that there can coexist distinct but
genuinely normative legal orders.’56 Legal pluralism exists where distinct legal or-
ders have arisen over time (indigenous law and state law) or where a state-based
legal order fails completely to replace the legal order that preceded it but must
acknowledge it (a colonial legal order and traditional law). It can be ‘simple,’ as
when legal orders are able to recognize each other and their application can be
mutually reconciled (which is sometimes not viewed as proper legal pluralism), or
it can be ‘radical,’ as when normative orders coexist that are capable of producing
different answers to the same question and have no objective and incontestable
way of adjudicating between the claims of each to priority.57


While in some cases multiple transitional justice institutional provision can be
contained within an account of simple or weak legal pluralism,58 institutional
provision increasingly is ‘radically legally pluralist,’ with no legal way of resolving
competing institutional hierarchies or priorities of mandate.59 This is the classic
difficulty of radical legal pluralism: to paraphrase Neil Walker, it lacks a ‘“mas-
ter discourse,” whether state, state-counterfactual, suprastate or international’ to
which past-focused institutions are prepared to defer.60 Regime clash enables each
institution to sustain its claim to trump the others. Each institution can assert its
preeminence by asserting the preeminence of a particular legal regime: domestic
criminal law for domestic truth commissions, international criminal law for in-
ternational courts and tribunals and human rights law for human rights treaty
implementation bodies.


A distinctive ‘field’ of transitional justice is legitimated by the asserted need
to open up doctrinal debate beyond blackletter legal analysis to sociolegal or
criminological inquiries capable of responding to a multiplicity of mechanisms
with mixed political/legal and international/domestic dimensions, such as truth
commissions or restorative justice processes, justified in terms of goals other than
legal accountability alone.


56 Neil MacCormick, Questioning Sovereignty: Law, State and Nation in the European Commonwealth
(Oxford: Oxford University Press, 1999), 102.


57 John Griffiths, ‘What Is Legal Pluralism?’ Journal of Legal Pluralism and Unofficial Law 24 (1986):
1–55; Sally Engle Merry, ‘Legal Pluralism,’ Law and Society Review 22(5) (1988): 869–896.


58 For example, the ICC sets up a clear relationship between itself and domestic courts – one
of domestic priority and complementarity (Articles 13 and 17 of the Rome Statute). A truth
commission, meanwhile, may be coupled with amnesty, which explicitly prevents domestic trials.


59 See the multiple provisions for dealing with the past in the Arusha Peace and Reconciliation
Agreement for Burundi of 28 August 2000. Note also that the multiplicity of international legal
regimes now makes it much more difficult to align institutional provisions in a hierarchy because
their legal orders clash and so continue to keep hold.


60 Neil Walker, Policing in a Changing Constitutional Order (London: Sweet and Maxwell, 2000), 288.
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External Interdisciplinarity: Transitional Justice beyond Law
The design of transitional justice institutions around a broader set of social and
political goals creates both a pressure and an opportunity for a broader external
interdisciplinarity that further legitimates transitional justice as a distinct field. This
external interdisciplinarity suggests that the field can only exist by recognizing a
phenomenon that is in some senses exceptional to the study of law or even the study
of justice altogether. This phenomenon’s exceptionality can only be understood
as derived from the particular political goals of some type of political ‘transition,’
such as a transition from authoritarianism to democracy or from conflict to peace
settlement (leaving it open, for now, what type of political transition is at issue).


If one only recognizes normative questions as relevant to a political transition,
then transitional justice would be a matter of how to make sure that justice is-
sues in transition are pursued within the best applicable legal framework. Thus,
transitional justice would just constitute a specific, uncontroversial application
of international criminal law, human rights law or even domestic criminal law,
whichever is considered the relevant legal framework. Eric Posner and Adrian
Vermule’s article ‘Transitional Justice as Ordinary Justice’ illustrates this point
in reverse.61 To oversummarize, Posner and Vermule argue that the so-called
dilemmas of transitional justice (such as retroactivity or a measure of exceptional
application of justice in service of the policy goals of political stability) are merely
dramatic instances of dilemmas that exist in all criminal justice systems. The au-
thors find that transitional justice as a distinct entity literally does not exist – it is
all ‘ordinary justice.’


The argument that transitional justice is something other than ordinary justice
can only be justified by articulating the political needs of transition as in some
sense peculiar and requiring that justice be mediated in terms of demands other
than accountability. The assertion of goals other than accountability as central to
transitional justice justifies and is reinforced by the interventions of the disciplines
most closely associated with those goals.


Interdisciplinarity as Decolonization or Colonization
of Law
The interdisciplinarity of transitional justice is also related to the political project
of attempting to decolonize law’s hold on the discourse, and even colonize transi-
tional justice within other disciplines, for example, political science. The call for
interdisciplinarity is in part a call for transitional justice to cut free from its roots
in law and the legalization of its dilemmas.62


61 Posner and Vermuele, supra n 35.
62 See, Kieran McEvoy, ‘Beyond Legalism: Towards a Thicker Understanding of Transitional Jus-


tice,’ Journal of Law and Society 34(4) (2007): 411–440. McEvoy does not advocate cutting free
completely, but views legal issues as settled and a narrow legal disciplinary frame as an un-
helpful ‘legalization’ of transitional justice mechanisms that serves to narrow possibilities for its
development.
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Those who advocate an interdisciplinarity beyond law tend to view themselves as
decolonizers rather than colonizers. However, the project of interdisciplinarity can
perhaps best be understood as a mutual project of (de)colonization and resistance.
Any new discipline attempting to impact on another discipline may be successful in
its (de)colonization project, or it may end up being colonized in the process. How-
ever, as Balkin argues, processes of disciplinary colonization and decolonization
are often incomplete, with some aspects of a discipline susceptible to outside
interdisciplinary influences and some resilient.63


This mixed process of colonization and decolonization can be seen in transi-
tional justice discourse with reference to its two central concerns, namely justice
(implicating law in particular) and transition (implicating political science in par-
ticular). The difficulty of locating transitional justice as a subfield of either justice
or transition is a product of the mutual projects of decolonization, resistance and
colonization between law and other disciplines.


Transitional Justice as Subfield without a Field
What is justice? A range of disciplines contribute to the argument that transi-
tional justice is a form of justice that is in service of a range of (often competing)
goals, such as democratization or reconciliation, that mediate any notion of ‘ac-
countability’ as the field’s only or even main objective. These disciplines increas-
ingly attempt to decolonize transitional justice from straightforward accounts of
law’s demands of accountability.


The decolonization of law’s hold on the discourse is central to constructing
transitional justice practices as a coherent intellectual field of inquiry. From a
legal perspective, transitional justice can be viewed as a subfield of human rights
law, humanitarian law and/or international criminal law, and as an attempt to
increase the reach of these regimes into transitional contexts. However, if the
relationship between transition and justice is inverted so that the political goals of
transition shape the justice that applies rather than the goals of justice shaping the
project of transition, the relationship between field and subfield is also inverted.
Human rights, humanitarian law and international law, from this view, appear
to be subfields that collectively inform the development of transitional justice
mechanisms rather than fields that require a particular application of justice.


The decolonization project is incomplete and cannot be completed, however.
Law is resilient and even capable of ‘reverse’ colonization of would-be decoloniz-
ers. The word ‘justice’ in transitional justice and the term’s origins in an attempt to
develop legal accountability during transitions to democracy, have made law’s pre-
dominance difficult to disrupt. Logically, transitional justice presents as a subfield
of our understanding of justice, with some reference to legal norms. To claim its
place as justice, transitional justice would seem to have to do more than offer itself
as a set of techniques or as a ‘toolkit’ for dealing with the past and to be able to artic-
ulate a connection to a concept of justice as exceptional and requiring institutional


63 Balkin, supra n 50.
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innovation. Even if the exceptionalism of transitional justice only amounts to a
capacity to innovate as regards appropriate legal or quasilegal mechanisms, the
claim that this is a form of justice requires some threshold for when the excep-
tion is triggered. It would seem impossible to escape these questions by reducing
transitional justice to a set of techniques and institutional innovations.


Therefore, legal norms and argumentation continue to be central to transitional
justice as a field. Legal pluralism and institutional innovation have been a project
of letting other disciplines impact on conceptions of law and legal institutions
and of expanding or ‘thickening’ law rather than replacing it.64 Moreover, the
continuing relevance of legal norms leads to professional demands on lawyers
and legal analysis that serve to perpetuate the institutional dominance of law
and legal analysis in scholarship and practice. This is typical of law’s capacity for
resilience and even countercolonization. As Jack Balkin and Sanford Levinson note,
‘It welcomes visiting disciplines to serve its own ends, and then cuts or stretches
their work to fit law’s template.’65 The interdisciplinarity that results from the
partial decolonization helps constitute transitional justice as a distinct field.


What is transition? Mutual processes of colonization and decolonization also
explain the difficulty of a stronger interdisciplinary frame for the discourse as a
whole. Logically, it would seem that transitional justice should be one subset of
a set of issues to be explored in relation to ‘transition.’ Justice issues would seem
to be only one of many transitional dilemmas that might include transitional
economics or transitional governance. Transitional justice would seem to be a
subset of the study of transitions from conflict; the justice component of a transition
that will also present economic, political, social and psychological questions. An
understanding of justice issues as merely one of a number of transition’s dilemmas
would sublimate them to a subfield of a nonlegal inquiry into processes of political
transition.


What is interesting about the current state of transitional justice, however, is that
scholars and practitioners show no clarity as to whether there is or needs to be a
bounded concept of ‘transition’ during which transitional justice applies.66 Little
to no attempt has been made to define a concept of transition that would place
limitations on when transitional justice can legitimately be applied. As we have
seen, the field now includes transitions from conflict to peace, the nontransition
transitions of western liberal democracies, post-interstate conflict-imposed justice
and pretransition ‘transitional justice’ mechanisms in countries such as Colombia
(often termed a case of ‘transitional justice without transition’), where the problem


64 See, McEvoy, supra n 62.
65 Jack M. Balkin and Sanford Levinson, ‘Law and the Humanities: An Uneasy Relationship,’ Yale


Journal of Law and Humanities 18 (2006): 178.
66 See, Naomi Roht-Arriaza, ‘The New Landscape of Transitional Justice,’ in Transitional Justice


in the Twenty-First Century: Beyond Truth versus Justice, ed. Naomi Roht-Arriaza and Javier
Meriezcurrena (Cambridge: Cambridge University Press, 2006). Roht-Arriaza notes that the term
‘transition’ has always been unclear in transitional justice debates.
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is not just the absence of transition but also that the transitional justice mechanism
chosen seems aimed at impunity rather than accountability.67


From one point of view, the lack of theorization of the type of transition
that legitimately triggers transitional justice as a distinctive form of justice
serves to weaken law’s normative hold. Transitional justice is left as a set of
techniques and mechanisms for ‘dealing with the past’ when traditional legal
mechanisms prove difficult or undesirable politically (for whatever reason). Law’s
hold is thus decolonized. However, the lack of a clear definition of transition also
creates difficulties for the disciplines engaged in studying particular types of transi-
tion (for example, political science or peace studies) in their attempts to dominate
the discourse. The diversity of situations in which transitional justice mechanisms
are asserted to be relevant defies any one disciplinary frame of analysis.


The interdisciplinarity that results from partial decolonization again plays a
crucial role in constructing transitional justice as a distinctive field. Arguments
that transitional justice requires an interdisciplinary approach function, as Maton
suggests in relation to cultural studies, to deliberately leave the concept of transition
undefined and undefinable. Paradoxically, the call for interdisciplinarity constructs
transitional justice as the dominant field because a common project of transition
can only be found in the acceptance of innovative forms of justice. Again, this
inverts the relationship between subfield and field: transition is constituted as a
subfield of transitional justice rather than vice versa.


Conclusion: The Politics of Transitional Justice as a Field
Thus far, I have argued that transitional justice is not a coherent field but rather a
cloak that integrates diverse practices with quite different normative implications.
I have argued that while this cloak covers the work of practitioners, policy makers
and academics, it simultaneously disguises the different normative and political
implications of transitional justice practices by narrating them into a coherent
‘whole.’ Finally, I have argued that narration of the field of transitional justice as
interdisciplinary is not a romantic and innocent call to intellectual interchange.
Rather, it performs two political functions: it assists in consolidating and legit-
imating transitional justice as a field, and it enables an attack on the perceived
colonization of the field by law.


Of course, any new interdisciplinary field could be deconstructed in this way,
particularly if ‘fieldhood’ is viewed as itself an artificial and flexible construct aimed
at organizing activity and inquiry. This has been, after all, a Socratic exercise, and
I would not seek to deny that characterizing transitional justice as a field of study
operating across a number of disciplines can be a useful way of talking about a set
of phenomena that appear to have some connection to each other and of creating
a space for people involved in similar enterprises to talk to each other.


67 Rodrigo Uprimny and Maria Paula Saffon, Uses and Abuses of Transitional Justice Discourse in
Colombia (Oslo: International Peace Research Institute, 2007).
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Nevertheless, a cost attends the rise of transitional justice as a distinctive ‘field.’
Once we recognize transitional justice as an ambiguous term and the concept of
transitional justice as a cloak that hides ambiguities, which nevertheless continue
to poke out from under the cloak, we can begin to see a hidden politics to the
discussion of what appropriately falls within the label or field and, indeed, to
arguments for the field to be interdisciplinary.


Transitional Justice as a Battlefield
Two related battles for the power of transitional justice discourse fuel academic
debates over the state of the field. The first battle is for transition at the level
of each particular conflict. Transition is not the same as postconflict; it is the
postsettlement phase of dealing with a conflict that at best will be less violent than
before (although the move from violence is rarely linear). The negotiated nature of
contemporary conflict resolution efforts sees settlements that attempt to translate
violent conflict into a set of political and legal institutional structures that enable
the same political struggles to take place less violently. The hope is that these
settlements and their new structures work at least as a holding device for violent
conflict, and at most as a tool that enables a new political consensus to emerge
that leads to the transformation, rather than merely management, of the conflict.
For the parties to the conflict, however, in the short term, the new institutions are
merely vehicles for pursuing the same old conflict, because whoever can win the
transition can win the peace, and whoever can win the peace can win the war.


Transitional justice mechanisms, with their capacity to adjudicate on the rights
and wrongs of a conflict, not only as regards individual culpability but also in
relation to institutional and social responsibility for the genesis and sustenance
of the conflict, are a key site of ongoing struggles in the battle for the nature
and direction of the transition. Control of the transitional justice mechanism can
enable victory in the metaconflict – the conflict about what the conflict is about –
and thereby enable the victor to tilt all transitional mechanisms towards an end
point for transition that approximates to the victor’s battlefield goals.


The second battle is the academic, policy and practice one for control of the
field. This is the battle between those who seek to ‘do good’ in protracted social
conflict but who have competing ideas of what doing good requires. The debate
over the disciplinary location of the field is part of this battle. If one views the key
goal of transitional justice as inserting normative requirements of accountability
into complex political transitions, then the field is perhaps a mainly legal one. If,
however, the goals of transitional justice include democratic statebuilding, justice
sector reform or promotion of the rule of law or of reconciliation or ‘peace,’ then
each goal points to a different disciplinary frame, or a different multidisciplinary
constellation. The assertion of interdisciplinarity itself is therefore inevitably tied
up with the notion of what we think the goal of transitional justice is or should
be. While the wish to open up transitional justice beyond lawyers is justified,
we should not be so naı̈ve as to think that the move to interdisciplinarity is
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purely about the decolonization of the field in order to render it broader than
law. Considerable policy goods and influences are at stake in this project. Calls
for particular disciplinary or interdisciplinary approaches also mask attempts to
redefine the goals of transitional justice. This is a field in which discussion of what
constitutes ‘the field’ and the disciplinary content of the field links to policy debates
over what the goals of transitional justice mechanisms should be.


Transition therefore has several levels of battle ongoing: the internal battle be-
tween the parties to the conflict to ‘finger’ and own transition so as to control its
outcomes; the policy battle between those who seek to ‘do good’ and who have
competing ideas of what this properly involves; and the academic battle over how
we should understand transition and transitional justice. All of these battles link
to a much bigger global struggle over the appropriate parameters of international
intervention with respect to the internal makeup of the state, a debate in which
transitional justice mechanisms have become an increasingly controversial means
of intervention.


Reclaiming a Meaningful Justice Agenda
For those concerned with preserving a meaningful justice agenda in transitional
justice, three related dangers apply to ‘building the field’ without recognizing the
complexities of the multidimensional battlefield. The first danger is that decol-
onization of law’s hold over the field can facilitate a dilution of law’s normative
pull and the justice dimension of transitional justice. Failure to recognize that
transitional justice mechanisms only exist because of the argument that legal stan-
dards require some form of accountability during transition risks undoing what
in practice is still a fragile consensus. Letting go of transitional justice as a clear
subfield of human rights law has a cost, in terms of local justice struggles. While
goals such as democratization, justice sector reform, rule of law and reconciliation
might seem valuable, the paradigm shift to viewing transitional justice as assisting
rather than conflicting with these goals has required that the goals too be ‘de-
politicized’ from local contexts and justice struggles that might give them a thicker
conceptualization.68


The second danger is that without understanding the politics of transitional
justice as a field, we have few ways to talk about and understand the premature
midlife crisis of transitional justice discourse and practice. The idea that transi-
tional justice may have both good and bad aspects leaves those seeking to use
the term to affect people’s lives struggling for a modified tool with which to
press their claims. In their discussion of Colombia, for example, Rodrigo Up-
rimny and Maria Paula Saffon attempt to distinguish between ‘manipulative
transitional justice,’ which aims to secure impunity and elevate political con-
siderations over ‘transformation of relations of power,’ and ‘democratic’ transi-
tional justice, which aims to protect victims against impunity.69 Yet, from the
perspective of transitional justice as a battlefield, both forms of transitional


68 Leebaw, supra n 6.
69 Uprimny and Saffon, supra n 67.
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justice are manipulative – they are just manipulative to different ends. Shorn
of the simple relationship with accountability, transitional justice as a concept
provides little guidance on when and how we might distinguish between le-
gitimate and illegitimate ends in any normative way. In contrast, transitional
justice as a battlefield warns that transitional justice solutions and mechanisms
tend to be designed precisely to enable diametrically opposed positions on what
justice requires. The permissible ends of transitional justice therefore require that
they be constantly argued for and won throughout design and implementation.


A third related danger of talking about transitional justice as an unproblematic
field is that it risks missing an opportunity to engage with its deepest and most
exciting justice project. This project involves engaging in the battlefield as a way
of negotiating a cosmopolitan conception of justice in an attempt to transform
power relationships not just at the local level but also at the international level.
Transitional justice ‘goals’ such as justice, democracy, rule of law and perhaps
even reconciliation are themselves often ‘essentially contested concepts,’ that is,
concepts ‘the proper use of which inevitably involves endless disputes about their
proper use on the part of their users.’70 Essentially contested concepts are not
concepts that are vague or indeterminate around their edges, but rather concepts
that involve ongoing contestation over ‘paradigm or core cases.’71 The attempt
to design transitional justice mechanisms to ‘implement’ essentially contested
concepts either is futile or involves ignoring the contestation and viewing the
concepts as reducible to a ‘toolkit’ approach involving a set of technical choices:
what type of elections when, what type of justice sector reform when and what type
of reconciliation mechanism when. This concedes an opportunity for academics
and practitioners and for local and international actors to engage in a larger project
of ongoing negotiation and compromise over what these concepts entail.


This deeper justice project involves recognizing the incoherence rather than the
coherence of transitional justice as a field. It involves a different set of assumptions
than those set out in this journal’s opening editorial, namely that there is no master
discourse capable of commanding consensus on the appropriate goals of transi-
tional justice; that there is and can be no agreement on the appropriate disciplinary,
multidisciplinary or interdisciplinary frame for transitional justice inquiries; and
that the practice of justice is not one served by a division between practitioners who
practice and academics who comment because meaningful justice as an outcome
can only be achieved through a combination of reason and passion in pursuit of
changed power relationships.


The deep justice project is one in which all must participate jointly, with: aware-
ness of the contingency of their own positions; a willingness to negotiate justice
while adhering to a belief that justice has a normative core content capable of
delivering meaningful change in people’s lives; and a conscious sense of how much
is at stake in the negotiation.


70 Jeremy Waldron, ‘Is the Rule of Law an Essentially Contested Concept (in Florida),’ Law and
Philosophy 21(2) (2002): 148, citing W.B. Gallie, ‘Essentially Contested Concepts,’ Proceedings of
the Aristotelian Society 56 (1956): 167–198.


71 Ibid., 149.
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  Though international criminal justice has flourished over the last 
two decades, scholars have neglected institutional design and 
procedure questions. International-criminal-procedure scholarship 
has developed in isolation from its domestic counterpart but could 
learn much realism from it. Given its current focus on atrocities like 
genocide, international criminal law’s main purpose should be not 
only to inflict retribution but also to restore wounded communities by 
bringing the truth to light. The international justice system needs more 
ideological balance, stable career paths, and civil-service expertise. It 
should also draw on the American experience of federalism to 
cultivate cooperation with national authorities and select fewer cases 
for international prosecution. Revised plea bargaining and sentencing 
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rules could learn from American experience and pitfalls, husbanding 
scarce resources and minimizing haggling, yet still buying needed 
cooperation. Finally, in blending adversarial and inquisitorial 
systems, international criminal justice has jettisoned too many 
safeguards of either one. It should reform discovery, speedy-trial 
rules, witness preparation, cross-examination, and victims’ rights in 
light of domestic experience. Just as international criminal law can 
benefit from domestic realism, domestic law could incorporate more 
international idealism and accountability, creating healthy political 
pressures to discipline and publicize enforcement decisions. 


TABLE OF CONTENTS 


Introduction .............................................................................................639 
I.  Comparing Domestic and International Criminal Procedure .......644 


A. The Functions of International and Domestic Criminal 
Justice .....................................................................................645 


B. The Purposes of Criminal Law ............................................650 
C. An Overview of the Two Systems.......................................654 


1. International Criminal Justice .........................................654 
2. Domestic Criminal Procedure .........................................658 


II.  The Mentality of International Justice Practitioners ....................660 
A.  Ideologies and Worldview...................................................660 
B. Career Opportunities and Loyalties ...................................663 


III.  The Politics of International Justice ..............................................667 
A. Appointments and Elections ...............................................667 
B. State Cooperation .................................................................671 
C. Funding...................................................................................676 
D. Defense Resources................................................................678 


IV.  Improving International Case Management ................................680 
A. Gatekeeping and Case Selection.........................................680 
B. Plea Bargaining and Caseloads............................................685 
C. Sentencing ..............................................................................689 


V.  Pretrial and Trial Procedures...........................................................693 
A. Melding Adversarial and Inquisitorial Process..................694 
B. Discovery................................................................................696 
C. Trial Procedures ....................................................................699 
D. Victims’ Rights ......................................................................701 


Conclusion................................................................................................703 







BIBAS & BURKE-WHITE IN FINAL 12/15/2009 11:42:20 AM 


2010] INTERNATIONAL IDEALISM 639 


INTRODUCTION 


After the world had spent years and millions bringing him to 
court for genocide and war crimes, Slobodan Milošević cheated 
justice. The butcher of the Balkans died unexpectedly in his holding 
cell in 2006, as his four-year trial was drawing to a close but before 
verdict and sentence. Proceedings were slow and costly; as of 
Milošević’s death, hundreds of people had been charged but only 
dozens had been convicted, clogging the International Criminal 
Tribunal for the Former Yugoslavia (ICTY).1 By pursuing exhaustive 
justice against his henchmen, the ICTY had denied Bosnian Muslims, 
Croats, and Serbs the most basic justice of seeing Milošević convicted 
and punished swiftly and publicly. 


Milošević’s case, although extreme, is not unique.2 It epitomizes 
deeper problems with international criminal justice. Fired by idealism 
and the laudable legacy of the post–World War II Nuremberg 
Tribunal, the United Nations (UN) and Western nations began 
setting up international criminal tribunals in the early 1990s. In 1993 
and 1994, the UN Security Council created the ICTY and its sister 
court, the International Criminal Tribunal for Rwanda (ICTR).3 The 
UN, in cooperation with national governments, created other hybrid 
tribunals that blend international and domestic legal approaches in 
partnerships with nations such as Sierra Leone, Lebanon, Cambodia, 
East Timor, and Bosnia.4 In 2002, the Rome Statute created the first 
permanent international criminal court, the International Criminal 
Court (ICC).5 In 2009, the ICC dared to issue an arrest warrant for a 
sitting head of state, Omar Bashir of Sudan, for his role in the Darfur 


 


 1. See Vesna Peric Zimonjic & David Randall, ‘Justice Cheated’ as Milosevic Is Found 
Dead in His Prison Cell, INDEPENDENT (London), Mar. 12, 2006, at 2; Editorial, The Death of 
Milosevic, N.Y. TIMES, Mar. 14, 2006, at A26. 
 2. In late 2008, the International Criminal Tribunal for Rwanda convicted Colonel 
Bagosora for genocide, crimes against humanity, and war crimes fourteen years after the fact, 
after a six-year trial involving 242 witnesses. See Lydia Polgreen, Senior Rwandan Officer and 
Two Accomplices Are Found Guilty of 1994 Genocide, N.Y. TIMES, Dec. 19, 2008, at A11. 
 3. S.C. Res. 827, ¶ 2, U.N. Doc. S/RES/827 (May 25, 1993) (establishing the ICTY); S.C. 
Res. 955, ¶ 1, U.N. Doc. S/Res/955 (Nov. 8, 1994) (establishing the ICTR). 
 4. For a discussion of these hybrid tribunals, see William W. Burke-White, A Community 
of Courts: Toward a System of International Criminal Law Enforcement, 24 MICH. J. INT’L L. 1, 
30–61 (2003). 
 5. Rome Statute of the International Criminal Court pmbl., July 17, 1998, 2187 U.N.T.S. 
90 (entered into force July 1, 2002). 
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genocide.6 But the idealistic plans of all these tribunals are foundering 
on practical shoals, overwhelmed by hundreds of cases and protracted 
proceedings. Their substantive aspirations have not been built upon 
solid, realistic procedural foundations. 


More generally, international criminal law has reinvented the 
wheel. Though scholarship in this growing field has flourished since 
the early 1990s,7 it has not engaged with its counterparts in American 
or European criminal procedure.8 Thus, international- and domestic-
 


 6. See Prosecutor v. Bashir, Case No. ICC-02/05-01/09, Warrant of Arrest for Omar 
Hassan Ahmad Al Bashir, ¶ 21 (Mar. 4, 2009), available at http://www.icc-cpi.int/iccdocs/doc/ 
doc639078.pdf. Notably, the arrest warrant for Bashir includes war crimes and crimes against 
humanity, but not genocide charges due to the difficulty of winning a genocide conviction. 
 7. In the United States, international criminal law scholarship has focused on the forms of 
responsibility, the morality of justice, and the establishment of international tribunals, rather 
than on the structures and procedures on which this Article focuses. See generally MARTHA 


MINOW, BETWEEN VENGEANCE AND FORGIVENESS (1998) (discussing the moral choices of 
post-conflict justice); RUTI G. TEITEL, TRANSITIONAL JUSTICE (2000) (discussing the moral 
underpinnings of transitional justice); José E. Alvarez, Crimes of States/Crimes of Hate: Lessons 
from Rwanda, 24 YALE J. INT’L L. 365 (1999) (considering how the ICTR affected the Rwandan 
judiciary); Burke-White, supra note 4 (examining the impact of hybrid courts); Allison Marston 
Danner & Jenny S. Martinez, Guilty Associations: Joint Criminal Enterprise, Command 
Responsibility, and the Development of International Criminal Law, 93 CAL. L. REV. 75 (2005) 
(examining forms of criminal responsibility); Eric A. Posner & Adrian Vermeule, Transitional 
Justice as Ordinary Justice, 117 HARV. L. REV. 761 (2004) (considering justice in times of 
transition); Michael P. Scharf, The ICC’s Jurisdiction over the Nationals of Non-Party States: A 
Critique of the U.S. Position, 64 LAW & CONTEMP. PROBS. 67 (2001) (analyzing the United 
States’ position on jurisdiction under the ICC and its potential ramifications); Jenia Iontcheva 
Turner, Transnational Networks and International Criminal Justice, 105 MICH. L. REV. 985 
(2007) (focusing on network effects among tribunals); Laura A. Dickinson, Note, The Promise 
of Hybrid Courts, 97 AM. J. INT’L L. 295 (2003) (examining hybrid tribunals). In Europe, the 
discipline has focused on substantive crimes and doctrinal interpretation. See generally 
GUÉNAËL METTRAUX, INTERNATIONAL CRIMES AND THE AD HOC TRIBUNALS (2005) 
(considering the definitions of international crimes); William Schabas, National Courts Finally 
Begin to Prosecute Genocide, the ‘Crime of Crimes,’ 1 J. INT’L CRIM. JUST. 39 (2003) (discussing 
national court interpretations of genocide). 
 8. See generally LEILA NADYA SADAT, THE INTERNATIONAL CRIMINAL COURT AND 


THE TRANSFORMATION OF INTERNATIONAL LAW: JUSTICE FOR THE NEW MILLENNIUM (2002) 
(exploring some ICC rules of procedure); 2 I N T E R NAT I O NA L  C R I M I NA L  L AW: 


P R O C E D U R A L  A N D  E N F O R C E M E N T  M E C H A N I S M S  ( M. Cherif Bassiouni ed., 2d ed. 
1 9 9 9 )  ( e x p l a i n i n g  p r oc e d ur a l  i s s u es, but  w i t h o u t  a  co m p a r a t i v e  a n a l y s i s  o f  
d o m es t i c  pr ac t i c e) ; Máximo Langer, The Rise of Managerial Judging in International 
Criminal Law, 53 AM. J. COMP. L. 835 (2005) (addressing comparative criminal procedure in 
international tribunals); Jenny S. Martinez, Towards an International Judicial System, 56 STAN. 
L. REV. 429 (2003) (considering the development of international judicial institutions, but 
without reference to criminal procedure); M i c h ae l  P. S c h ar f, Trading Justice for Efficiency: 
Plea-Bargaining and International Tribunals, 2 J. INT’L CRIM. JUST. 1070 (2004) (considering 
plea bargaining before international courts, but with only limited domestic comparative 
analysis); Sonja B. Starr, Rethinking “Effective Remedies”: Remedial Deterrence in International 
Courts, 83 N.Y.U. L. REV. 693 (2008) (considering how certain procedures influence the 
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criminal-procedure scholarship have developed independently and 
failed to learn from each other. 


Though the international and domestic settings differ 
substantially, international and domestic enforcement and procedure 
share much in common. The scholarly gap between the two fields is 
especially glaring on issues of institutional design and structural 
constraints. Substantive domestic criminal law has occasionally 
influenced substantive international law and vice versa, when national 
courts have enforced international law.9 But international criminal 
procedure has largely overlooked the structural, institutional, and 
political lessons it could glean from domestic-criminal-procedure 
scholarship.10 


Bringing the lessons of domestic criminal law to international 
criminal law promises to illuminate and advance international 
scholarship. International scholars have thrived on dreams of 
subjugating politics to law and holding the worst of the worst 
accountable.11 Although these dreams have spurred the development 
of international criminal courts, they have hindered systemic and 
political analysis of how these systems actually work. In contrast, 
domestic American procedural scholarship has dissected the systemic 
factors, rational actors, incentives, and institutional design choices 
that shape domestic criminal enforcement.12 We hope to inject a 


 
deterrent effect of international tribunals); Jenia Iontcheva Turner, Nationalizing International 
Criminal Law, 41 STAN. J. INT’L L. 1 (2005) (examining the domestication of international 
criminal law and possibilities for state cooperation, but not directly engaging with procedural 
issues). 
 9. See William W. Burke-White, Proactive Complementarity: The International Criminal 
Court and National Courts in the Rome System of International Justice, 49 HARV. INT’L L.J. 53, 
106–07 (2008) (considering the domestic application of the ICC Rome Statute by Congolese 
courts). 
 10. For the few articles that have addressed procedural issues, see Langer, supra note 8, at 
847–53; Scharf, supra note 8, at 1074–80; Turner, supra note 8, at 30–51. 
 11. See, e.g., GARY JONATHAN BASS, STAY THE HAND OF VENGEANCE: THE POLITICS OF 


WAR CRIMES TRIBUNALS 1–36, 147–205 (2000) (discussing the idealist motivations for 
international criminal justice); Stephen Krasner, Pitfalls of International Idealism, 8 UCLA J. 
INT’L L. & FOR. AFF. 61 passim (2003) (describing international criminal justice as part of a 
movement toward “international idealism,” according to which “normative structures can 
constrain state behavior, and that if we could get these normative structures built into the 
international system, the world would be a better place”). 
 12. The master of this institutional understanding of criminal procedure is William Stuntz. 
See, e.g., William J. Stuntz, The Political Constitution of Criminal Justice, 119 HARV. L. REV. 
780, 791–818 (2006) (arguing that constitutional overregulation of criminal procedure leads to 
pathological political phenomena, such as overpunishment and discriminatory prosecution); 
William J. Stuntz, Plea Bargaining and Criminal Law’s Disappearing Shadow, 117 HARV. L. 
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needed note of realism into idealistic international aspirations as the 
ICC comes of age. 


Our aim is to show how the lessons of domestic, especially 
American, criminal procedure can make international criminal justice 
more effective. Part I provides an overview of the two systems, to set 
the stage for comparisons and contrasts. Part II examines the mindset 
and Part III considers the politics of international criminal justice. 
Part IV draws lessons for international case management, and Part V 
offers similar lessons for pretrial and trial procedures. 


We begin in Part I with a bird’s-eye view of the functions and 
goals of the two systems. International criminal justice could in theory 
pursue transnational crimes or crimes that national governments will 
not prosecute, but in practice targets the most severe atrocities such 
as genocide. American federal criminal enforcement targets some 
crimes that states will not prosecute and used to focus on interstate 
crimes, but the federal system increasingly is handling many of the 
most serious crimes. Pragmatic considerations, such as resources and 
interest, drive federal jurisdiction rather than abstract, theoretical 
categories of interstate commerce. In both systems, these functions of 
justice determine the purposes of punishment. Domestic criminal law 


 
REV. 2548, 2550–58 (2004) (arguing that law has less effect on plea bargains than do voters’ and 
prosecutors’ preferences, budget constraints, and other forces); William J. Stuntz, The 
Pathological Politics of Criminal Law, 100 MICH. L. REV. 505, 523–29, 533–39 (2001) (arguing 
that politics and prosecutorial discretion lead to increasingly broad criminal law and harsher 
criminal punishment); William J. Stuntz, The Uneasy Relationship Between Criminal Procedure 
and Criminal Justice, 107 YALE L.J. 1, 6–22, 65–74 (1997) (identifying problems with the current 
allocation of power between courts and legislatures in the criminal justice system and 
recommending a constitutional solution focused on criminal substance, not criminal procedure). 
Others have contributed significant scholarship in this vein. See, e.g., GEORGE FISHER, PLEA 


BARGAINING’S TRIUMPH: A HISTORY OF PLEA BARGAINING IN AMERICA 40–61 (2003) 
(discussing plea bargaining’s rise and its effect on criminal enforcement); Rachel E. Barkow, 
Institutional Design and the Policing of Prosecutors: Lessons from Administrative Law, 61 STAN. 
L. REV. 869, 876–84, 895–97 (2009) (discussing the enormous discretion of federal prosecutors 
and recommending separation of investigators and advocates from adjudicators); Stephanos 
Bibas, Plea Bargaining Outside the Shadow of Trial, 117 HARV. L. REV. 2463, 2481–82, 2483–85, 
2469–519 (2004) (arguing that plea bargains are made in the shadow of factors beyond the 
expected outcome at trials, such as attorney competence, sentencing rules, and psychological 
biases); Gerard E. Lynch, Our Administrative System of Criminal Justice, 66 FORDHAM L. REV. 
2117, 2121–23 (1998) (highlighting how America’s heavy reliance on plea bargaining has begun 
to resemble a nonadversarial, administrative justice system); Daniel Richman, Prosecutors and 
Their Agents, Agents and Their Prosecutors, 103 COLUM. L. REV. 749, 755–94 (2003) (describing 
how the interaction between federal prosecutors and federal enforcement agents affects 
enforcement discretion); Ronald Wright & Marc Miller, The Screening/Bargaining Tradeoff, 55 
STAN. L. REV. 29, 48–58 (2002) (discussing prosecutorial screening as an alternative to plea 
bargaining). 
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seeks primarily to deter, incapacitate, and inflict retribution. 
International criminal law has largely sought to ensure retribution as 
well as international peace and security. But so long as it focuses on 
the gravest atrocities, international law must also emphasize 
restorative justice to heal the wounds of genocide and war. These 
functional choices must inform how we understand and improve each 
system’s procedural structures. Next, we quickly sketch the key 
institutional features that make international criminal law political 
and often ineffective and the ones that make domestic law more 
efficient but also more insulated and amoral. 


Parts II through V then apply the lessons of recent domestic-
criminal-procedure scholarship to improve international criminal 
tribunals’ effectiveness. We look primarily to American criminal 
procedure because its federal structure resembles the international 
layers of authority and because it has well-developed case 
management techniques. Part II explores the mentality of 
international justice. International lawyers often view criminal justice 
as taming power through law, so courts need to seek lawyers with 
more diverse and less biased ideologies. International-civil-service 
reforms and secondments of domestic lawyers and judges could 
address excessive staff turnover. 


Part III delves into the problematic politics of international 
justice and what it could learn from less-political domestic justice. 
International mechanisms of appointment and reappointment can 
leave prosecutors and judges insufficiently insulated from political 
pressures. Because international prosecutors lack their own police 
forces, they must rely on state cooperation to secure evidence, 
interview witnesses, and make arrests. And international courts’ 
budgets are set through overtly political processes, which can press 
courts to please key funders. Moreover, defense lawyers face financial 
incentives to underlitigate cases. Domestic experiences illuminate 
how one could insulate courts’ budgets and perhaps give defense 
lawyers parity of resources. Other problems in international justice 
are unavoidable; at best, we can recognize and minimize them. 


Part IV focuses on the need for international case management. 
International prosecutors have a nearly limitless universe of potential 
cases but time and resources for only a few. The ICTY pursued too 
many low-level cases only to clog the system and delay justice for 
Milošević and other leaders, a failure that the ICC seeks to remedy. 
Domestic courts have much experience with gatekeeping and sorting. 
Triage mechanisms can select only those individuals most responsible, 
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whose convictions would best serve restorative justice, and refer 
lesser cases to national courts and motivate them to pursue them. 
Another way to manage caseloads is through plea bargaining, which, 
given international criminal justice’s purposes, must be transparent 
and limited. Cooperation agreements can purchase testimony to bring 
ringleaders to justice but require stronger safeguards. And more 
consistent sentencing policies can prevent arbitrary disparities 
between international and national sentences for the same conduct. 


Part V considers procedural safeguards more broadly. Current 
international procedures are an uneasy hybrid of inquisitorial and 
adversarial systems without the essential checks of either one. 
Surprisingly, there are few limits on witness coaching, and rules on 
speedy trials and victims’ rights are too weak. The rules of discovery 
and cross-examination are inadequate to prevent tampering with 
witnesses and fabricating evidence. Domestic criminal procedure 
offers helpful guidance for how to redesign these rules. 


The Conclusion draws together the lessons that domestic 
criminal procedure can offer international criminal law. It then 
considers the converse question—namely, how can domestic criminal 
procedure learn from international law’s idealism and politics? 
Specifically, one of international law’s strengths and domestic law’s 
weaknesses is accountability and oversight. Official reporting to 
intergovernmental bodies, the demands of cooperation with nations, 
and nongovernmental organization (NGO) monitoring all constrain 
international prosecutors and provide transparency. Similar 
mechanisms could better check domestic prosecutorial discretion and 
make it more legitimate. There might even be ways to infuse more of 
international lawyers’ idealistic mindset, leavening the often cynical 
mindset of many domestic prosecutors, defense counsel, and judges. 


I.  COMPARING DOMESTIC AND INTERNATIONAL CRIMINAL 
PROCEDURE 


To draw lessons for international criminal justice from domestic 
criminal procedure, one must understand their many similarities and 
differences. We first consider the functions and then the penological 
purposes of international and domestic criminal justice. Finally, we 
provide an overview of how each system is structured and works, 
noting particularly how both systems seek to achieve common ends. 
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A. The Functions of International and Domestic Criminal Justice 


As a newly created system, international criminal law could have 
performed any number of distinct functions. It could have prosecuted 
crimes that span national jurisdictions, ensured accountability when 
national governments failed to act, or prosecuted the most significant 
crimes regardless of where they occurred. We call these the 
transnational, backstop, and atrocity functions, respectively. The 
choice of function determines the goals and purposes of punishment 
and should also influence key procedural rules. This Section briefly 
explores those functional choices and analogizes them to the 
functions of both state and federal criminal justice systems in the 
United States. 


Perhaps international criminal law should naturally have fought 
supranational crimes that span jurisdictions, such as human 
smuggling, drug trafficking, intellectual and maritime piracy, and 
international terrorism. After all, national governments usually 
cooperate internationally when they share common functional 
needs.13 Investigating and prosecuting transnational crimes requires 
multiple governments to coordinate efforts. Thus, international 
criminal law originated with universal jurisdiction over piracy, the 
quintessential transnational crime.14 If this transnational emphasis had 
continued, international tribunals and procedures would have 
spanned a very different set of substantive crimes. Some crimes would 
have been less severe, and some of the wrongdoers would have been 
much less culpable than others. What these crimes would all have 
shared is a need for states to cooperate in stamping them out. 


Secondly, international criminal law could have served as a 
backstop, holding wrongdoers accountable when national 
governments were unable or unwilling to act themselves. This 
supplementary function would have been a logical response to state 


 


 13. See generally ERNST B. HAAS, THE UNITING OF EUROPE: POLITICAL, SOCIAL, AND 


ECONOMIC FORCES 1950–57 (1958) (describing various aspects of the integration of European 
countries in the 1950s). 
 14. As Justice Story wrote: “A pirate is deemed, and properly deemed, hostis humani 
generis” (an enemy of all mankind). Harmony v. United States (The Brig Malek Adhel), 43 U.S. 
(2 How.) 210, 232 (1844); see also Kenneth C. Randall, Universal Jurisdiction Under 
International Law, 66 TEX. L. REV. 785, 791–98 (1988). As Eugene Kontorovich has argued, 
piracy jurisdiction did not rest on the view that piracy was an atrocity or an especially heinous 
crime. Eugene Kontorovich, The Piracy Analogy: Modern Universal Jurisdiction’s Hollow 
Foundation, 45 HARV. INT’L L.J. 183, 186 (2004). 
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weakness or failure15 or to governmental culpability. This function 
might have led to international jurisdiction over all crimes national 
governments were unable or unwilling to prosecute, ranging from 
genocide to theft. The international system would have intervened, 
regardless of the nature of the crime, whenever domestic courts failed 
to act. International criminal procedures would have predicated 
international action on domestic inaction. They would have been 
broad, flexible, and efficient enough to handle many, varied crimes, 
especially those in failed or failing states.16 


A third possible function of international criminal law is to 
prosecute the most serious or grave atrocities, whether or not they 
have transjurisdictional elements. This atrocity function seems 
improbable precisely because national governments often want to 
prosecute atrocities themselves and would rarely cede jurisdiction 
over these gravest crimes to international tribunals.17 


Yet international criminal justice has largely focused on 
atrocities, perhaps as a legacy of the Nuremberg Tribunal, which 
responded to the Holocaust. Nuremberg’s express purpose, according 
to the London Charter that established it, was “the just and prompt 
trial and punishment of the major war criminals of the European 
Axis.”18 It received jurisdiction over only the gravest crimes: war 
crimes, crimes against the peace, and crimes against humanity.19 The 
U.S. and United Kingdom (U.K.) decided to export their liberal and 
legalist notions of justice, in stark contrast to the Nazi and Soviet 
approaches to justice.20 This legalist element was reflected in 
Nuremberg’s procedure, including full rights to counsel, extensive 


 


 15. See Stephen D. Krasner & Carlos Pascual, Addressing State Failure, FOREIGN AFF., 
July/Aug. 2005, at 153. 
 16. Hybrid tribunals established as joint ventures between domestic and international 
authorities in weak states reflect this supplementary function. See, e.g., Statute of the Special 
Court for Sierra Leone arts. 4–5, Jan. 16, 2002, 2178 U.N.T.S. 145 (recognizing jurisdiction over 
international crimes, as well as over arson and abduction of girls in violation of Sierra Leonean 
law); Stephen D. Krasner, The Hole in the Whole: Sovereignty, Shared Sovereignty, and 
International Law, 25 MICH. J. INT’L L. 1075, 1095–96 (2004) (discussing the use of international 
judges in courts in Hong Kong, East Timor, Kosovo, and Sierra Leone). 
 17. See Kenneth W. Abbott, International Relations Theory, International Law, and the 
Regime Governing Atrocities in Internal Conflicts, 93 AM. J. INT’L L. 361, 375 (1999) (discussing 
sovereignty costs in criminal prosecution). 
 18. Charter of the International Military Tribunal Annexed to the London Agreement for 
the Prosecution and Punishment of the Major War Criminals of the European Axis art. 1, Aug. 
8, 1945, 59 Stat. 1546, 82 U.N.T.S. 280. 
 19. Id. art. 6. 
 20. BASS, supra note 11, at 147–206. 
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opportunities for cross-examination by the defense, and frequent 
decisions by the tribunal protecting defense rights.21 Though perhaps 
inadequate from today’s perspective, the Nuremberg procedure was 
designed to provide a free and fair trial, despite the costs and 
logistical challenges.22 


Later courts continued this primary function of holding 
wrongdoers accountable for atrocities. The ICTY was established 
“for the sole purpose of prosecuting persons responsible for serious 
violations of international humanitarian law.”23 Similarly, the 
preamble of the Rome Statute (establishing the ICC) provides: 
“[T]he most serious crimes of concern to the international community 
as a whole must not go unpunished . . . .”24 


True, certain provisions of the Rome Statute suggest the 
backstop function noted above—holding wrongdoers accountable 
when national governments cannot or will not act. Article 17 of the 
Rome Statute bars cases from the ICC while national governments 
undertake their own genuine investigations and prosecutions.25 But 
the ICC is already jurisdictionally limited to adjudicating the most 
severe crimes.26 In other words, the ICC is a backstop to national 
governments only within the narrow category of atrocities. 


The focus on atrocities has largely driven the development of 
both international jurisdiction and procedure. The tribunals for 
Rwanda and Yugoslavia and the ICC have each only been given very 
narrow subject-matter jurisdictions, largely over war crimes, crimes 
against humanity, and genocide.27 Each of these tribunals has also 


 


 21. See Charter of the International Military Tribunal Annexed to the London Agreement 
for the Prosecution and Punishment of the Major War Criminals of the European Axis, supra 
note 18, art. 16(d) (conferring the right to defense counsel); id. art. 16(e) (conferring the right to 
cross-examination); 9 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL 


MILITARY TRIBUNAL 665 (1947) (ruling in favor of defense rights to evidence). 
 22. See 2 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL 


MILITARY TRIBUNAL 98–102 (1947) (opening statement of Justice Robert Jackson, Nuremberg 
Tribunal, Nov. 21, 1945, acknowledging that the court’s procedures and the prosecution’s 
research were adequate but not “finished craftsmanship,” because of the need for swift justice 
within months of victory). 
 23. S.C. Res. 827, supra note 3, ¶ 2. 
 24. Rome Statute of the International Criminal Court, supra note 5, pmbl. 
 25. Id. art. 17. 
 26. Id. arts. 6–8. 
 27. See S.C. Res. 955, supra note 3, arts. 2–5 (defining the crimes within the ICTR’s 
jurisdiction); S.C. Res. 827, supra note 3, arts. 2–5 (defining the crimes within the ICTY’s 
jurisdiction); Rome Statute of the International Criminal Court, supra note 5, art. 5 (giving the 
ICC jurisdiction over war crimes, crimes against humanity, and genocide). 
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developed procedures that focus on scrupulous procedural regularity 
and eliciting truth at the expense of speed and efficiency.28 For 
example, in its early years the ICTY relied almost exclusively on live 
rather than affidavit testimony, to ensure full cross-examination of 
witnesses.29 Even today, the ICC refuses to admit evidence provided 
by third parties, such as the UN, when the prosecutor cannot fully 
share that evidence with the defense.30 


Although elaborate procedures worked for twenty-two 
defendants at Nuremberg and for the earliest Rwandans and 
Yugoslavians,31 that model has grown problematic as the range of 
cases has mushroomed. These tribunals remain limited to atrocities, 
yet today there are probably thousands of war crimes, crimes against 
humanity, and genocides each year.32 Moreover, as more than one 
hundred nations have signed on to the ICC, the geographic reach and 
number of potential cases has exploded. Thus, the procedural model 
that sufficed for a few dozen Nazis is no longer viable. 


This atrocity function of international criminal justice stands in 
stark contrast to the functions of American criminal justice. Domestic 
systems must prosecute exponentially more defendants and cases 


 


 28. For a discussion of the ICTY’s evidentiary standards, see Patricia M. Wald, To 
“Establish Incredible Events by Credible Evidence”: The Use of Affidavit Testimony in 
Yugoslavia War Crimes Tribunal Proceedings, 42 HARV. INT’L L.J. 535, 537 (2001). Over time, 
tribunals have developed their rules in an effort to process cases more quickly and handle 
evidence more efficiently, but the results of these developments have been mixed. See Langer, 
supra note 8, at 885–905. For example, the ICTY revised its rules of procedure to expedite trials 
through pretrial hearings and affidavit testimony. See ICTY R. P. & EVID. 65bis(A) (providing 
for pretrial conferences); id. 71(A) (allowing greater use of affidavit testimony by deleting the 
1995 rules requirement that such testimony only be used in “exceptional circumstances”). 
 29. See ICTY R. P. & EVID. 71(a) (1995) (amended 1998) (allowing for affidavit testimony 
only in “exceptional circumstances”). 
 30. See, e.g., Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06-1486, Judgment on 
the Appeal of the Prosecutor Against the Decision of the Trial Chamber I Entitled “Decision 
on the Consequences of Non-Disclosure of Exculpatory Materials Covered by Article 54(3)(e) 
Agreements and the Application to Stay the Prosecution of the Accused Together with Certain 
Other Issues Raised at the Status Conference on 10 June 2008,” ¶ 97 (Oct. 21, 2008), 
http://www.icc-cpi.int/iccdocs/doc/doc578371.pdf (overturning the trial chamber’s order to 
release Lubanga Dyilo but maintaining the inadmissibility of nondisclosable evidence). 
 31. See Richard Goldstone, Assessing the Work of the United Nations War Crimes 
Tribunals, 33 STAN. J. INT’L L. 1, 4–8 (1997) (discussing the early work of the ICTY). 
 32. By February 1, 2006, the ICC Office of the Prosecutor had received 1,732 
communications with regard to alleged international crimes possibly within the court’s 
jurisdiction. See OFFICE OF THE PROSECUTOR, ICC, UPDATE ON COMMUNICATIONS RECEIVED 


BY THE OFFICE OF THE PROSECUTOR OF THE ICC (2006), available at http://www.icc-
cpi.int/NR/rdonlyres/F596D08D-D810-43A2-99BB-B899B9C5BCD2/277421/OTP_Update_on_ 
Communications_10_February_2006.pdf. 
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across a far wider range of crimes. Unlike international criminal 
tribunals, which can leave lesser crimes to national courts, domestic 
courts must address the full range of crimes. To handle these 
caseloads, American criminal procedures have emphasized efficiency 
and case management, sometimes at the expense of perfect accuracy 
and scrupulous procedures.33 Thus, American law and practice can 
guide international law as its range and caseloads expand. 


Moreover, America’s federal system of dual sovereignty, like its 
international counterpart, must allocate cases across multiple levels. 
To oversimplify, the Commerce Clause was once understood as 
limiting federal jurisdiction to cases that spanned state borders, 
reaching interstate but not intrastate crimes.34 (A few other 
constitutional provisions allowed the federal government to punish 
violations of certain exclusively federal concerns, such as federal tax 
evasion and counterfeiting.) That interstate function of federal 
criminal law resembled international criminal law’s original focus on 
transnational crimes such as piracy. More recently, federal civil rights 
prosecutions under the Fourteenth Amendment35 have circumvented 
and substituted for racist and corrupt state government.36 In other 
words, federal law served as a backstop. 


This backstop function, however, has always been only a small 
slice of American federal jurisdiction. As the interstate/intrastate 
divide crumbled after the New Deal, federal criminal jurisdiction has 
become a hybrid of two functions: targeting the most serious crimes 


 


 33. The best example of this efficiency mindset at the expense of procedural regularity is 
the hypertrophy of American plea bargaining. See generally FISHER, supra note 12, at 40–47 
(discussing how heavy caseloads encouraged prosecutors to plea bargain); MILTON HEUMANN, 
PLEA BARGAINING: THE EXPERIENCES OF PROSECUTORS, JUDGES, AND DEFENSE 


ATTORNEYS 24–32 (2d ed. 1978) (discussing how the perceived need to dispose of cases quickly 
pushes prosecutors, district attorneys, and judges to plea bargain even in the absence of heavy 
caseloads). 
 34. See Champion v. Ames (The Lottery Case), 188 U.S. 321, 363 (1903) (finding federal 
criminal jurisdiction under the Commerce Clause over transporting lottery tickets across state 
lines). For a historical discussion, see generally Adam H. Kurland, First Principles of American 
Federalism and the Nature of Federal Criminal Jurisdiction, 45 EMORY L.J. 1 (1996). 
 35. See, e.g., United States v. Guest, 383 U.S. 745, 760 (1966) (enforcing a statute 
criminalizing conspiracies to violate rights guaranteed by the Fourteenth Amendment). 
 36. See, e.g., Koon v. United States, 518 U.S. 81, 91 (1996) (reviewing federal convictions 
and sentences arising out of the federal prosecution of Los Angeles police officers for beating 
motorist Rodney King); see also Kathleen F. Brickey, Criminal Mischief: The Federalization of 
American Criminal Law, 46 HASTINGS L.J. 1135, 1140 (1995) (noting that the Civil Rights Acts 
“conferred federal jurisdiction over state crimes where the affected citizens were denied their 
rights or where state courts would not enforce them”). 
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and those than span borders.37 Through a range of jurisdictional 
hooks, today the federal government targets many of the gravest 
crimes and leaves lesser crimes to state prosecutors.38 The 
accommodation between federal and state levels has been pragmatic, 
driven by resource allocation and interest rather than theoretical 
categories of interstate versus intrastate matters. To handle the broad 
range of cases and allocate it across state and federal systems, 
domestic criminal procedure has had to learn to manage cases and 
engage in gatekeeping effectively.39 


Though their functions differ somewhat, structurally and 
procedurally, the international and domestic systems share much in 
common. Ultimately, both seek to hold wrongdoers accountable 
effectively and efficiently through legal processes. Both seek to 
allocate cases between two tiers along somewhat similar functional 
divides. Thus, it is particularly surprising that the two systems barely 
engage each other and that scholars within each system rarely look to 
their counterparts. 


B. The Purposes of Criminal Law 


Domestic and international criminal justice also serve somewhat 
different purposes. Domestic criminal law serves four main, broad 


 


 37. Federal criminal jurisdiction under the Commerce Clause is extremely broad though 
not infinitely elastic. See United States v. Lopez, 514 U.S. 549, 551–63 (1995). 
 38. Although states conduct most capital murder prosecutions, federal prosecutors have 
taken over substantial shares of bank robberies, large drug-trafficking, organized crime, and 
white-collar crime. See JODI M. BROWN & PATRICK A. LANGAN, FELONY SENTENCES IN THE 


UNITED STATES, 1996, at 3, 7 (Bureau of Justice Statistics, Bulletin No. NCJ 175045, 1999), 
available at http://www.ojp.usdoj.gov/bjs/pub/pdf/fsus96.pdf (noting that most bank robberies 
are prosecuted federally, and that federal drug sentences are substantially longer on average 
than state sentences); BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, SOURCEBOOK 


OF CRIMINAL JUSTICE STATISTICS, at tbl.5.17.2004, tbl.5.44.2004 (2009), http://www.albany.edu/ 
sourcebook/tost_5.html (indicating that in 2004, federal prosecutors handled roughly 13 percent 
of drug trafficking prosecutions—201,760 felony convictions in state courts compared to 25,539 
in federal courts—and 19 percent of fraud prosecutions—48,560 felony convictions in state 
courts compared to 9,261 in federal courts); see also Michael Edmund O’Neill, Understanding 
Federal Prosecutorial Declinations: An Empirical Analysis of Predictive Factors, 41 AM. CRIM. 
L. REV. 1439, 1456 (2004) (reporting the results of an empirical study indicating that federal 
prosecutors are more likely to take cases involving large quantities of drugs and leave those 
involving smaller quantities to the states). 
 39. See Daniel C. Richman, The Changing Boundaries Between Federal and Local Law 
Enforcement, 2 CRIM. JUST. 81, 91–96 (2000) (describing the accommodation of federal and 
state law enforcement as one of “negotiated boundaries,” in which substantive laws overlap but 
resource constraints, policy priorities, local culture, and sources of information influence which 
cases are dealt with federally and which are left to states). 
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purposes: retribution, deterrence, incapacitation, and rehabilitation.40 
In recent decades, rehabilitation has fallen out of favor because of 
doubts about its efficacy.41 Some scholars now promote expressive 
condemnation, the need to denounce the wrong and reinforce 
society’s norms.42 Notwithstanding vigorous disagreement, many 
scholars and most laymen emphasize retribution as the primary 
purpose of domestic criminal punishment and incapacitation as a 
secondary goal.43 This approach stresses moral justice, but leaves 
room for practical concerns as well. 


If international law sought to serve as a backstop, a supplement 
for deficient domestic criminal justice, its purposes would mirror 
those of domestic criminal justice. Transnational crimes, such as 
software piracy and smuggling, are often less morally freighted than 
domestic crimes, so they might call for less emphasis on retribution 
and more on deterrence. But, as we have explained, international 
criminal law has largely neglected the transnational and backstop 
functions. 


Though domestic criminal law redresses a breathtakingly broad 
array of crimes, from the gravest to the most trivial, international law 
targets a few high-level, highly public, politically salient mass 


 


 40. Albert W. Alschuler, The Changing Purposes of Criminal Punishment: A Retrospective 
on the Past Century and Some Thoughts About the Next, 70 U. CHI. L. REV. 1, 1 (2003). 
 41. FRANCIS A. ALLEN, THE DECLINE OF THE REHABILITATIVE IDEAL: PENAL POLICY 


AND SOCIAL PURPOSE 7, 57 (1981); Alschuler, supra note 40, at 9; Robert Martinson, What 
Works? Questions and Answers About Prison Reform, PUB. INT., Spring 1974, at 22, 25 (“With 
few and isolated exceptions, the rehabilitative efforts that have been reported so far have had 
no appreciable effect on recidivism.”). 
 42. E.g., Dan M. Kahan, What Do Alternative Sanctions Mean?, 63 U. CHI. L. REV. 591, 
594–601 (1996) (supporting expressive condemnation). 
 43. E.g., MICHAEL S. MOORE, PLACING BLAME: A GENERAL THEORY OF THE CRIMINAL 


LAW 83 n.1 (1997) (collecting scholarship embodying retributivism’s resurgence); Alschuler, 
supra note 40, at 15; Kevin M. Carlsmith et al., Why Do We Punish? Deterrence and Just Deserts 
as Motives for Punishment, 83 J. PERSONALITY & SOC. PSYCHOL. 284, 295–97 (2002) (finding, in 
two empirical studies, that laymen’s punishment judgments were driven by just deserts and not 
by deterrence considerations); John M. Darley et al., Incapacitation and Just Deserts as Motives 
for Punishment, 24 LAW & HUM. BEHAV. 659, 676 (2000) (finding, in two empirical studies, that 
laymen’s punishment judgments were driven primarily by the seriousness of the offense rather 
than the likelihood of recidivism, suggesting a dominant objective of retribution, not 
incapacitation); Paul H. Robinson & John M. Darley, The Utility of Desert, 91 NW. U. L. REV. 
453, 477–78, 492–94 (1997); cf. Paul J. Hofer & Mark H. Allenbaugh, The Reason Behind the 
Rules: Finding and Using the Philosophy of the Federal Sentencing Guidelines, 40 AM. CRIM. L. 
REV. 19, 24 (2003) (identifying retribution as the dominant purpose and incapacitation as the 
secondary purpose of the U.S. Sentencing Guidelines). 
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atrocities, which often arise out of political instability.44 Thus, 
international criminal law is expected to serve not only the four 
purposes of domestic criminal law45 but also a fifth one: restorative 
justice.46 Because international criminal cases are high profile and 
occur during or after conflicts, international criminal law is often 
called upon to reconcile broken communities.47 With the advent of the 
ICC, the demands on international tribunals have increased. Both 
states and nongovernmental organizations have called on the ICC to 
fulfill all of the functions of domestic law, in addition to promoting 
international peace and security through restorative justice.48 


International criminal justice should focus its aims. Resources 
are limited, so the international system cannot create meaningful 
amounts of incapacitation or deterrence.49 Because it is so hard to 
dispense much retail justice in the wake of a war or genocide, 
international criminal law should focus on providing public 
restoration, reconciliation, and retribution for the worst of the worst. 
In other words, international criminal justice, which can use a few 
cases to send messages, is better than domestic criminal justice at the 
more symbolic functions of punishing, vindicating victims, teaching, 
healing, and reconciling. International tribunals are ideally situated to 
restore and reconcile because their cases are high profile and their 


 


 44. See, e.g., WILLIAM A. SCHABAS, AN INTRODUCTION TO THE INTERNATIONAL 


CRIMINAL COURT 58–140 (2007) (discussing the temporal, territorial, and subject-matter 
limitations of the ICC compared with other courts). 
 45. See Michael P. Scharf, The Tools for Enforcing International Criminal Justice in the 
New Millennium: Lessons from the Yugoslavia Tribunal, 49 DEPAUL L. REV. 925, 928–35 (2000) 
(discussing the purposes and expectations of the ICTY). 
 46. While not entirely absent from American law, “[t]o date, restorative justice in the 
United States has operated at the fringes of the criminal justice system with small programs, 
often run by churches and private agencies, handling a relatively small number of juvenile cases 
and cases involving minor offenses.” Sara Sun Beale, Still Tough on Crime? Prospects for 
Restorative Justice in the United States, 2003 UTAH L. REV. 413, 413. 
 47. For discussions of international restorative justice, see DESMOND TUTU, NO FUTURE 


WITHOUT FORGIVENESS passim (2000); Elizabeth Kiss, Moral Ambition Within and Beyond 
Political Constraints: Reflections on Restorative Justice, in TRUTH V. JUSTICE 68, 79–83 (Robert 
I. Rotberg & Dennis Thompson eds., 2000). 
 48. For a list of statements by national officials detailing their expectations for the ICC, see 
Burke-White, supra note 9, at 59–61. 
 49. While some have advocated international criminal justice as a deterrent, it is difficult to 
document deterrence in the international context. See Payam Akhavan, Beyond Impunity: Can 
International Criminal Justice Prevent Future Atrocities?, 95 AM. J. INT’L L. 7, 31 (2001) (“No 
one should entertain the illusion that the relative success of the ICTY, the ICTR, and the ICC 
process, or the engagement of national and foreign courts, has somehow exorcised the specter of 
genocide and other massive crimes from our midst.”). 
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stage is global, rising above national politics and local ethnic tensions. 
As Mark Osiel argues, atrocity trials should serve primarily as 
pedagogical spectacles, telling stories and shaping national identity 
and collective memory.50 Of course, trials cannot create 
comprehensive historical records; historians, truth commissions, and 
commissions of inquiry are far better at that.51 But trials can 
nevertheless publicly acknowledge atrocities and begin to restore 
their wounds. They cannot prosecute every perpetrator nor make one 
a scapegoat for many others. But even a handful of prosecutions, with 
due process for defendants as well as sensitivity to victims, can make 
these points. Nuremberg and South Africa are two well-known, albeit 
very different, examples of how public tribunals can document 
atrocities and clear the public record.52 International trials can also 
present evidence in ways that publicly document atrocities, by for 
example showing the “Scorpions” video in the Milošević trial, which 
recorded the gruesome executions of six youths in Srebrenica.53 


Public retribution against political and military leaders is another 
important purpose, because atrocities excite the public’s outrage and 
demand for justice. Prosecutions denounce and condemn crimes, 
underscoring their wrongness.54 Incapacitation should be central only 
during ongoing conflicts when national courts are truly unable to act, 
and even then only for the highest-level offenders. 


 


 50. MARK OSIEL, MASS ATROCITY, COLLECTIVE MEMORY, AND THE LAW 2–3, 39 (1997). 
 51. For an extended caution about the inability of international trials to document 
atrocities comprehensively or to restore victims, see Mirjan Damaška, What Is the Point of 
International Criminal Justice?, 83 CHI.-KENT L. REV. 329, 332–43 (2008). 
 52. See, e.g., NORBERT EHRENFREUND, THE NUREMBERG LEGACY: HOW THE NAZI WAR 


CRIMES TRIALS CHANGED THE COURSE OF HISTORY 139–48 (2007) (describing the effects of 
Nuremberg’s documentation of Nazi crimes); PRISCILLA B. HAYNER, UNSPEAKABLE TRUTHS: 
CONFRONTING STATE TERROR AND ATROCITY 24–32, 152–65 (2002) (describing the 
reconciliatory effects of the South African Truth Commission); see also 2 TRIAL OF THE MAJOR 


WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL, supra note 22, at 98–
102 (opening statement of Justice Robert Jackson acknowledging that, although the individual 
Nazi defendants needed no further incapacitation because “their personal capacity for evil is 
forever past,” their evil deeds required retribution and deterrence, because “any tenderness to 
them is a victory and an encouragement to all the evils which are attached to their names. 
Civilization can afford no compromise with the social forces which would gain renewed strength 
if we deal ambiguously or indecisively with the men in whom those forces now precariously 
survive”). 
 53. Frank Petit, ICTY: The Domino Effect of a Video, INT’L JUST. TRIB., June 13, 2005, 
http://www.rnw.nl/int-justice/article/icty-domino-effect-video. 
 54. See Damaška, supra note 51, at 343–47 (advocating making “the didactic function” the 
primary goal of international criminal justice). 
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The differences in purposes between the two systems do not 
undermine the lessons of our comparative exercise. On the contrary, 
the comparison provides insights into how international criminal law 
can better achieve other goals, such as retribution, which the domestic 
system serves reasonably well. It also highlights what international 
criminal justice can learn by contrasting its strengths and weaknesses 
with those of domestic criminal procedure. Larger, speedier domestic 
systems are much better at deterring and incapacitating. International 
criminal justice should acknowledge that its capacity is necessarily 
much more limited. It cannot hope to match domestic deterrence and 
incapacitation, but should instead emphasize punishing as well as 
healing the wounds of atrocities. 


C. An Overview of the Two Systems 


1. International Criminal Justice.  Scholars often describe the 
courts that enforce international law as uncoordinated and perhaps 
even ineffective.55 Over the last decade, however, new courts have 
emerged rapidly and now enforce international law far more 
systematically. Though it remains dysfunctional, international 
criminal justice today is a nascent system guided by core principles. 


In recent years, many more international, domestic, and hybrid 
courts have begun to enforce international criminal law. At the 
international level are courts established by international treaties or 
by the UN Security Council: the ICC, the ICTY, the ICTR, and the 
UN Special Tribunal for Lebanon (STL).56 The ICC has jurisdiction 
over international crimes committed on the territory of or by 
nationals of the 110 States Parties to the Rome Statute as well as 
crimes referred by the Security Council.57 In contrast, the ICTY, 


 


 55. E.g., H.L.A. HART, THE CONCEPT OF LAW 214 (2d ed. 1994) (suggesting that 
international law is not properly law); Martinez, supra note 8, at 443 (noting that based on 
common definitions of a system, “there is not now an international judicial system nor could one 
exist in the absence of a central scheme of hierarchical relationships”). 
 56. See Rome Statute of the International Criminal Court, supra note 5; S.C. Res. 827, 
supra note 3; S.C. Res. 955, supra note 3; Statute of the U.N. Special Tribunal for Lebanon, S.C. 
Res. 1757, Annex, U.N. Doc. S/RES/1757 (May 30, 2007). While the STL was created by the UN 
Security Council acting under Chapter VII, elements of its structure and operation are more 
similar to hybrid tribunals such as those discussed below. 
 57. For a list of the 110 States Parties, see The States Parties to the Rome Statute, 
http://www2.icc-cpi.int/Menus/ASP/states+parties/ (last visited Nov. 8, 2009). The ICC 
investigation of the situation in Sudan was referred by the UN Security Council through 
Resolution 1593 (2005) pursuant to Article 13(b) of the Rome Statute. Press Release, U.N. Sec. 
Council, Security Council Refers Situation in Darfur, Sudan, to Prosecutor of International 
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ICTR, and STL have limited jurisdiction, restricted to crimes in the 
former Yugoslavia, Rwanda, and Lebanon, respectively. Collectively, 
these international tribunals reach very broadly, covering more than 
half the world’s countries and about a third of its population.58 All 
four courts are limited to the most serious crimes, namely war crimes, 
crimes against humanity, genocide, and (for the STL) the 
assassination of Rafik Hariri.59 


In addition, many national courts routinely prosecute and 
adjudicate international crimes.60 Finally, hybrid tribunals sit halfway 
between the domestic and international levels and rest on 
cooperation between national and international institutions.61 Hybrid 
courts were or are operating in Bosnia and Herzegovina, East Timor, 
Cambodia, and Sierra Leone.62 These courts draw authority from both 


 
Criminal Court, U.N. Doc. SC/8351 (Mar. 31, 2005), available at http://www.un.org/News/Press/ 
docs/2005/sc8351.doc.htm. 
 58. Roughly 1.9 billion people live in countries that are States Parties to the ICC. See CIA, 
THE WORLD FACTBOOK passim (2009). 
 59. Rome Statute of the International Criminal Court, supra note 5, art. 5; S.C. Res. 827, 
supra note 3, arts. 1–5; S.C. Res. 955, supra note 3, arts. 2–6; Statute of the U.N. Special Tribunal 
for Lebanon, supra note 56, art. 1. 
 60. Some domestic criminal justice systems, such as those in the Democratic Republic of 
Congo or Chile, prosecute recent or past crimes based on territorial or nationality jurisdiction. 
See, e.g., U.N. MISSION IN DEMOCRATIC REPUBLIC OF CONGO (MONUC), MONTHLY HUMAN 


RIGHTS ASSESSMENT: JULY 2007 (2007), available at http://www.unhcr.org/refworld/category, 
COI,MONUC,,,46ee75401a,0.html. Others, such as those of Israel, Belgium, France, Germany, 
and Spain, prosecute extraterritorial crimes based on universal jurisdiction. See, e.g., Att’y Gen. 
v. Eichmann, 36 I.L.R. 18 (Jer. D.C. 1961), aff’d 36 I.L.R. 277 (S. Ct. 1962) (Isr.); Hijazi v. 
Sharon, Cour d’Appel [CA] [intermediate court of appeals] Brussels, June 26, 2002 (Belg.); 
Cour de Cassation [Cass. crim.] [highest court of ordinary jurisdiction], Jan. 6, 1998, Bull. crim., 
No. 2, translated in 1 YB. INT’L HUMANITARIAN L. 598 (1998), nullifying and dismissing 
Tribunal de Grande Instance de Privas (examining magistrate), Jan. 9, 1996 and Cour d’Appel 
de Nimmes, Mar. 20, 1996 (Fr.); Bayerisches Oberstes Landesgericht [BayObLGZ] [court of 
appeals for selected matters in Bavaria], 23 May 1997 - 3 St 20/96 (F.R.G.) reprinted in part in 
NEUE JURISTISCHE WOCHENSCHRIFT 392 (1998) (Ger.); R v. Bow St. Metro. Stipendiary 
Magistrate, ex parte Pinochet Ugarte (No. 3), [2000] 1 A.C. 147 (H.L.) (appeal taken from Q.B.) 
(U.K. House of Lords proceeding on the extradition of Pinochet to face universal jurisdiction 
charges in Spain). 
 61. See Burke-White, supra note 4, at 75–97. 
 62. Law on Amendments to the Law on Court of Bosnia & Herzegovina, OFFICIAL 


GAZETTE BIH, 24/02 (Aug. 29, 2002) (Bos.); Law on the Establishment of the Extraordinary 
Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During the 
Period of Democratic Kampuchea, 2004, NS/RKM/1004/006 (Cambodia); Statute of the Special 
Court for Sierra Leone, supra note 16; G.A. Res 57/228, ¶¶ 1–4, U.N. Doc. A/Res/57/228B (May 
22, 2003); Burke-White, supra note 4, at 41–54 (describing hybrid courts operating in East 
Timor); William W. Burke-White, The Domestic Influence of International Criminal Tribunals: 
The International Criminal Tribunal for the Former Yugoslavia and the Creation of the State 
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national legislation and a UN mandate.63 They use both national and 
foreign officials and apply a combination of domestic and 
international law. They fill an impunity gap, serving as backstops 
when international tribunals lack jurisdiction or are overwhelmed by 
atrocities but national courts cannot or will not fill the need. 


Each of these courts is independent, yet they have far more in 
common than commentators recognize. First, international, domestic, 
and hybrid criminal courts apply a common body of international law 
defining three international crimes: war crimes, genocide, and crimes 
against humanity.64 Second, international criminal courts have 
developed detailed procedural rules,65 some of which have migrated 
into the practice of hybrid tribunals as well.66 Third, culpability is 
emerging as a gatekeeping criterion for selecting cases.67 


 
Court of Bosnia & Herzegovina, 46 COLUM. J. TRANSNAT’L L. 279, 285–89 (2008) (discussing 
the creation and operation of the State Court of Bosnia and Herzegovina). 
 63. See Dickinson, supra note 7, at 295 (discussing the features of hybrid courts). 
 64. While definitions of war crimes and crimes against humanity have developed over time, 
the Rome Statute fixes core definitions of these crimes. See generally GIDEON BOAS, JAMES L. 
BISCHOFF & NATALIE REID, INTERNATIONAL CRIMINAL LAW PRACTITIONER LIBRARY: 
VOLUME 2: ELEMENTS OF CRIMES UNDER INTERNATIONAL LAW (2008) (specifying the 
elements of core crimes). 
 65. The ICTY developed rules of procedure and evidence for modern international 
criminal tribunals. See ICTY R. P. & EVID.; Joseph L. Falvey, Jr., United Nations Justice or 
Military Justice: Which Is the Oxymoron? An Analysis of the Rules and Procedure and Evidence 
of the International Criminal Tribunal for the Former Yugoslavia, 19 FORDHAM J. INT’L L.J. 475, 
485–528 (1995) (discussing the development of the ICTY Rules of Procedure and Evidence). 
While the rules have been amended, they remain fairly stable. Compare ICTY R. P. & EVID. 
(1995) (amended 1996), with ICTY R. P. & EVID. (2009). The ICC Rules of Procedure and 
Evidence contain important innovations and reflect the state of the art. See generally ICC R. P. 
& EVID.; Fabricio Guariglia, The Rules of Procedure and Evidence for the International 
Criminal Court: A New Development in International Adjudication of Individual Criminal 
Responsibility, in 2 THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A 


COMMENTARY 1111 (Antonio Cassese et al. eds., 2002). 
 66. ICTY officials gave guidance to the new State Court of Bosnia and Herzegovina, 
resulting in procedures that reflect international practice more than traditional Bosnian 
procedure and transformed Bosnia into a quasi-common-law system. See INDEP. JUDICIAL 


COMM’N, HIGH JUDICIAL AND PROSECUTORIAL COUNCIL OF BOSNIA AND HERZEGOVINA, 
FINAL REPORT OF THE INDEPENDENT JUDICIAL COMMISSION JULY 2001–31 MARCH 2004, at 
161–62 (2004) (“Some elements of the inquisitorial process were abandoned in favour of a more 
adversarial process.”). 
 67. Compare, for example, Slobodan Milošević, a president who ordered and orchestrated 
genocide, with Predrag Banović, a prison camp guard who beat detainees. See Prosecutor v. 
Banović, Case No. IT-02-65, Consolidated Indictment, ¶¶ 31, 32, 34 (July 5, 2002) (charging 
Banović, along with other guards at the Keraterm and Omarska prison camps, with crimes 
against humanity). In its early days, the ICTY prosecuted any perpetrator over whom it could 
secure custody, regardless of culpability. See Expert Group to Conduct a Review of the 
Effective Operation and Functioning of the International Tribunal for the Former Yugoslavia 
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Fourth, courts increasingly rely on the principle of subsidiarity to 
allocate cases. Subsidiarity suggests hearing cases at the lowest level 
of authority that can deal with them effectively—in the territorial 
state when possible.68 Subsidiarity efficiently conserves international 
resources and situates cases close to the events, evidence, and victims, 
which aids restorative justice and reconciliation. The ICC implements 
the principle of subsidiarity through the rule of complementarity, 
which means that it hears cases only when national courts cannot or 
will not act.69 The ICTY and ICTR accomplish the same goal by 
referring cases back to national authorities when domestic courts 
become able and willing to prosecute.70 In other words, international 
courts serve as backstops.71 Even some national courts rely on the 
principle of subsidiarity in deciding whether to exercise universal 
jurisdiction.72 Collectively, these developments have grown into a 
system for enforcing international criminal law. 


 
and the International Criminal Tribunal for Rwanda, Report of the Expert Group to Conduct a 
Review of the Effective Operation and Functioning of the International Tribunal for the Former 
Yugoslavia and the International Criminal Tribunal for Rwanda, ¶ 92, UN Doc. A/54/634 (1999) 
(describing the ICTY’s difficulty in obtaining custody over leadership figures and prosecuting 
any low-level indictees in custody). Political pressures to reduce the ICTY’s caseload led to the 
use of culpability as a case selection device. See Judge Claude Jorda, President, ICTY, Address 
to the United Nations Security Council (July 23, 2002), available at http://www.icty.org/sid/8080 
(suggesting that the tribunal only prosecute “the highest-ranking political, military, paramilitary 
and civilian leaders”). The ICC also relies on culpability. See Office of the Prosecutor, ICC, 
Criteria for Selection of Situations and Cases 5 (June 2006) (unpublished draft policy paper, on 
file with authors) (looking to the scale, nature, and impact of crimes). 
 68. See Treaty on European Union, Feb. 7, 1992, 1992 O.J. (C 191) 1, 31 I.L.M. 253, 
amended by Treaty of Amsterdam Amending the Treaty on European Union, the Treaties 
Establishing the European Communities and Related Acts, Nov. 10, 1997, 1997 O.J. (C 340) 1, 
37 I.L.M. 56 and Treaty of Nice Amending the Treaty on European Union, The Treaties 
Establishing the European Communities and Related Acts, Mar. 10, 2001, 2001 O.J. (C 80) 1 
(implementing subsidiarity). 
 69. Rome Statute of the International Criminal Court, supra note 5, art. 17. 
 70. ICTY R. P. & EVID. 11bis (providing for the referral of cases back to national 
authorities); ICTR R. P. & EVID. 11bis (same); Prosecutor v. Stanković, Case No. IT-96-23/2-
PT, Decision on Rule 11bis Referral, ¶ 42 (Sept. 1, 2005) (setting guidelines for referring cases). 
 71. See Anne-Marie Slaughter & William Burke-White, The Future of International Law Is 
Domestic, 47 HARV. INT’L L.J. 327, 339 (2006) (discussing the backstop function of international 
law). 
 72. The influential Princeton Principles on Universal Jurisdiction consider the “connection 
between the requesting state and the alleged perpetrator, the crime, or the victim” and “the 
place of commission of the crime.” PRINCETON PRINCIPLES ON UNIVERSAL JURISDICTION 28 
(2001), available at http://www1.umn.edu/humanrts/instree/princeton.html. Some national courts 
implement subsidiary jurisdiction by prosecuting only when the territorial state does not. 
Landesgericht Salzburg 38 Vr 1335/94, Hv 42/94 (May 31, 1995), enforcing /Re/ Dusko C., 
Oberster Gerichtshof, No. 15 Os 99/94 (July 13, 1994). 
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2. Domestic Criminal Procedure.  In contrast, domestic criminal 
procedure in the United States is more efficient but has its own 
pathologies. The coherence and professionalism that make it efficient 
at handling large volumes of cases also make it opaque, insular, and 
more amoral. As a result, domestic criminal procedure is better at 
incapacitating cheaply but less successful at teaching lessons, 
restoring communities and victims, and earning public confidence. 


In its infancy, American criminal justice centered around public 
morality plays (namely jury trials), much as the young system of 
international criminal justice now does. Today, however, the domestic 
system runs on a well-oiled plea-bargaining assembly line. 
Professional (usually local) police investigate and arrest, often 
interrogating and conducting searches in the process. After that, 
professional prosecutors handle cases from charging through 
conviction and sentencing. Prosecutors negotiate with defense 
lawyers and make key decisions about whether and what crimes to 
charge, what plea bargains to strike, and what sentences to specify in 
their plea bargains.73 


Many features of this assembly-line criminal justice are worthy of 
note. First, the system is designed to handle large volumes of cases. 
Like international trials, jury trials are time-consuming and 
expensive, and resources are limited, so plea bargains emerged as a 
cheaper, more efficient way to maximize convictions at minimum 
cost.74 Today, guilty pleas resolve 95 percent of adjudicated cases, and 
most of these result from plea bargains. Both sides’ lawyers are 
professionals, repeat players who know the going rates for particular 
crimes. They strike bargains that lower individual sentences in 
exchange for increasing the total volume of cases processed. They 
often strike cooperation deals, lowering defendant A’s sentence in 
exchange for his undercover help or testimony against defendant B. 
This approach maximizes incapacitation and perhaps deterrence. The 
downside is that the assembly line trades off some of the softer, moral 
values that citizens expect from criminal justice. These include giving 
citizens their day in court, letting the public sit in judgment as jurors, 


 


 73. STEPHANOS BIBAS, ASSEMBLY-LINE CRIMINAL JUSTICE chs. 1–2 (forthcoming 2011). 
 74. The best historical account of plea bargaining emphasizes that it emerged as a tool to 
lighten prosecutors’ and judges’ workloads and avoid time-consuming and unpredictable jury 
trials. See FISHER, supra note 12, at 12–44, 111–24. 
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vindicating victims, denouncing wrongs, and restoring wounded 
relationships among victims, wrongdoers, and communities.75 


Second, professionals often see it as their job to husband and 
allocate their scarce time and money. Because there are far more 
crimes and eligible cases than prosecutors can handle, police and 
prosecutors gatekeep. They apply formal or informal criteria, 
targeting the most urgent kinds of cases and getting rid of smaller 
cases involving first-time or sympathetic defendants. They routinely 
screen out cases based on weak evidence, minimal culpability, or lack 
of seriousness.76 They may, for example, routinely dismiss thefts of 
less than $100 or possession of less than an ounce of marijuana unless 
the defendant is a recidivist.77 Prosecutors often divert minor cases for 
drug treatment and dismiss them upon successful completion of a 
program. They sometimes decline to prosecute lesser cases when 
defendants make restitution or civil remedies are available.78 Federal 
agents and prosecutors may decline cases that are less serious or more 
effectively handled at the state level. Conversely, federal officials are 
especially likely to pursue cases in which state criminal justice is 
ineffective or suspect, such as cases of public corruption or civil rights 
violations by local officials.79 These effective screening and allocation 
measures are analogous to the international principles of subsidiarity 
and complementarity. 


Third, the system is hidden from public view and insulated from 
public control. Police do not announce whom they will stop and what 
crimes they will target, lest they encourage more crimes within their 
blind spots. Prosecutors do not explain their decisions to charge, 
decline, or plea bargain, lest they undercut deterrence or create 
grounds for appeal. Discovery, grand jury proceedings, plea bargains, 
and hearings are hidden or obscure.80 Grand juries are rubber stamps 
and petit juries are rare; instead, prosecutors and defense lawyers run 
 


 75. See BIBAS, supra note 73, chs. 1, 3; Stephanos Bibas, Harmonizing Substantive-
Criminal-Law Values and Criminal Procedure: The Case of Alford and Nolo Contendere Pleas, 
88 CORNELL L. REV. 1361, 1400–04, 1406–07 (2003) [hereinafter Bibas, Harmonizing]; 
Stephanos Bibas, Essay, Transparency and Participation in Criminal Procedure, 81 N.Y.U. L. 
REV. 911, 947–48 (2006) [hereinafter Bibas, Transparency]. 
 76. See Bibas, supra note 12, at 2470. 
 77. Cf. U.S. DEP’T OF JUSTICE, UNITED STATES ATTORNEYS’ WRITTEN GUIDELINES FOR 


THE DECLINATION OF ALLEGED VIOLATIONS OF FEDERAL CRIMINAL LAWS: A REPORT TO 


THE UNITED STATES CONGRESS 11 tbl.3, 22 tbl.11 (1979). 
 78. See Bibas, Transparency, supra note 75, at 933 & n.91. 
 79. See infra note 191 and accompanying text. 
 80. Bibas, Transparency, supra note 75, at 923–24. 







BIBAS & BURKE-WHITE IN FINAL 12/15/2009 11:42:20 AM 


660 DUKE LAW JOURNAL [Vol. 59:637 


the show. Judges rubber-stamp plea deals struck in secret; public 
court hearings are empty ceremonies with preordained results.81 
Because domestic criminal justice is far from transparent, it is not 
accountable. District attorneys, for example, are elected. But their 
elections are not informed referenda on prosecutorial policies, most 
of which are secret or hidden from view. Electoral races are distorted 
by huge incumbency advantages and driven by occasional scandals 
and unrepresentative, high-profile celebrity trials.82 Lack of 
transparency thus hobbles accountability. 


Domestic criminal justice, then, has succeeded perhaps too well 
in processing cases efficiently, at the expense of some of criminal 
justice’s other aims. International criminal justice can learn both from 
its successes and its shortcomings. 


II.  THE MENTALITY OF INTERNATIONAL JUSTICE PRACTITIONERS 


One of the more troubling aspects of international criminal law is 
the mentality that many practitioners share. This Part begins by 
exploring their precommitments and contrasting them with the 
greater range of views in domestic systems. After that, we consider 
the career paths of international criminal justice practitioners, again 
contrasting them with domestic career trajectories. 


A.  Ideologies and Worldview 


Culture and people define organizations as much as laws do. 
That is true of international prosecutors, defense lawyers, and judges, 
who strive to subordinate power and politics to the rule of law. In his 
opening statement at Nuremberg, Justice Jackson described his 
mandate as defending civilization itself, taming despotic power 
through the law.83 The emphasis has been on victorious outcomes and 
only secondarily on just processes. When civilization itself is at stake, 
conviction takes precedence over adjudication. Many later officials, 
including the ICC’s presiding judge and chief prosecutor, still echo 


 


 81. Id. at 929–30. 
 82. Id. at 935; see also Stephanos Bibas, Prosecutorial Regulation Versus Prosecutorial 
Accountability, 157 U. PA. L. REV. 959, 983–91 (2009); Ronald F. Wright, How Prosecutor 
Elections Fail Us, 6 OHIO ST. J. CRIM. L. 581, 591–602 (2009). 
 83. 2 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY 


TRIBUNAL, supra note 22, at 102–04. 
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Jackson’s emphasis on taming raw power rather than observing legal 
niceties.84 


This ideology of international justice is even more apparent 
among some rank-and-file staff. Junior staffers are often recent law 
school graduates who have chosen a career in international criminal 
law out of a devotion to this mission. In the words of one such ICTY 
judicial clerk, “I came to work here because I wanted to stop the 
violence; I wanted law to be a meaningful tool to constrain the likes 
of Milošević.”85 A staffer in the Chambers at the ICC emphasized the 
court’s solicitude toward victims: “I chose the ICC because we are the 
voice—the only voice—of the victims.”86 Even defense counsel, who 
might be expected to carry a different set of biases, often have 
deeper, systemic goals of strengthening international law.87 Some 
defense counsel admit that they took their jobs because they wanted 
to help develop international criminal justice.88 Others had more 
explicit agendas: “My primary motivation was the fact that the 
conflicts that led to the war [in Rwanda] and crimes in the respective 
countries were a result of foreign interference, neocolonialism, lack of 
democracy, poverty and economic exploitation . . . .”89 


This is not to say that international tribunals or their staffs are 
inherently biased. In fact the ICTY has acquitted a number of 
defendants.90 Rather, tribunal officials routinely stress the importance 
of due process and the rule of law.91 Nonetheless, international 


 


 84. Judge Philippe Kirsch, President, ICC, Statement at the Ceremony for the Solemn 
Undertaking of the Chief Prosecutor of the International Criminal Court (June 16, 2003), 
available at http://www.icc-cpi.int/NR/rdonlyres/6A3D5C50-CB29-4C1B-AFDD-CFE40CA535 
39/146377/PK_20030616_En1.pdf (“We are part of humanity’s response to the countless victims 
and their plight . . . .”); Luis Moreno-Ocampo, Statement at the Ceremony for the Solemn 
Undertaking of the Chief Prosecutor of the International Criminal Court (June 16, 2003), 
available at http://www.iccnow.org/documents/MorenoOcampo16June03.pdf (describing the 
mission to punish atrocities and protect victims). 
 85. Interview with anonymous Staff Official, Office of the Prosecutor, ICTY, in The 
Hague, Neth. (Oct. 23, 2008). 
 86. Interview with anonymous Staff Official, ICC, in The Hague, Neth. (Oct. 24, 2008). 
 87. But see Jenia Iontcheva Turner, Defense Perspectives on Law and Politics in 
International Criminal Trials, 48 VA. J. INT’L L. 529, 549 (2008) (suggesting that “most lawyers 
are not driven by political or ideological motivations in their representation of international 
criminal defendants”). 
 88. Id. at 548. 
 89. Id. at 549 n.77. 
 90. See ICTY Acquittals, http://www.icty.org/sid/9984 (last visited Nov. 30, 2009). 
 91. E.g., Kirsch, supra note 84 (describing the ICC’s “commitment to independence, 
transparency, and the Rule of Law”). 
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criminal law’s civilizing mission is pervasive and powerful. In mindset, 
if not openly, tribunal staff may be inclined to presume guilt, to view 
convictions as more important than process, and to base charging 
decisions more on potential impact than on evidence. As one ICTY 
judicial assistant stated in a blunt and perhaps extreme admission: 
“Of course we have a presumption of innocence here, but . . . we all 
know they are guilty. Our job is to convict them according to the 
law.”92 This mission to convict threatens fair, dispassionate 
adjudication. 


Domestic criminal justice offers two useful ways to limit this 
troubling missionary ideology: differentiated worldviews and venue 
changes. The missionary mindset spans all three international 
branches: prosecutors, defense counsel, and judges’ chambers. This 
imbalance subverts judges’ and defense counsel’s ability to check and 
balance prosecutors. In contrast, though domestic prosecutors seek 
convictions to incapacitate and inflict retribution,93 other actors have 
different roles. Domestic defense attorneys often want to help the less 
fortunate, to rehabilitate perpetrators, or to uphold the integrity of 
the system through strong criminal defense.94 And judges generally 
strive to be neutral, to guarantee fair proceedings and due process. 
The variety of perspectives creates equilibrium, checking 
prosecutorial zeal even within an adversarial system. 


To guarantee the system’s integrity, international criminal justice 
needs a broader range of viewpoints. Instead of relying exclusively on 
international legal idealists, international courts should also tap 
domestic judiciaries. Domestic judges and law clerks are used to 
remaining neutral and even-handed in less public and sensational 
cases; domestic defense lawyers understand the need to defend 
zealously instead of presuming guilt. As we discuss below, one way to 
diversify the ideologies of international tribunal staff would be to 
have national systems temporarily detail their personnel to 
international courts for short- or medium-term rotations.95 In 
addition, signing bonuses or similar incentives could help recruit 


 


 92. Interview with anonymous Staff Official, supra note 85. 
 93. See, e.g., JOHN KROGER, CONVICTIONS: A PROSECUTOR’S BATTLE AGAINST MAFIA 


KILLERS, DRUG KINGPINS, AND ENRON THIEVES 11–22 (2008). 
 94. See, e.g., KEVIN DAVIS, DEFENDING THE DAMNED: INSIDE A DARK CORNER OF THE 


CRIMINAL JUSTICE SYSTEM 47–59 (2008); MICKEY SHERMAN, HOW CAN YOU DEFEND THESE 


PEOPLE? 31–59 (2008). 
 95. See infra Part II.B. 
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judges, lawyers, and clerks with relevant domestic experience for 
permanent jobs. 


Some international prosecutions also suffer bias because the 
same court has repeatedly heard cases based on identical or similar 
facts. For example, the ICTY repeatedly hears evidence about the 
existence of wars in the Balkans and particular massacres such as 
Srebrenica. Joint trials are often efficient and desirable when 
common facts relate to multiple defendants. Occasionally, however, 
joint trials are infeasible, when, for example, one defendant is 
arrested much later than his alleged accomplices. A court may thus be 
biased or perceived as biased when it has already adjudicated facts 
central to the later defendant’s criminal responsibility. If, for instance, 
previous defendants testified that the current defendant had ordered 
them to kill civilians, the current defendant may find it hard to 
relitigate his command responsibility or role in a joint criminal 
enterprise.96 Domestic procedure deals with this and other problems 
by allowing changes of venue.97 As most international courts consist 
of multiple trial chambers,98 defendants could enjoy the advantages of 
a new venue by being assigned to a different trial chamber.99 When 
the danger of bias is especially grave, a senior official’s later trial 
could occur before an entirely different international court.100 


B. Career Opportunities and Loyalties 


To attract and keep good personnel, international courts need to 
offer them good career prospects. Although staffers can easily move 
laterally from one court to another, they find it very hard to move 
upwards. This acute lack of vertical opportunities undermines morale 


 


 96. For a discussion of these forms of indirect criminal responsibility, see generally Danner 
& Martinez, supra note 7. 
 97. E.g., FED. R. CRIM. P. 21(a); see also Laurie L. Levenson, Change of Venue and the 
Role of the Criminal Jury, 66 S. CAL. L. REV. 1533, 1537 (1993) (discussing the merits of changes 
of venue when jury pools are distinct). 
 98. For a discussion of the structure of the trial chambers at the ICTY, see About the 
ICTY: Chambers, http://www.icty.org/sections/AbouttheICTY/Chambers (last visited Nov. 8, 
2009). 
 99. Presently, trials are assigned to a trial chamber based on docket vacancies. See 
Theodore Meron, Judicial Independence and Impartiality in International Criminal Tribunals, 99 
AM. J. INT’L L. 359, 364 (2005). 
 100. For example, after years of ICTY trials of crimes by Serbian forces, the judges of the 
ICTR could have sat by designation for later trials of senior officials, avoiding bias from 
previously adjudicated evidence. S.C. Res. 827, supra note 3, arts. 12, 13ter–13quater (describing 
the qualifications of ad litem judges and the process for their appointment). 
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and contributes to high turnover. International tribunals thus lack 
continuity, squander human capital, and waste resources training staff 
who remain for only a year or two. 


International criminal tribunals should have no shortage of 
talent. They attract many of the best and brightest internationally 
minded young lawyers from around the world. Moreover, they offer 
relatively generous and often tax-free salaries.101 


One group of lawyers drawn to international criminal courts is 
dubbed a cadre of “post-conflict justice junkies.”102 Justice junkies 
thrive on working in war zones, either to get an adrenaline rush or to 
do some good. They often hop horizontally from court to court, 
conflict to conflict, until they leave the system for personal reasons or 
to settle down. Although they may hope to move upward at a new 
court,103 they care more about the freedom to move to the latest hot 
spot than upward mobility. One former ICC staffer captures the 
mindset of these justice junkies: “I came six months ago, but [am] 
getting restless now. Time to start thinking about [the] next 
opportunity.”104 They remain at a court for only a year or two and 
start looking for their next move almost as soon as they arrive.105 


Another part of the talent pool consists of career seekers. Unlike 
justice junkies, career seekers want more stable job prospects in 
justice or, perhaps, international justice. They may choose a particular 
court for its prestige or the nature of its work, not because it is near 
an active conflict. They want not horizontal but vertical mobility and 
growing responsibilities within a particular court. Yet the structure of 
international courts often fails these career seekers, who are given 
few opportunities to advance. Once they see how limited their career 
trajectory is, career seekers quickly abandon the international judicial 
system for better prospects back home. A former ICTY staffer 
explains: “[I left the Tribunal because] there was nowhere for me to 


 


 101. Salaries at the ICTY are based on UN job classifications and range from $60,000 to 
$80,000 for junior professionals. See UN Human Res. Mgmt., United Nations Salaries, 
Allowances, Benefits and Job Classification, http://www.un.org/Depts/OHRM/salaries_ 
allowances/salary.htm (last visited Nov. 8, 2009). 
 102. Elena A. Baylis, Tribunal Hopping with the Post-Conflict Justice Junkies, 10 OR. REV. 
INT’L L. 361, 363 (2008). 
 103. Baylis suggests that the frequent movement of these “justice junkies” may in part be 
driven by the potential for upward mobility at the time of a move to a new court with greater 
staff vacancies. Id. at 374. 
 104. Interview with anonymous Staff Official, supra note 85. 
 105. See Baylis, supra note 102, at 373 (referring to the “short duration[s of] postings”). 
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go. There are very few senior legal officer positions and becoming a 
judge is impossible—they are elected by the Security Council.”106 
Another ICTY staff member put it bluntly: “I came with high hopes 
but they were shattered. I would be stuck as a P-2 forever with an 
iron-ceiling above me. So I packed my bags and left.”107 


Both justice junkies and career seekers have few incentives to 
stay for any length of time, so both groups tend to move on after just 
a year or two. Early departures and high turnover rates have become 
a major problem. The ICTY has recognized that its high staff 
turnover hinders its ability to complete its mission and that existing 
incentives to stay are inadequate.108 Though the ICC is a permanent 
court in no danger of closing, it has similar staff retention problems. 
In its first three years, the prosecutor’s office had lost twenty-two of 
its 146 staffers, fourteen of whom left before their contracts had 
ended.109 Anecdotal evidence suggests that the prosecutorial turnover 
rate has increased since 2006 and that judicial chambers and defense 
counsel face similar retention problems.110 


Some staff attrition is unavoidable, but high turnover rates drain 
human capital. Although longer employment contracts and financial 
incentives to renew could keep justice junkies in place slightly longer, 
they are likely to tribunal-hop regardless. There is more hope for 
remedying the plight of career seekers.111 The UN Common System, 
which international tribunals use,112 limits professional advancement 
 


 106. Interview with former Staff Member, ICTY, in N.Y., N.Y. (Jan. 15, 2009). 
 107. Telephone Interview with former Staff Member, ICTY (Jan. 18, 2009). 
 108. Letter from Patrick Robinson, President, ICTY, to President, UN Sec. Council, para. 
30 (Nov. 21, 2008), available at http://www.icty.org/x/file/About/Reports%20and%20 
Publications/CompletionStrategy/Completion_Strategy_24nov2008_en.pdf. 
 109. Office of the Prosecutor, ICC, Report on the Activities Performed During the First 
Three Years (June 2003 – June 2006), para. 74 (Sept. 12, 2006), available at http://www.icc-
cpi.int/NR/rdonlyres/D76A5D89-FB64-47A9-9821-725747378AB2/143680/OTP_3yearreport 
20060914_English.pdf; see also Dr. Edmond H. Wellenstein, Dir.-Gen., Task Force ICC, 
Statement at the 2d Public Hearing of the Office of the Prosecutor (Sept. 25, 2006), available at 
http://www.icc-cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/Network 
+with+Partners/Public+Hearings/Second+Public+Hearing/Session+1/Dr+Edmond+H++Wellen
stein+Director+General+Task+Force+ICC.htm (demanding that the Prosecutor address staff 
turnover). 
 110. Interview with anonymous Staff Official, supra note 86. 
 111. See Office of the Prosecutor, supra note 109, para. 74 (“[T]he Office seeks to attract the 
most qualified individuals in the field of international justice.”). 
 112. See Assembly of State Parties to the Rome Statute of the International Criminal Court, 
Res. ICC-ASP/2/Res.2 passim (Sept. 12, 2003), available at http://www.icc-cpi.int/iccdocs/asp_ 
docs/Resolutions/ICC-ASP-ASP2-Res-02-ENG.pdf (requiring that the ICC establish terms of 
employment consistent with the UN Common System for ICC employees). For a discussion of 
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and bases promotions more on seniority than on merit.113 Staff who 
left institutions that use this system cite lack of opportunities for 
professional growth and promotion as the two most common reasons 
for leaving.114 The wide staffing pyramids of international tribunals, 
with many lower-ranked positions and few senior ones, exacerbate 
the problem of career advancement.115 Moreover, the most senior 
positions, such as tribunal judges, are permanently out of reach, filled 
through political elections. 


Domestic career paths offer a promising alternative. Domestic 
prosecutors and public defenders can move up to supervisory 
positions and more desirable units based on talent and hard work as 
well as seniority.116 In some countries, such as Germany, the judiciary 
is a meritocratic civil service.117 Career seekers could begin in the 
domestic system, be seconded (detailed) to international courts for a 
time, and later move up the ladder by returning to their domestic 
systems. Justice Jackson, who took a leave from the Supreme Court 
to serve as the U.S. Chief Prosecutor at Nuremberg, is perhaps the 
best example of how secondment can bring valuable skills and 
expertise. Though secondment of domestic officials to international 
tribunals occurs occasionally, it should become the norm, not the 
exception. The ICC could expand its existing cooperation agreements 
 
the United Nations Common System, see UN Human Res. Mgmt., UN Common System, 
http://www.un.org/Depts/OHRM/salaries_allowances/common.htm (last visited Nov. 30, 2009). 
 113. See Glentis T. Thomas, 2d Sec’y, Delegation of Ant. & Barb., Statement on Behalf of 
the Group of Seventy-Seven and China on Agenda Item 125: United Nations Common System, 
in the 5th Committee During the Main Part of the 63d Session of the General Assembly ¶ 5 
(Oct. 27, 2008), available at http://www.g77.org/statement/getstatement.php?id=081027a (“It is 
important to underline that lack of opportunities for career development was cited in most cases 
in headquarters locations as the main cause of voluntary turnover . . . .”); see also Alexander 
Downer, MP, Minister for Foreign Affairs, Reinvigorating the United Nations: Reform, Rights 
and Reconfiguration, Address Before the 52d Session of the General Assembly (Oct. 3, 1997), 
available at http://www.foreignminister.gov.au/speeches/1997/unga3october97.html (noting the 
disproportionate role played by seniority). 
 114. HUMAN RES. POLICY DIV., INT’L CIVIL SERV. COMM’N, RESULTS OF THE GLOBAL 


STAFF SURVEY ON RECRUITMENT AND RETENTION (2008), http://icsc.un.org/resources/hrpd/ 
gssr/docs/ICSCStaffsurvey.pdf. 
 115. See Rome Statute of the International Criminal Court, supra note 5, arts. 36, 42 
(describing the qualification and election of judges and the Prosecutor). 
 116. Of course, politics also plays a large role in American states’ and counties’ elections for 
district attorneys and judges. We do not wish to replicate every quirk of the American system, 
particularly its politicization, but simply to suggest the need for incentives to work hard and 
perform well to get ahead. 
 117. See John H. Langbein, The German Advantage in Civil Procedure, 52 U. CHI. L. REV. 
823, 853 (1985) (noting that the German civil service system prevents politics from influencing 
the appointment and promotion of judges at most levels). 
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with its States Parties to facilitate secondment and to improve 
candidates’ postsecondment prospects back home. National civil 
services could amend their personnel and benefits policies to promote 
international secondments as valuable credentials for career 
advancement. 


Routine secondment of career seekers could also alleviate the 
problematic worldview that many international tribunal staff now 
share.118 Having been socialized within national judicial systems, 
secondees are more likely to have diverse ideologies befitting their 
roles, instead of categorically leaning toward conviction. 


More generally, the UN Common System and the international 
civil service urgently need reform. Though a detailed exploration of 
these points is beyond the scope of this Article, civil-service systems 
should allow for rapid advancement based on merit, create incentives 
to retain good staff, and facilitate careers that bridge international 
and domestic service. 


III.  THE POLITICS OF INTERNATIONAL JUSTICE 


Though international criminal justice seeks to tame politics 
through law, it remains deeply political. Politics infects the election 
and appointment of key officials, state cooperation in investigations 
and arrests, and court funding. It skews outcomes, weakens 
independence, and undercuts the appearance of impartiality. 
Domestic judiciaries offer examples of how to insulate justice from 
politics and how to acknowledge and defuse the politics that remains. 


This Part explores the politics of international criminal justice 
and draws lessons from domestic judiciaries. First, we consider the 
politics and elections of judges, prosecutors, and other senior officials. 
Next, we turn to a unique aspect of international criminal justice—the 
need for state cooperation to conduct investigations or undertake 
arrests. Third, we examine the politics of funding international 
tribunals. Finally, we consider the politics of defense resources and 
the need to ensure equality of arms. 


A. Appointments and Elections 


International prosecutors and judges are elected or appointed by 
processes that often turn into political beauty pageants. To give but 
one example, when judicial vacancies arise on the ICTY, the UN 
 


 118. See supra Part II.A. 
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Secretary General solicits each state to nominate up to two 
candidates. The Security Council then narrows the slate to a 
maximum of forty-two candidates. The General Assembly elects 
judges for four-year terms with the possibility of reappointment.119 
International tribunals’ statutes impose additional requirements that 
further politicize selection. For example, ICC judges must be diverse 
in geography and sex and represent the world’s main legal systems.120 


The cumbersome electoral system injects dysfunctional 
international politics into law. Many states nominate candidates 
based on patronage, not merit.121 For judges from developing states, 
an international judicial appointment with its relatively high salary is 
a plum political appointment. One notable case of presumed political 
cronyism involved a Nigerian judge at the ICTY who routinely slept 
through trials but was nonetheless nominated by his government for 
reelection.122 Political horse-trading can also lead to the selection of 
less qualified candidates. Thomas Franck analogized the UN General 
Assembly not to a principled court “but a bazaar, with its emphasis 
on price and trade.”123 In this context, bloc politics, bargaining, and 
horse-trading matter more than merit. 


Take, for example, the 2003 election of the ICC’s first group of 
judges. The election of eighteen judges took thirty-three rounds of 
voting over three days. The eighty-five voting states had to select 


 


 119. S.C. Res. 827, supra note 3, art. 13bis. The UN Security Council elects the ICTY 
Prosecutor, subject to veto by permanent members. Id. art. 16(4). ICC judicial appointments are 
likewise politicized. Each state party nominates one candidate. Candidates with criminal 
procedure experience compose one list; those with international law expertise form a second. 
The States Parties then elect judges from these lists by a two-thirds vote. Rome Statute of the 
International Criminal Court, supra note 5, art. 36. The Assembly of States Parties (ASP) 
creates a list of candidates for head ICC Prosecutor and elects the Prosecutor by secret ballot. 
The Prosecutor then puts forth a list of three candidates for each deputy prosecutor job, and the 
States Parties likewise elect them by secret ballot. Id. art. 42(4). 
 120. Rome Statute of the International Criminal Court, supra note 5, art. 36(8). The ICTY 
statute requires that judicial elections take “due account of the adequate representation of the 
principal legal systems of the world.” S.C. Res. 827, supra note 3, art. 13bis(1)(c). 
 121. Studies of the election of judges to the European Court of Human Rights offer strong 
evidence that patronage plays a large part in nominations. See JUTTA LIMBACH ET AL., 
JUDICIAL INDEPENDENCE: LAW AND PRACTICE OF APPOINTMENTS TO THE EUROPEAN 


COURT OF HUMAN RIGHTS 9 (2003) (“[N]omination often involves a ‘tap on the shoulder’ from 
the Minister of Justice or Foreign Affairs, and frequently rewards political loyalty more than 
merit.”). 
 122. Erik Voeten, The Politics of International Judicial Appointments, 9 CHI. J. INT’L L. 387, 
398 (2009). 
 123. Thomas M. Franck, Of Gnats and Camels: Is There a Double Standard at the United 
Nations?, 78 AM. J. INT’L L. 811, 833 (1984). 
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candidates according to prescribed ratios of criminal-justice experts to 
international experts, men to women, and various geographic 
regions.124 Ballots that did not meet these criteria were excluded, 
which may have compromised the validity of the election.125 
Geographic and bloc politics resulted in bargaining and horse-trading 
that may have hampered the selection of the most qualified judges.126 


Problematic backroom deals aside, the prospect of reelection 
creates troubling incentives for sitting international judges and 
prosecutors. When reelection is possible, judges and prosecutors’ 
interests may be more aligned with the states that nominated or 
supported them than with justice itself.127 Desire for reappointment 
can also create conflicts of interest. For example, an ICTY advisory 
committee decided not to investigate possible international crimes by 
North Atlantic Treaty Organization (NATO) forces during the war in 
Kosovo,128 and ICTY Prosecutor Carla Del Ponte accepted this 
recommendation.129 Because her reappointment required the support 
of the U.S. and the U.K., which had led the NATO bombing 
campaign, her decision appeared to be less than independent or 
impartial.130 


Although some horse-trading is unavoidable given the small 
electorate of repeat players, reforms can limit its pernicious effects. 


 


 124. Some commentators suggest that the ASP had to elect a minimum of six women and 
three judges each from Africa, Latin America, and Western Europe, and two from Asia. Darin 
R. Bartram & David B. Rivkin, Jr., The ICC’s First False Step, WALL ST. J., Feb. 17, 2003, at A9. 
 125. Id. 
 126. Candidates spent weeks before the election in a “beauty contest” at the UN involving 
substantial cross-issue bargaining. See Lauren Etter, Call for ICC to Learn ICTY Election 
Lessons, INST. FOR WAR & PEACE REPORTING, Nov. 26, 2004, http://www.globalpolicy.org/ 
component/content/article/164-icc/28481.html (describing the perception of some judges and 
observers that the elections were determined by political deal-making); cf. Bartram & Rivkin, 
supra note 124 (suggesting the election was tainted). But see Leila Nadya Sadat, Summer in 
Rome, Spring in the Hague, Winter in Washington? U.S. Policy Towards the International 
Criminal Court, 21 WIS. INT’L L.J. 557, 581–82 (2003) (suggesting that the elected judges were 
qualified). 
 127. See Voeten, supra note 122, at 389 (suggesting that international judges “depend in 
large measure on the willingness of national governments to advance their candidacies for high 
international judicial office”). 
 128. Office of the Prosecutor, ICTY, Final Report to the Prosecutor by the Committee 
Established to Review the NATO Bombing Campaign Against the Federal Republic of 
Yugoslavia, ¶ 91 (June 13, 2000), available at http://www.icty.org/x/file/Press/nato061300.pdf 
(recommending that the NATO bombing campaign not be investigated). 
 129. Paolo Benvenuti, The ICTY Prosecutor and the Review of the NATO Bombing 
Campaign Against the Federal Republic of Yugoslavia, 12 EUR. J. INT’L L. 503, 505 (2001). 
 130. See id. (questioning Del Ponte’s decision). 
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Truly secret ballots make it impossible to enforce backroom 
bargains.131 Alternatively, a fully independent committee could 
propose a slate of candidates for an up-or-down vote, thereby at least 
preventing horse-trading of appointments on the floor of the General 
Assembly. Raising the prerequisites for nomination, such as 
education levels and years of judicial service, can ensure that whoever 
is elected will be qualified.132 Unavoidable bargaining should at least 
be more public, so that NGOs and the press can scrutinize deals and 
domestic voters can hold their governments accountable for the 
bargains they strike. 


Domestic judiciaries have considerable experience with 
reappointment and reelection. The need to run for reelection skews 
judicial incentives and outcomes. For example, American state trial 
judges often face popular reelection and are therefore likely to be 
more punitive in sentencing, presumably in an effort to be seen as 
tough on crime.133 Concerns abound that periodic elections undermine 
judges’ independence and impartiality.134 As Alexander Hamilton 
foresaw, “[p]eriodical appointments, however regulated, or by 
whomsoever made, would, in some way or other, be fatal to their 
necessary independence.”135 To solve this problem, international 
courts should move from short, renewable terms toward a single, 
longer term of service. The Rome Statute has appropriately moved in 
this direction, providing that from now on the ICC’s judges and 


 


 131. Elections for ICTY judges do not use secret ballots. See S.C. Res. 827, supra note 3, art. 
13bis (describing the procedure for judicial elections). The ICC improved on this model by 
requiring the use of a secret ballot. Rome Statute of the International Criminal Court, supra 
note 5, art. 36(6). 
 132. The ICC has taken an appropriate step in this direction, requiring that judicial 
nominees be qualified to serve in the highest judicial office in their home states, have experience 
in criminal law or international law, and have excellent knowledge of one of the court’s official 
languages. Rome Statute of the International Criminal Court, supra note 5, art. 36(3). More 
explicit qualifications and strict enforcement would help. 
 133. See Gregory A. Huber & Sanford C. Gordon, Accountability and Coercion: Is Justice 
Blind when It Runs for Office?, 48 AM. J. POL. SCI. 247, 261 (2004) (concluding that as judicial 
elections approach, judges impose increasingly punitive sentences); cf. Richard A. Posner, What 
Do Judges and Justices Maximize? (The Same Thing Everybody Else Does), 3 SUP. CT. ECON. 
REV. 1, 41 (1993) (suggesting that elected judges are more susceptible to political influence). 
 134. See Steven P. Croley, The Majoritarian Difficulty: Elective Judiciaries and the Rule of 
Law, 62 U. CHI. L. REV. 689, 694 (1995) (suggesting that the majoritarian difficulty associated 
with elected judges may not be compatible with constitutional democracy); Joseph R. Grodin, 
Developing a Consensus of Constraint: A Judge’s Perspective on Judicial Retention Elections, 61 
S. CAL. L. REV. 1969, 1979–83 (1988) (suggesting that judicial elections pose a threat to the 
integrity of the courts). 
 135. THE FEDERALIST NO. 78, at 471 (Alexander Hamilton) (Clinton Rossiter ed., 1961). 
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Prosecutor will serve one nonrenewable nine-year term.136 Nine years 
may suffice, or we may find that judges still cultivate relations with 
patron governments to secure future jobs after their current ones end. 
If that happens, even longer terms could turn international judicial 
appointments from stepping stones to the capstone of a judge’s 
career. 


B. State Cooperation 


International courts need states to cooperate with them. They 
cannot search for evidence, compel witnesses, or arrest suspects 
without the help of states, which are all too often uncooperative. 
Some courts, such as Nuremberg, enjoyed good cooperation because 
the Allied nations running the tribunal occupied and controlled the 
remnants of the German state.137 But the ICTY and ICTR face much 
more difficulty, even though international law obligates states to help 
locate persons, take testimony, request evidence, serve documents, 
and arrest suspects.138 Most notoriously, for thirteen years the ICTY 
could not arrest the two masterminds of the Balkan war, Radovan 
Karadžić or Ratko Mladić. For most of the thirteen years, Bosnian 
authorities and even NATO troops knew where Karadžić was but 
lacked the will to arrest him.139 Not until July 2008 did Serbian 
authorities arrest him, under the threat of sanctions, promises of 
financial aid, and a change in domestic government.140 Worse, Mladić 
still remains at large, hiding in plain sight in Serbia.141 These delays 


 


 136. Rome Statute of the International Criminal Court, supra note 5, arts. 36(9)(a), 42(4). 
 137. See Charter of the International Military Tribunal Annexed to the London Agreement 
for the Prosecution and Punishment of the Major War Criminals of the European Axis, supra 
note 18, 82 U.N.T.S. at 294, art. 17 (enumerating the powers of the Tribunal). See generally 
EYAL BENVENISTI, THE INTERNATIONAL LAW OF OCCUPATION (1993) (providing an overview 
of international humanitarian law governing occupied territories). 
 138. S.C. Res. 827, supra note 3, art. 29(2); id. ¶ 4. Decisions of the Security Council taken 
under Chapter VII are binding on all UN member states. U.N. Charter art. 25. 
 139. See Carla Del Ponte, Hiding in Plain Sight, N.Y. TIMES, June 28, 2003, at A15 (“It is 
clear that NATO and the authorities in Serbia and Montenegro know even more about 
[Karadžić and Mladić’s] whereabouts . . . . The time has come to summon the will and bring 
[them] to justice.”). 
 140. See Finally, Nowhere to Hide, N.Y. TIMES, July 23, 2008, at A20. Karadžić’s arrest was 
motivated by economic threats from the United States and the European Union. See David 
Rohde & Marc Lacey, Arrest Helps Tribunals Prosecuting War Crimes, N.Y. TIMES, July 23, 
2008, at A10. 
 141. Vesna Peric Zimonjic, The Most Wanted Man in Europe: Caught on Video: Ratko 
Mladic, a Fugitive from Global Justice After Ordering the Worst Massacre in Modern Europe, 
Enjoying Life in Serbia, INDEPENDENT (London), June 12, 2009, at 1 (describing film footage of 
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and failures to arrest have slowed the work of the ICTY and called its 
efficacy into question. 


The ICC faces even more daunting challenges. Without state 
assistance, the ICC is truly impotent, unable even to transfer an 
accused already in custody in a foreign jurisdiction to the court.142 Its 
statute binds only States Parties, yet even they often fail to fulfill their 
obligations. The ICC steps in when national governments cannot or 
will not prosecute, but these same states likewise often cannot or will 
not assist the ICC. For example, the leadership of the Lord’s 
Resistance Army, a Ugandan rebel group, remains at large despite 
ICC arrest warrants issued in 2005.143 Though everyone knows that 
the rebels are hiding in eastern Democratic Republic of the Congo 
(DRC), the Congolese military cannot and will not arrest them.144 
Even more troubling, the UN Mission in the DRC could arrest them 
but has shown little political will to do so.145 


Perhaps the most powerful example of the ICC’s need for state 
cooperation is its efforts in Sudan. Initially, Sudan defied ICC arrest 
warrants for two leaders of the Darfur genocide, including one sitting 
minister of the Sudanese government, and threatened ICC staff and 
witnesses.146 As a result, prosecutors must rely on witness interviews 


 
Mladić enjoying living openly in a Belgrade suburb, allegedly as recently as 2008, though 
Serbian officials insist the footage is much older). 
 142. When Thomas Lubanga Dyilo was arrested by Congolese authorities in Kinshasa, the 
ICC lacked the means to physically transfer him to the Hague. Eventually, the French 
government provided transport. See BBC News, Profile: DR Congo Militia Leader Thomas 
Lubanga, http://news.bbc.co.uk/2/hi/africa/6131516.stm (last visited Nov. 8, 2009). 
 143. See Prosecutor v. Kony, Case No. ICC-02/04-01/05, Decision on the Prosecutor’s 
Application for Warrants of Arrest Under Article 58 (July 8, 2005). 
 144. See Letter from Jane Kiggundu, Solicitor Gen., Gov’t of Uganda, to the Registrar, ICC 
(Mar. 27, 2008), available at http://www.icc-cpi.int/library/cases/ICC-02-04-01-05-286-Anx2-
ENG.pdf. 
 145. See Scott Baldauf, Legacy of Rwanda’s Genocide: More Assertive International Justice, 
CHRISTIAN SCI. MONITOR, Apr. 7, 2009, at 6 (discussing MONUC’s politically motivated 
decision not to arrest Congolese rebels); MONUC, Democratic Republic of the Congo - 
MONUC - Mandate, http://www.un.org/Depts/dpko/missions/monuc/mandate.html (last visited 
Nov. 8, 2009) (explaining that the 2004 revision of the original mandate includes the new 
responsibility to contribute to the disarmament of Congolese combatants). In early 2009, the 
UN Mission in the DRC unsuccessfully attempted an arrest but has otherwise been reluctant to 
act. See Jeffrey Gettleman & Eric Schmitt, U.S. Aided a Failed Plan to Rout Ugandan Rebels, 
N.Y. TIMES, Feb. 7, 2009, at A1. 
 146. See Maggie Farley, Warrants Issued in Darfur Conflict: U.N. Court Seeks the Arrests of 
a State Official and a Militia Leader, but Sudan Appears Unlikely to Hand Them Over, L.A. 
TIMES, May 3, 2007, at A3; Eric Reeves, Obama, Darfur, and ICC Justice, CHRISTIAN SCI. 
MONITOR, Nov. 24, 2008, at 9; see also OFFICE OF THE PROSECUTOR, ICC, SECOND REPORT OF 


THE PROSECUTOR OF THE INTERNATIONAL CRIMINAL COURT, MR. LUIS MORENO-OCAMPO, 
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in neighboring countries’ refugee camps.147 When the ICC Prosecutor 
so indicted Sudanese President Bashir, the African Union (AU) as 
well as some leading NGOs and academics loudly criticized the court, 
condemning its legitimacy and vilifying its Prosecutor.148 If key states 
took the approach adopted by the AU, the ICC’s indictments and the 
institution itself would be an empty threat. Cooperation, however, is 
about far more than public rhetoric, and the AU’s statements may say 
more about Sudan’s influence in the organization than the actual 
willingness of states to assist the court. The real questions are whether 
Western powers will pressure Sudan and its neighbors, whether key 
African states will deny him entry and safe transit, whether domestic 
audiences will force him from power as they did Milošević, and 
whether he can be arrested while abroad. In at least some of those 
respects, the court’s prospects appear more promising149 but remain 
dependent on astute diplomacy and ongoing state cooperation. 


Though international tribunals need state cooperation and 
support, at the same time getting too close to any one nation would 
call into question their independence and impartiality. When the ICC 
Prosecutor opened his investigation in Uganda in 2004, he sought to 
establish a close relationship with President Museveni to allow the 


 
TO THE SECURITY COUNCIL PURSUANT TO UNSC 1593, at 4 (2005), available at http://www.icc-
cpi.int/NR/rdonlyres/2CFC1123-B4DF-4FEB-BEF4-52E0CAC8AA79/0/LMO_UNSC_Report 
B_En.pdf (noting a “climate of insecurity” and the “absence of an effective system of 
protection” for victims and witnesses in Sudan). 
 147. See Luis Moreno-Ocampo, Chief Prosecutor, ICC, Statement to the U.N. Security 
Council Pursuant to UNSCR 1593 (Dec. 14, 2006), available at http://www.icc-cpi. 
int/NR/rdonlyres/4B0CCA58-55A5-4428-9886-9DE1DB5BB24F/0/LMQ20061216_en.pdf 
(noting investigation difficulties due to the lack of Sudanese cooperation). 
 148. See Assembly of the African Union, Decision on the Meeting of African States Parties to 
the Rome Statute of the International Criminal Court (ICC), Assembly/AU/Dec.245(XIII) (July 
1–3, 2009) (condemning the indictment of Bashir); Jeffrey Gettleman, As Charges Loom, Sudan 
Chief Mounts Charm Offensive, N.Y. TIMES, July 24, 2008, at A6 (discussing Sudan’s efforts to 
persuade powerful states on the Security Council to block efforts to arrest Bashir); Neil 
MacFarquhar, Accusations Against Leader of Sudan Fuel Debate, N.Y. TIMES, Sept. 30, 2008, at 
A15. Though not a State Party, Sudan is legally obligated to cooperate with the ICC by UN 
Security Council Resolution 1593. S.C. Res. 1593, ¶ 2, U.N. Doc. S/RES/1593 (Mar. 31, 2005); 
see also Eric Posner, The Limits of Global Legalism, VOLOKH CONSPIRACY, July 3, 2009, 
http://volokh.com/posts/1246649185.shtml (noting a treaty obligation to arrest Sudan’s 
president). 
 149. Bashir has, for example, failed to attend summit meetings in some African states due to 
fear of arrest. See Uganda Says Sudan’s Bashir to Send Deputy over ICC, REUTERS, July 16, 
2009, http://www.reuters.com/article/latestCrisis/idUSLG94343 (noting that Sudan would send a 
deputy to a summit in Uganda after Uganda indicated that it might act on the ICC arrest 
warrant). 
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smooth functioning of his investigation.150 Yet, the ICC Prosecutor’s 
now-infamous handshake with Museveni, which signaled that the 
court would not investigate potential crimes by government forces, 
led many Ugandans to view the Prosecutor as Museveni’s puppet.151 


Hybrid tribunals face different problems. Because they are 
rooted in a national judiciary, they depend on the host state’s 
assistance and support.152 Although they can harness a domestic 
government’s coercive capacity, they have difficulty securing evidence 
from or arresting suspects in other states.153 Moreover, hybrids risk 
being co-opted by domestic authorities. The Extraordinary Chambers 
in Cambodia, for example, have been widely criticized as a pawn of 
the Cambodian government.154 The balance between cooperation and 
co-option is precarious. 


Solutions to the state cooperation dilemma are more often 
political than legal.155 Realistically, international tribunals will not 
have their own police powers in the foreseeable future. There are, 
however, four broad ways to mitigate the problems of state 
cooperation. First, international tribunals should seek greater 
cooperation from and deeper integration with clean-handed, helpful 
states. The ICC must urge, prod, and cajole the 108 States Parties, 
especially those that are not likely to be the site of an investigation, to 


 


 150. OFFICE OF THE PROSECUTOR, ICC, PAPER ON SOME POLICY ISSUES BEFORE THE 


OFFICE OF THE PROSECUTOR 2 (2003), available at http://www.icc-cpi.int/NR/rdonlyres/ 
1FA7C4C6-DE5F-42B7-8B25-60AA962ED8B6/143594/030905_Policy_Paper.pdf (discussing 
the need for close state cooperation). 
 151. For a discussion of the perception of bias generated by this meeting, see Zachary A. 
Lomo, Why the International Criminal Court Must Withdraw Indictments Against the Top LRA 
Leaders: A Legal Perspective, SUNDAY MONITOR (Kampala), Aug. 20, 2006, available at 
http://www.refugeelawproject.org/press_releases/press_whyICCmustwithdraw.pdf. 
 152. See Agreement Between the United Nations and the Government of Sierra Leone on 
the Establishment of a Special Court for Sierra Leone, U.N.-Sierra Leone, art. 17, Jan. 16, 2002, 
2178 U.N.T.S. 138, available at http://www.specialcourt.org/documents/SpecialCourtAgreement 
Final.pdf (providing for cooperation by the government). 
 153. The STL has difficulty investigating because Syria is uncooperative. See generally S.C. 
Res. 1644, U.N. Doc. S/RES/1644 (Dec. 15, 2005) (condemning Syria for its lack of cooperation 
with the ICC). 
 154. See Suzannah Linton, Safeguarding the Independence and Impartiality of the 
Cambodian Extraordinary Chambers, 4 J. INT’L CRIM. JUST. 327, 340 (2006). 
 155. Existing formal legal obligations to cooperate have proved insufficient to motivate 
unwilling states. For example, Sudan faces an obligation under UN Security Council Resolution 
1593 to “cooperate fully with and provide any necessary assistance to the Court.” S.C. Res. 
1593, supra note 148, ¶ 2. Yet Sudan has failed to arrest any of the indictees on its territory. 
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assist international tribunals.156 Though astute diplomacy is a good 
first step,157 tribunals also need deeper integration into clean-handed 
states’ domestic legal systems. Extradition could become as routine as 
it is between American states, without the need to jump through 
cumbersome treaty procedures. Likewise, courts need intelligence-
sharing arrangements, so that international authorities have access to 
domestic wiretaps and other information. Working directly with 
national enforcement officials would be faster, more efficient, and 
less political than having to funnel requests through a political 
bottleneck of a state’s foreign ministry.158 Cooperation agreements 
could authorize international courts to requisition transport 
assistance, collect evidence, or execute warrants through a national 
judiciary, rather than through a state’s foreign ministry.159 By 
bypassing foreign ministries, international and domestic courts and 
police could cooperate as smoothly as American state and federal 
authorities do in arresting, extraditing, and sharing information. 


Second, international tribunals should use issue linkages and 
sanctions to pressure uncooperative states. Although international 
tribunals themselves have few levers to coerce unwilling national 
governments, third-party states and international organizations can 
pressure uncooperative states by linking cooperation to trade 
benefits, foreign aid, and sanctions. The 2008 arrest of Radovan 
Karadžić, noted above, was motivated by the threat of European 
Union sanctions and the promise of significant financial incentives.160 


 


 156. For various statements by national governments in support of the ICC, see Burke-
White, supra note 9, at 60 nn.23–28. 
 157. The Jurisdiction, Cooperation and Complementarity Division of the Office of the 
Prosecutor is responsible for diplomacy. It needs to be more proactive and better solicit the 
support of national governments. See Luis Moreno-Ocampo, Chief Prosecutor, ICC, Remarks 
at the 27th Meeting of the Committee of Legal Advisers on Public International Law (Mar. 18, 
2004), available at http://www.iccnow.org/documents/ICCProsecutorCADHI18Mar04.pdf. 
 158. Rome Statute of the International Criminal Court, supra note 5, art. 87 (providing 
statutory authority for communication with States Parties and specifying the use of “the 
diplomatic channel”); see also ICC R. P. & EVID. 176–77 (delineating responsibilities for 
communications among organs of the court). 
 159. Many states would have to pass implementing legislation to allow international 
tribunals to directly interface with and activate domestic institutions. Americans may see such 
unlimited cooperation as far-fetched, but some European states, such as France, have amended 
their constitutions to conform to the Rome Statute and could be convinced to provide deeper 
cooperation. See generally Michael P. Hatchell, Note, Closing the Gaps in United States Law and 
Implementing the Rome Statute: A Comparative Approach, 12 ILSA J. INT’L & COMP. L. 183 
(2005) (discussing domestic implementation of the Rome Statute). 
 160. See Rohde & Lacey, supra note 140. 







BIBAS & BURKE-WHITE IN FINAL 12/15/2009 11:42:20 AM 


676 DUKE LAW JOURNAL [Vol. 59:637 


Third, international tribunals should consider offering sentence 
discounts and plea agreements in exchange for cooperation and self-
surrender to reduce their dependence on state cooperation. In this 
vein, American criminal procedure already offers discounts to induce 
defendants to turn themselves in, plead guilty, not file motions, and 
cooperate. Sentence discounts for self-surrender could provide 
incentive for indictees to submit themselves to the tribunal, without 
the need to get state assistance to make arrests. Cooperative states 
could also freeze assets automatically upon indictment, increasing the 
pressure to surrender. Similarly, as Part IV.B discusses, cooperation 
agreements could induce testimony, reducing the need for in-country 
interviews or forensic evidence collection. Though far from ideal, 
these discounts may be necessary to circumvent political roadblocks 
to justice. 


Finally, as a last resort, regime change may be the only available 
way to deal with a state that systematically harbors international 
fugitives. An indictment and arrest warrant from an international 
tribunal may provide a rallying point around which victims and 
opposition can unite to force an international criminal from power or 
to pressure a government to turn over a suspect.161 Slobodan 
Milošević, for example, was ultimately arrested after a domestic 
uprising in Serbia toppled his regime.162 The closest domestic 
analogue is that officials who shelter criminal cronies risk electoral 
defeat, impeachment, and even federal civil-rights prosecution.163 


C. Funding 


International tribunals likewise depend on national governments 
for their funding, either directly or through international 
organizations, which raises two concerns. First, funding may be 
inadequate.164 The ICC’s €66.8 million budget allocation for 2006 fell 
 


 161. These efforts must be undertaken carefully given the possibility of nationalist backlash. 
For example, the ICC Prosecutor’s request for an indictment of the Sudanese president led to 
rallies of support in Khartoum. See Lydia Polgreen & Jeffrey Gettleman, Sudan Rallies Behind 
Leader Reviled Abroad, N.Y. TIMES, July 28, 2008, at A1. 
 162. See CHRIS STEPHEN, JUDGEMENT DAY: THE TRIAL OF SLOBODAN MILOŠEVIĆ 145, 
155–62 (2004). 
 163. Most famously, President Gerald Ford’s pardon of former President Richard Nixon is 
thought to have doomed whatever hopes he had for reelection. Lionel Van Deerlin, Gerald 
Ford: The Right President for His Time, SAN DIEGO UNION-TRIB., May 9, 2001, at B7. 
 164. Although the ASP has been relatively generous thus far, that generosity may not 
continue. See, e.g., ICC, Report of the Committee on Budget and Finance on the Work of Its Sixth 
Session, ICC-ASP/05/01 (May 4, 2006), available at http://www.icc-cpi.int/iccdocs/asp_docs/ 
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short of the court’s request and required the ICC to scale back certain 
programs and staffing.165 The ICTY and ICTR have likewise 
experienced significant budget pressure as states have sought to 
curtail their contributions to the UN.166 Funding constraints can limit a 
tribunal’s staffing, prevent new investigations, or impair responses to 
unforeseen developments.167 Hybrid tribunals face even greater 
operational constraints, as they depend on the support of poorer host 
states and on voluntary contributions that richer states sometimes 
promise but do not deliver.168 In 2008, the Cambodia tribunal began 
pleading for additional funding so that it could begin its first trial.169 


Second, financial dependence can compromise independence 
and impartiality. Funding often turns on the support of rich, powerful 
states. When the ICTY Prosecutor decided not to investigate crimes 
by NATO forces in Kosovo and Serbia, she might have feared that 
such an investigation would jeopardize the U.S.’s and U.K.’s financial 
support. The ICC Prosecutor’s decision not to investigate crimes by 
British forces in Iraq raised the same question of independence.170 


 
library/asp/ICC-ASP-5-1_English.pdf. For information on presently available finances, see ICC, 
Financial Statements for the Period 1 January to 31 December 2005, ICC-ASP/05/02 (Aug. 8, 
2006), available at http://www.icc-cpi.int/iccdocs/asp_docs/library/asp/ICC-ASP-5-2_English.pdf. 
 165. Jonathan O’Donohue, The 2005 Budget of the International Criminal Court: 
Contingency, Insufficient Funding in Key Areas and the Recurring Question of the Independence 
of the Prosecutor, 18 LEIDEN J. INT’L L. 591, 593 (2005). 
 166. ICTY and ICTR funding comes through assessed contributions to the UN, whereby 
states are required to pay a portion of the UN budget. Etelle R. Higonnet, Restructuring Hybrid 
Courts: Local Empowerment and National Criminal Justice Reform, 23 ARIZ. J. INT’L & COMP. 
L. 347, 427 (2006). Because ICTY and ICTR expenses are more than 10 percent of the UN’s 
annual budget, reductions in tribunal budgets can decrease assessed contributions. See David 
Wippman, The Costs of International Justice, 100 AM. J. INT’L L. 861, 861 (2006). 
 167. In 2009, for example, the ICC staff was limited to 744 persons with a budget of about 
€100 million. Assembly of States Parties to the Rome Statute of the International Criminal 
Court, Res. ICC-ASP/7/Res.4 (Nov. 21, 2008). That budget may preclude new investigations and 
will be a factor in how ongoing investigations are conducted. 
 168. See Higonnet, supra note 166, at 427. Many of the pledges to the State Court of Bosnia 
& Herzegovina have not been delivered. See COURT OF BOSNIA & HERZEGOVINA, PROJECT 


IMPLEMENTATION PLAN PROGRESS REPORT 35 (Oct. 2004), available at http://www. 
registrarbih.gov.ba/files/docs/WCC_Project_Plan_201004_complete.pdf. 
 169. See Paul Watson, Special Cambodian Court Short of Funds, L.A. TIMES, June 24, 2008, 
at A4. 
 170. See Letter from Luis Moreno-Ocampo, Chief Prosecutor, ICC, to Senders of 
Communications Regarding Iraq (Feb. 9, 2006), available at http://www.icc-cpi.int/NR/ 
rdonlyres/04D143C8-19FB-466C-AB77-
4CDB2FDEBEF7/143682/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf (noting that 
“the Statute requirements to seek authorization to initiate an investigation in the situation in 
Iraq have not been satisfied”). 
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Several innovations could better insulate international courts 
from the political pressures of securing funding and the perceptions of 
bias. First, international tribunals should develop standby reserve 
funds to cushion them against real or threatened budget cuts.171 
Second, soliciting donations could provide a further buffer against 
budgetary threats. Third, courts could forfeit and seize convicts’ 
funds, furthering financial independence. The Rome Statute already 
allows the ICC to impose financial penalties on those convicted of 
international crimes.172 Presently, seized funds and fines are 
earmarked for a trust fund for the benefit of victims and witnesses.173 
Many warlords have stashed away millions or billions from their 
plunder, so courts could consider splitting proceeds among victims, 
witnesses, and court systems. American experiences here suggest 
proceeding with caution.174 There is a danger that prosecutors might 
target the wealthy to enhance their budget, so rules need to insulate 
case selection against this danger. Finally, international courts could 
stretch their dollars by streamlining procedures along American lines. 
For example, Parts IV.B and IV.C suggest, they could make greater 
use of plea bargaining and cooperation discounts. 


D. Defense Resources 


The politics of funding has especially grave consequences for 
defense lawyering. Despite significant reforms,175 the ICTY legal aid 
system discourages zealous litigation. Defense counsel receive set 
lump sums for pretrial, trial, and appeals work based on the 


 


 171. A variant of this approach has been used by hybrid tribunals, whereby establishment is 
conditioned on an adequate “donors fund.” See COURT OF BOSNIA & HERZEGOVINA, supra 
note 168, at 35. 
 172. Rome Statute of the International Criminal Court, supra note 5, art. 77(2). 
 173. Id. art. 79. 
 174. See, e.g., Eric Blumenson & Eva Nilsen, Policing for Profit: The Drug War’s Hidden 
Economic Agenda, 65 U. CHI. L. REV. 35, 56–82 (1998) (discussing how the prospect of 
forfeiture warps law-enforcement incentives to prosecute drug crimes that are likely to result in 
large forfeitures). For an overview of a recent procedural reform designed to protect innocent 
owners against overzealous, financially motivated law enforcers, see generally Barry L. Johnson, 
The Civil Asset Forfeiture Reform Act of 2000 and the Prospects for Federal Sentencing Reform, 
14 FED. SENT’G RPTR. 98 (2001). 
 175. See Secretary-General, Comprehensive Report on the Progress Made by the 
International Criminal Tribunal for the Former Yugoslavia in Reforming Its Legal Aid System, 
¶¶ 7–39, delivered to the General Assembly, U.N. DOC. A/58/288 (Aug. 12, 2003) (outlining 
reforms in 2001 that sought to create incentives for defense counsel to work efficiently and 
control costs). Initially, the ICTY paid defense counsel about one hundred euros per hour, with 
a 175-hour monthly cap. Id. ¶¶ 7–8. 
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complexity of the case.176 Because there is no extra compensation for 
extra hours or dollars spent,177 this lump sum system discourages 
spending much time or money on cases. Moreover, although holding 
back partial payments until the end of a phase may speed up trial, it 
also encourages defense counsel to underlitigate in their haste to 
receive their fees.178 


Defense funding can be even more problematic for hybrid 
tribunals, in which prosecutors are often much more influential than 
legal aid offices. For example, in East Timor, the UN directly funded 
the hybrid tribunal’s prosecutor, whereas the impoverished East 
Timorese government funded the defense.179 As a result, during the 
first two years of trials in East Timor, no defense counsel called a 
single witness.180 More recently, the hybrid war crimes chamber in 
Bosnia has paid defense only for hours in the courtroom, offering no 
resources for investigation or pretrial work.181 Ultimately, the 
legitimacy of international criminal law depends on zealous defense. 
That in turn requires compensation for full and effective—but not 
dilatory—litigation and common budget constraints for the 
prosecutor and the defense. Although many American defense 
lawyers likewise suffer chronic funding problems, some enterprising 
lawyers have succeeded in increasing defense resources by reframing 
the debate. Domestic scholarship shows that phrasing the need for 
defense resources in terms of leveling the playing field, rather than 
helping defendants, can make proper funding more palatable.182 


 


 176. See id. ¶¶ 24–25. For the simplest cases, the lump sum payments assume 1,400 lead 
counsel hours; for the most difficult leadership cases, the lump sum payments assume 2,800 lead 
counsel hours. See id. Annex I. Defense counsel receive $132,000 for simple trials expected to 
take four months, or $400,000 for leadership trials expected to take ten months. See id. Annex 
III. 
 177. The UN notes: “If a trial stage terminates ahead of schedule, the defence will still be 
entitled to the full lump sum; conversely, if the trial runs a little longer, the defence will not 
receive additional payments.” Id. ¶ 25. 
 178. This structure encourages defense counsel to litigate quickly but not thoroughly. See 
generally Bibas, supra note 12, at 2476–78 (discussing how low lump sums or flat fees impair 
defense lawyering and encourage haste). 
 179. See Burke-White, supra note 4, at 70. 
 180. See id. 
 181. See Burke-White, supra note 62, at 346 n.255. 
 182. See, e.g., Ronald F. Wright, Parity of Resources for Defense Counsel and the Reach of 
Public Choice Theory, 90 IOWA L. REV. 219, 261–62 (2004). 
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IV.  IMPROVING INTERNATIONAL CASE MANAGEMENT 


Because international criminal justice has evolved so recently 
and haphazardly, it has only begun to heed to systemic issues of case 
management. The idealistic desire to do justice collides with the 
reality of limited time and money. The system must learn to perform 
better triage by screening out some cases and striking cooperation 
agreements or other plea bargains in many more. Otherwise, the 
hordes of lower-level cases will continue to delay or deny justice to 
the likes of Slobodan Milošević. We consider in turn how to improve 
gatekeeping and case selection, plea bargaining and caseloads, and 
finally sentencing. 


A. Gatekeeping and Case Selection 


Though the universe of potential cases is nearly infinite, 
international criminal tribunals can bring only a very few cases 
themselves. But they find it hard to motivate domestic prosecutors to 
pursue other cases, and critics often attack their decisions to take or 
decline certain cases.183 Although statutes emphasize the need to 
prosecute those most responsible, they lack clear criteria for ranking 
cases.184 The lack of criteria not only calls into question particular 
charging decisions but also delays important cases such as Milošević’s. 


 


 183. See William A. Schabas, Prosecutorial Discretion vs. Judicial Activism at the 
International Criminal Court, 6 J. INT’L CRIM. JUST. 731, 736–48 (2008) (discussing criticisms of 
ICC case selection). In its early years, the ICTY pursued low-level suspects, id. at 746, when it 
desperately needed to bring any accused to fill empty courts. Unfortunately, the more recent 
reliance on subsidiarity and culpability for gatekeeping has not been fully effective. The ICTY 
still has pending indictments against twenty-five suspects and the ICC has at times failed to 
follow its statutory limitation to the most serious offenders. Details of the remaining ICTY cases 
in trial or awaiting trial are available at http://www.icty.org/action/cases/4. With a few 
exceptions, such as Radovan Karadžić, most of these suspects probably would not qualify as 
those most responsible for the atrocities in the Balkans. The first two indictees from the DRC 
are far from those most responsible for international crimes there. See Prosecutor v. Ntaganda, 
ICC-01/04-02/06, Warrant of Arrest, 3–4 (Aug. 22, 2006); Prosecutor v. Lubanga, ICC-01/04-
1/06, Warrant of Arrest, 3–4 (Feb. 10, 2006). 
 184. The Rome Statute provides that a case must be “of sufficient gravity to justify further 
action by the Court.” Rome Statute of the International Criminal Court, supra note 5, art. 
17(1)(d). The Prosecutor has sought to clarify in a white paper the criteria for selecting cases, 
but the paper has not been published and offers insufficient guidelines. See Office of the 
Prosecutor, supra note 67. Recent scholarship has sought to develop the gravity criterion. See 
Kevin Jon Heller, Situational Gravity Under the Rome Statute, in FUTURE DIRECTIONS IN 


INTERNATIONAL CRIMINAL JUSTICE (Carsten Stahn & Larissa van den Herik eds., forthcoming 
January 2010), available at http://ssrn.com/abstract=1270369. 
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To solve these problems, the first step is to clarify the functions 
and purposes of punishment. Part I.A discussed the need to target 
atrocities and serve as a backstop to domestic judiciaries, and Part I.B 
emphasized the goals of restoration, reconciliation, and retribution. 
This Part addresses how to implement these priorities in practice and 
draw on domestic lessons in doing so. 


Domestic prosecutors have plenty of experience with screening 
and gatekeeping. In particular, federal prosecutors choose to take 
certain cases federally and leave most others for the states. For 
example, many federal prosecutors’ offices have written declination 
guidelines. Typically, these guidelines classify cases by crime type, 
amount of money or drugs involved, criminal history, pattern of 
crime, strength of proof, and alternatives to federal prosecution.185 
Some district attorneys’ offices assign seasoned prosecutors to a 
specialized screening unit, which reviews and investigates incoming 
cases and decides whether the case is serious enough and whether the 
evidence is strong enough to justify the charges.186 Federal and state 
law-enforcement agencies often work together on joint task forces, 
pooling their resources and knowledge and directing cases to 
appropriate courts.187 


To apply these lessons internationally, one must first 
acknowledge resource constraints openly.188 A system that 
idealistically promises justice to everyone will disappoint most of 
them. It must focus on the most intentional and flagrant crimes that 
caused the gravest harm to the most victims and sowed the most 
widespread grief and bitterness.189 Coherent screening policies can 
pick a handful of strong cases involving the worst crimes, to maximize 
 


 185. U.S. DEP’T OF JUSTICE, supra note 77, at 29. 
 186. Wright & Miller, supra note 12, at 61–64 (discussing the New Orleans District 
Attorney’s office). 
 187. See, e.g., Sandra Guerra, The Myth of Dual Sovereignty: Multijurisdictional Drug Law 
Enforcement and Double Jeopardy, 73 N.C. L. REV. 1159, 1182–83 (1995) (describing the DEA’s 
creation and funding of federal task forces incorporating state and local police). 
 188. In 2006, the ICC Prosecutor indicated a goal of opening four to six investigations by 
2009. Michel De Smedt, Office of the Prosecutor, ICC, Statement at the Second Public Hearing 
of the Office of the Prosecutor: Outlining the Prosecutorial Strategy (Sept. 25, 2006), available 
at http://www.icc-cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/ 
Network+with+Partners/Public+Hearings/Second+Public+Hearing/Session+1/Outlining+the+Pr
osecutorial+Strategy+_+Mr_+Michel+De+Smedt.htm. Only four investigations are presently 
underway. ICC, Situations and Cases: All Situations, http://www.icc-cpi.int/Menus/ICC/ 
Situations+and+Cases/Situations/ (last visited Nov. 30, 2009). 
 189. For a discussion of international criminal justice’s primary function of targeting 
atrocities, see supra Part I.A. 
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public satisfaction and historic resolution. They can screen out all but 
the most serious international crimes and all but the highest-level 
persons responsible, such as political or military leaders. These 
criteria mesh with the backstop function of international law: national 
leaders can prosecute their own lower-level criminals but may be 
unable or unwilling to prosecute their own political and military 
leaders. 


The existence, efficacy, and limitations of national courts are 
important considerations here. Domestic federal prosecutions, for 
example, target deficiencies in state criminal justice. For example, the 
Petite Policy authorizes federal reprosecution if some flaw tainted an 
earlier state prosecution.190 Federal prosecutors may particularly 
intervene in cases of public corruption, excessive force, and civil-
rights violations by police, for which local prosecutors and courts are 
unlikely to clean house.191 


The backstop role means that international prosecutors must 
assess the willingness and ability of domestic prosecutors and courts 
to proceed. The ICC’s Rome Statute forbids international 
prosecution if there is a “genuine domestic prosecution.”192 As a 
result, prosecutors must gauge whether a domestic regime is 
sheltering war criminals, dragging its feet in prosecuting them, or 
pursuing them with vigor. More active domestic prosecutions can 


 


 190. 3 U.S. DEP’T OF JUSTICE, U.S. ATTORNEY’S MANUAL § 9-2.031 (2d ed. Supp. 2009) 
(allowing evidence that corruption, incompetence, intimidation, or undue influence tainted a 
prior state prosecution to overcome the presumption against federal reprosecution). Of course, 
double jeopardy is not a constitutional bar to reprosecution by a different sovereign, Bartkus v. 
Illinois, 359 U.S. 121, 132 (1959), but as a policy matter the Department of Justice steps in only 
when state proceedings were deficient or inadequate. 
 191. For example, U.S. Attorney Patrick Fitzgerald succeeded remarkably in indicting two 
sitting Illinois governors within five years. Fitzgerald was chosen precisely because, as an 
outsider, he would be freer to clean up state and local corruption. See John Kass, U.S. Attorney’s 
Independence Pays Dividends, CHI. TRIB., Dec. 21, 2003, at C2 (“I think that having an 
independent U.S. attorney out of reach of the normal power brokers who run Illinois is a major 
and important change in our state.” (quoting Ill. Sen. Peter Fitzgerald (no relation), who 
appointed Fitzgerald)). A different example is the Department of Justice’s reprosecution of 
Rodney King’s attackers, four white Los Angeles police officers who had the venue of their 
local trial changed to a mostly white suburb and were acquitted despite damning film capturing 
their extended beating of King. Koon v. United States, 518 U.S. 81, 85–88 (1996); Robert 
Reinhold, U.S. Jury Indicts 4 Police Officers in King Beating, N.Y. TIMES, Aug. 6, 1992, at A1. 
 192. See Rome Statute of the International Criminal Court, supra note 5, art. 17(1)(a); see 
also John T. Holmes, Complementarity: National Courts Versus the ICC, in 1 THE ROME 


STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY, supra note 65, at 667, 
667 (“Ironically, however, the provisions of the Rome Statute itself contemplate an institution 
that may never be employed.”). 
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relieve the international caseload. International prosecutors and 
courts should spur domestic enforcement, through what one of us has 
dubbed proactive complementarity.193 Thus, if the ICC’s Prosecutor 
can prod national courts to prosecute, he is barred from doing so, but 
has achieved his ultimate goal of exposing and punishing atrocities.194 
In other words, international encouragement and prodding can 
leverage scarce international resources, producing hundreds or 
thousands of domestic prosecutions in lieu of dozens of international 
ones. 


When domestic courts are willing and able to prosecute, the ICC 
has little need to proceed. When domestic prosecutors or courts are 
unwilling or reluctant, international courts can spur them to act. For 
example, they can shame national courts into action by focusing 
media attention on a case. They can begin their own investigations or 
send letters informing national governments that, if national courts 
remain passive, they intend to prosecute internationally.195 Many 
nations want to be perceived well and fear the embarrassment and 
intrusion upon sovereignty of having an international court intervene. 
Those nations may find it less politically costly to prosecute the 
wrongdoers themselves. 


When domestic prosecutors and courts are willing but not fully 
capable, international courts can help to develop their capacity. 
Although international courts are not designed to build domestic 
judiciaries, they sit at the center of transnational networks and can 
bring publicity, diplomacy, and investigative resources to bear.196 
Other organizations, such as the European Union, can help to build 
and strengthen domestic judiciaries so that they can hear atrocity 
cases.197 A more direct way to assist weak domestic courts would be to 


 


 193. See Burke-White, supra note 9, at 53–64 (developing the concept of proactive 
complementarity). 
 194. See Moreno-Ocampo, supra note 84, at 2 (“As a consequence of complementarity, the 
number of cases that reach the Court should not be a measure of its efficiency. On the contrary, 
the absence of trials before this Court, as a consequence of the regular functioning of national 
institutions, would be a major success.”). 
 195. The ICC Prosecutor followed this approach by writing to the government of Colombia 
seeking information on the lack of domestic prosecutions. See Burke-White, supra note 9, at 89–
90. 
 196. See id. at 95–96; Turner, supra note 7, at 1007. 
 197. The European Union has provided significant funding and resources to DRC courts 
after the initiation of the ICC investigation in 2004. See William W. Burke-White, 
Complementarity in Practice: The International Criminal Court as Part of a System of Multi-
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use their greater resources to investigate and prepare cases at the 
international level and then hand off prepared dossiers to domestic 
prosecutors for prosecution.198 


Another possible way to shrink the international docket is to 
apply the referral back mechanism more broadly. Having found itself 
overburdened, the ICTY has referred many lower-level cases in 
which it had already issued indictments back to national courts for 
domestic prosecution.199 If the domestic judiciaries do not prosecute 
these cases to the satisfaction of the international prosecutor, 
however, the ICTY reserves the right to recall the cases to the 
international level.200 The ICC does something similar, abstaining 
from international prosecution when there is a genuine national 
prosecution.201 International courts could use this referral back 
mechanism not only reactively to reduce unforeseen backlogs, but 
proactively to cooperate with, stimulate, and guide domestic 
judiciaries. They could plan to farm out certain classes of cases to 
willing, competent courts in affected or other nations and retain 
oversight and checks to make sure these prosecutions were genuine.202 
International double jeopardy law resembles domestic policy, which 
allows reprosecution of state cases tainted by “incompetence, 
corruption, intimidation, or undue influence . . . [or] court or jury 
nullification in clear disregard of the evidence or the law.”203 But so 
long as the domestic prosecution is genuine, the international court 
will not intervene. International referrals could help guide domestic 
 
Level Global Governance in the Democratic Republic of Congo, 18 LEIDEN J. INT’L L. 557, 571 
n.76 (2005). 
 198. This proposal would institutionalize an aspect of the ICTY’s referral back mechanism 
under rule 11bis whereby cases were handed back to national prosecutors in Bosnia. See ICTY 


R. P. & EVID. 11bis. The ICTY sent back prepared dossiers to national prosecutors to facilitate 
domestic prosecutions. See Burke-White, supra note 62, at 340–41. To make this practice work, 
one would need to amend the Rome Statute’s rules regarding confidentiality of information, 
and defense lawyers might need assistance to ensure equality of arms. 
 199. See Burke-White, supra note 62, at 321–28. 
 200. See ICTY R. P. & EVID. 11bis(f) (providing for recall of cases). 
 201. See Rome Statute of the International Criminal Court, supra note 5, art. 17. 
 202. As this Article has discussed, see supra note 192 and accompanying text, international 
courts are generally barred from investigating if the territorial court is willing and able to 
prosecute domestically. Sometimes, however, a formerly unwilling nation becomes willing to 
prosecute after a new government comes into power, in which case an international court could 
then refer some cases back for domestic prosecution. 
 203. 3 U.S. DEP’T OF JUSTICE, U.S. ATTORNEY’S MANUAL, supra note 190, § 9-2.031(D). 
Compare id. (setting forth criteria for reprosecution quoted above), with Rome Statute of the 
International Criminal Court, supra note 5, art. 20 (barring reprosecution where domestic 
prosecution was genuine). 
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prosecutorial strategy and fill the impunity gap of lower-level cases 
that international tribunals cannot prosecute. The threat of revoking 
international referrals can help to keep domestic prosecutions on 
track and leverage limited international resources. Overall, managing 
cases well, especially by ranking priorities and allocating cases to 
different courts, can make the international justice system more 
effective for more cases. 


B. Plea Bargaining and Caseloads 


Another important conflict between idealism and realism is in 
the field of plea bargaining. Ideally, international courts would hold 
full public trials of all grave atrocities, or at least whenever national 
courts cannot or will not do so. But the number of blood-stained 
killers far exceeds the number of international trial slots. Often, 
domestic courts are not an option, as many cases arise out of failed or 
complicit states. Thus, international and hybrid courts face hard 
choices: Do they try to offer perfect justice for everyone with 
elaborate due process and crawl at a snail’s pace, as the ICTY did 
with Milošević? Do they take at best a dozen cases a year and leave 
thousands of others unpunished? Or do they dirty their hands, 
haggling over the price of murder and trading off public vindication 
for lesser punishment and quick plea bargains? 


International courts have unthinkingly chosen the first of these 
options—the impossible quest for perfect, widespread justice. The 
average ICTR and ICTY trial spans almost a year and a half, costs 
millions, hears hundreds of witnesses, and fills more than ten 
thousand transcript pages.204 These trials have grown far more bloated 
than their equivalents at Nuremberg. But, as the Milošević example 
shows, the best is the enemy of the good. Because the ICTY tried too 
hard to dispense retail justice to everyone, it failed to dispense justice 
to perhaps the most culpable man of all. 


The second choice would be more defensible. By even more 
rigorously screening out all but a handful of top defendants, 
international prosecutors could at least set part of the historical 
record straight, offer some healing, and inflict public retribution on 
warlords and dictators. One could combine this approach with 
streamlined pretrial and trial procedures, so international courts 


 


 204. NANCY AMOURY COMBS, GUILTY PLEAS IN INTERNATIONAL CRIMINAL LAW: 
CONSTRUCTING A RESTORATIVE JUSTICE APPROACH 28 (2007). 
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could try one or two dozen defendants a year. On this approach, 
though, international courts would have little credible leverage to 
prod reluctant domestic courts into action. 


Also, to reach the head of a criminal organization, domestic 
prosecutors normally must start at the bottom and work up. They 
start with drug pushers whom eyewitnesses saw peddling heroin, use 
threats of punishments and promises of leniency to get them to testify 
against their suppliers, and work up the chain to drug lords. In other 
words, at least some plea bargaining with smaller fry is essential to 
shatter the conspiracy of silence that surrounds the big fish, the ones 
who most deserve punishment. International prosecutors could use 
the same approach to prosecute otherwise insulated defendants, by 
beginning cases with soldiers and working up the chain of command 
to generals and warlords.205 Though international prosecutors must 
focus on prosecuting those most responsible, charging and bargaining 
away lower-level cases may facilitate prosecuting those higher up.206 


Moreover, as Nancy Combs argues, prosecution of violent crime 
is the traditional norm in domestic law, and plea bargaining is a more 
lenient innovation. International atrocities, in contrast, traditionally 
went unpunished; even today, international courts can try only a tiny 
handful.207 One alternative, a truth and reconciliation commission 
such as South Africa’s, gives complete immunity in exchange for 
airing the truth. Given those alternatives, plea bargaining looks less 
like lenient innovation than improved accountability. If only a 
handful of defendants are tried and punished, they may appear to be 
 


 205. International prosecutors do occasionally bargain for information and cooperation, 
though neither systematically nor effectively. See id. at 108–10 (describing two botched efforts 
to procure the cooperation of ICTR defendants: in one case, the defendant disappeared and was 
found dead after references to his cooperation became public, while in the other case, Rwanda 
blocked a proposed effort to move the cooperating defendant’s trial to Norway, where the 
sentence would likely be lighter); Trial Watch: Michel Bagaragaza, http://www.trial-ch.org/ 
en/trial-watch/profile/db/legal-procedures/michel_bagaragaza_378.html (last visited Nov. 8, 
2009) (reporting that after efforts to transfer the trial to Norway and the Netherlands failed, a 
cooperating defendant was transferred back to Tanzania and entered a confidential plea 
agreement). 
 206. If international and domestic systems were integrated enough, international authorities 
could prod domestic ones to investigate and prosecute lower-level defendants to generate 
evidence for eventual international prosecutions. The closest parallel to this approach is the 
cooperation between U.S. state and federal law-enforcement agencies, in which task forces 
cooperate to develop evidence and prosecute in either venue. See, e.g., JAN CHAIKEN ET AL., 
NAT’L INST. OF JUSTICE, MULTIJURISDICTIONAL DRUG LAW ENFORCEMENT STRATEGIES: 
REDUCING SUPPLY AND DEMAND 43–47 (1990) (discussing case studies of cooperative efforts 
between state and federal law enforcement). 
 207. COMBS, supra note 204, at 129–32. 
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tokens, scapegoats, martyrs, or fall guys. Broadening the net of 
conviction and retribution would share blame, substitute for private 
vengeance, and elicit more complete historical narratives.208 Done 
correctly, more frequent plea bargaining can both restore war-torn 
communities by airing painful truths and inflict a measure of 
retribution on many more defendants. 


For years, international courts piously proclaimed that they 
would never trade leniency, not even in exchange for much-needed 
cooperation.209 But they then lurched in the other direction. Prodded 
by staggering backlogs, international courts have begun to plea 
bargain more in the last few years, drawing criticism from European 
scholars.210 Unfortunately, they have not always gone about it in the 
right way. As Ronald Wright and Marc Miller argue, trials are most 
honest and transparent, followed by open guilty pleas without 
bargains. But if one must bargain, the best plea bargains are sentence 
bargains, which offer sentence discounts without distorting the facts 
or the charges. Charge bargains are much worse, because lowering 
the charges often distorts the historical record and lies to the public 
about what actually happened. Fact bargains likewise conceal or 
blatantly lie about what happened.211 Charge and fact bargains are 
even more troubling in the international arena because they undercut 
restoration and setting the historical record straight. Yet international 
courts have quickly succumbed to charge bargains, many of which 
appear to suppress, distort, or misrepresent the historical record. For 
example, ICTY prosecutors dropped a charge that Milan Simić had 
discriminatorily persecuted thousands of Bosnian civilians in 
exchange for his pleading guilty to torturing five victims, even though 
Simić refused to cooperate against other defendants.212 It would be far 


 


 208. Id. at 46–47, 53–55. 
 209. See id. at 60 (citing the declaration of a former ICTY president that “no one should be 
immune from prosecution for [certain crimes], no matter how useful their testimony may 
otherwise be”). 
 210. See, e.g., Michael P. Scharf, supra note 8, at 1074–80 (considering the tradeoffs in plea 
bargaining); Alan Tieger & Milbert Shin, Plea Agreements in the ICTY: Purpose, Effects and 
Propriety, 3 J. INT’L CRIM. JUST. 666, 669–79 (2005) (criticizing aspects of ICTY plea 
bargaining). 
 211. Wright & Miller, supra note 12, at 111. 
 212. In 2002, the ICTY began charge bargaining in the Simić case. COMBS, supra note 204, 
at 63–65. Several later ICTY cases contain troubling indications of charge bargaining, though it 
is often difficult to be sure why a prosecutor dropped particular charges. Id. at 67–70. Likewise, 
ICTY prosecutors have begun to bargain more aggressively over whether particular defendants 
committed genocide or lesser crimes. Id. at 111–12. 
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better to bring bargaining out into the open, explicitly authorizing 
sentence bargaining and clamping down on charge and fact 
bargaining. For example, international tribunals should delete 
provisions that allow prosecutors to strike bargains agreeing to 
amend indictments, and at guilty-plea colloquies should insist on 
proof of guilt independent of the parties’ collusive agreement.213 


Not all cases are appropriate for plea bargaining. The most 
important international defendants are the ringleaders—the top 
political and military officials who orchestrated atrocities. It is far 
more important to try and punish the likes of Adolf Hitler, Hermann 
Goering, Idi Amin, Pol Pot, Slobodan Milošević, and Radovan 
Karadžić than their low- and mid-level minions. Plea bargaining with 
low- and mid-level killers clears dockets and procures testimony so 
that the system can punish and set the record straight more 
effectively, especially at the top. Thus, international courts should ban 
plea bargaining and insist on open trials for the very top leaders, the 
ones at the center of the historical record and blame. 


If guilty pleas are to substitute for trials’ truth-telling function in 
some cases, they must also include full, detailed plea allocutions. 
Victims who wish to do so must be able to see and hear their 
tormenters confess unequivocally, without denial, excuse, 
minimization, or blaming victims. Unequivocal, detailed confessions 
would thwart future atrocity deniers and propagandists. Sentence 
discounts should not be automatic for perfunctory, bare-bones 
admissions of guilt, as happens all too often in domestic American 
guilty pleas.214 


Another useful approach is to join guilty pleas to restorative 
justice. Restorative justice is an umbrella term for structured 
opportunities for wrongdoers, victims, mediators, and often friends 
and relatives to talk with and listen to one another. Many victims 
want not only retribution, but also information, reparation, and, when 
possible, apologies. They value opportunities to tell their stories, 


 


 213. See ICTY R. P. & EVID. 62bis(iv) (allowing an agreement between parties to be a 
sufficient factual basis for a guilty plea); id. 62ter(A)(i) (allowing prosecutors to agree to amend 
indictments as part of plea bargains). 
 214. See Michael M. O’Hear, Remorse, Cooperation, and “Acceptance of Responsibility”: 
The Structure, Implementation, and Reform of Section 3E1.1 of the Federal Sentencing 
Guidelines, 91 NW. U. L. REV. 1507, 1534–40 (1997) (reporting the results of an empirical study 
of one federal district in which acceptance-of-responsibility reduction operated as a nearly 
automatic plea discount in practice and reviewing national evidence that 88 percent of 
defendants who plead guilty, but only 20 percent of those who go to trial, receive the discount). 
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express their feelings, and perhaps forgive and release their 
resentment, anger, and grief. Involvement empowers victims and 
takes their needs and views seriously. Restorative justice efforts can 
tap into a local society’s traditions and culture, helping to bring justice 
home for victims.215 Many wrongdoers bear the weight of guilt and 
shame and want to cleanse themselves or perhaps even ask for 
forgiveness. Granted, other victims and defendants are reluctant to 
take part, and confessions and apologies can be absent, halting, or 
insincere. But when the parties are willing, this kind of storytelling 
gives everyone access to a form of justice and increases satisfaction, as 
South Africa’s Truth and Reconciliation Commission shows. 
Restorative justice is not a substitute for retribution for atrocities, but 
it may supplement guilty pleas when the parties are willing.216 


In sum, increasing the use of plea bargaining, managing cases 
better, and offering restorative justice can shrink dockets, increase 
accountability, and make the remaining international trials more 
effective. 


C. Sentencing 


Sentencing and plea-bargaining rules must work in tandem. To 
encourage guilty pleas, there must be incentives to plead guilty, to 
participate in restorative justice, and to testify and provide 
information against other defendants. Instead of charge reductions, 
prosecutors need to be able to offer explicit sentence discounts. True, 
this proposal commodifies justice and apologies, which in an ideal 
world would be priceless.217 But we do not live in an ideal world, and 
we desperately need truth and justice to halt the cycle of vengeance in 
war-torn lands. As one of us has argued, even a purchased, insincere 
apology is valuable: it vindicates the victim, humbles the wrongdoer, 


 


 215. Restorative justice is a nascent, growing movement in countries including Australia, 
New Zealand, and Canada, as well as various American states. For a survey of the field, see 
generally Symposium, The Utah Restorative Justice Conference, 2003 UTAH L. REV. 1. The 
proposed peace settlement in Uganda seeks to harness this approach; it would try the senior 
rebels domestically and have them participate in restorative justice processes as well. See 
Annexure to Agreement on Accountability and Reconciliation, Lord’s Resistance 
Army/Movement-Uganda, Feb. 19, 2008, available at http://www.iccnow.org/documents/ 
Annexure_to_agreement_on_Accountability_signed_today.pdf. 
 216. For an extended argument for integrating restorative justice into international plea 
bargaining, see COMBS, supra note 204, at 136–87. 
 217. For a powerful statement of this position in the context of civil lawsuits, see Lee Taft, 
Apology Subverted: The Commodification of Apology, 109 YALE L.J. 1135, 1156–57 (2000). 
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affirms the violated norm, and may even induce repentance by 
cracking the wrongdoer’s denials and excuses.218 


Probably the least offensive way to encourage guilty pleas is to 
offer relatively fixed sentence discounts in exchange for complete, 
truthful pleas. Sentencing rules could prescribe these discounts 
automatically in exchange for open guilty pleas, without any need for 
bargaining. Alternatively, prosecutors could recommend sentence 
discounts according to a fixed schedule, provided that judges followed 
a settled practice of usually heeding prosecutors’ recommendations. 
A guilty plea with a full, truthful allocution could earn a one-fifth 
discount, for example.219 A guilty plea coupled with full participation 
in restorative justice might earn a one-third discount.220 And a guilty 
plea coupled with restorative justice and full cooperation with the 
authorities against other defendants might earn a one-half discount.221 
(If courts need more leverage to encourage the fullest cooperation, 
discounts could range from one-third to one-half depending on the 
degree of cooperation.) This approach would avoid the dishonesty 
inherent in charge and fact bargains and would minimize unseemly, 
unequal haggling dependent on the quality of one’s lawyer. Fixed 
discounts can be difficult to enforce domestically, where prosecutors 
have a wealth of different charges and sentencing factors that they 


 


 218. Stephanos Bibas & Richard A. Bierschbach, Integrating Remorse and Apology into 
Criminal Procedure, 114 YALE L.J. 85, 143–44 (2004). 
 219. See Bibas, supra note 12, at 2538 & n.331 (collecting commentators advocating fixed 
plea discounts of between 10 percent and 20 percent, as well as literature suggesting that 
defendants’ high discount rates would require discounts toward the upper end of this range for 
sentences of ten years or more). 
 220. Cf. CODICE DI PROCEDURA PENALE arts. 442, 444.1 (Italy) (providing for a one-third 
sentence reduction for a guilty plea to a minor charge provided the reduced sentence does not 
exceed five years, and a one-third sentence reduction for agreeing to an abbreviated trial of 
certain serious charges); Stephen Breyer, The Federal Sentencing Guidelines and the Key 
Compromises upon Which They Rest, 17 HOFSTRA L. REV. 1, 28 (1988) (discussing the 
Sentencing Commission’s empirical data that, before the U.S. Sentencing Guidelines were 
created, guilty pleas typically received sentence discounts of 30 percent to 40 percent); Julie R. 
O’Sullivan, In Defense of the U.S. Sentencing Guidelines’ Modified Real-Offense System, 91 NW. 
U. L. REV. 1342, 1415 (1997) (reporting that under the U.S. Sentencing Guidelines, guilty pleas 
typically earn acceptance-of-responsibility discounts of about 35 percent). 
 221. Cf. LINDA DRAZGA MAXFIELD & JOHN H. KRAMER, U.S. SENT’G COMM’N, 
SUBSTANTIAL ASSISTANCE: AN EMPIRICAL YARDSTICK GAUGING EQUITY IN CURRENT 


FEDERAL POLICY AND PRACTICE 33 ex. 12 (1998) (reporting that average sentence reductions 
for defendants belonging to certain demographic groups who successfully cooperated with 
federal authorities ranged between 54 percent and 66 percent below the otherwise applicable 
Sentencing Guidelines minimum). 
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can manipulate.222 But the problem should be more manageable 
internationally, as the range of possible charges is far narrower and 
the widely publicized facts are harder to hide or distort. 


International courts also need to integrate their cooperation 
rewards with domestic systems. Because the same defendant can face 
charges or have information relevant to international, hybrid, and 
domestic trials, one level of court may need to grant leniency in 
exchange for cooperation at another level. For example, domestic 
courts could offer soldiers plea discounts in exchange for their 
testifying against their commanding officers in international trials. In 
these cases, courts need mechanisms to delay sentencing until other 
defendants’ proceedings end or to reopen sentencing if a need for 
cooperation arises later. Also, cooperating witnesses may refuse to 
make incriminating statements unless they receive use or derivative-
use immunity against having those statements introduced into 
evidence against them domestically or internationally. International 
and national courts may need to harmonize their immunity 
guarantees to encourage cooperators to disclose the whole truth.223 


Although there are no international sentencing guidelines, there 
have been some efforts to move toward common sentencing 
practices.224 Should each international tribunal try to equalize its 
sentences with those imposed by other international tribunals, or 
rather with domestic sentences in the country where the crime was 
committed? Sentences vary widely, particularly between Africa 
(where many international crimes occur) and Western Europe (whose 
nations often take leadership roles in international courts), so the 
choice of law matters.225 In the American federal system, it makes 
sense to harmonize federal sentences horizontally for crimes 
prosecuted almost exclusively at the federal level, such as 
immigration, counterfeiting, and federal income tax evasion.226 
Federal laws, policies, and interests are written to apply uniformly 


 


 222. See Bibas, supra note 12, at 2535–37. 
 223. The ICC could integrate this harmonization into the existing cooperation agreements 
the court signs with many States Parties. 
 224. E.g., Daniel B. Pickard, Proposed Sentencing Guidelines for the International Criminal 
Court, 20 LOY. L.A. INT’L & COMP. L.J. 123, 127–28 (1997). 
 225. Cf. JAMES Q. WHITMAN, HARSH JUSTICE: CRIMINAL PUNISHMENT AND THE 


WIDENING DIVIDE BETWEEN AMERICA AND EUROPE (2003) (discussing how criminal justice is 
milder in Europe than it is in the United States). 
 226. See Stephanos Bibas, Regulating Local Variations in Federal Sentencing, 58 STAN. L. 
REV. 137, 140 (2005). 
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across a single legal system. But for crimes that either level can 
prosecute, such as robberies and gun cases, there is more need to 
harmonize sentences vertically, so the fortuity of federalizing some 
cases does not change sentences much.227 


If international law focused on transnational crimes, such as 
piracy, the case for horizontal uniformity would be strong. Because 
international law instead targets atrocities and serves as a backstop, 
international prosecutions necessarily overlap with domestic ones. 
Domestic courts often try cases that could be handled internationally. 
In the ICTY, for example, Bosnian courts receive cases back from 
international tribunals but ultimately apply their own domestic 
sentencing rules.228 Similar issues relating to vertical uniformity arise 
when domestic courts prosecute atrocities under domestic law. The 
lines between genocide and mass murder or between systematic rape 
and serial rape are at least fuzzy, and domestic crimes are lesser 
included offenses of international ones. Thus, it is more important for 
international sentences to track domestic ones in the territorial state 
(at least roughly) than to track the sentences of other international 
tribunals. 


International tribunals appear to be moving away from vertical 
sentencing harmonization, in part because Western Europeans favor 
lighter sentences and oppose the death penalty, which remains on the 
books in many countries where international crimes occur.229 Though 
the ICTY Statute called on the Tribunal to take into consideration 
domestic sentencing rules in the former Yugoslavia, the Rome Statute 
does not require the ICC to give similar consideration to national 
sentencing practices in the territorial state.230 To foster vertical 


 


 227. See Daniel Richman, Federal Sentencing in 2007: The Supreme Court Holds—The 
Center Doesn’t, 117 YALE L.J. 1374, 1402–06 (2008). 
 228. See, e.g., Prosecutor v. Stanković, Case No. X-KRŽ-05/70, slip op. at 13–15 (Court of 
Bosnia & Herzegovina, Section I, War Crimes Chamber, Mar. 28, 2007), available at 
http://www.sudbih.gov.ba/files/docs/presude/2007/Radovan_Stankovic_-_Final_Verdict_-_ENG. 
pdf (lengthening prison terms and applying domestic legal rules). 
 229. See generally WHITMAN, supra note 225 (comparing the harshness of criminal 
sentences in the United States and European countries). Vertical uniformity was problematic in 
Cambodia, where disagreement over the availability of the death penalty stalled the 
establishment of the tribunal. For the resolution by the Constitutional Council, see 
Constitutional Council, Case No. 038/001/2001, Decision No. 040/002/2001 (Feb. 12, 2001). 
 230. Compare Secretary-General, Report of the Secretary-General Pursuant to Paragraph 2 
of Security Council Resolution 808 (1993)I, Annex, Art. 24(1), U.N. Doc. S/25704 (May 3, 1993) 
(“In determining the terms of imprisonment, the Trial Chambers shall have recourse to the 
general practice regarding prison sentences in the courts of the former Yugoslavia.”), and ICTY 


R. P. & EVID. 101(b)(iii) (same), with Rome Statute of the International Criminal Court, supra 
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sentencing harmonization, the ICC could consider domestic practice 
in the territorial state as an explicit element at sentencing. The result 
would likely be longer sentences for most convicts but greater 
harmonization with domestic practice. 


Finally, there remains the issue of whether to codify sentencing 
rules in structured guidelines or to leave them as open, unstructured 
ranges. Traditional, unstructured sentencing lets judges sentence 
murderers to probation, life imprisonment, or anywhere in between. 
Structured sentencing sets a much narrower range based on factors 
such as the defendant’s criminal history and role in the crime, the 
severity of the crime, and the number of victims. If they seek vertical 
uniformity, international tribunals cannot use rules radically different 
from those in place in the territorial state of the crime. Nevertheless, 
even when tracking nations that have vague sentencing factors, 
international courts can at least clarify and weigh the factors openly. 
Sentencing rules of thumb or true guidelines can improve the 
predictability and equality of sentences and reduce defendants’ 
optimism about their likely sentences after trial, thereby promoting 
guilty pleas and cooperation.231 Thus, sentencing guidelines should 
make sentencing practices clearer and more predictable, specify plea-
bargaining and cooperation discounts, and harmonize international 
sentences with those imposed in territorial domestic courts. 


V.  PRETRIAL AND TRIAL PROCEDURES 


The new international criminal justice system comprises 
elements from many nations’ systems, both adversarial and 
inquisitorial. In this Part, we first make a broader point: either 
adversarial or inquisitorial procedures can be effective, but each 
system requires certain checks that the other system often lacks. 
Unfortunately, in synthesizing the two systems, international courts 
have often lost sight of cautionary domestic experiences with the two 
types of systems. Then, we go on to apply domestic lessons to several 
areas of pretrial and trial procedure. Discovery rules should focus less 
on prosecutorial awareness and wrongdoing and more on whether 
evidence may cast doubt on guilt. At the same time, discovery of 
inculpatory evidence needs to be coupled with safeguards to prevent 
witness tampering. Trial procedures need to ensure speedier trials 
 
note 5, art. 78 (providing guidelines for the “[d]etermination of the sentence” but failing to refer 
to not including reference to domestic law). 
 231. Bibas, supra note 12, at 2533. 
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and guarantee either neutral magistrates or adversarial cross-
examination to test hearsay. Finally, to heal victims’ emotional and 
psychic wounds, international criminal justice needs stronger and 
better-enforced victims’ rights. 


A. Melding Adversarial and Inquisitorial Process 


International criminal tribunals have developed a unique 
procedural system that melds inquisitorial and adversarial 
processes.232 Nuremberg, and later the ICTY and ICTR, began as 
primarily adversarial systems.233 Although the ICTY’s largely 
adversarial system went far to ensure defendant rights, it also resulted 
in long trials with hundreds of witnesses and unacceptable delays.234 
To expedite trials, the ICTY undertook a series of reforms that 
moved further toward inquisitorial justice.235 The result is a hybrid 
international criminal procedure.236 


 


 232. See Diane Marie Amann, Harmonic Convergence? Constitutional Criminal Procedure 
in an International Context, 75 IND. L.J. 809, 842 (2000) (“Like the London Charter, the 
Yugoslavia and Rwanda tribunals’ statutes and rules combine aspects of the common law, civil 
law, and military law.”); Gregory S. Gordon, Toward an International Criminal Procedure: Due 
Process Aspirations and Limitations, 45 COLUM. J. TRANSNAT’L L. 635, 640 (2007) (noting that 
international tribunals “are forced to compromise internally regarding procedural 
matters . . . [and] must harmonize the imperatives of . . . the common law and the civil law”). 
 233. Gordon, supra note 232, at 644 (noting some inquisitorial elements at Nuremberg, 
including the use of affidavit testimony); Langer, supra note 8, at 857 (“Those judges drafted 
[the ICTY and ICTR] Rules with a clear adversarial inclination.”); Evan J. Wallach, The 
Procedural and Evidentiary Rules of the Post-World War II War Crimes Trials: Did They 
Provide an Outline for International Legal Procedure?, 37 COLUM. J. TRANSNAT’L L. 851, 854 
(1999). 
 234. Gabrielle Kirk McDonald, President, ICTY, Report of the International Tribunal for the 
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law 
Committee in the Territory of the Former Yugoslavia Since 1991, ¶ 13, delivered to the Security 
Council and the General Assembly, U.N. Doc S/1999/846, A/54/187 (Aug. 25, 1999) (“The 
Tribunal’s Judges are concerned about the length of time many of the trials and other 
proceedings are taking . . . .”). 
 235. See ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAW 369 (2003) (“[T]o expedite 
proceedings which, being grounded in the adversarial model, were rather lengthy, it was 
necessary to depart from the common law scheme . . . . whereby the court has no knowledge of 
the case before commencement of trial.”); Langer, supra note 8, at 869–874; Jorda, supra note 
67, at 1. 
 236. Wallach, supra note 233, at 854. Langer calls this “managerial judging.” See generally 
Langer, supra note 8 (discussing the rise of managerial judging at the ICTY). The new ICC rules 
of procedure and evidence are based largely on this model. See Nancy Amoury Combs, 
International Criminal Jurisprudence Comes of Age: The Substance and Procedure of an 
Emerging Discipline, 42 HARV. INT’L L.J. 555, 566 (2001) (reviewing SUBSTANTIVE AND 
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Fundamentally, adversarial and inquisitorial systems specify very 
different roles for judges, prosecutors, and even defendants. 
Adversarial judges are detached umpires, with prosecutors and 
defense counsel serving as zealous investigators and advocates for 
their clients. In contrast, inquisitorial judges and investigating 
magistrates are active truth-seekers, collecting and reviewing 
evidence to determine facts.237 


Our argument is not that a pure adversarial or inquisitorial 
system is preferable. Our fear is that the mishmash of the two systems 
has abandoned some distinctive checks on which each system 
depends. The lack of appropriate mental models for the role of 
judges, prosecutors, and defense counsel results in confusion and 
perhaps even systemic failure. For example, when an American 
defense attorney dared to object repeatedly to the ICTY Prosecutor’s 
evidence, the judges found his adversarial advocacy inappropriate 
and rejected his procedural objections. The French presiding judge 
criticized him for trying to import “the procedures that Mr. Hayman 
is used to using in Los Angeles.”238 If the system is going to be 
adversarial, American experience suggests, it needs to allow zealous 
adversarial testing of the evidence instead of censuring American 
lawyers for playing their roles. If, however, the system is going to be 
inquisitorial at root, it needs to retain more inquisitorial safeguards. 


Additionally, the mishmash of systems obscures how to allocate 
resources. Because an adversarial system is based on two relatively 
equal parties contesting facts and evidence, each side needs roughly 
equal, adequate resources in order to investigate. American 
experience teaches that in an adversarial system, parity of funding for 
the two sides is crucial.239 But when inquisitorial judges carry the 
 
INTERNATIONAL AND NATIONAL COURTS (Gabrielle Kirk McDonald & Olivia Swaak-
Goldman eds., 1990)). 
 237. See Langer, supra note 8, at 849–53; Vladimir Tochilovsky, Legal Systems and Cultures 
in the International Criminal Court: The Experience from the International Criminal Tribunal for 
the Former Yugoslavia, in INTERNATIONAL AND NATIONAL PROSECUTION OF CRIMES UNDER 


INTERNATIONAL LAW 627, 630 (Horst Fischer et al. eds., 2001) (discussing the different legal 
cultures in international criminal tribunals). Adversarial and inquisitorial systems are two poles 
along a spectrum. Today, most continental European judges and scholars describe their system 
as mixed rather than purely inquisitorial, in part because nineteenth- and twentieth-century 
reforms borrowed some safeguards from adversarial systems. David Alan Sklansky, Anti-
Inquisitorialism, 122 HARV. L. REV. 1634, 1640 (2009). 
 238. See Kitty Felde, ‘L.A. Law’ at a War Tribunal: Clash of Legal Systems, Styles, 
CHRISTIAN SCI. MONITOR, July 3, 1997, at 7. 
 239. See, e.g., Wright, supra note 182; see also CONN. GEN. STAT. § 51-293(h) (2005) 
(mandating salary parity for prosecutors and public defenders); State v. Lynch, 796 P.2d 1150, 
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burden of investigating for both sides, the parties need fewer 
resources and the judges need more resources. 


B. Discovery 


The legacy of the adversarial system is that each opposing party 
investigates and presents evidence favorable to its own side, with no 
judicial oversight. One of the worst features of the adversary system, 
especially in America, is that it allows each party to prepare, shape, 
and even coach its own witnesses to elicit favorable facts and suppress 
unfavorable ones. Inquisitorial systems, in contrast, have judges and 
police who question witnesses. Though advocates may suggest certain 
witnesses or certain subjects for questioning, in an inquisitorial 
system, they may not speak directly with most witnesses.240 


In this respect, international criminal procedures combine the 
worst of both adversarial and inquisitorial worlds. They spell out no 
evidentiary, ethical, or procedural limitations on witness preparation, 
allowing partisan adversaries to distort the truth.241 At the same time, 
they provide for very broad discovery. Well ahead of trial, 
prosecutors must turn over prior statements of all witnesses the 
prosecutor plans to call at trial, and thereafter defense lawyers must 
make similar disclosures.242 Full pretrial discovery has many merits, 
eliminating trial by surprise and facilitating preparation. But in 
inquisitorial systems, judges and police interview witnesses well 


 
1161 (Okla. Crim. App. 1990) (using prosecutors’ salaries as a benchmark for setting defense 
lawyers’ salaries). 
 240. William T. Pizzi & Walter Perron, Crime Victims in German Courtrooms: A 
Comparative Perspective on American Problems, 32 STAN. J. INT’L L. 37, 42–44, 58–59 (1996) 
(reporting that Germany, like most civil law countries, strongly prefers uncoached narrative 
testimony, and views American-style witness preparation as unethical; instead, prosecutors and 
defense and victims’ lawyers suggest additional witnesses for police to interview, leaving the 
questioning of those witnesses to police and judges). 
 241. Witness preparation has been accepted by the ICTY and ICTR since their inception. 
See e.g., Prosecutor v. Limaj, Case No. IT-03-66-T, Decision on Defence Motion on Prosecution 
Practice of ‘Proofing’ Witnesses, at 2 (Dec. 10, 2004) (rejecting a challenge to the Prosecutor’s 
preparation of witnesses). The ICTR dismissed the possibility that witness preparation would 
distort the truth, noting: “There are clear standards of professional conduct which apply to 
Prosecuting counsel when proofing witnesses.” Id. at 3; see also Prosecutor v. Karemera, Case 
No. ICTR-98-44-AR73.8, Decision on Interlocutory Appeal Regarding Witness Proofing, ¶ 14 
(May 11, 2007) (approving the use of witness preparation at the ICTR); Ruben Karemaker, B. 
Don Taylor & Thomas W. Pittman, Witness Proofing in International Criminal Tribunals: A 
Critical Analysis of Widening Procedural Divergence, 21 LEIDEN J. INT’L L. 683, 685–86 (2008) 
(detailing the practice of witness proofing). 
 242. ICC R. P. & EVID. 76.1; ICTY R. P. & EVID. 66(A)(ii). 
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before trial, and their transcripts are admissible into evidence.243 
Because neither witness tampering nor intimidation can erase the 
witness’s story, full discovery is much less dangerous. When one 
prosecutes genocidal warlords in an adversarial system, however, full 
discovery creates far too much temptation to kill or silence the 
complaining witnesses and to tailor one’s story to the evidence 
revealed in discovery. Full, open-file discovery in New Jersey has 
proved deadly to witnesses, tempting defendants’ associates to kill 
them to keep them from testifying.244 Discovery is desirable, but it 
must be coupled with inquisitorial measures to preserve and admit 
witness testimony, and to thwart witness tampering.245 The ICC has 
recently taken an important step in this direction, breaking with 
earlier international tribunals by forbidding witness preparation. 
Now, only the Victim and Witness Unit—not the Prosecutor—may 
familiarize witnesses with the proceedings and with past statements.246 


The fragmentation of authority poses another problem for 
discovery. Prosecutors must turn over to the defense evidence that 
could exculpate or mitigate the defendant’s crime or impeach the 
prosecution’s evidence. This duty extends only to information that the 
prosecutor actually knows about and possesses or controls.247 The 
fragmentation of investigative and enforcement authority across 
different states and international organizations, however, means that 
the prosecutor may not actually know about or control evidence in a 


 


 243. Richard S. Frase & Thomas Weigend, German Criminal Justice as a Guide to American 
Law Reform: Similar Problems, Better Solutions?, 18 B.C. INT’L & COMP. L. REV. 317, 343 
(1995) (noting that, under German law, the admissibility of police transcripts, though not 
judicial transcripts, depends upon the witness’s being unavailable). 
 244. See David Kocieniewski, Scared Silent: In Witness Killing, Prosecutors Point to a 
Lawyer, N.Y. TIMES, Dec. 21, 2007, at A1 (detailing the murder of a key witness in a drug case). 
 245. While courts are supposed to protect victims and witnesses and withhold discovery as 
necessary to do so, that protection undercuts the rule of full disclosure and so is limited to 
exceptional cases. See Rome Statute of the International Criminal Court, supra note 5, art. 68, 
¶ 5 (limiting disclosure in cases of “grave endangerment of the security of a witness or his or her 
family”); ICC R. P. & EVID. 81.3, 87–88; ICTY R. P. & EVID. 69(a) (authorizing nondisclosure of 
the witness’s or victim’s identity “[i]n exceptional circumstances” where that person “may be in 
danger or at risk”). Thus, prosecutors may well disclose evidence that leads to witness 
intimidation or tampering. 
 246. Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision Regarding the 
Practices Used to Prepare and Familiarise Witnesses for Giving Testimony at Trial, ¶¶ 53–55 
(Nov. 30, 2007); Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision on the 
Practices of Witness Familiarisation and Witness Proofing, at 21–22 (Nov. 8, 2006) (barring the 
Prosecutor from conducting evidentiary review with the witness). 
 247. ICTY R. P. & EVID. 68; Prosecutor v. Blaskić, Case No. IT-95-14-T, Decision on the 
Production of Discovery Materials, ¶¶ 47, 50 (Jan. 27, 1997). 
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state’s hands. For example, only days after the ICTY convicted a 
Bosnian Croat general of atrocities, Croatia turned over thousands of 
pages of potentially exculpatory evidence, leading the Appeals 
Chamber to overturn sixteen of his nineteen convictions.248 (The 
potential for delay and manipulation of the judicial system is 
obvious.) Similar problems arise in the United States’ fragmented 
federal system. Courts charge American prosecutors with a 
constitutional duty to inquire of investigators from the same 
jurisdiction, holding them liable for what they knew or should have 
known.249 Unfortunately, this standard focuses on the prosecutor’s 
knowledge and actions, not on the defendant’s innocence. At the very 
least, international prosecutors should face the same standard, 
bearing a burden to investigate what they should know instead of 
hiding behind lack of actual knowledge. Better cooperation between 
states and law-enforcement agencies could also make more 
information from various states available to prosecutors. Ideally, the 
cautionary lesson of America’s flawed approach would lead 
international courts to adopt a tougher standard. At least for 
powerfully exculpatory evidence, the standard should focus not on 
the prosecutor’s actus reus or mens rea but on whether the evidence 
creates a strong doubt about guilt. The focus should be not on 
punishing prosecutors for violating the rules of an adversarial game 
but on freeing defendants who are likely innocent.250 


A related problem that arises in discovery is that nations 
sometimes share information with international prosecutors on 
condition that they not disclose the information. These nondisclosure 
provisions collide with defendants’ need to know, investigate, and 
rebut the evidence against them. If the material is inculpatory, of 
course, the prosecution cannot use it without getting the supplier’s 
consent and providing it to the defendant in advance of trial.251 But if 
the withheld material is exculpatory, a state’s refusal to share 
information could lead to convicting the innocent. In the ICC case of 
Thomas Lubanga, for example, the Prosecutor had received possibly 


 


 248. Gordon, supra note 232, at 678–79. 
 249. Kyles v. Whitley, 514 U.S. 419, 437–38 (1995); Commonwealth v. Burke, 781 A.2d 1136, 
1142 (Pa. 2001). 
 250. For a more extended development of this idea, see Stephanos Bibas, Brady v. 
Maryland: From Adversarial Gamesmanship Toward the Search for Innocence?, in CRIMINAL 


PROCEDURE STORIES 129, 151–54 (Carol S. Steiker ed., 2006). 
 251. Rome Statute of the International Criminal Court, supra note 5, art. 54, ¶ 3(e); ICC R. 
P. & EVID. 82.1; ICTY R. P. & EVID. 70(B). 
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exculpatory evidence under a confidentiality agreement and withheld 
it from the defense.252 To solve this problem, prosecutors should have 
to submit confidential exculpatory or impeachment evidence to the 
court for in camera review; the court could then dismiss charges or 
overturn convictions if the evidence creates a reasonable doubt about 
guilt. Domestic prosecutors already do this with information that may 
or may not qualify as exculpatory.253 Confidentiality agreements that 
preclude even in camera review by courts raise even more serious 
issues. Prosecutors should reject these restrictive agreements, even 
though that may limit their access to both inculpatory and 
exculpatory evidence.254 


C. Trial Procedures 


International trial procedures also could learn from domestic 
guarantees of speedy trials and cross-examination. One important 
development would be to add teeth to speedy-trial requirements. 
Defendants, many of whom are detained without bail, can languish in 
jail for years awaiting justice although they are presumed innocent. 
Victims and the public likewise have strong interests in seeing justice 
done quickly so they can begin to heal. The ICTY and Rome Statutes 
guarantee defendants speedy trials. Yet, in practice, courts uphold 
years-long delays.255 Though recent procedural reforms have tried to 
speed trials,256 there is still much room to improve. Before trial, judges 
need to enforce strict schedules and use plea bargaining to clear their 
dockets for the most important trials. At trial, judges need to exercise 
their powers to limit the number of witnesses and the length of their 


 


 252. Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, Judgment on the Appeal of 
the Prosecutor Against the Decision of Trial Chamber I, ¶¶ 21, 57 (Oct. 21, 2008). 
 253. See, e.g., United States v. Garcia, 562 F.3d 947, 953 (8th Cir. 2009) (per curiam) 
(remanding the case to the district court to conduct in camera review of possibly exculpatory or 
impeachment evidence in the presentence investigation reports); United States v. Naranjo, 309 
F. App’x 859, 865–66 (5th Cir. 2009) (discussing the district court’s in camera review of witness-
interview notes for exculpatory and impeachment material). 
 254. See Lubanga Dyilo, Judgment on the Appeal of the Prosecutor Against the Decision of 
Trial Chamber I, ¶ 45 (expressing particular concern about a prosecutor’s agreement to accept 
large amounts of information from the UN subject to an agreement not to disclose that 
information even to the court). 
 255. E.g., Prosecutor v. Nikolić, Case No. IT-94-2-S, Sentencing Judgment, ¶¶ 10, 270–71 
(Dec. 18, 2003) (holding that a delay of three years and eight months between arrest and 
conviction was not disproportionate); see also Rome Statute of the International Criminal 
Court, supra note 5, art. 67, ¶ 1(c) (requiring cases “[t]o be tried without undue delay”); S.C. 
Res. 827, supra note 3, art. 21, ¶ 4(c). 
 256. Langer, supra note 8, at 886. 
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testimony.257 The Nuremberg trials began less than seven months after 
the Allies’ victory in Europe; within a year, they had convicted or 
acquitted all twenty-two defendants and executed those sentenced to 
death.258 True, most states now accord defendants somewhat more 
procedural rights than they did sixty years ago. Nevertheless, fairness 
and justice should be measured in months, not years. 


Another important issue is the admissibility of written 
statements. As mentioned, inquisitorial systems charge judges and 
police with investigating even-handedly and make their transcripts 
admissible, at least when witnesses are unavailable. Adversarial 
systems, in contrast, do not trust pretrial investigations conducted by 
partisan advocates. Instead, all witness evidence must be live 
testimony at trial, so that the other side can cross-examine it to probe 
its weaknesses. International criminal justice lacks neutral 
investigating magistrates, whose pretrial questioning one could trust 
to be even-handed. Though it lacks this inquisitorial safeguard, it also 
dispenses with the adversarial requirement of cross-examination in all 
cases. ICC and ICTY rules allow the parties to submit documentary 
evidence and written statements, not subject to cross-examination, on 
peripheral issues other than “the acts and conduct of the accused.”259 
It makes sense to admit uncontested hearsay on background matters 
such as the existence of a war in the Balkans or the demographics of 
an area’s inhabitants. As long as the other side has adequate notice 
and a right to rebut, these measures can speed trials past uncontested 
jurisdictional elements and peripheral issues. Unfortunately, in their 
efforts to speed and streamline trials, these courts have gone too far. 
They have admitted testimony of witnesses from prior trials against 
other defendants to prove a current defendant’s mens rea.260 Neither 
inquisitorial, even-handed questioning nor adversarial cross-


 


 257. ICTY R. P. & EVID. 73bis(C). 
 258. ROBERT H. JACKSON, THE NÜRNBERG CASE, at viii, xii–xiii (1947). 
 259. ICTY R. P. & EVID. 92bis; see also Rome Statute of the International Criminal Court, 
supra note 5, art. 69, ¶ 2 (allowing the introduction of recorded testimony, documents, and 
written transcripts so long as they do not prejudice defendants’ rights). 
 260. Prosecutor v. Galić, Case No. IT-98-29-AR73.2, Decision on Interlocutory Appeal 
Concerning Rule 92bis(C), ¶ 11 (June 7, 2002) (allowing un-cross-examined evidence “of the 
knowledge by the accused that his acts fitted into a pattern of widespread or systematic attacks 
directed against a civilian population”); Prosecutor v. Sikirica, Case No. IT-95-8, Trial Chamber 
Decision on Prosecutor’s Application to Admit Transcripts Under Rule 92bis, ¶¶ 11, 21, 2001 
WL 1794081 (May 23, 2001) (allowing admission of evidence that could be used to prove the 
defendant’s guilt of genocide, and suggesting that the remedy was to call new evidence rather 
than to permit cross-examination). 
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examination has probed the weaknesses of evidence so central to the 
prosecution’s case. Each side needs to be able to insist on live 
testimony that it can cross-examine, except when it has previously 
cross-examined the same witness at a deposition or perhaps when the 
witness has died. 


D. Victims’ Rights 


A final concern is that international procedure is not sensitive 
enough to victims’ needs and concerns. If the main purpose of 
international justice is to restore wounded communities and heal 
victims, then victims need to feel that the system takes them seriously, 
listens to them, and gives them opportunities to release their anguish, 
bitterness, and grief. All too often, international law’s technicalities 
and the physical distance of Hague-based trials from victims 
exacerbate victims’ disconnection from proceedings and outcomes. 
To be fair, international procedures evince some solicitude for 
victims. The ICTY and ICC have victim-witness offices to counsel and 
protect victims’ privacy and safety,261 and also facilitate reparations 
and compensation.262 But the ICTY’s procedures guarantee victims no 
notice or consultation about bail, guilty pleas, trial, or sentencing. The 
ICC goes further.263 It allows victims to hire legal representatives, who 
may, if the court permits, make opening and closing statements and 
question witnesses.264 It requires notifying victims of decisions not to 
investigate or prosecute or to confirm charges. Those who apply to 
the court to participate through legal representatives are notified of 
later proceedings and discovery, and the court may choose to solicit 
their views on other matters.265 Early ICC decisions suggest that the 
court will interpret “victims” broadly and grant them considerable 
influence.266 


If domestic practice is any indication, however, the grand 
rhetoric of victim participation outstrips reality. In practice, despite 


 


 261. ICTY R. P. & EVID. 34, 65(B)–(C), (I)(ii), 69, 75; ICC R. P. & EVID. 16–19, 85–88. 
 262. ICTY R. P. & EVID. 106; ICC R. P. & EVID. 94–99. 
 263. See David Donat-Cattin, Article 68 Protection of the Victims and Witnesses and Their 
Participation in the Proceedings, in COMMENTARY ON THE ROME STATUTE OF THE 


INTERNATIONAL CRIMINAL COURT 869, 871 (Otto Triffterer ed., 1999). 
 264. ICC R. P. & EVID. 89–91. 
 265. Id. 92–93. 
 266. Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06-1119, Decision on Victims’ 
Participation, ¶ 92 (Jan. 18, 2008), available at http://www2.icc-cpi.int/iccdocs/doc/doc409168. 
pdf (defining victims before the court and setting the scope of victim participation). 
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broad victims’ rights laws, many crime victims fail to receive notice.267 
Although they are better than nothing, a legal representative’s 
motions and questions are no substitutes for the victim’s own day in 
court.268 At the very least, victims should be able to watch proceedings 
on television. Ideally, they should have some opportunity to speak or 
at least submit their stories in writing. Of course, victim participation 
is in tension with keeping trials short and swift, particularly because 
genocides harm hundreds or thousands of victims. But there are ways 
to incorporate American victims’-rights experiments into 
international justice without bogging down the system. Perhaps 
victims could submit video victim-impact statements at sentencing. 
Integrating international criminal trials with local restorative justice 
efforts would let more victims take part by telling their stories to 
defendants in restorative-justice conferences afterwards, without 
compromising the speed of trials. Simply giving victims these 
cathartic, expressive opportunities would take them seriously and 
help them to heal. Plea and sentencing procedures could push for and 
reward unequivocal admissions of guilt, remorse, and even 
apologies.269 Unequivocal admissions of guilt vindicate victims, open 
the door to forgiveness, and set the historical record straight, 
precluding Holocaust denials. Conversely, judges and prosecutors 
should refuse to accept guilty plea allocutions that deny or minimize 
defendants’ acts or guilt or shift blame onto victims.270 Judges and 
prosecutors could even speak in less technical and more moralistic 
language at pleas and sentencing, clearly documenting and 
condemning atrocities for all to see. 


 


 267. JOHN M. BOYLE, COUNCIL OF STATE GOV’TS/E. REG’L CONFERENCE, CRIME ISSUES 


IN THE NORTHEAST 3 (1999), available at http://www.csgeast.org/pdfs/cv.project.report.pdf 
(providing statistics that show a lack of notice); DEAN G. KILPATRICK, DAVID BEATTY & 


SUSAN S. HOWLEY, THE RIGHTS OF CRIME VICTIMS—DOES LEGAL PROTECTION MAKE A 


DIFFERENCE? 4–5 (Nat’l Inst. of Justice, Research in Brief, NCH 173839, 1998), available at 
http://ncjrs.org/pdffiles/173839.pdf. 
 268. See William W. Burke-White, Regionalization of International Criminal Law 
Enforcement: A Preliminary Exploration, 38 TEX. INT’L L.J. 729, 735 (2003) (discussing the 
cathartic effects of live testimony for rape victims from Bosnia). 
 269. For more extended explorations of these points, see Bibas & Bierschbach, supra note 
218, at 140–45. 
 270. See Bibas, Harmonizing, supra note 75, at 1400–08 (discussing the harmful effects of 
“[g]uilty-but-not-guilty pleas”). 
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CONCLUSION 


This Article has focused on the lessons that domestic criminal 
procedure can teach international procedure, in particular how 
domestic realism can temper international idealism. The numerous 
lessons range from case management to staffing, from budget 
allocations to procedural safeguards. As international criminal courts 
come of age and confront ever-growing caseloads, these domestic 
lessons can obviate reinventing the wheel, enhance efficiency, and 
make international criminal justice more just. 


Although we have focused on the lessons domestic criminal 
procedure can offer international criminal law, the comparison works 
the other way around as well. Domestic procedure has grown so 
cynical and amoral that it could profit from a dose of fresh 
international idealism. The lessons of international criminal law for 
domestic procedure merit a separate article, but we introduce three 
key themes here. 


First is the theme of transparency and political accountability. 
Domestic criminal procedure is opaque. Except for a few high-profile 
cases, there is little public scrutiny of charging and prosecuting 
decisions,271 leaving plenty of room for the agency costs of self-
interested lawyers.272 Plea bargaining behind closed doors resolves the 
vast majority of cases. In contrast, international tribunals are 
transparent and accountable. Every decision and transcript is posted 
for all to see. The prosecutor and presiding judge must report twice a 
year to the UN or the ASP and depend on state cooperation. NGOs 
and scholars dissect a tribunal’s every move. Although the resulting 
pressure can be problematic, it also makes the international system 
accountable. For example, when the ICC Prosecutor charged 
Lubanga only with conscripting child soldiers, the NGO community 
cried foul that other crimes—particularly rape and sex crimes—were 
neglected, forcing the Prosecutor to broaden his strategy.273 Granted, 
international criminal justice is easier to monitor: there are fewer 
 


 271. See Bibas, Transparency, supra note 75, at 923–31 (discussing the exclusion of outsiders 
from the process). 
 272. See id. at 920–23 (discussing the interests of insiders). 
 273. See, e.g., Gareth Evans, Int’l Crisis Group, Statement at the Second Public Hearing of 
the Office of the Prosecutor (Sept. 25, 2006), available at http://www.icc-cpi.int/NR/ 
rdonlyres/9BF30137-776A-457D-B2CE-BF1DB8F4D25E/277910/OTP_PH2_HGSTATES.pdf 
(“Human rights organizations have criticized the limited scope of the charges laid – limited to 
conscripting children - claiming that evidence exists of systematic rapes, torture, and summary 
executions.”). 
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cases, they are much more serious, and they are highly salient, 
exciting public and media attention. Nevertheless, perhaps NGOs and 
reporting requirements could introduce more domestic transparency, 
making domestic criminal justice more accountable. 


Second is the goal of restoration. As we have discussed, the 
global context and atrocity focus make restorative justice particularly 
salient internationally. Victim participation, outreach to affected 
communities, and the linkage of formal trials and traditional justice 
mechanisms promise to enhance restoration. In contrast, domestic 
criminal law has largely neglected this restorative element, focusing 
instead on retribution and incapacitation. Though contexts differ, 
domestic criminal law could do more to emphasize restoration. For 
low-level domestic crimes, judicial processes could use informal social 
pressure and shame and seek to heal as much as punish. For more 
serious crimes, particularly hate and bias crimes, domestic law could 
involve victims more directly and supplement criminal trials with 
truth commissions or other restorative processes. 


Finally, although we have criticized overzealous idealism, its 
flipside—cynicism—is equally dangerous. Domestic prosecutors, 
judges, and defense lawyers are far too often cynical, jaded veterans 
who have lost their vision and motivation.274 International officials 
and NGOs, in contrast, are driven by strong idealism. We might even 
try to leaven domestic cynicism with a dose of international idealism. 
Perhaps more term limits, rotation in office, and rhetoric about justice 
can combat the world-weary cynicism that wears down zealous 
newcomers. A system less like a plea-bargaining assembly line and 
more like a morality play could better inspire the actors.275 Greater 
transparency and accountability might also motivate even cynical 
veterans to play their roles with gusto. 


 


 274. See Bibas, supra note 82, at 1009–10 (“[P]rosecutors may eventually become wedded to 
convicting defendants and less careful about presuming innocence and questioning evidence of 
guilt. They may develop a black-and-white view of the world and fail to see shades of gray.”). 
 275. See Bibas, Transparency, supra note 75, at 960 (suggesting that abandoning the 
“assembly-line system” could enable citizen advocates “to serve as effective voices”). 
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Post-Conflict Risks*
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Centre for the Study of African Economies, Department of Economics,
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Department of Economics, School of Business, Economics and Law, University
of Gothenburg


Post-conflict societies face two distinctive challenges: economic recovery and reduction of the risk of a
recurring conflict. Aid and policy reforms have been found to be effective in economic recovery. In this
article, the authors concentrate on the other challenge – risk reduction. The post-conflict peace is typ-
ically fragile: nearly half of all civil wars are due to post-conflict relapses. The authors find that eco-
nomic development substantially reduces risks, but it takes a long time. They also find evidence that
UN peacekeeping expenditures significantly reduce the risk of renewed war. The effect is large: dou-
bling expenditure reduces the risk from 40% to 31%. In contrast to these results, the authors cannot
find any systematic influence of elections on the reduction of war risk. Therefore, post-conflict elec-
tions should be promoted as intrinsically desirable rather than as mechanisms for increasing the dura-
bility of the post-conflict peace. Based on these results, the authors suggest that peace appears to depend
upon an external military presence sustaining a gradual economic recovery, with political design playing
a somewhat subsidiary role. Since there is a relationship between the severity of post-conflict risks and
the level of income at the end of the conflict, this provides a clear and uncontroversial principle for
resource allocation: resources per capita should be approximately inversely proportional to the level of
income in the post-conflict country.


* We thank the Guest Editors of the current issue of Journal
of Peace Research, Ibrahim Elbadawi, Håvard Hegre and
Gary Milante, and three anonymous referees for very
helpful comments on an earlier version of the article. We
would like to thank Sarah Cliffe for suggesting the analy-
sis of UN military peacekeeping expenditures and for
arranging access to the data, and Meron Destra and Alice
Kuegler for transforming them into a manageable form. We
would like to thank participants at seminars at the
International Peace Research Institute, Oslo (PRIO), and


Introduction


Post-conflict societies face two distinctive
challenges: economic recovery and reduction
of the risk of a recurring conflict. Conflict will
usually have severely damaged the economy.


Supporting the recovery was the founding
objective of the World Bank, and both aid
and policy reforms have been found to be
highly effective in the post-conflict context
(Collier & Hoeffler, 2004a). In this article,
we study the other challenge, reduction of the
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risk of a recurring conflict. The post-conflict
peace is typically fragile: around half of all
civil wars are due to post-conflict relapses
(Collier et al., 2003). Both external actors and
the post-conflict government must therefore
give priority to reducing the risk of conflict.
The two objectives of economic recovery and
risk reduction are likely to be complemen-
tary: economic recovery may reduce risks,
and risk reduction may speed recovery.
However, this complementarity between
objectives does not imply coincidence of
instruments: the instruments that are effec-
tive for risk reduction may be quite distinct
from those for economic recovery.


Although there is now a large case study
literature on post-conflict situations, there are
few quantitative comparative studies of post-
conflict risks. Indeed, until recently, there
were insufficient data to support such a study.
Our approach is to estimate hazard functions
on a comprehensive sample of post-conflict
situations. In the next section, we discuss the
hypotheses that underpin current interna-
tional practice in post-conflict situations.
These hypotheses are not explicitly derived
from political or economic theory, but rather
have emerged over the past 15 years of prac-
titioner experience. We suggest that, to an
extent, they contrast with theory-based
hypotheses. In the subsequent section, we
discuss our methodology and our sources of
data. There are various, often difficult choices
that must be made in building a dataset of
post-conflict experiences that is comprehen-
sive, up to date and satisfactorily delineated
so as to exclude circumstances that do not
really reflect the end of a civil war. In the
penultimate section, we present our results,
showing how the hazard of conflict reversion
is affected by both the initial post-conflict
characteristics and time-varying characteris-
tics. The final section concludes with a dis-
cussion of the implications for international
policy.


Post-Conflict Risks: Current Policy
and Recent Research


Post-conflict policy has arisen as a practical
international concern only since the end of
the Cold War. Since then, very substantial
international resources have been devoted to
post-conflict situations, often under intense
media scrutiny. The predominant learning
process has been practitioner-based. Because
it is a recent phenomenon, academic research
has taken time to address the subject, and
inevitably until recently, the only feasible
approach was through case studies. Paris
(2004) and Stedman, Rothchild & Cousens
(2003) provide a comprehensive overview of
peacebuilding during the 1990s. Only
recently has an academic literature developed
based on theory and quantitative analysis.
We first review practitioner learning and
then turn to the academic literature.


Current Policy Models
Until the end of the Cold War, the interna-
tional community was not in a position to
intervene in post-conflict situations. As a
consequence, there was little call for analysis.
With the end of the Cold War, numerous
opportunities for intervention rapidly arose,
and this yielded a phase in which practition-
ers had little choice but to learn by doing.
One of the conventional wisdoms that
emerged from this experience was that there
were enormous differences among post-con-
flict situations, so that any generalization was
dangerous. However, the decision of the
United Nations in September 2005 to estab-
lish a Peacebuilding Commission reflected a
growing sense that it is time to introduce a
greater degree of standardization. For ex-
ample, one by-product of the ‘every situation
is unique’ doctrine was that the amount
spent on peacekeeping forces has varied
enormously between different post-conflict
situations with little apparent relation to
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need. In the absence of fresh evidence, the
most likely outcome is that the Peace-
building Commission will itself attempt to
codify current practices. Thus, at the risk of
imposing a greater commonality on practice
than exists, it is useful to suggest what such
a codification is likely to yield in terms of a
few rules of thumb. At a minimum, an effort
to summarize conventional wisdom (see, for
example, Ashdown, 2007) into a few rules of
thumb may, through inaccuracies, provoke a
more authoritative succinct statement from
practitioners themselves.


The first stage in the sequence of interna-
tional post-conflict practice starts while the
conflict is still continuing. This is to achieve
a negotiated settlement rather than allow
the conflict to drag on to the point of victory
for one or other of the parties. This has been
a highly successful strategy, yielding resolu-
tions to several wars.


The second stage is a relatively light
presence of peacekeeping troops, the typical 
level of such expenses where such troops are
provided being around $5 per head of the
population.


The third stage is to encourage a constitu-
tion which provides for a degree of democracy.
Intervention is seen essentially as pump-
priming democracy. The degree of decentral-
ization of power envisaged in constitution
varies. The settlement in Sudan provides con-
siderable autonomy for the South, but more
usually it favours a fairly unified state.


The fourth stage is that during its period
of presence in the country, international
intervention should be conducted in such a
way as to leave a ‘light footprint’. A key
implication is to allow the pace of reform to
be set by the government. This is partly
due to sensitivity over issues of sovereignty
and partly due to a concern that, since post-
conflict situations are fragile, reform could
easily be destabilizing. Most post-conflict
situations commence with extremely poor


levels of governance and economic policy.
For example, on the World Bank’s five-point
rating system, the Country Policy and
Institutional Assessment, the typical post-
conflict country starts with a rating of only
2.41, a level far below the minimum level
regarded as adequate for development
(Collier & Hoeffler, 2004a). Since post-
conflict situations are typically characterized
by power struggles, the reform of economic
policy is seldom treated as a high priority by
governments themselves.


The fifth stage is to gain acceptance for
the settlement through post-conflict elections.
Elections are seen as legitimating both the
settlement itself and the authority of the gov-
ernment and so help to reduce tensions.


The sixth stage is the withdrawal of inter-
national peacekeeping troops. Sometimes the
election is treated as the milestone for this
withdrawal. Just as international inter-
vention is seen as pump-priming democracy,
the election is seen as pump-priming peace,
with initial tensions being swiftly reduced by
time.


These conventional rules of thumb guide
our empirical enquiry. We will attempt to
test whether international peacekeeping
troops are effective, and we will try to get
some measure of appropriate levels of provi-
sion. We will try to assess the extent to which
pump-priming democracy is likely to
strengthen post-conflict peace, and the con-
sequences of different degrees of decentral-
ization. We will measure whether economic
issues can safely be left on the back-burner
while more pressing political issues are
pursued. Finally, we will attempt to assess
whether elections are effective in strengthen-
ing peace.


Going beyond these rules of thumb,
we will also try to get some sense of how
post-conflict risks vary according to simple
and observable initial characteristics that
the Peacebuilding Commission could use,


 at SYRACUSE UNIV LIBRARY on August 12, 2010jpr.sagepub.comDownloaded from 



http://jpr.sagepub.com/





j ournal  o f PE AC E RE S E A RC H volume 45 / number 4 / july 2008464


without controversy, to allocate the resources
available for post-conflict situations more
effectively.


Theory and Quantification
There is as yet no academic consensus on the
causes of violent conflict, let alone an agreed
theory that is specific to post-conflict. How-
ever, the predominant recent theoretical
position, as described in the survey of civil
war in the Handbook of Defense Economics,
has been to emphasize that the conditions
that determine the feasibility of rebellion
are more important than those that influ-
ence motivation (Collier & Hoeffler, 2007a).
The defining feature of civil war is the emer-
gence and durability of a private rebel army,
and, under most conditions, such organiza-
tions are likely to be neither financially nor
militarily feasible. Somewhat analogous to
Hirshleifer’s ‘Machiavelli Theorem’ (Hirshleifer,
2001), the feasibility thesis suggests that
where insurrection is feasible, it will occur,
with the actual agenda of the rebel movement
being indeterminate. There is now reasonable
empirical support for this thesis. Recent
quantitative studies of the causes of civil war
find that variables that are most readily inter-
preted as indicators of feasibility are import-
ant, namely, mountainous terrain, protection
through external security commitments, low
per capita income, slow economic growth
and large exports of natural resources 
(Fearon & Laitin, 2003; Miguel, Satyanath &
Sergenti, 2004; Collier & Hoeffler, 2004b;
Collier, Hoeffler & Rohner, 2007). Moun-
tainous terrain provides safe havens for rebel
forces, whereas external security commit-
ments may discourage rebellion by reducing
the prospects of success. Low per capita
income is interpreted by Fearon & Laitin as
proxying the incapacity of the state to main-
tain effective control over its territory. Both
low income and slow growth can be inter-
preted as lowering the recruitment cost of
rebel troops, and the predation of natural


resources can provide rebel organizations
with finance. While the significance of most
of these variables could also be explained in
other terms, feasibility provides a simple and
unifying account.


There has been little application of this
work to the post-conflict situation. Within
the framework of their logit model of 
the causes of conflict, Collier & Hoeffler
(2004b) investigated the effect of the passage
of time since the most recent previous con-
flict. They found that risks fall with time,
implying that the post-conflict decade is
unusually risky. This high risk is indeed con-
sistent with the feasibility thesis. By revela-
tion, post-conflict societies are societies in
which rebellion had proved to be feasible.
This is somewhat analogous to the celebrated
prediction from the economic theory of
crime that criminals would have a high rate
of recidivism (Becker, 1968). Further, during
conflict, one, or often several, rebel organi-
zations are assembled, and stocks of arma-
ments are amassed. Both of these are legacies
that lower the cost of rebellion in the post-
conflict period.


The feasibility theory can be contrasted
with the current-policy model. As discussed
above, currently policy addresses post-conflict
risks primarily through political design.
Underlying this is an implicit theory of the
causes of conflict which gives precedence to
motivation and, in particular, to grievances
based on political exclusion. Walter (1999)
and Hartzell & Hoddie (2003) challenge this
view by examining a subset of post-conflict
situations, namely, those conflicts that ended
in a negotiated settlement. Their analysis
suggests that credible guarantees on the
terms of the agreement, especially in form of
international security arrangements, make it
more likely for the peace to last.


If, indeed, feasibility and credibility are the
decisive factors, then economic and military
instruments might be more important in
post-conflict situations. To date, the only
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aspect of general post-conflict risk that has
been modelled is the effect of military spend-
ing by the government, which has been found
to have a differential effect in post-conflict sit-
uations (Collier & Hoeffler, 2006, 2007b).
Typically, post-conflict governments main-
tain military spending at a very high level, in
part as a response to the high risk of further
conflict. However, uniquely in post-conflict
situations, allowing for the interdependence
between risks and spending, such spending is
counterproductive. Collier & Hoeffler attempt
to explain this through a game-theoretic
model in which high military spending by the
government inadvertently signals an inten-
tion on the part of the government to exploit
the potential time-inconsistency of any peace
agreement, by reneging on the terms of
settlement.


Methodology and Data


The approach adopted in the previous empir-
ical analyses of the causes of conflict discussed
above was that of logit analysis or its variants.
Such an approach cannot investigate in any
depth either the distinctive structure of post-
conflict risks or how they evolve as a result of
policy choices. In this article, our approach is
to estimate a hazard function of the risk of
conflict reversion on a sample confined to
post-conflict countries. We assume the hazard
is exponential and proportional:


h(x � , �;t) �exp(x�, �)hB(t), (1)


where t denotes the duration of a post-conflict
peace period, x� is a vector of exogenous vari-
ables observed at calendar time � , � is a vector
of unknown parameters and hB is the baseline
hazard.1 With this specification, �j � 0
implies that an increase in the associated


explanatory variable xtj leads to an increase in
the hazard of war and a reduction in the
expected duration of peace; and vice versa if
�j�0. For the baseline hazard h B(t), we adopt
a piecewise exponential model, which is quite
flexible. Our starting point is a specification
where we divide the time axis into W intervals
by the points c1,c2, …, and assume constant
baseline hazard rates within each interval:


(2)


where dw (t) is a duration dummy variable
equal to 1 if Cw �1� t �Cw for C0�0 and
Cw��, and 0 otherwise; 	 is an intercept;
and 
2,…,
w are baseline hazard parameters.
Thus, the baseline hazard is allowed to vary
freely between intervals, which imposes few
restrictions on duration dependence. We
include an intercept in the model and
exclude the first duration dummy (i.e. d1),
which implies that negative (positive) coeffi-
cients on 
2,…,
w imply that the hazard is
lower (higher) than in the first interval.


A useful metric in discussing post-conflict
risks is the average risk that the peace will col-
lapse. In our sample of 68 post-conflict
episodes, 31 reverted to war, so that the
average risk was 46%. Since our focus is
going to be on the first post-conflict decade,
it is useful to consider those reversions that
occurred during that decade. The standard
non-parametric Kaplan-Meier estimator
indicates that the likelihood of survival for at
least 10 years is 0.60. Hence, the implied
likelihood of failure (i.e. reversion to war) in
the first decade of post-conflict peace is 40%.
This serves as a benchmark for calibrating
the importance of each explanatory variable.
With our modelling framework, the likeli-
hood that a country ‘survives’ the first decade
of peace is given by the survival function
evaluated at t �10 years:


(3)S du10( ) ( )
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1 We use a � subscript on the vector of explanatory vari-
ables to indicate that the explanatory variables may be, but
are not necessarily, time-varying.
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and so the risk of a collapse is given by
F(10) �1 �S(10).


The limitation of the hazard approach is
that, by dint of the sample, it cannot make
comparisons either with risks in countries
that are not post-conflict or with risks that
prevailed in the post-conflict country prior to
conflict. However, it enables us to be much
more precise in our investigation of what
determines the initial risk of conflict rever-
sion, how that risk evolves naturally simply by
the passage of time, and how its evolution is
affected by interventions during the post-
conflict period. We have previously used this
approach to investigate the duration of civil
war (Collier, Hoeffler & Söderbom, 2004).


For the analysis of post-conflict risks, we
need to date both the end of conflict and,
should the society revert to conflict, the end
of peace. Dating the start and, more impor-
tantly for this article, the end of the conflict
is often difficult. Trigger events can be dated,
but often the violence escalates over some
period of time before it reaches the relevant
threshold for it to be classified as a civil war.
Wars end with a military victory, settlement
or truce. About half of all civil wars end in
the military defeat of one party (Sambanis,
2000). This makes dating the ending of wars
somewhat easier than using the dates of
peace agreements, some of which may not
have resulted in an end to military action.
The duration of the war depends not only on
being able to date a start and end but also on
the definition of violence thresholds. Data-
sets that define a civil war by 1,000 battle-
related deaths per year have, on average,
shorter wars than datasets with lower thresh-
olds. Consider, for example, a war with more
than 1,000 battle-related deaths during the
first year. If the number of such deaths falls
beneath the threshold in the second year but
reaches it again during the third year, a rigid
application of the 1,000-deaths criterion
leads to the episode being classified as a failed
post-conflict situation. If, however, a lower


threshold is used to define the restoration of
peace, then the episode might be treated as a
continuous war. Thus, the problems with
respect to dating the start and end of the con-
flict are of importance not only for the analy-
sis of the duration of conflicts but also for the
analysis of post-conflict risks.


The two most commonly used datasets are
the Correlates of War (COW) project, initi-
ated by Small & Singer (1982) and updated
by Gleditsch (2004), and the Uppsala/PRIO
Armed Conflict Dataset (ACD) by Gleditsch
et al. (2002). The COW definition of civil
wars is based on four main characteristics. It
requires that there is organized military action
and that at least 1,000 battle-deaths resulted.
In order to distinguish wars from genocides,
massacres and pogroms, there has to be effec-
tive resistance – at least 5% of the deaths
have been inflicted by the weaker party. The
definition of war as used in the ACD has two
main dimensions. First, they distinguish four
types of violent conflicts according to the par-
ticipants and location: (1) extra-systemic con-
flicts (essentially colonial or imperialist wars),
(2) interstate wars, (3) intrastate wars and (4)
internationalized intrastate wars. The second
dimension defines the level of violence: minor
conflicts produce more than 25 battle-
related deaths per year; intermediate con-
flicts produce more than 25 battle-related
deaths per year and a total conflict history of
more than 1,000 battle-related deaths; and
wars are conflicts which result in more than
1,000 battle-related deaths per year. The
ACD does not report end dates to the con-
flicts and, for the present analysis, we use the
updated COW data.2


Our analysis spans the 1960–2002 period.
We start in 1960 simply because we wish to
link the duration data on peace periods with
economic and political variables, most of


2 Data are described in Gleditsch (2004) and are available
from http://weber.ucsd.edu/~kgledits/expwar.html.
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which are not available before 1960. A
complete list of the peace periods used in
our analysis is provided in Appendix A. As
can be seen, peace duration is defined
simply as the length of time between the
end of a conflict and the beginning of a
new one (this would constitute an uncen-
sored peace spell), or between the end of a
conflict and the end of the time period over
which the country is observed, which is
usually 31 December 2002 (this would be a
censored spell).


The Hazard Generated by Conflict
Legacy


We now estimate a standard hazard function
on our data. Our core regression is shown in
Table I, column 1. In subsequent columns,
we investigate variations. The table reports
estimated coefficients (log hazard ratios) and
the associated z-values (in parentheses). The
factors that influence, or might influence,
post-conflict risks can be grouped into tem-
poral, economic, political, social and mili-
tary. We consider the variables in these
groupings.3


Temporal Effects
Part of the rationale for short periods of
peacekeeping, often merely two years, is that
it is the initial post-conflict period during
which risks are highest. In our previous work
using logistical techniques, we found that
post-conflict risks indeed fall over time. As
discussed above, we include duration
dummies in the general specification of the
model in order to allow the hazard of war to
change over time. If, as one might expect, the


risk of war falls as the time since the settle-
ment increases, the coefficients on the dura-
tion dummies would be negative (since the
first duration dummy is excluded). Indeed, if
the relationship is monotonic, this would
show up as larger and larger negatives in the
estimates of 
2,…,
w. In choosing the cutoff
points for the duration dummies and the
number of duration dummies to allow for, we
let the data guide us. We started out using a
fairly rich set of duration dummies, allowing
the hazard to change every two years during
the first decade of post-conflict peace.
Omitting the first duration dummy, d1, we
then tested for the joint significance of

2,…,
5 and found we could not reject
the null hypothesis that these coefficients are
jointly zero. This suggests that the baseline
hazard may be flat, that is, that the risk of
conflict does not depend on the length of
peace, conditional on the other explanatory
variables in the model. We then experimented
with various alternative ways of specifying the
baseline hazard, and the main result – a flat
baseline hazard – remained robust. In the
end, we decided on a very parsimonious spec-
ification, allowing for just one shift in the
baseline hazard, after four years of peace. All
the results shown in Table I are based on this
specification. As can be seen in the table, the
coefficient on the duration dummy for spells
longer than four years is negative, suggesting
a reduction in the risk of war after four years,
but the effect is not large, and it is not statis-
tically significant. The risk during the first
four years is 23%, and during the remaining
six years it is 17%, conditional upon the first
four years having been peaceful. For policy
purposes, the key conclusion is that there is
no ‘safe period’ during the decade. The entire
post-conflict decade faces a high level of risk.


Economic Influences
The first significant economic influence is
the level of per capita income (expressed in
logarithmic form). To reduce the problem of


3 Notice that our set of explanatory variables consists of
both time-invariant and time-varying variables. In the core
specification (column 1, Table I), all variables except ethnic
fractionalization and autonomy are time-varying. The
highest frequency with which any of the explanatory vari-
ables varies is annual, e.g. log of per capita GDP and its
growth rate.
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(continued)


Table I. Duration of Postwar Peace


(1) (2) (3) (4)


Economic
Per capita income �0.427 �0.431 �0.423 �0.551


(1.72)� (1.72) � (1.70)� (2.01)*
Per capita income growth �3.548 �3.716 �3.613 �4.184


(2.21)* (2.29)* (2.24)* (2.37)*
Political
Democracy 1.230 1.194 1.224 1.515


(2.43)* (2.34)* (2.42)* (2.86)**
Democracy missing (dummy) 1.752 1.726 1.754 1.798


(2.68)** (2.64)** (2.69)** (2.74)**
Regional autonomy �1.561 �1.619 �1.538 �1.148


(1.43) (1.46) (1.41) (0.99)
Regional autonomy missing (dummy) �0.253 �0.253 �0.240 0.123


(0.50) (0.49) (0.47) (0.24)
Election shift �0.709 �0.754


(1.97)* (2.05)*
1st election �0.495


(0.65)
Year following 1st election 0.997


(1.70)�


Subsequent elections �0.318
(0.42)


Year following sub. Elections 0.787
(1.34)


1st election shift �0.820
(1.72)�


Subsequent elections shift �0.593
(1.21)


ln Economic freedom �0.336
(1.19)


Economic freedom missing (dummy) �2.757
(1.99)*


Social
ln Diaspora �0.333 �0.345 �0.337 �0.259


(2.82)** (2.86)** (2.83)** (2.10)*
Diaspora missing (dummy) 3.464 3.585 3.503 2.626


(2.46)* (2.51)* (2.48)* (1.83)�


Ethnic diversity �1.038 �1.068 �1.035 �1.439
(1.24) (1.27) (1.24) (1.70)�


Ethnic diversity missing (dummy) �15.198 �14.263 �14.209 �16.206
(0.01) (0.01) (0.01) (0.01)


Peacekeeping
ln UN peacekeeping expenditure �0.405 �0.414 �0.407 �0.478


(2.38)* (2.42)* (2.40)* (2.62)**
No UN PKO �3.714 �3.842 �3.738 �4.735


(2.16)* (2.21)* (2.18)* (2.50)*
UN data missing (dummy) �3.886 �3.992 �3.915 �4.919


(2.09)* (2.13)* (2.11)* (2.49)*
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endogeneity, we introduce this variable with
a two-year lag. The variable is time-varying:
the society can do nothing about the level of
income it inherits at the start of the peace,
but its choices will influence how the level of
income evolves during the decade. Income
matters: it is highly significant and the effect
is large. Compared with the 40% risk at the
mean characteristics, if the initial level of
income is twice the mean and all other char-
acteristics are held constant, then the decade-
risk falls to 31%. This has two powerful
implications. One is that risks are consider-
ably higher in low-income countries: the
Democratic Republic of Congo, Liberia and
East Timor are all much more alarming situ-
ations than Bosnia, other things being equal.
The other implication is that economic per-
formance during the decade is likely to
matter, if only because higher income will
bring risks down.


In fact, the importance of economic per-
formance is considerably greater than this,
because growth itself matters.4 Faster growth
directly and significantly reduces risk in the
year in which it occurs, as well as cumulating
into a higher level of income.5 These effects
are entirely consistent with results on the
initial causes of conflict (Collier & Hoeffler,


2004b; Miguel, Satyanath & Sergenti, 2004;
Fearon & Laitin, 2003). However, it should
be stressed that the present results are specific
to post-conflict and generated by an entirely
different statistical process from that used in
the analysis of initial causes. To get a sense of
the importance of growth, we return to the
40% benchmark risk and vary the growth
rate. Post-conflict societies have an immensely
wide range of growth experience: outcomes
are radically more dispersed than in normal
growth situations (Collier & Hoeffler, 2004a).
Some post-conflict economies grow rapidly,
while others continue to fall apart. If the
economy remains stagnant through the
decade, the decade-risk is 42.1%. If, instead,
the economy grows at 10% per year, which is
fast but not without precedent, the decade-
risk falls to 26.9%. For completeness, we
might note that this massive reduction is split
almost equally between the direct contribu-
tion of growth to risk reduction in the year in
which it occurs and its cumulative contribu-
tion via its legacy of higher levels of income.


The evident implications of the economic
variables is that, other things being equal,
international post-conflict efforts should
be concentrated disproportionately in the
poorest countries and should focus heavily
upon economic recovery.


A summary measure of the sort of growth-
promoting policies, institutions and gover-
nance favoured by the World Bank is its
Country Policy and Institutional Assessment


4 Growth rates are expressed in decimals throughout the
analysis.
5 To reduce the problem of endogeneity, we lag the growth
rate by one year.


Table I. (Continued)


(1) (2) (3) (4)


Time
Years 4�of peace �0.475 �0.464 �0.454 �0.392


(1.12) (1.03) (1.06) (0.89)
Log likelihood �66.821 �66.539 �66.759 �63.041
Number of episodes 74 74 74 74
Number of failures 33 33 33 33


Absolute values of z-statistics in parentheses. * significant at 5% level; ** significant at 1% level.
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6 The CPIA variable was made available to us by the LICUS
Unit of the World Bank.
7 Sometimes there are missing data on these variables.
Rather than lose observations, we set missing observations
to 0 and introduce a dummy variable which takes the value
of 1 if the data are missing. See Greene (2003: 60) for
details on this procedure, known as a modified zero-order
regression. The estimates of the coefficients on the
dummies for missing values are of little interest (see Collier,
Hoeffler & Söderbom, 2004, for details), and we do not
comment on them here.
8 Countries that Polity counts as ‘in transition’ (coded as
–66, –77 or –88) are coded as missing democracy data.


(CPIA). A high CPIA rating is generally asso-
ciated with faster growth and, in the post-
conflict context, its effect on growth is
atypically strong (Collier & Hoeffler, 2004a).
Since growth is risk-reducing, there may thus
be some presumption that an improvement
in the CPIA would indirectly be risk-reduc-
ing. A potentially important issue is whether
this is offset or indeed accentuated by any
direct effects of the CPIA on risk. In a variant,
we therefore added the CPIA to the core
regression, which of course already controls
for the growth rate.6 The CPIA was com-
pletely insignificant and the sign of the effect
was peace-promoting. While there is always a
danger that particular policies will be growth-
promoting but inadvertently exacerbate risk,
the statistical evidence does not indicate that
this is usually the case.


Political Variables
We next turn to the political variables.7 We
first consider the degree of democracy.
We rely upon the standard classification of
countries on a scale of autocracy and democ-
racy, that of Polity IV. Because the scale is
ordinal, it is inappropriate to treat it as a con-
tinuous variable. Rather, we search for signif-
icant break points. We find only one such
break point, located within the range of
autocracy. There is a significant difference
between states in which the polity is highly
repressive, with an autocracy ranking of worse
than –5, and all other states.8 Apart from this,
the degree of democracy or autocracy has no


significant effects. Unfortunately, severe
autocracy appears to be highly successful in
maintaining the post-conflict peace. Again
using our benchmark of 40% risk, if the
polity is highly autocratic, the risk is only
24.6%, whereas if it is not highly autocratic,
the risk more than doubles to 62%. Clearly,
we do not wish to advocate severe autocracy.
However, it is important to recognize two
uncomfortable implications. First, when the
international community exerts effective
influence to prevent autocracy, risks of
further violence are likely to substantially
increase, and so other measures will be
needed to offset this effect. The second impli-
cation is that international pressure for
democracy should be justified by criteria
other than peace-strengthening. Democracy
does not appear to be an instrument for
enhancing the durability of post-conflict
peace.


Our next political variable is post-conflict
elections. Evidently, these are a very high-
profile international policy, and so it is of par-
ticular interest to investigate their effect on
risk. We find that post-conflict elections have
statistically significant effects, but these are
not straightforward. Elections shift the risk
between years rather than either raising or
lowering it. Specifically, an election reduces
risk in the year of the election, but increases it
in the year following the election. Presumably,
in the election year, antagonists divert their
efforts from violence to political contest,
whereas once the election is concluded, the
losers have a stronger incentive to return to
violence. To illustrate the magnitude of the
effect, consider an election held in year 3. This
reduces the risk in the year of the election
from around 6.2% to around 3.4%. However,
in the following year, the risk is increased from
around 5.2% to around 10.6%. Evidently, the
net effect, taking the two years together, is
modestly to increase risk.


In our core regression (column 1), the elec-
tion variable imposes the same coefficients but
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9 Caplan (2005) considers elections in post-conflict situa-
tions. He suggests that if local elections precede national
parliamentary elections, national elections are less likely to
generate a focus for violence and thus a breakdown of the
peace.


with opposite signs in the year of the election
and in the subsequent year. We arrive at this
specification through various steps. First, we
allow the coefficients to be different for the
two years, and we distinguish between the
first election and subsequent elections, since
there is speculation in the practitioner litera-
ture that this distinction is important (Table I,
column 2). If anything, it is the adverse effect
of elections in the year following the election
that is significant, rather than the favourable
effect in the year of the election. However,
both for the first election and subsequent elec-
tions, the pattern is similar: a favourable effect
followed by an adverse effect. In column 3, we
combine the election year and the subsequent
year by imposing a sign-reversal and investi-
gate whether the first election differs from
subsequent elections. The hypothesis that
these two coefficients are the same cannot be
rejected at conventional levels of significance.
In further variants, we have investigated
whether any of the years prior to the election
year also show significant effects. Since a post-
conflict election usually takes two years to
organize, the event must be known to citizens
well in advance. However, prior to the year of
the election, there is no effect on risk. Possibly,
there is so much uncertainty and fluidity in
post-conflict situations that pre-announced
events with a long lead-time are heavily dis-
counted. We also investigated whether the
shifting effect depended upon the level of
income of the society or its ethnic composi-
tion. Neither was significant.


There are three important policy implica-
tions of this result. First, elections should not
be treated as a systemic solution to the acute
problem of post-conflict risk.9 Second, as
with democracy itself, post-conflict elections
should be promoted as intrinsically desirable


rather than as mechanisms for increasing the
durability of the post-conflict peace. Third,
such elections generate a misleading signal of
calm. During the year of the elections, the
society experiences a lull, but this is followed
by a resurgence of risk. Post-conflict elections
are, thus, precisely the wrong ‘milestone’ on
which to base international exit strategies.


Our final political variable is post-conflict
constitutional architecture. Most post-conflict
constitutions adopt a broadly unitary state,
but a few constitutions grant substantial
regional autonomy. Evidently, the granting of
such autonomy is endogenous. However, we
might expect that the normal preference on
the part of the politically powerful is for a
unitary state, so that regional autonomy is
granted only in situations that are too
demanding for hopes of a unitary state to be
realistic. Thus, our priors are that the under-
lying risk is likely to be greater in contexts in
which autonomy is granted. Because there are
few cases of autonomy, the variable is not sta-
tistically significant at conventional levels:
in our core regression, it is significant only
at 15%. However, the effect is very large.
Without autonomy, the decade-risk is 46.2%,
whereas with autonomy, the risk falls to
12.2%. This may be a chance result, or it may
be because situations where autonomy is
granted are already fundamentally safer.
However, the result is at least suggestive that
autonomy can be a helpful constitutional
design feature in post-conflict situations.


We have investigated a range of other
aspects of political design but have not found
any to be even marginally significant. In
Table I, we report one such variant, an index
of economic freedom.


Social Variables
Since issues of ethnicity loom large in post-
conflict discourse, we investigated a range of
variables that describe the ethnic composi-
tion of the society. None of these variables
was significant. In Table I, we report the
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10 Sambanis (2008) examines the endogeneity of UN
interventions. His IV estimations indicate that the impact
of UN interventions is similar to the one obtained from the
uninstrumented regression models. He tentatively con-
cludes ‘that bargaining inside the UN is too complex to
respond in a straightforward manner to a particular logic
of intervention’; in other words, UN interventions can be
treated as exogenous.


most familiar measure, ethnic diversity. Like
the other measures, this is insignificant, but,
to the extent that it has an effect, it is
favourable: societies that are more diverse
have lower risks.


The other variable we investigated was the
size of the diaspora. We measured only the
diaspora in the USA and took this as a per-
centage of the population of the post-conflict
country. The rationale for confining the
measure to the USA is partly that of consis-
tent data, and partly that it avoids the
problem of having to aggregate immigrants
across distinct cultural, economic and legal
environments. A large diaspora is sometimes
a consequence of a past history of conflict,
but in this article, we have made no
allowance for this endogeneity. At least
superficially, one might expect that larger
diasporas proxy more severe conflicts, which,
in turn, might have higher risks of conflict
reversion. In fact, we find that diasporas sig-
nificantly reduce post-conflict risks, and this
result seems less likely to be a spurious con-
sequence of endogeneity. The result is some-
what surprising, since diasporas tend to be a
source of finance for politically more extreme
organizations. The effect is quite large: dou-
bling the diaspora reduces the risk from 40%
to 32.8%.


Military Variables
Finally, we introduce military variables.
Recall that military spending by the post-con-
flict government has been found to be coun-
terproductive (Collier & Hoeffler, 2006). For
the present study, the United Nations has
supplied us with comprehensive and detailed
data on the deployment of international
peacekeeping troops in post-conflict situa-
tions. From this, we have constructed a vari-
able on the expenditure per year on
peacekeeping troops, measured as the loga-
rithm of dollars spent per year. Potentially,
peacekeeping expenditures could be mea-
sured either in absolute terms or relative to


the size of the society (its population or its
economy). We find that the effect is far more
significant when expenditure is measured in
absolute terms. Underlying this choice is
some characterization of the deterrence of
rebellion. That it is the absolute size of mili-
tary deployment that matters suggests that
the size of the potential rebel force is not
strongly related to the size of the society, so
that deterrence has strong economies of scale.
Virtually all rebellions have to go through a
phase of being small, even if they subse-
quently grow to very different sizes. In this
incipient phase, they can perhaps be deterred
by a peacekeeping force of given absolute size.


In some post-conflict situations, peace-
keeping forces are not deployed, and so
deployment is potentially biased according
to the level of risk. To an extent, we are able
to control for this by including a dummy
variable that takes the value of 1 if troops are
not deployed. This variable is significant
and negative: troops are posted to environ-
ments that are intrinsically more risky.
Similarly, the scale of deployment may be
systematically related to the level of risk. We
have attempted to find good instruments for
these decisions but have failed to do so.
Therefore, we enter the expenditure on
peacekeepers directly as an explanatory vari-
able, recognizing that there are remaining
dangers of endogeneity.10 If endogeneity is a
problem, the likely direction of bias is pre-
sumably that more peacekeepers may tend to
be deployed where the risks are greater: this
would clearly be the implication of the
dummy variable for non-deployment. Thus,
if peacekeepers were ineffective, there would
be a spurious correlation in which they
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11 In our sample, the median growth rate is 2.3% and the
mean is 1.5%. Zero growth rate is at the 25th percentile in
the sample distribution, and 10% growth is at the 95th per-
centile.


appeared to be increasing the risk of peace
collapse. An apparently unfavourable effect
of peacekeepers might therefore be spurious,
and an apparently favourable effect is likely
to be biased downwards.


We find that peacekeeping expenditures
significantly reduce the risks of further con-
flict, the effect being significant at 2%. The
effect is large: doubling expenditure reduces
the risk from 40% to 31%.


Comparing Two Packages
As will be evident from our results, political
design does not appear to reign supreme as
the mechanism for post-conflict peace. We
first simulate a policy package in which polit-
ical design has primacy in the peace strategy
and which might be thought of as ‘business
as usual’. The political design is for a unitary
state that adopts sufficiently democratic
structures to avoid severe autocracy and holds
elections in the third post-conflict year.
External peacekeeping expenditure is set at
the mean for post-conflict situations, but
economic issues are relegated to the back-
burner, so that the economy is stagnant. All
other variables are set at the same levels as for
our other simulations. The risk of reversion to
conflict within the first decade is predicted to
be astonishingly high, at 75.4%. We then
investigate the risk of a package which might
be thought of as ‘politics supported’. In this
package, the political variables are the same as
in the ‘business as usual’ package, but exter-
nal military assistance and economic recovery
are also given priority. Spending on external
military peacekeeping is set at four times the
average, and the economy is given priority,
achieving growth of 10% per year.11 The risk
of conflict reversion falls dramatically to
36.7%. The decline in risk is achieved by the
combination of policies. Economic growth


without military intervention would bring
risks down quite substantially but leave them
dangerously high at 55.2%. While the ‘poli-
tics supported’ package is at the high end of
both observed post-conflict growth and
observed post-conflict peacekeeping, neither
is an extrapolation beyond the range of
observed experience. We should note that
even with the ‘politics supported’ package,
risks of conflict reversion are high: unitary
states with non-autocratic regimes are inher-
ently fragile in these settings. As a portfolio
decision, lending into such risks is daunting.
However, given the enormously high costs of
conflict, the risk-reductions that economic
reconstruction and military peacekeeping
provide are likely to be very cost-effective
(Collier & Hoeffler, 2004c).


Conclusion and Implications


In this article, we have used all available his-
torical cases of post-conflict episodes to
investigate the risks of conflict reversion by
means of hazard functions. Even with this
comprehensive coverage, the past may not be
a very accurate guide to the future: a changed
international environment may be making
peace more secure. Nevertheless, the past is
all that we have to guide policy: unchained
from experience, international action may
generate risks as well as reducing them.


Our approach has been exclusively statis-
tical. This has evident limitations. Our
results are best interpreted in conjunction
with in-depth case-study evidence, the two
approaches being complementary. Neverthe-
less, the statistical approach does add value,
in part because the case-study approach
provides excessive licence both to interpret
particular situations according to the priors
of the particular researcher and to generalize
in an unwarranted manner from the partic-
ular. Indeed, since most conflict case studies
are done by political scientists, there is a
natural tendency to overemphasize political
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choices as explanations. Lest we should be
accused of an equivalent bias towards eco-
nomics, we should note that our biases are
constrained by our method.


Post-conflict situations are typically fragile.
This conclusion does not need any advanced
statistical methods, as it is apparent from the
raw numbers. We have benchmarked on the
average risk that a post-conflict society reverts
to conflict within the decade, namely 40%.
This is far higher than the risk faced by the
typical low-income country, and so the inter-
national community is correct to focus explic-
itly on post-conflict situations as warranting
distinctive engagement.


In this article, we have attempted to
deduce the rules of thumb which character-
ize current practice. These rules of thumb
essentially reflect an implicit practitioner
model of the causes of conflict that stresses
motivation: grievances must be addressed by
a political arrangement in order to avoid con-
flict reversion. In contrast to this interpreta-
tion of conflict as being explicable in terms
of motive, recent theories of conflict have
emphasized feasibility: rebellions happen
where they are feasible. This theory would
explain the high rate of reversion to conflict
in post-conflict situations as reflecting its
atypical feasibility, and it would prioritize
economic and military instruments for secu-
rity as necessary supplements to the political
solutions sought by practitioners.


To the extent that our characterization is
reasonable, our results give cause for concern.
It is, of course, entirely commendable that
the international community should encour-
age inclusive political arrangements in post-
conflict situations: democracy and elections
are intrinsically desirable. However, the sys-
tematic effect of such political arrangements


is not peace-enhancing and, indeed, leaves
the typical post-conflict society severely
exposed to the risk of further conflict.


An implication of our analysis is that the
political solutions need to be supplemented
by robust economic and military external
assistance. Economic development does sub-
stantially reduce risks, but it takes a long
time. International forces appear to be very
effective in maintaining peace, but the actual
scale of provision is low relative to what
appears warranted, given the high costs of
conflict reversion. Unpalatable as it may be,
peace appears to depend upon an external
military presence sustaining a gradual eco-
nomic recovery, with political design playing
a somewhat subsidiary role.


We have also found a simple and statisti-
cally strong relationship between the severity
of post-conflict risks and the level of income
at the end of the conflict. This provides a clear
and uncontroversial principle for resource
allocation that might be of use to the new
Peacebuilding Commission of the United
Nations: resources per capita should be
approximately inversely proportional to the
level of income in the post-conflict country.
To date, allocations have been massively
deviant from this simple principle.


We should stress that any statistical analysis
such as our own needs to be supplemented
by appropriate contextual knowledge, before
being applied in any particular situation.
There are limits to how much the past can be
a guide to the future, and there are even
stricter limits to how much a statistical analy-
sis can extract from this past experience.
Nevertheless, because post-conflict issues are
so burdened with ideology and political
glamour, an analysis based on statistics can
be a useful antidote to other potent influences.
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Appendix A. Sample of Post-Conflict Periods


Duration of Censored 
End of recorded peace period?


End of war / recorded peace period (0 �yes,
Country Start of war Start of peace peace period (years) 1 �no)


Algeria 28-Jul-62 15-Jan-63 07-Feb-92 29.1 1
Algeria 07-Feb-92 31-Dec-00 31-Dec-02 2.0 0
Angola 11-Nov-75 31-May-91 28-Oct-92 1.4 1
Angola 28-Oct-92 22-Nov-94 31-Dec-02 8.1 0
Azerbaijan 25-Dec-91 27-Jul-94 31-Dec-02 8.4 0
Bosnia and Herzegovina 01-May-91 21-Nov-95 31-Dec-02 7.1 0
Burundi 30-Apr-72 25-May-72 18-Aug-88 16.2 1
Burundi 18-Aug-88 22-Aug-88 23-Nov-91 3.3 1
Burundi 23-Nov-91 31-Dec-92 21-Oct-93 0.8 1
Burundi 21-Oct-93 31-Dec-98 01-Jan-00 1.0 1
Cambodia 29-Jan-93 01-Jul-97 31-Dec-02 5.5 0
Cameroon 01-Jan-60 31-Dec-61 31-Dec-02 41.0 0
Chad 01-Nov-66 16-Jun-71 22-Mar-80 8.8 1
Chad 22-Mar-80 07-Aug-88 01-Jan-98 9.4 1
Chad 01-Jan-98 31-Dec-01 31-Dec-02 1.0 0
Chile 11-Sep-73 15-Sep-73 31-Dec-02 29.3 0
China 15-Jan-67 01-Sep-68 31-Dec-02 34.4 0
Colombia 15-Sep-49 31-Dec-62 15-Mar-84 21.2 1
Colombia 15-Mar-84 31-Dec-93 01-Jan-98 4.0 1
Congo, Dem. Rep. 04-Jul-60 01-Sep-65 28-Jan-93 27.4 1
Congo, Dem. Rep. 28-Jan-93 04-Feb-93 08-Oct-96 3.7 1
Congo, Dem. Rep. 08-Oct-96 31-Dec-00 31-Dec-02 2.0 0
Congo, Rep. 05-Jun-97 31-Dec-99 31-Dec-02 3.0 0
Dominican Republic 25-Apr-65 01-Sep-65 31-Dec-02 37.4 0
El Salvador 01-Jul-79 01-Feb-92 31-Dec-02 10.9 0
Ethiopia 01-Jan-74 28-May-91 31-Dec-02 11.6 0
Georgia 25-Dec-91 14-May-94 31-Dec-02 8.6 0
Guatemala 01-Oct-66 12-Jul-72 12-Mar-78 5.7 1
Guatemala 12-Mar-78 13-Apr-84 31-Dec-02 18.7 0
Guinea-Bissau 01-Jan-98 31-Dec-98 31-Dec-02 4.0 0
India 01-Jan-85 31-Dec-93 01-Jan-99 5.0 1
Indonesia 15-Dec-56 31-Dec-60 31-Dec-02 42.0 0
Iran, Islamic Rep. 03-Sep-78 31-Dec-79 06-Jun-81 1.4 1
Iran, Islamic Rep. 06-Jun-81 03-May-82 31-Dec-02 20.7 0
Jordan 17-Sep-70 24-Sep-70 31-Dec-02 32.3 0
Lao PDR 19-Apr-63 15-Feb-73 31-Dec-02 29.9 0
Lebanon 13-Apr-75 13-Oct-90 31-Dec-02 12.2 0
Liberia 01-Dec-89 28-Nov-90 15-Oct-92 1.9 1
Liberia 15-Oct-92 19-Aug-95 05-Apr-96 0.6 1
Liberia 05-Apr-96 20-Aug-96 31-Dec-02 6.4 0
Mozambique 21-Oct-79 04-Oct-92 31-Dec-02 10.2 0
Nicaragua 01-Oct-78 18-Jul-79 18-Mar-82 2.7 1
Nicaragua 18-Mar-82 19-Apr-90 31-Dec-02 12.7 0
Nigeria 06-Jul-67 12-Jan-70 18-Dec-80 10.9 1
Nigeria 18-Dec-80 01-Jan-81 02-Feb-84 3.1 1


(Continued)
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Appendix B. Data Sources


CPIA We measure policy by the World
Bank’s Country Policy and Institutional
Assessment indicator (CPIA). It ranges from 
1 (poor) to 5 (good). The CPIA measure of
policy has 20 equally weighted components
divided into four categories: (1) Macro-
economic management and sustainability of
reforms, (2) Structural policies, (3) Policies for
social inclusion and (4) Public sector 
management. The CPIA variable was made


available to us by the LICUS Unit of the World
Bank. Until recently, CPIA scores were not
publicly available; only since 2005 are the 
scores listed in the World Development
Indicators.
Democracy ‘Democracy’ is a dummy which
takes a value of 1 if the polity score takes a value
of greater than –5. Source for the polity data:
http://www.cidcm.umd.edu/inscr/polity/.
Diaspora We used the data on the  foreign-
born population in the USA and divided
these numbers by the total population in the


Appendix A. (Continued)


Duration of Censored 
End of recorded peace period?


End of war / recorded peace period (0 �yes,
Country Start of war Start of peace peace period (years) 1 �no)


Nigeria 02-Feb-84 04-Mar-84 31-Dec-02 18.8 0
Pakistan 25-Mar-71 02-Dec-71 23-Jan-73 1.1 1
Pakistan 23-Jan-73 31-Jul-77 04-Nov-94 17.3 1
Pakistan 04-Nov-94 31-Dec-95 31-Dec-02 7.0 0
Peru 04-Mar-82 31-Dec-95 31-Dec-02 7.0 0
Philippines 01-Jan-72 31-Dec-92 01-Jan-00 7.0 1
Philippines 01-Jan-00 31-Dec-01 31-Dec-02 1.0 0
Romania 21-Dec-89 22-Dec-89 31-Dec-02 13.0 0
Russian Federation 11-Dec-94 30-Apr-96 01-Jan-98 1.7 1
Russian Federation 01-Jan-98 31-Dec-01 31-Dec-02 1.0 0
Rwanda 15-Nov-63 06-Feb-64 30-Sep-90 26.7 1
Rwanda 30-Sep-90 04-Aug-93 06-Apr-94 0.7 1
Rwanda 06-Apr-94 18-Jul-94 01-Jan-98 3.5 1
Rwanda 01-Jan-98 31-Dec-98 31-Dec-02 4.0 0
Serbia and Montenegro 01-May-91 03-Jan-92 31-Dec-02 11.0 0
Sierra Leone 23-Mar-91 23-Apr-96 01-Jan-98 1.7 1
Sierra Leone 01-Jan-98 31-Dec-00 31-Dec-02 2.0 0
South Africa 01-Jan-89 31-Dec-93 31-Dec-02 9.0 0
Sri Lanka 06-Apr-71 16-May-71 25-Jul-83 12.2 1
Sri Lanka 25-Jul-83 31-Dec-86 25-Jul-87 0.6 1
Sri Lanka 25-Jul-87 24-May-90 31-Dec-02 12.6 0
Sudan 01-Oct-63 28-Feb-72 17-Nov-83 11.7 1
Sudan 17-Nov-83 31-Dec-92 01-Jan-95 2.0 1
Tajikistan 01-May-92 31-Dec-97 31-Dec-02 5.0 0
Thailand 01-Jan-70 31-Oct-73 31-Dec-02 29.2 0
Uganda 08-Oct-80 24-Apr-88 08-Feb-96 7.8 1
Uganda 08-Feb-96 31-Dec-01 31-Dec-02 1.0 0
Vietnam 01-Jan-60 06-Feb-65 31-Dec-02 37.9 0
Zimbabwe 28-Dec-72 28-Dec-79 31-Dec-02 23.0 0


Peace periods are censored at 31-Dec-02, or earlier if information on explanatory variables is missing.
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country of origin. Sources: US Census; US
Yearbook of Immigration Statistics (2004).
Economic Freedom Index ranging from 0
(low) to 10 (high). Source: http://www.
freetheworld.com/.
Economic Growth Using World Bank
(2005) data for GDP per capita we calculated
the annual growth rates.
Elections Source: Banks’ Cross-National
Time-Series Data Archive (http://www.scc.
rutgers.edu/cnts/about.cfm).
Ethnic Fractionalization The ethnicity
variable involves a weighted combination of
racial and linguistic characteristics. The frac-
tionalization variable is computed as 1 minus
the Herfindahl index of group shares, and it
reflects the probability that two randomly
selected individuals from a population belonged
to different groups. Source: Alesina et al. (2003)
http://www.nber.org/papers/ w9411.
GDP Per Capita We measure GDP per
capita annually. Data are measured in con-
stant 1995 US dollars, and the data source is
World Bank (2005).
Primary Commodity Exports The ratio of
primary commodity exports to GDP proxies
the abundance of natural resources. The data
on primary commodity exports and GDP were
obtained from the World Bank. Export and
GDP data are measured in current US dollars.
Regional Autonomy Autonomous regions
are coded as a 0/1 dummy. An autonomous
region is recorded if a source explicitly
mentions a region, area or district that is
autonomous or self-governing. Autono-
mous regions must be contiguous with the
country to which they belonged, on the pre-
sumption that such regions would be more
likely to impose a check on central govern-
ment decisionmaking than would non-
contiguous regions. Furthermore, they must
be constitutionally designated as ‘autono-
mous’ or ‘independent’ or ‘special’. Federal
Districts or Capital Districts do not count as
autonomous regions. Disputed autonomy is
not recorded. Source: Beck et al. (2001).


UN Expenditure UN via World Bank:
data available from the authors.
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Getting Even or Getting Equal? Retributive Desires
and Transitional Justice


Roman David
Newcastle University


Susanne Y. P. Choi
Chinese University of Hong Kong


This article examines the effect that different policy interventions of transitional justice
have on the desires of the victims of human rights violations for retribution. The retributive
desires assessed in this article are conceptualized as individual, collective, and abstract
demands for the imposition of a commensurate degree of suffering upon the offender. We
suggest a plausible way of reducing victims’ retributive desires. Instead of “getting even”
in relation to the suffering, victims and perpetrators may “get equal” in relation to their
respective statuses, which were affected by political crimes. The article hypothesizes that
the three classes of transitional justice: (1) reparation that empowers victims by financial
compensation, truth telling, and social acknowledgment; (2) retribution that inflicts pun-
ishment upon perpetrators; and (3) reconciliation that renews civic relationship between
victims and perpetrators through personal contact, apology, and forgiveness; each con-
tributes to restoring equality between victims and perpetrators, and in so doing decreases
the desires that victims have for retribution. In order to test our hypotheses, we conducted
a survey of former political prisoners in the Czech Republic. Results from the regression
analysis reveal that financial compensation, social acknowledgement, punishment, and
forgiveness are likely to reduce victims’ retributive desires.


KEY WORDS: Retribution, Reconciliation, Transitional justice, Victims


“Retributive desires” refer to victims’ demands for the imposition of a com-
mensurate suffering upon their offenders.1 We surmise that retributive desires—


1 Semantically the notion overlaps with “retributive emotions” (Elster, 2004, p. 216), “vengeful feel-
ings” (Walker, 1991, p. 4), “legitimate retributive hatred” (Murphy, 1992, p. 61), or demands for lex
talionis. The reactive nature of retaliation is vividly manifested in the ancient “eye for an eye, tooth
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whether justified or not2—may create obstacles in transitions to peace and
democracy.3 The protracted peace process in Northern Ireland is an instance of
unrequited retributive desires that revive past hostilities in the aftermath of sec-
tarian conflicts. Similarly, the situation in Argentina in the late 1980s has shown
that retributive desires may also destabilize a transition from authoritarian rule to
democracy. This article focuses on the latter class of situations. It studies retribu-
tive desires in the political context of transition from an undemocratic regime.


The traditional approach to the satisfaction of the victims’ desires for retribu-
tion has focused on the punishment of individual perpetrators. However, this
approach is seldom politically acceptable or legally feasible in transitional societies
which often face constraints imposed by former elites (Kritz, 1995, vol. I). Balanc-
ing the ethical imperatives of justice with the political, legal, and structural
constraints that hinder the prosecution of perpetrators (Zalaquett, 1992) has led
to the development of alternative approaches to justice. While criminal justice
remains a major component of dealing with the past, it has been supplemented with
various measures of transitional justice. Transitional justice refers to a set of policy
interventions designed to bring justice, disclose truth, and promote reconciliation in
order to foster peace and establish democracy in the aftermath of political conflicts
and authoritarian regimes (cf. Elster, 2004, p. 1; Kritz, 1995, vol. I; Teitel, 2000,
pp. 6–7). During the past two decades, we have witnessed an upsurge of truth-
finding bodies (Hayner, 2001), reparations programs (Bassiouni, 2000; van Boven,
1996), lustration systems (David, 2006), and apology diplomacy (Gries & Peng,
2002).


In spite of the importance of addressing the desire for retribution, little is
known about the effect that transitional justice policy interventions have on
retributive desires. For instance, does financial compensation of victims reduce
their desires for retribution? Does truth telling and social acknowledgment of the
sacrifices that victims have endured affect their desire for retribution? Are the
effects of reconciliation and apology positive, or do they provoke uncertainty and
skepticism about the sincerity of perpetrators’ apologies? Does forgiveness lead to
the dissolution of the desire for retribution?


This paper seeks to assess the impact of transitional justice mechanisms on
victims’ retributive desires. It examines the effect of financial compensation, truth


for a tooth” (e.g., Exodus 21: 22–25). A victim seeks to restore balance, achieve equity, receive
equivalence, settle accounts, and get back to zero (cf. Miller, 2006, pp. 4, 5). Retributive desires may
drive victims into action (cf. Elster, 2004, p. 229) in order to “get even” with their transgressors
(Murphy, 2003).


2 We refrain from normative discussions on the legitimacy of retributive desires. On the debate, see
Murphy (1995 and cited references).


3 The link between “getting even” and “peace” is also etymological. According to Miller (2006,
pp. 15–16), the word pay comes from Latin pacare, which means to appease, pacify, reduce to peace.
The word peace then comes via Latin pax from pacare. Similarly German befriedigen has a root
Friede, which means peace; and Hebrew shalom—peace has a core meaning in paying back in kind,
making whole.
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telling, social acknowledgment, punishment, interpersonal gestures of reconcilia-
tion, apology, and forgiveness on the retributive desires of former political pris-
oners in the aftermath of the socialist regime in the Czech Republic. The country
is an appropriate research site for this study because, during the socialist regime in
Czechoslovakia between 1948 and 1989, more than 262,000 people were pros-
ecuted for political reasons (Gebauer, 1993, pp. 57–68). Czechoslovakia, and since
1993 the Czech Republic, has adopted comprehensive policies for dealing with the
past. The policy included financial compensation, formal acknowledgment of
sacrifices made by political ex-prisoners, the extension of the statute of limitations,
and attempts to prosecute perpetrators. Moreover, the policy was accompanied by
informal interventions at the local level and was affected by interpersonal inter-
action between victims, transgressors, and the rest of society. In order to examine
the effect of these interventions, we conducted a survey of, and interviews with,
members of two ex-political prisoners’ organizations in the Czech Republic.


Getting Equal through Transitional Justice


It has been commonplace in Western cultural and political tradition to take a
horizontal view of crimes and responses to them. Many theories, as well as popular
depictions of revenge, assume a contractual relationship between transgressors and
victims. They suggest actions and responses between equal persons in a tit-for-tat
exchange. Crime and revenge are generally understood as transactions that are
similar to buying and selling goods or services. This horizontal approach views
crime and responses to it through the lens of private law. The ancient imperatives
of an eye for an eye (Ex. 21: 24)4, economic approaches to crime (Becker and
Stigler, 1974) 5, and the inclusion of criminal law under an umbrella of commu-
tative justice are typical examples of this approach (Hayek, 1973, vol. III, p. 114).6


According to this logic, crime creates a debt that a victim is entitled to collect
(Exline & Baumeister, 2000, p. 145). Consequently, the retributive desires of
victims may be dispelled if the perpetrator is punished (Bassiouni, 1996, p. 26;
Huntington, 1991, pp. 68–69; Kritz, 1996, p. 128).


However, this theoretical perspective is not fully able to capture the effects
of the heterogeneity of approaches typical in transitional justice, which go beyond


4 The expression of “eye for an eye, tooth for a tooth, hand for a hand, foot for a foot” (Ex. 21: 24) is
one of the first normative attempts to manage retributive desires. It limits the revenge to the same
quantity (Shriver, 1995, p. 23). It is only an eye, not two eyes for an eye, which has to be taken as
retaliation. The imperative also sets a minimum threshold—no less than one eye or one life (Miller,
2006, p. 21).


5 In light of these “cost-benefit theories,” the victim may (indirectly) enforce a class of crimes through
private law enforcement agencies (Becker & Stigler, 1974).


6 Hayek (1973) draws on the Aristotelian classification of justice into commutative and distributive.
The former is in Hayek’s view an attribute of spontaneous order (e.g., free market). The latter is an
attribute of nominal order (e.g., state actions). Correspondingly, these spheres are regulated by
distinctive kinds of laws (i.e., commercial and criminal laws on the one hand and public law on the
other) legislated by two chambers of the legislature (Hayek, 1973, vol. 3, p. 114).
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the mere punishment of perpetrators. It adopts a perpetrator-centered approach that
understates the social dimension of crimes, their impact on victims, and the
diversity of victims’ needs, which consist of, but are not limited to, their desire
for justice. In particular, this approach has limitations in theorizing the impact
of victims’ storytelling, the meaning of reconciliation, forgiveness, and social
acknowledgment on victims’ desires for retribution. The commutative horizontal
approach may still be able to explain the issue of financial compensation as a part
of a debt that a victim is entitled to collect. However, it is unable to comprehend
the variety of alternative responses offered by transitional justice. For instance, the
meaning of acknowledgment of victims’ sacrifice in public ceremonies can hardly
be considered a form of a repayment of debt. Adopting the horizontal approach
would lead to the omission or exclusion of social acknowledgment and other
transitional justice policies from consideration despite their wide spread in tran-
sitional countries and despite their meaning for victims.


In order to comprehend the effects of the plurality of transitional justice mecha-
nisms on retributive desires, we have to reconsider the consequences of political
crime for victims and society. Instead of treating victims and transgressors as equal,
we argue that political crime creates individual, social, and political inequality.
According to this proposition, the retributive desires of victims may be dispelled if
these inequalities are redressed by a variety of transitional justice measures.


Crime is an attack on equality in human relationships. Murphy argues that
crime carries symbolic meanings; it has symbolic ramifications. Through crime
the perpetrator communicates to his victim that he is superior, more powerful,
while his victim is inferior, weak; the perpetrator is important while his victim
is insignificant (Murphy, 1988, p. 25; 2003). Consequently, the victim of crime is
humiliated and downgraded to a social position that is lower than he or she would
normally have expected. According to Lindner (2002), the word “humiliation”
originates from the Latin word “humus,” which entails a downward orientation,
literary a “degradation.” Crime therefore creates inequalities between individual
victims and perpetrators.


Crimes committed in particular political contexts produce two further ramifi-
cations: firstly, individuals are often persecuted because of their membership in a
particular social category, community, class, race, nation, or political formation.
Political crime therefore conveys a political message that tends to humiliate the
entire group, or anyone who shares an identity with the victim. It has a capacity to
create inequality between the nation of the victim and the nation of the transgressor.
Consequently, psychological interventions and therapies with victims of political
violence take into account this political aspect (Becker, Lira, Castillo, Gomez, &
Kovalskys, 1990).7 The social identity of victims is tarnished as a result of political
crime, and the dignity, honor, and name of the group as a whole needs to be restored.


7 The dual symbolism of political crime has also been observed by some feminists in cases of war rape.
“[W]omen are facing twice as many rapists with twice as many excuses, two layers of men on top of
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Secondly, while ordinary crime is conceived as a violation of behavior codes
endorsed by society, political crimes are often perpetrated by agents of the state,
condoned by political and legal institutions, and kept out of sight of the larger
society. The “conspiracy of silence” implies that victims often experience a sec-
ondary victimization, suffering from the suppression of the experience of victim-
ization (Danieli, 1995, p. 573). From the point of view of victims, the larger
society, if not a direct culprit of their suffering, is at least an ignorant bystander.
For many members of society, the institutional nature of political crime means that
they may view victims of political crimes as perpetrators of ordinary crime
who deserve to be punished as criminals. Ignorance by members of society and
the political undertone of the past persecution may lead to stigmatization and the
exclusion of political ex-prisoners from society, despite their noble sacrifices and
the gross violation of human rights committed by the perpetrators. Political crime
therefore creates inequalities between victims and other members of society.


Understanding the various layers of the inequality between victims and trans-
gressors enables us to theorize the effects that different policy interventions of
transitional justice may have on victims’ retributive desires. Transitional justice
measures may be able to redress the imbalances experienced by political crime
through their capacity to elevate the diminished status of victims, demote the
illegitimate status of transgressors, and establish at least a minimal civic relation-
ship between victims, transgressors, and other members of society. Transitional
justice consists of policies that can be clustered into the classes of reparatory,
retributive, and reconciliatory measures, depending on who the primary addressee
of a particular policy intervention is, whether a victim, a transgressor, or both.
Pursuant to the catalogue of transitional justice measures, as listed in the founding
publications on the topic (e.g., Kritz, 1995; McAdams, 1997; Teitel, 2000), we
can distinguish (1) reparatory measures that include all measures that empower
victims individually and collectively; (2) retributive measures that downgrade
transgressors; and (3) reconciliatory measures that promote a cognitive change,
after which victims and transgressors are no longer defined by the crime as
unequal. We argue that the measures of reparation, retribution, and reconciliation
enable both sides of the conflict to “get equal” (in terms of their statuses) without
being compelled to “get even” (in terms of retaliation).


Reparatory Measures. It has been argued that transitional justice is about
vindication for the victims of political injustice. This may include support for
victims, recognition of injuries suffered, and their need to discover the truth
(Biggar, 2003, p. 12). Victims may be empowered by receiving financial compen-
sation, sharing their painful experiences with the rest of society, and receiving
social acknowledgment (David & Choi, 2005).


them rather than one, and two layers of impunity serving to justify the rapes. Just war and just live.”
(MacKinnon, 1993, p. 65).
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Financial compensation allows victims to get access to health, social, and
legal services. According to Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law (2005), drafted by Theo van Boven (1996) and M. Cherif Bassiouni
(2000), “compensation should be provided for any economically assessable
damage, as appropriate and proportional to the gravity of the violation and the
circumstances of each case, such as physical or mental harm; lost opportunities,
including employment, education and social benefits; material damages and loss
of earnings, including loss of earning potential; moral damage; costs required for
legal or expert assistance, medicine and medical services, and psychological and
social services.” Moreover, financial compensation carries a symbolic meaning
(Sznaider, 2002, p. 109) that confirms the victims’ moral worth and social position.


Truth telling is deemed to empower victims through its healing and thera-
peutic effect (TRC Report, 1998, Vol. 5, p. 351; Tutu, 1999, p. 128). It gives
victims a voice through which to articulate their feelings, fear, and pain. These
emotions may have been suppressed and need to be validated (Zehr, 1995, p. 27).
However, some commentators acknowledge the complexities and difficulties of
truth telling in public for victims (Hamber, 2003, pp. 135–138; Hayner, 2001,
pp. 133–153); others are skeptical about the capacity of truth commissions to
generate therapeutic benefits because of their public nature (Lyster, 2000, p. 187),
political goals (Friedman, 1996),8 and organizational deficiencies in practice
(Biko, 2000, p. 197).


In turn, truth telling may be beneficial to victims indirectly through dispelling
the conspiracy of silence, and promoting social acknowledgment and reconcilia-
tion. Societal acknowledgment and acceptance facilitates the reintegration of
previously stigmatized and marginalized groups, restores their name and honor,
and equalizes the status of victims with others. Truth may help society come to
terms with its past and rewrite its recent history. Recent empirical research on
South Africa has found that truth may promote reconciliation (at least among some
racial groups), tolerance, and human rights culture (Gibson, 2004a, pp. 212–215;
2004b; 2006), all of which strengthen the notion of equality. These considerations
bring us to the following hypotheses:


H1: Financial compensation reduces victims’ retributive desires.


H2: Truth telling reduces victims’ retributive desires.


H3: Social acknowledgment reduces victims’ retributive desires.


8 In her testimony to the South African TRC, Friedman said “[V]ictims have been asked to make
sacrifices once again for the greater good of the Nation, that we must give up our expectations of
justice, we must give up our rights to civil claims against perpetrators, and we must talk about our
grief in this public forum and I’m afraid we’re going to be asked to then accept symbolic reparation,
or community reparation and I think that this is simply not fair.”
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Retributive Measures. The first feature of punishment, according to Walker
(1991), is “the infliction of something which is assumed to be unwelcome on the
recipient: the inconvenience of a disqualification, the hardship of incarceration, the
suffering of a flogging, exclusion from the country or community, or in extreme
cases death” (p. 1). The retributive undertone of “the infliction” of “inconve-
nience,” “hardship,” “suffering,” and “exclusion” degrade the transgressor from his
or her illegitimately acquired social position. Thus, punishment satisfies the desire
for revenge. “Satisfaction of victims’ needs” has also been used as an argument to
justify criminal trials and punishment in the context of transitional justice
(Bassiouni, 1996, p. 26; Kritz, 1996, p. 128; cf. Teitel, 2000, pp. 28–30; Roht-
Arriaza, 1995, pp. 19–21; but cf. Fletcher & Weinstein, 2002, pp. 592–595).
Moreover, trials may play an important role in affecting the process of democratic
transition, thus having an indirect impact on victims. Trials symbolize the con-
demnation of the past regime and the restoration of equality before the law. They
manifest that a change in the system has occurred, and in so doing, they address the
political dimension of crime.


On the other hand, the utility of criminal trials in facilitating healing and
satisfying the emotional needs of victims has been questioned. It has been argued
that healing is a long-term process that involves significantly more than emotional
abreaction (Fletcher & Weinstein, 2002, p. 593). Judicial hearings may also fail to
satisfy victims’ needs because of their adversarial nature (Tutu, 1999), which may,
in fact, exacerbate their desire for retribution. This contradiction leads us to the
following hypothesis:


H4: Punishment of the perpetrator reduces victims’ retributive desires.


Reconciliatory Measures: In contrast to reparatory measures that focus
on victims, and retributive measures that focus on transgressors, reconciliatory
measures aim at restoring the civic relationship between victims and trans-
gressors (Zehr, 1995, p. 181). Political crime damages relationships between
individuals, communities, and social groups. The interconnectedness of the
social fabric brings some scholars to the ecological model of social recon-
struction (Fletcher & Weinstein, 2002, pp. 621–635), or to the victim-oriented
model of transitional justice (David & Choi, 2005, pp. 430–435). The restoration
of civic relationships between former adversaries at the individual level is at the
core of major national reconciliation processes. The Truth and Reconciliation
Commission in South Africa and Gacaca in Rwanda are prominent cases in
point.9


9 Over 7,000 perpetrators and 2,000 victims participated at the Truth and Reconciliation Commission
in South Africa. This initiated a deep reconciliation process in the entire society (see Gibson, 2004a,
2006). Gacaca tribunals are community-based forms of participatory justice practiced across Rwanda
(see, e.g., Wierzynska, 2004; but cf. Corey and Joireman, 2004).
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The social dynamic of reconciliation is based on changing the social roles and
identities of former adversaries who are no longer defined by past human rights
violations. It originates from the Augustinian view of hating the sin but loving the
sinner (Augustin [426], 1993). The sinner remains identified with the sin unless
he shows repentance (Murphy, 2003, p. 80). In order to achieve reconciliation,
the transgressor has to separate his future actions from his past (Govier, 2002,
pp. 46–47). This can only be done through a meeting between the victim and the
transgressor, at which the transgressor shows and offers an apology. After being
sufficiently empowered and convinced by the perpetrators’ remorse, the victim
may be able to forgive (David & Choi, 2006), thus eventually overcoming his
or her retributive desire.


H5: Apology reduces victims’ retributive desires.


H6: Forgiveness reduces victims’ retributive desires.


Transitional Justice in the Czech Republic


In February 1948, the Communist Party orchestrated a putsch that destroyed
postwar democracy in Czechoslovakia. It established a socialist regime that pros-
ecuted entire groups of people based on their political opinions, past political
affiliations, class backgrounds, religious beliefs, and associations with those who
were deemed inimical to the regime. Around 240 people were judicially executed
for political reasons, about 4,500 people died under unclear circumstances
in prisons, about 280 people died while crossing the border, and about 262,500
people were prosecuted for political reasons, among them around 205,500 on
the territory of the Czechlands (Gebauer, 1993; Mihalco, 2006; Pacner, 2000;
Stehlík, 2000). The most severe repression occurred in the late 1940s and the
early 1950s, but the repression lasted until the end of the regime in November
1989.10


After 1989, Czechoslovakia launched a policy of dealing with the past.
Following the breakdown of the Federation, the Czech Republic has continued
this policy. At the time of conducting the survey, the Czech Republic had one of
the most comprehensive sets of policies for dealing with the past among all


10 Initially, the repression served the regime to consolidate its political power. This so-called Stalinistic
stage was marked by show trials, imprisonment, persecutions, and purges. It lasted until 1956 when
the Soviet leader Nikita Khrushchev exposed the brutality of Stalinism. Between 1956 and 1989, the
regime was less violent than in the first stage, although some political prisoners were jailed until its
very end. In this period, open violence, though still widely used, was largely replaced by the rule of
fear and systems of incentives that encouraged collaboration with the regime. The exception to this
rule was the period in the aftermath of the Soviet invasion in 1968, which witnessed massive purges
and the persecution of the political opposition outside and within the Communist Party.
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postsocialist countries.11 It boasted a variety of formal policy measures, including
financial compensation, restitution of properties, lustrations, and the extension of
the statute of limitations for prosecutions. The formal policies were embedded in
laws and centrally implemented. Further, a half dozen regime changes in the
country in the twentieth century have led to the development of informal modes of
behavior related to dealing with the past. These informal processes usually include
various forms of social acknowledgment that have arisen spontaneously from
grassroots levels. Pursuant to our framework the formal and informal processes
can be grouped into three classes: reparative, retributive, and reconciliatory. In the
following paragraphs, we focus on those policies that were implemented before
our survey was conducted in 2000.


Reparatory Policies and Processes. The Extra-Judicial Rehabilitation Act
(1990) and the Judicial Rehabilitation Act (1991) laid the foundation of reparation
policy in the Czech Republic. The former Act regulated the formal cancellation of
politically motivated judicial rulings ex lege and the renewal of judicial procedures
in borderline cases. It provided for financial compensation of 2,500CZK for each
month of imprisonment and redressed some disadvantages in pensions. The law
did not make any distinction between political prisoners who were jailed in the
1950s and the 1960s from those who were jailed in the 1970s and the 1980s,
although the prison conditions were significantly harsher in the earlier stages. This
was one of the sources of tension between the two cohorts of victims and resulted
in the under-representation of the younger group of victims in the two political
ex-prisoners’ organizations (see below). The latter Act has provided for the return
of confiscated property. Subsequently, the Act on the Illegitimacy of the Commu-
nist Regime (1993) provided for additional financial compensation; it was imple-
mented in 1996 and amounted to 625CZK for each month of imprisonment. This
Act also carried a high degree of symbolic meaning for victims. It acknowledged
their suffering and honored resistance against the socialist regime.


The informal part of the reparation processes has been expressed in several
modes of social acknowledgment. Former political prisoners have been honored
by town halls and invited by schools to share their experiences under the socialist
regime with students (e.g., the town of Aš rewarded all former political prisoners
in its district by an honorary citizenship). President Havel annually invited hun-
dreds of them to official commemorations at the Prague Castle; many of them
received high state awards.12 While no victim-centered, truth-finding body was


11 In comparison, Slovakia implemented the restitution of property but abandoned the Czechoslovak
lustration law. In contrast to the exclusive Czech lustration law, Poland and Hungary approved
alternative lustration procedures that exposed informers of the secret police but effectively left them
in the office (David, 2006). As with the Czech Republic, Poland enabled prosecutions of crimes that
were not prosecuted for political reasons, while Hungary abolished such laws, and Slovakia failed
to approve its proposal. In common to all these countries is the dismal number of people prosecuted
for crimes of socialism.


12 Every year President Havel gave awards to several prominent former political prisoners. The lists of
all those awarded are available at http://old.hrad.cz/president/Havel/rady/index_uk.html.
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established in the Czech Republic, many former political prisoners have shared
the truth about the past through the media, especially during the first few years of
political transformation.


On the surface, these reparatory policies were successful. They were well-
intended measures which were affordable in a state that had inherited a depleted
economy. However, many former transgressors received packages for their dis-
missals that were more substantial than those that the victims received for their
imprisonment (David, 2004, p. 809, n. 42). This caused dissatisfaction among
victims who felt that society did not value the sacrifices they had made.


Retributive Policies and Processes. The Act on the Illegitimacy of the Com-
munist Regime (1993) provided a framework for the formulation of retributive
policy. It extended the statute of limitations for crimes that could not be prosecuted
previously for political reasons. The Act therefore enabled the launch of investi-
gations into the conduct of the most notorious torturers of the regime. In order
to implement its objectives, the Office for Documentation and Investigation of
the Crimes of Communism was established in 1995.13 However, at that time, its
investigations seldom led to prosecutions; prosecutions seldom led to judicial
condemnation; and judicial condemnation seldom resulted in punishment. At the
time of conducting the survey, only eight perpetrators had been convicted, and
among them five received suspended sentences.14 The truth-finding role of the
Office was also limited. Nevertheless, the willingness of the Office to publish the
names of perpetrators of particular abuses of power enabled the truth to function
as a proxy for justice, as theorized in the literature on truth commissions (Hayner,
2001).


Some of those responsible for the repression had already been punished under
the socialist regime. These punishments, however, were not expressions of justice
that signified the regime’s adherence to the rule of law. On the contrary, they
provided evidence of the lawlessness and internal power struggles within the
repressive apparatus of the Communist Party. One of the most notorious perpe-
trators of political crimes after the Communist takeover was Bedrich Reicin. He
was one of the driving figures behind the incarceration of many political prisoners,
the orchestration of show trials, and the execution of political opponents, espe-
cially those from the anti-Nazi resistance. However, in 1952 he was arrested, tried
in a show trial, convicted on manipulated evidence, and executed together with the
Communist Party secretary Rudolf Slansky.15 Many of their victims may have felt
vindicated by their prosecution.16


13 For information about the Office, see http://www.mvcr.cz/policie/udv/english/index.html.
14 This information is from the website of the Police of the Czech Republic, as visited during


conducting of the survey, on 30 June 2000, available at http://www.mvcr.cz/policie/udv/english/
pripady/index.html.


15 A short Reicin bio (in Czech) is available at http://www.libri.cz/databaze/kdo20/search.php?zp=
9&name=REICIN+BED%D8ICH.


16 This intraparty struggle led to a historical irony: victims of communist crimes and their perpetrators
sometimes ended up in the same jail. Moreover, they also encountered a third group, the so-called
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Members and collaborators of the secret police were affected by the
Lustration Act (1991), which provided for their mandatory disqualification from
leading state positions (David, 2004). In addition to this, every person had
an opportunity to access the file held on him or her by the secret police (Act
on the Access to Files Created by Activity of the Former State Security, 1996).
Although the names of informers were deleted, people could nevertheless
identify the person who had informed on them. The “naming perpetrators” in
the so-called “Cibulka’s Lists” was another significant substitute for justice in
the eyes of many victims. In 1992, Petr Cibulka, a radical member of the former
anticommunist opposition, published a leaked list of former informers and
persons who had collaborated with the secret police. The lists were later
placed on the internet and published in books in 1999 and 2000 (Cibulka, 1999).
These lists did not lead to any retributive attack, although they may have led
to the ostracism of those who were included in the lists (Salivarova-Skvorecka,
2000).


Reconciliatory Policies. The Czech Republic did not provide a formal
public forum, such as the South African Amnesty Committee, to promote
reconciliation between former adversaries. Victims and transgressors could only
interact informally. In many cases former political prisoners reported the persis-
tence of past hostilities. However, this was not always the case. In one instance
a well-known former political prisoner, Lubos Hruska, planted a garden of
reconciliation and publicly stated that he had forgiven his former torturers
(Kastnerova, n.d.).


The slogan of the Velvet Revolution “we are not like them” was largely
nonretributive.17 Yet as early as before the election of 1990, people had started to
ask questions about retribution. This may have been as a result of the policies of
the Communist Party, which had never seriously apologized for the human rights
violations committed in the past. Until today, the Party remains unreformed and
unapologetic.


The Catholic Church attempted to initiate a reconciliation process after 1989.
However, the Church did not have the moral authority to lead society towards
a lasting reconciliation. In fact, it mirrored inherited divisions in society: some
clergymen openly collaborated with the regime in a movement called Pacem in
Terris, some of them collaborated secretly, others were imprisoned, and a few
formed an underground “hidden church” (cf. Fiala & Hanus, 1999); the majority
of them continued their profession in the grey zone in-between.


“retribucaci,” people incarcerated based on the Retribution Decrees for their crimes and collabora-
tion with the Nazis (Interview with M.S., 2000). It was not unusual that people who fought Nazism
were imprisoned under socialism. Thus, the victors and the losers of 1945 and the victors and the
losers of 1948 may have all ended up in one communist jail in the 1950s.


17 This may have been promoted by its leadership, who may have opted not to provoke the hundreds
of thousands of Russian soldiers who had been deployed in Czechoslovakia since the Soviet military
crash of the Prague Spring in 1968.
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Survey and Qualitative Data


This study combined findings from a survey of political ex-prisoners associ-
ated in two organizations with data collected during in-depth interviews and other
qualitative sources. The survey data were used to examine the statistical associa-
tions between the dependent variable (retributive desires) and the hypothesized
independent variables. The meanings of all observed statistical associations were
then elaborated, contextualized, and interpreted with the qualitative data.


Survey Data


We designed and conducted a cross-sectional survey of former political pris-
oners in 2000. The sampling frame consisted of members associated with the
Confederation of Political Prisoners (KPV) and the Association of Former Politi-
cal Prisoners (SBPV) in the Czech Republic. The members of these organizations18


comprised about two thirds19 of the total number of some 7,800 former political
prisoners in the country in January 2000 (Drobny, 2000). All the members of these
two organizations received a self-administered questionnaire when they attended
annual meetings at their local branches. The KPV and SBPV both have well-
established organizational infrastructures. There is nearly 100% literacy rate in the
Czech Republic. Self-administered questionnaires distributed through these two
associations were therefore considered a reliable and practicable method of gath-
ering responses from an otherwise hidden population. Since the Ministry of Labor
and Social Affairs is not allowed to disclose the identities of former political
prisoners, it was not possible to gain access to the remaining one third of the
political prisoners who had not joined KPV and SBPV.


18 The KPV comprises the majority of former political prisoners. The SBPV has about 200 members.
However, not all ex-prisoners are members of these organizations. Former members of the Com-
munist Party and collaborators with the secret police are not allowed to join these groups. Moreover,
there is a tension between the political prisoners who were imprisoned in the 1950s and the 1960s
and those who were imprisoned in the 1970s and the 1980s. There are several reasons for this
tension: (1) the latter included some reform communists of the Prague Spring who progressed in
their previous careers during the time when the former were imprisoned; (2) the latter was willing to
strike a deal with the members of the Communist Party in the aftermath of the Velvet Revolution
1989, to the dismay of the former; (3) there is about a 20-year age difference between the two
cohorts, which enabled the younger one still to be co-opted into politics after 1989. Consequently,
the younger cohort is not a member of these organizations.


19 We estimate the number at between 4,500 and 5,000. The exact number is unknown for various
reasons. Firstly, the organizations, according to their members, “are gradually dying out.” Indeed, in
1968, the predecessor organization K231 comprised over 100,000 former political prisoners. By
1990, the number dropped to about 10,000. By 2000, the membership halved. Secondly, many of the
members are old. They may suffer from serious diseases that prevent them from participating in
activities of the organizations or attending the annual meetings. Thirdly, those imprisoned for less
than one year are not entitled to free public transport, which inhibits their attendance at annual
meetings, where the stamps for free transport are distributed. On the other hand, stamps for free
transport motivate many others to attend the meeting.
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The questionnaire was piloted among 18 political prisoners before the survey.
Of all the questionnaires, a total of 826 were returned. The response rate, calcu-
lated as a percentage of the estimated number of association members (i.e. 826/
4500), was 18.35%. We believe that this calculation has understated willingness to
respond. Two groups of political ex-prisoners were not included. The first group
consisted of former prisoners who did not attend annual meetings of the organi-
zations and thus did not receive the questionnaires. It is probable that older
political ex-prisoners may have been less likely to attend annual meetings because
of illness and old age. The attendance rate amongst those who were incarcerated
for less than 12 months may have been lower. This is because they were not given
yearly vouchers for free public transport to attend, which were distributed in these
meetings. Sensitivity analyses were conducted to examine the possible impact of
this sampling bias on the results. These analyses explored whether findings would
have been different if the data set had been modified by (1) randomly deleting 20%
of respondents; (2) deleting the oldest 10% of respondents (which tests the effect
of excluding the oldest cohort); and (3) deleting those whose length of imprison-
ment was shorter than 12 months (which tests the effect of excluding those with
shorter periods of imprisonment). Results of the sensitivity analysis are presented
in the results section.


The second group of former prisoners that were not included in the survey
were those who attended the annual meetings and received the questionnaire,
but did not return it. The lack of response from this group was important to the
results. Unfortunately, we do not have any individual-level characteristics about
this group of nonrespondents. These data would allow us to weight cases in
order to correct for at least some biases that may have resulted from the data
collection procedures. For this reason, we should be cautious when making gen-
eralizations about the findings of the survey to the entire population of political
ex-prisoners.


Data from the questionnaires were processed using SPSS. Cross-checking of
data input was conducted to ensure correct data entry.


Qualitative Data


In total we conducted 14 face-to-face open-ended semistructured interviews
with former prisoners and 18 correspondence interviews. Other qualitative data
also included 24 enclosures to the questionnaires, 10 letters from our respondents,
and numerous comments and open-ended answers written in questionnaires. All
the respondents of the face-to-face interviews were recruited through snowball
sampling methods. Correspondence interviews were conducted with those who
revealed their addresses when returning their questionnaires. The face-to-face
interviews and the correspondence interviews were conducted by the first author.
The language of these interviews was Czech. All the face-to-face interviews were
recorded and later transcribed. Observations were conducted by participating in
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KPV official meetings on the local, national, and central levels and in informal
meetings.


Variables


A. Dependent Variables. We conceptualize retributive desires in the context of
political crime as encompassing two dimensions: individual and collective. The
first is support for the punishment of individual perpetrators who were responsible
for the respondent’s imprisonment. The second is support for the punishment of
the institution/organization that perpetrated past human rights abuses. In addition,
we also examine a general retributive desire, manifested in the support for the
death penalty. We believe that the three variables are able to capture, though each
to a different extent, the blend of backward-looking and the forward-looking
motives for retributive desires. In the backward-looking perspective, a victim is
compelled to harm a perpetrator only in response to the harm suffered. In the
forward-looking perspective, a victim may be prompted to retaliate against a
perpetrator either because he or she does not want to be harmed in the future again
or because he or she does not want the perpetrator to harm others. Revenge in cases
of child molestation is a typical example of the mixture of forward-looking and
backward-looking motives for retribution in the category of ordinary crime. In the
context of transitional justice, the preventative motives for retributive desires are
typically evoked by various versions of the slogan Nuncá Mass.


1) Individual retributive desires are retaliatory responses that former political
prisoners have for their incarceration. These desires are reflected in support
that they have for different forms of punishment. In the survey, support
for direct punishment, i.e., jail sentences, is contrasted with support for other
means of punishment, including probation in cases of confession, the impo-
sition of apology if remorse is expressed, the imposition of fines, and other
forms of condemnation of former transgressors or other persons who were
responsible for the victim’s unlawful incarceration. The variable for individual
retributive desires was derived from a question that asked: “What do you think
should be the best result of a judicial trial against those responsible for your
imprisonment?” The responses were delineated into two categories: uncondi-
tional sentence (scored 1) and all others (scored 0). Barely less than one third
(28.6%) of respondents supported unconditional jail sentences for perpetrators
responsible for suffering that the respondents had suffered in the past.


2) Collective retributive desires are retaliatory responses to the class struggle,
fostered throughout the period of the Communist rule in Czechoslovakia
between 1948 and 1989. The repression had profound collectivistic features:
it targeted entire classes of citizens on the basis of their origins, their property
ownership, their opinions, the opinions of their relatives and ancestors, their
(past) political affiliations and religious beliefs, etc. (Charter 77 Manifesto;
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Kaplan, 1983). The collective entity, which was politically, legally, and con-
stitutionally viewed in the eyes of political prisoners as being responsible for
the repression, was the Communist Party. Our in-depth interviews with former
political prisoners suggest that those who supported the banning of the Com-
munist Party viewed this as the collective punishment of those who were
responsible for the persecution of political prisoners.20 In contrast, the demo-
cratic state’s tolerance of the Communist Party was taken as a signifier of its
impunity for crimes committed on victims. The corresponding question for
this variable was: “Do you think that the Communist Party should be banned?”
The responses were delineated into three categories: no ban (scored 0), con-
ditional ban (i.e., ban after 1989 but not now; scored 1), and unconditional ban
(scored 2). Over half (60%) of our respondents demanded an unconditional
banning of the Communist Party. Another one third (32.8%) asked for a
conditional banning, and just 7% said that they did not think the Communist
Party should be banned at all.


3) In addition to the two specific retaliatory principles, we also tested the
principle in its abstraction as general support for the death penalty. In Europe,
the support for capital punishment is the best expression of the lex talionis
formulated in the biblical “eye for an eye.”21 This variable served as a general
indicator of retributive desires, which could be used as a control to help us
understand the desire for collective and individual retribution more fully.
Since the death penalty was eliminated from the Czech Penal Code in 1990,
the question that concerned the death sentence was formulated as: “Do you
support the revival of the death penalty?” The responses were delineated
into four categories: “no” (scored 0), “don’t know” (scored 1), “yes, but under
some conditions” (scored 2), and “yes” (scored 3). Around 20% of our respon-
dents supported the death penalty, another half (51.3%) supported it under
some exceptional conditions. Less than 3% were undecided and slightly more
than one-quarter (26%) did not support the death penalty.


B. Independent variables. Sufficiency of financial compensation (Hypothesis
1) was indicated by a question that asked “was the amount of financial compen-
sation in the framework of reparation sufficient?” The question had five response


20 Former political prisoners often compare the impunity of the Czech Communist Party, its current
parliamentary privileges and constitutional protection with the banning of the Nazi Party in Germany
after WWII. This comparison in large part stems from the comparison between Nazism and
Communism on a global scale. The latter is argued to be responsible for more deaths; and the
regimes that the communist parties established tend to last longer than the Nazi regimes.


21 The existence of the death penalty is one of the manifestations of some minor cultural differences
between Europe and the United States (see Judt, 2005). In European countries, support for the death
penalty refers to the support for the revival of the death penalty. Membership in the Council of
Europe is conditional on the banning of the death penalty. For many transitional countries which
joined the Council shortly after the breakdown of socialism, the revival of the death penalty suggests
a step back to “prepolitical” (cf. Shriver, 1995) or “uncivilized” conditions characterized by the
culture of revenge.
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categories: “definitely yes” (scored 4); “rather yes” (scored 3); “do not know”
(scored 2); “rather no” (scored 1); and “definitely no” (scored 0). Only around
15% of our respondents were satisfied with the financial compensation which they
received. Nearly three quarters (74%) were dissatisfied while another 10% were
undecided about their position (answered did not know).


Truth telling (H2). As stated above, the Czech Republic did not establish a
formal platform, such as South Africa’s truth commission, for victims to tell their
stories. Nonofficial or informal channels for truth telling, e.g., through the media,
emerged spontaneously. Truth telling in this article was therefore indicated by a
composite scale which measured the extent of public truth telling, publicizing
personal stories, and private truth telling. The three corresponding questionnaire
items were: (1) “Did you try to tell your story publicly, e.g., through the media?”
(2) “If yes, was your story published?”(3) “Did you tell your story privately (e.g.,
to friends, grandchildren, except other brothers and sisters in KPV)?” All three
items had two response categories: “yes” (scored 1); “no” (scored 0). Scores of
these three items were summed to form the scale of truth telling, which ranged
from 0 to 3. Higher scores indicated a higher level of truth telling. The (Cronbach)
alpha value of the scale was 0.64. The mean score of truth telling was 1.4, with a
standard deviation of 0.86.


Social acknowledgement (H3). Victims of political crime in authoritarian
countries are not only victimized by the crime, but are often regarded as second class
citizens, stigmatized and marginalized for substantive periods as explained above.
Social acknowledgement should therefore be understood not only as the recognition
by society of past injustices inflicted on victims, but also as the effort of commu-
nities to honor and reintegrate victims. Initiatives for social acknowledgement may
be taken through different levels of the state apparatus. Initiatives may also occur
at the microlevel through acceptance by colleagues and neighbors etc. The first
indicator of social acknowledgement used in this article was whether the respondent
had received any awards or invitations by the town hall to honor his/her sacrifice and
suffering in past struggles. The question had two response categories: “yes” (scored
1) and “no” (scored 0). The second indicator of social acknowledgement was the
perception by neighbors. The questionnaire item asked “How do your neighbors
perceive you?” The indicator had six response categories: “think highly” (scored 2),
“normally” (scored 1), “not sure” (scored 0), “don’t care” (scored -1), “still
suspicious” (scored -2), and “dislike” (scored -3). One third of our respondents
(32.7%) had received awards or invitations from the local government as an
expression of acknowledgement for their role and sacrifice in past political
struggles. Turning to the second indicator of social acknowledgment, less than 1%
(0.5%) of our respondents reported that their neighbors disliked them; nearly 5%
said that their neighbors were still suspicious of them; and 16% reported that their
neighbors did not care. Four percent of respondents were not sure about the
perception of their neighbors towards them; 62% said that their neighbors treated
them normally; and 13% said that their neighbors thought highly of them.
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Punishment (H4). Punishment was measured by two variables. (1) Individual
punishment referred to the punishment of at least one individual who was respon-
sible for the unlawful suffering inflicted on the respondents. (2) Overall satis-
faction with the system in bringing into justice perpetrators of gross human rights
abuse. Corresponding to these two dimensions of punishment, the first variable
was derived from the question “was anybody who harmed you in the past con-
demned?” This variable had three response categories: “yes” (scored 2), “don’t
know” (scored 1), and “no” (scored 0). The second variable was derived from a
question that asked “are you satisfied with the number of people condemned
for communist crimes in the Czech Republic?” The question had five response
categories: “definitely yes” (scored 4); “rather yes” (scored 3); “do not know”
(scored 2); “rather no” (scored 1); and “definitely no” (scored 0). Only 4% of the
respondents said that at least one of their wrongdoers was punished; another 3%
did not know whether their wrongdoers were punished or not. The majority
(93.2%) of respondents said that their wrongdoers were not punished. Further-
more, most victims (96.4%) were not satisfied with the number of perpetrators
condemned in the country as a whole. A mere 1.1% of the respondents were
satisfied with the country’s record for punishing perpetrators of past gross human
rights violations.


Apology (H5). Reconciliation involves the interaction between perpetrators
and victims, the response of the perpetrators towards victims, and the reaction of
victims. In our analysis, we included two dummy variables to measure reconcil-
iatory behavior. These two variables were derived from two questions that asked
“Have you ever met anybody who harmed you in the past regime?” and “If yes,
what was his/her typical response?” In the first variable, those who had met their
perpetrators were coded 1, otherwise 0. In the second variable, those who had met
their perpetrator and received an apology were coded 1, else 0. Around half of the
respondents had met someone who harmed them in the past regime. Yet only a
small minority had received an apology from a former perpetrator whom they met
(3.2%).


Forgiveness (H6). Forgiveness was indicated by a question that asked “Have
you forgiven anyone who harmed you in the past?” Responses were delineated into
three categories: “no” (scored 0), “don’t know” (scored 1), and “yes” (scored 2).
Nearly half (42.4%) of the respondents said that they had forgiven somebody who
harmed them in the past.


We also controlled for age, sex, educational attainment, experience of
torture, length of imprisonment, and the frequency of church attendance in our
analysis. The mean age of our respondents was 75 years, with a standard devia-
tion of six years. The majority of our respondents were male (87%). Despite the
fact that most victims were discriminated against as regards access to education,
slightly more than 10% of our respondents had university qualifications, around
half (46%) had secondary school qualifications, and slightly less than one third
(26%) had apprentice school qualifications. Nearly half (47.8%) of respondents


177Getting Even or Getting Equal?







reported that they had been tortured in prison. The mean length of imprisonment
was 63 months. Only 16% of our respondents reported not having any religious
belief. The majority (70%) were Roman Catholics, 5% belonged to the Czecho-
slovak Hussite Church, and another 5% belonged to the Evangelical Church
of Czech Brethren. In terms of frequency of church attendance, 2% were priests/
chaplains/church functionaries, 8% visited church more than once a week,
23% visited church once a week, 21% visited church less than once a week/
irregularly, 6% visited church on Christian holidays, and 40% were either non-
believers or were believers who did not participate in church activities at
all. Table 1 presents the summary of the dependent, independent, and control
variables in our sample.


Results


Table 2 presents the results of multivariate regressions. Since individual
retributive desires were coded as a binary variable in this study, logistic regression
analysis was used to analyze the association between the independent variables
and individual retributive desires. Statistical results with respect to individual
retributive desires were reported in the forms of log odd and p values. Ordinary
Linear Regression was used to analyze the association between the predictor
variables and collective and general retributive desires. Statistical results related to
collective and general retributive desires were reported in the forms of standard-
ized coefficient and t values. (The results are captured in Scheme 1; the star
indicates a possibility of a reverse causation.)


Reparatory Measures


The sufficiency of financial compensation was negatively associated with
individual (b = -0.24), collective (b = -0.09), and general retributive desires
(b = -0.09). One indicator of social acknowledgement, acknowledgement by local
government, was negatively associated with general retributive desires
(b = -0.08).


Among all our predictor variables, satisfaction with financial compensation is
the only variable that is significantly associated with all three indicators of retribu-
tive desires. Arguably, it is therefore the most important transitional justice
measure that may influence victims’ retributive desires. Our qualitative data
suggest that insufficient financial compensation has kept the social position of
many victims lower than that of perpetrators who profited from the socialist
regime. Financial benefits received by perpetrators were used as a benchmark
against which former political prisoners compared their situations. Political
ex-prisoners compared differences in pensions, social benefits, and health care
received by them and their former adversaries.


178 David and Choi







Ta
bl


e
1.


Su
m


m
ar


y
of


D
ep


en
de


nt
,I


nd
ep


en
de


nt
,a


nd
C


on
tr


ol
V


ar
ia


bl
es


D
ep


en
de


nt
va


ri
ab


le
s


In
de


pe
nd


en
t


va
ri


ab
le


s
C


on
tr


ol
va


ri
ab


le
s


In
di


vi
du


al
re


tr
ib


ut
iv


e
de


si
re


s
Fr


eq
ue


nc
y


Pe
rc


en
t


Sa
tis


fa
ct


io
n


w
ith


co
m


pe
ns


at
io


n
Fr


eq
ue


nc
y


Pe
rc


en
t


Se
x


Fr
eq


ue
nc


y
Pe


rc
en


t
N


o
ja


il
se


nt
en


ce
48


7
71


.4
%


D
efi


ni
te


ly
no


32
9


41
.7


%
M


en
70


9
86


.5
%


U
nc


on
di


tio
na


l
ja


il
se


nt
en


ce
19


5
28


.6
%


N
o


25
4


32
.2


%
W


om
en


11
1


13
.5


%
C


ol
le


ct
iv


e
re


tr
ib


ut
iv


e
de


si
re


s
D


on
’t


kn
ow


82
10


.4
%


A
ge


(y
ea


rs
)


N
o


ba
n


of
C


om
m


un
is


t
Pa


rt
y


58
7.


2%
Y


es
10


5
13


.3
%


M
ea


n
75


C
on


di
tio


na
l


ba
n


26
5


32
.8


%
D


efi
ni


te
ly


ye
s


19
2.


4%
St


an
da


rd
de


vi
at


io
n


6
U


nc
on


di
tio


na
l


ba
n


48
4


60
.0


%
M


ea
n


sc
or


e
of


tr
ut


h
te


lli
ng


1.
4


(0
.8


6)
E


du
ca


ti
on


G
en


er
al


re
tr


ib
ut


iv
e


de
si


re
s


In
vi


ta
ti


on
by


lo
ca


l
go


ve
rn


m
en


t
<b


as
ic


sc
ho


ol
6


0.
8%


N
o


de
at


h
pe


na
lty


21
0


26
.0


%
N


o
52


6
67


.3
%


B
as


ic
sc


ho
ol


10
5


13
.6


%
D


on
’t


kn
ow


21
2.


6%
Y


es
25


6
32


.7
%


A
pp


re
nt


ic
e


20
5


26
.5


%
C


on
di


tio
na


l
de


at
h


pe
na


lty
41


4
51


.3
%


A
tt


it
ud


e
of


N
ei


gh
bo


rs
Se


co
nd


ar
y


sc
ho


ol
35


9
46


.4
%


U
nc


on
di


tio
na


l
de


at
h


pe
na


lty
16


2
20


.1
%


D
is


lik
e


4
0.


5%
U


ni
ve


rs
ity


98
12


.7
%


St
ill


su
sp


ic
io


us
36


4.
4%


E
xp


er
ie


nc
e


of
to


rt
ur


e
D


on
’t


ca
re


12
6


15
.6


%
N


o
39


8
48


.9
%


D
on


’t
kn


ow
32


4.
0%


D
on


’t
kn


ow
27


3.
3%


N
or


m
al


ly
50


4
62


.3
%


Y
es


38
9


47
.8


%
T


hi
nk


hi
gh


ly
10


7
13


.2
%


C
hu


rc
h


at
te


nd
an


ce
P


er
pe


tr
at


or
co


nd
em


ne
d


Pr
ie


st
s/


ch
ap


la
in


s
15


1.
8%


N
o


69
4


93
.2


%
>o


nc
e


a
w


ee
k


65
8.


0%
D


on
’t


kn
ow


22
3.


0%
O


nc
e


a
w


ee
k


18
4


22
.6


%
Y


es
29


3.
9%


<o
nc


e
a


w
ee


k
17


3
21


.3
%


Sa
ti


sf
ac


ti
on


w
it


h
pu


ni
sh


m
en


t
C


hr
is


tia
n


ho
lid


ay
s


52
6.


4%
D


efi
ni


te
ly


no
70


0
88


.5
%


N
o


pa
rt


ic
ip


at
io


n
32


5
39


.9
%


N
o


61
7.


7%
D


on
’t


kn
ow


21
2.


7%
Y


es
1


0.
1%


D
efi


ni
te


ly
ye


s
8


1.
0%


M
et


pe
rp


et
ra


to
r


N
o


41
2


50
.6


%
Y


es
40


2
49


.4
%


A
po


lo
gy


re
ce


iv
ed


N
o


78
8


96
.8


%
Y


es
26


3.
2%


Fo
rg


iv
en


es
s


N
o


41
3


50
.7


%
D


on
’t


kn
ow


56
6.


9%
Y


es
34


5
42


.4
%


179Getting Even or Getting Equal?







Ta
bl


e
2.


R
eg


re
ss


io
n


R
es


ul
ts


of
th


re
e


di
m


en
si


on
s


of
re


tr
ib


ut
iv


e
de


si
re


s
am


on
g


C
ze


ch
po


lit
ic


al
ex


-p
ri


so
ne


rs
su


rv
ey


ed
in


20
00


In
de


pe
nd


en
t


va
ri


ab
le


sa
L


og
is


tic
R


eg
re


ss
io


n
A


na
ly


si
s


O
rd


in
ar


y
L


in
ea


r
R


eg
re


ss
io


n
A


na
ly


si
s


In
di


vi
du


al
re


tr
ib


ut
iv


e
de


si
re


s
C


ol
le


ct
iv


e
re


tr
ib


ut
iv


e
de


si
re


s
G


en
er


al
re


tr
ib


ut
iv


e
de


si
re


s


L
og


od
d


P
va


lu
e


St
an


da
rd


iz
ed


be
ta


(b
)


P
va


lu
e


St
an


da
rd


iz
ed


be
ta


(b
)


P
va


lu
e


Se
x


-0
.0


4
0.


91
0.


06
0.


16
-0


.1
2


0.
00


**
*


A
ge


0.
00


0.
99


-0
.0


4
0.


39
-0


.0
1


0.
86


E
du


ca
tio


n
-0


.2
5


0.
02


*
0.


02
0.


55
0.


07
0.


06
Fr


eq
ue


nc
y


of
ch


ur
ch


at
te


nd
an


ce
-0


.0
8


0.
15


0.
09


0.
03


*
-0


.2
2


0.
00


**
*


L
en


gt
h


of
im


pr
is


on
m


en
t


-0
.0


1
0.


04
*


0.
03


0.
44


0.
02


0.
67


E
xp


er
ie


nc
e


of
to


rt
ur


e
in


pr
is


on
0.


01
0.


94
0.


06
0.


13
0.


02
0.


62
Su


ffi
ci


en
cy


of
fin


an
ci


al
co


m
pe


ns
at


io
n


-0
.2


4
0.


02
*


-0
.0


9
0.


04
*


-0
.0


9
0.


02
*


T
ru


th
te


lli
ng


0.
13


0.
30


0.
02


0.
61


0.
02


0.
68


In
vi


ta
tio


n
by


lo
ca


l
go


ve
rn


m
en


ts
-0


.1
8


0.
42


-0
.0


4
0.


33
-0


.0
8


0.
03


*
A


tti
tu


de
of


ne
ig


hb
or


s
0.


03
0.


77
-0


.0
2


0.
55


-0
.0


1
0.


87
Pu


ni
sh


m
en


t
of


in
di


vi
du


al
pe


rp
et


ra
to


r
0.


56
0.


02
*


-0
.0


4
0.


32
-0


.0
1


0.
86


Sa
tis


fa
ct


io
n


w
ith


no
.o


f
pe


op
le


co
nd


em
ne


d
-0


.0
2


0.
91


-0
.0


8
0.


04
*


0.
05


0.
16


M
ee


tin
g


w
ith


pe
rp


et
ra


to
r


-0
.3


1
0.


14
0.


00
0.


92
-0


.0
3


0.
48


A
po


lo
gy


re
ce


iv
ed


-0
.4


8
0.


44
0.


02
0.


59
0.


04
0.


33
Fo


rg
iv


en
es


s
-0


.7
0


0.
00


**
*


-0
.0


1
0.


84
-0


.2
2


0.
00


**
*


(C
on


st
an


t)
1.


25
7.


67
5.


02
M


od
el


co
ef


fic
ie


nt
/M


ul
tip


le
R


78
.6


3
0.


20
0.


40
R


2
–


0.
02


0.
14


F
(d


f)
(1


5)
**


*
1.


66
(1


5)
*


7.
93


(1
5)


**
*


*p
<


0.
05


;
**


p
<


0.
01


;
**


*p
<


0.
00


1


180 David and Choi







“Prison wardens who tortured us were dismissed in the beginning
of the 1990s but with a package of not less than 100,000 koruna and
adequately high pensions, while their victims have to survive with a
pension at the borderline of a minimum for survival.” (Letter of respon-
dent No. 185)


“[The government should take] measures which would lead to the
increase of [our] pensions at least to the level enjoyed by the prominent
members of the Communist regime.” (Enclosure to the questionnaire
No. 803)


The requests of former political prisoners for their own empowerment were in
some cases accompanied by the requests for disempowerment of their former
adversaries. Such disempowerment then has a punitive function.


Collective 
Retributive Desires


Individual 
Retributive Desires


General Retributive 
Desires


Reparatory Measures: 
Financial compensation*


Length of 
imprisonment


Retributive Measures:
Punishment Reconciliatory Measures:


Forgiveness*


Female sex


Frequency of 
church-going


(+)


(-)


Reparatory Measures:
Acknowledgment by 
local government 


(-)


(+)


(-)


(-)


(-)


(-)


Retributive Measures: The 
number of perpetrators condemned


(-)


Education


(-)


Scheme 1. Factors Associated with Retributive Desires.
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“The property of the Communist Party should have been confiscated to
the last koruna. I disagree with the compensation paid to high officials of
the Party and the State—I support the idea of decreasing their pensions.”
(Respondent No. 748)


However, the imbalances between victims and perpetrators are not merely
unwarranted subjective perceptions of victims. Research on elite transformation
in the Czech Republic has shown that the association with the nomeklatura
stratum of the socialist society is associated with membership in the new socio-
economic elite (Mateju & Rehakova, 1997). In the eyes of former prisoners,
these inequalities reflect the value which their society has placed on their
sacrifices.


Retributive Measures


The two indicators of retributive measures, whether perpetrators of respon-
dent’s victimization was punished and satisfaction with the overall number
of perpetrators condemned, were significantly associated with individual and
collective retributive desires. Punishment of the perpetrators responsible for the
respondent’s imprisonment was significantly and positively associated with the
respondent’s individual retributive desires (b = 0.56). It signifies that victims
whose perpetrators were punished were more likely to demand unconditional jail
sentences for their perpetrators. Satisfaction with the number of perpetrators
condemned was negatively associated with victims’ collective retributive desires
(b = -0.08). It means that victims who were satisfied with the number of perpe-
trators condemned in the country as a whole were less likely to support the ban
of the Communist Party. How can we explain these results?


Given the situation in the Czech Republic, readers should interpret these
results in reverse: it is the inability of the state to prosecute perpetrators that
increases collective retributive desires; and in those few cases when prosecutions
occurred, perpetrators received lenient sentences, often perceived as a mockery of
justice, that increase individual retributive desires. These associations suggest the
following social dynamic: if the state fails to prosecute and punish individual
perpetrators based on due process, victims start demanding collective action
against perpetrators as a social group. However, if the state attempts to prosecute
and punish individual transgressors, victims are likely to hold grudges against
these individuals instead of the collective entity.


“I think the government did nothing [in dealing with the past]. Commu-
nists remain in leading positions, including the government. If a member
of StB [former secret police] is tried for torture or beating of prisoners,
the judgment is a caricature of justice.” (Correspondence interview with
respondent No. 56)
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“Do you know anyone who was condemned for communist crimes? I do
not! . . . Our “independent” judiciary will take care of Mr Grebenicek
[an alleged Communist torturer] not to be bothered with such a banality
as a judicial trial is. His accomplice, who tortured prisoners with electric
current, has already been released . . . None of the political prisoners
wants the heads [of perpetrators] but we categorically demand that every
[politically] motivated crime be punished. Unpunished crime invites
perpetration of other crimes. The Communist Party was without any
doubt a criminal organization with criminal objectives.” (Letter of
respondent No. 185)


The social dynamic—the state’s failure to prosecute individual perpetrators—fuels
the collective retributive desires of victims and may be viewed as a process of the
“collectivization of guilt”. However, the collectivization of guilt is not a process
that started with the fall of Communism in 1989. On the contrary, these collectivist
characteristics were maintained throughout the period of Communist rule and had
been most vividly manifested in the societal divisions between “we” and “they”
which surfaced at that time. In the aftermath of regime change in the Czech
Republic, the collectivization of guilt signifies a negative response to the State’s
inability to individualize guilt. The year 1989 provided an opportunity to “indi-
vidualize the guilt” by channeling the collective political responsibility for the
regime to individuals who were criminally responsible for the gross violations of
human rights through individual trials of perpetrators.22 This opportunity was not
utilized and only eight of those responsible for human rights violations were
condemned, receiving lenient sentences (see above). This was a reason for the
disappointment among victims. Many of our respondents now feel bitter about
their initial belief in justice under the new democratic government. Consequently,
they consider the banning of the Communist Party as self-evident and regret that
the Party was not banned after 1989.


“The biggest mistake was made in 1989 when we, all political prisoners,
did not insist on the banning of the [KSC] Communist Party as a criminal
organization. [Despite] so many murders and suffering, KSC was not
punished and continues to work.” (Enclosure to questionnaire No. 361)


“The Velvet [Revolution] has clouded everything. [It was an era of] false
tolerance and falsehood, malignant humanism.” (Respondent No. 706)


22 We can trace the need to individualize guilt to the very origins of transitional justice. The purported
need to assign the guilt to individual leaders instead of blaming the entire nation was one of the
reasons behind the establishment of both the Nuremberg and Tokyo trials (Hicks, 1998, p. 128). On
the other hand, Martin Buber argued against the execution of Adolf Eichmann, seeing it as a “mistake
of historical dimensions” that might “serve to expiate the guilt felt by many young persons in
Germany” (Arendt, 1963, p. 251).
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Many victims also see a double standard with the prosecution of the crimes of
Nazism. While the Nazi crimes were harshly prosecuted, the crimes of socialism
were not. This contradiction is particularly irritating to those political prisoners
who had experience with both kinds of totalitarianism. Some of them resisted
Nazism and were therefore imprisoned under socialism, while some others were
imprisoned under both regimes.


“[We should] realize how draconically we punished the representatives
of Nazism and how lenient we were towards the representatives of
Communism.” (Correspondence interview with respondent No 39)


“Fascism and Nazism were condemned at an international tribunal.
Communism has not been condemned so far!” (Respondent No. 706)


The collectivization of guilt applies in the above two citations as well. Both
respondents use collective terms but at the same time adhere to the principle of
individual trials. The first one criticizes the leniency towards “representatives of
Communism,” while the second one refers to the Nuremberg tribunal, which
condemned the Nazi leadership.


Reconciliatory Measures. The ability of victims to forgive their perpetrators
is significantly and negatively associated with individual (b = -0.70) as well as
general retributive desires (b = -0.22). Consistent with these findings from the
survey data, our qualitative data also suggest that forgiveness reduces demands for
the imposition of punishments and the death penalty.


The precondition is that victims are able to dissociate the perpetrator from
the criminal act or other kinds of human rights transgressions. If victims view
perpetrators as human beings who are capable of moral development, they are
likely to forgive and overcome their retributive desires.23 However, more often we
witnessed a lack of empathy and remorse among former perpetrators as a motive
for the inability or unwillingness of victims to forgive. At the beginning of
transition, many victims expected an improvement in the behavior of perpetrators
towards them. However, they become disillusioned as many of those who had
harmed them in the past did not relent:


“I insist on the banning of the Communist Party. They have not improved
yet. They still hold leading positions. That’s the reason for our bad
situation today. They have cynical contempt for the suffering and killing


23 Literature often defines forgiveness as a counterthesis of retributive desires, as a negation or
abandonment of vengeance (see, e.g., Arendt, 1958, pp. 240–241; Murphy, 2003, pp. 13–16; Shriver,
1995, p. 8). However, reducing the relationship between forgiveness and retributive desires to a
simple negation would ignore the positive dimension of forgiveness, which is able to recreate
relationships (see Arendt, 1958).
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[they had] caused. . . . I would ask for justice to let them realize their own
guilt. Otherwise, I strongly believe in higher justice.” (Letter of respon-
dent No. 148)


“Reconciliation, [to say] truth face-to-face, [to make] a contact, a remorse
of a prison warden—it’s not too late for this. . . . But the timing is impor-
tant. In 1989, the Communists were afraid, but today they know how
[to exploit] the situation.” (Interview with M. S.)


These quotations show the belief that victims have in the humanity of perpe-
trators and their capacity for moral development under new conditions. They show
that some victims are able to dissociate wrongdoers from their wrongdoings, as
hypothesized in reconciliatory models. However, they opt for retribution once their
expectations have not been met.


Other Variables


The length of imprisonment was negatively associated with individual retribu-
tive desires (b = -0.01). Our qualitative data also point to the forgiving tendency
of former political prisoners. The longer the victim’s jail sentence, the less intense
his or her desire to see his/her former enemy imprisoned. Thus, former political
prisoners who had been in jail for long periods of time often held nonretributive
positions similar to those of Vaclav Havel and the left of the Polish Solidarity, as
contemplated by Elster (2004, p. 242).24


Various reasons may explain the forgiving tendency of long-term prisoners.
First, we have identified certain cohort solidarity. Many former political prisoners
share the same aging troubles as their former enemies. They do not wish the “old
grandpas as we are” to be punished. Indeed, many opt for their condemnation and
a symbolic punishment. Second, the longer the imprisonment, the greater the
opportunity for victims to become exposed to the precepts of forgiveness insemi-
nated by the imprisoned Christian priests, monks, and religious officials (Kaplan,
1983). Third, longer imprisonment may have led to the development of coping
strategies that enabled victims to reevaluate what was important in their daily lives.
The following citation combines some of these propositions:


“When I served my sentence in Mirov prison, there were about 640
priests out of 1300 prisoners. It was a monastery which you cannot find
around the world. . . . Many of us considered it a school. The highest
school which ever existed in Europe. . . . If you take prison as a school,


24 This should not be interpreted as a closeness of former political prisoners to Vaclav Havel. In fact,
many of them tend to distance themselves from Havel, especially due to his initial reconciliatory
attitude towards people from the old regime.
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you look differently at it. Those who took it as punishment, they cried
over the lost years. . . . Especially those who had kids were bad, desper-
ate. . . . If they were too desperate, thinking of suicide, they were placed
in solitary confinement to come to terms with it.” (Interview with
A. Huvar; priest, former political prisoner)


Frequency of church attendance was positively associated with collective
retributive desires (b = 0.09) and negatively associated with general retributive
desires (b = -0.22). The frequency of church attendance thus plays a dual role
in affecting retributive desires. Our qualitative data suggest that the first
part of the dualism may be explained by the historical experience of Christians
under the socialist regime, which systematically persecuted believers and
churchgoers. The Communist Party, which has not renounced its continuity with
its totalitarian predecessor, is then deemed to be responsible for the persecutions.
On the other hand, Christians’ respect for human lives may be an ideological
reason for their opposition to the revival of the death penalty in the Czech
Republic.


“I am against the death penalty. . . . A human being does not have the
right to take another person’s life. It is unchangeable. On the other hand,
I believe that there are a lot of people in this country who would deserve
the death penalty for their deeds.” (Letter of Respondent No. 185)


“Although many would deserve it [death penalty], we have no right to
take another person’s life, we have not given it [life] to ourselves.”
(Respondent No. 791)


Education was negatively associated with individual retributive desires
(b = -0.25), suggesting that victims with higher education are less likely to
demand unconditional jail sentences for the perpetrators responsible for their
suffering. We surmise that victims with a higher education may be able to see the
benefits of alternative approaches to justice, although we do not have qualitative
evidence to substantiate this claim.


Sensitivity Analysis


In order to examine the possible sampling biases derived from excluding the
oldest cohort and those of a shorter length of imprisonment on the analysis, we
conducted sensitivity analyses within three of the reduced data sets: those with (1)
random deletion of 20% of the cases (first reduced data set), (2) deletion of the
oldest 10% of the respondents (second reduced data set), and (3) deletion of
respondents whose length of imprisonment was shorter than 12 months (third
reduced data set).
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Results from all three of the reduced data sets were generally similar to
those in the entire data set (results for the sensitivity analyses available from
the authors). In the second and third reduced data sets, the sufficiency of financial
compensation and forgiveness remained significantly and negatively correlated
with individual retributive desires. Frequency of church visits, experience of
torture, the sufficiency of financial compensation and satisfaction with the number
of perpetrators condemned were significantly associated with collective retributive
desires. Gender, frequency of church visits, the sufficiency of financial compen-
sation, and forgiveness remained significantly associated with general retributive
desires. These results suggest that the findings from the surveys are stable even if
some ex-prisoners may have been excluded from the survey because they did not
attend the annual meetings at which the questionnaires were administered.


Limitations


Before summarizing the policy implications of our findings, a few comments
with respect to data limitations must be addressed. Thanks to the extraordinary
assistance of two political prisoners’ associations, we were able to gain access to
an otherwise hidden population in the Czech Republic. However, this data collec-
tion procedure has also led to several sampling biases. First, the majority of our
respondents were political ex-prisoners jailed in or before 1956. This hampers our
examination of the impact of different historical contexts on the dynamics of
victims’ retributive desires.25


Second, while we have developed methods to examine the possible sampling
biases caused by victims who did not receive our questionnaires, we have no
means of examining the possible impact of those who received our questionnaire
but did not return it. Third, our survey was a cross-sectional study. We recognize
the possibility of reverse causation. For example, the sufficiency of financial
compensation and forgiveness may reduce retributive desires. Vice versa, retribu-
tive desires may inhibit the victims’ perception of the sufficiency of financial
compensation as well as forgiveness. We have therefore refrained from making


25 In order to examine whether differences in historical context, particularly, the time the respondents
were jailed had any influence on the dynamics of their retributive desires, we disaggregated the data
into two cohorts: those who were jailed in or before 1956 (N = 671), and those who were jailed after
that year (N = 69). Separate regression analysis for the three indicators of retributive desires was
conducted for these two cohorts. Statistical results concerning the first cohort (jailed during Stalinism)
were fairly similar to the total sample. However, in the post-1956 cohort, forgiveness was the only
variable significantly associated with individual retributive desires whereas satisfaction with the
number of perpetrators condemned in the country was the only variable significantly associated with
collective retributive desires. No variable was significantly associated with general retributive desires.
When we examined the directions of association between the independent and dependent variables
between the pre- and post-1956 cohorts, we found that the two cohorts were exactly identical. We
therefore believe that the reasons for the lack of significant association observed in the post-1956
cohort were more likely due to the small sample size than to a fundamental difference in the dynamics
of retributive desires between these two cohorts (statistical results available upon request).
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statements about causal relationships (note that we reported statistical associations
rather than causation between most independent and dependent variables). Reas-
suringly, results from our sensitivity analyses have suggested that the findings are
stable and possibly robust. Furthermore, the combination of in-depth interviews
and survey methods has enabled us to contextualize our study and to provide
further delineation of the associations found in the statistical models.


Conclusion


Our findings suggest that measures of transitional justice are capable of
diminishing the retributive desires that victims of human rights violations hold
against their perpetrators. Reparatory, retributive, and reconciliatory measures of
transitional justice are able to reduce inequality between victims and perpetrators
and, in doing so, they are likely to reduce retributive desires in some of their forms.
When victims hold social positions that are on a par with their perpetrators, they
are likely to be able to overcome their desire for retaliation.


These findings have theoretical implications for transitional justice, policy
implications for transitional countries in general, and the Czech Republic in
particular. Theoretically, justice in times of political flux requires changing the
perspective from commutative to distributive justice: it does not only compensate
debts but it also redresses social inequalities caused by political crime. Based on
this “distributive theory of transitional justice,” in order to be successful, it requires
going beyond retributive justice towards reparatory and reconciliatory inter-
ventions. In other words, policy interventions require going from the narrow
perpetrator-centered approach to the models of social reconstruction.26


The major policy implication of this research is that it may be possible to
partially reduce retributive desires even in situations when the prosecution of
perpetrators is not a viable option, for example, due to a political compromise in
those protracted transitions in which the handover of political power was negoti-
ated. Financial compensation and the promotion of reconciliatory policies may
work as substitutes for criminal justice policies. Our findings in this respect are in
line with research on the fairness of amnesties in the context of political transition
in South Africa (Gibson, 2002). In his experimental study, Gibson found that
victims’ truth telling, apology of perpetrators, and financial compensation of
victims made amnesty granted to perpetrators more acceptable to the public (2002,
pp. 546–551). In other words, reparatory justice that empowered victims and
reconciliatory measures that helped victims to dissociate a wrongdoer from his
past actions may decrease inequalities between the two and contribute to the
reduction of societal pressure for retributive justice.


26 For the ecological model of social reconstruction, see Fletcher and Weinstein (2002, pp. 621–635);
for a victim-centered model of social reconstruction, see David & Choi (2005, p. 433); for restorative
justice, see Zehr (1995).
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However, the reduction of retributive desires by distributive justice policies
may come at a price. The failure to individualize guilt through the prosecution of
perpetrators in criminal trials may preserve the seeds of the past political conflict
in the memory of the nation. We have called this process the collectivization of
guilt: the inability to prosecute individual perpetrators motivates victims to turn
against the collective entity (political party or social group) which is responsible
for human rights violations committed in the past. Even lenient punishments that
were typical in the Czech Republic are capable of individualizing guilt: victims
whose perpetrators were (symbolically) punished do not demand the banning of
the Communist Party but they demand punishments for individual transgressors.


The punishment of perpetrators and the promotion of reconciliation have
largely failed in the Czech Republic. Despite being compensated to an extent,
many former political prisoners face remorseless perpetrators who enjoy impunity
and higher socioeconomic positions. The relatively higher compensation paid to
perpetrators for their dismissals from the security services proved to be particu-
larly frustrating for many victims. Surprisingly, the population of former political
prisoners in the Czech Republic is fairly forgiving. However, the lack of repen-
tance of former perpetrators prevents a more significant dissolution of the victims’
desire for retribution. Due to their frailty and old age, former political prisoners
have lost the strength to continue their struggle for meaningful redress.
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INTERNATIONAL LAW FIGHTS TERRORISM IN THE  
MUSLIM WORLD: 


A MIDDLE EASTERN PERSPECTIVE 
 


MOHAMED R. HASSANIEN* 
 
INTRODUCTION 


The September 11 terrorist attacks ignited global interest in the Muslim 
world;1 hence the region has become a primary concern for the international 
community, with national security bolted to the forefront of the American foreign 
policy and that of the rest of the world as well.2 Six years after the attacks on New 
York, Pennsylvania and Washington DC, the American perspective has been the 
prevailing one in most of the writings about International law and terrorism. 
However, the Middle Eastern approach toward international terrorism needs to be 
explored carefully in light of the globalization that is taking place everywhere. 


The Muslim world – in the post-September 11 era – has been the scene for 
major American operations whether in Afghanistan or Iraq.3 Consequently, 
Muslims consider the U.S. to be the major threat to them.4 The populace in the 
Middle East contemplates the invasion of Iraq, Afghanistan and the current tension 
between Iran and U.S. as major reasons to root in rather than uproot terrorism in 
the Middle East. After almost four years of the war on Iraq, international terrorism 
has proven to be a pervasive and unconventional enemy, making it evident that the 
use of force is no longer the most effective tool in combating it. Free trade, 


* Assistant Professor, Cairo University Faculty of Law, LLM 06, JSD 07, the George Washington 
University Law School. This paper was presented in a lecture at George Washington Law School on 
November, 2007. Formerly an Associate with Ibrachy-Dermarkar law firm, currently working in the 
U.S. Securities and Exchange Commission, Washington, DC (office of International Affairs) and 
admitted to practice law in New York State, January, 2008. 
 1. Tarik M. Yousef, Development, Growth and Policy Reform in the Middle East and North 
Africa 2 (2004), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=594621; see also Kam C. Wong, 
The USA Patriot Act: A Policy of Alienation, 12 MICH. J. RACE & L. 161, 179 (2006). 
 2. See Maxwell O. Chibundu, Commentary, For God, For Country, For Universalism: 
Sovereignty as Solidarity in Our Age of Terror, 56 FLA. L. REV. 883, 892-898 (2004); Tung Yin, The 
Impact of the 9/11 Attacks on National Security Law Casebooks, 19 ST. THOMAS L. REV. 157, 160, 162 
(2006). 
 3. Kevin J. Fandl, Recalibrating the War on Terror by Enhancing Development Practices in the 
Middle East, 16 DUKE J. COMP. & INT’L L. 299, 300-301 (2006). 
 4. P.W. SINGER, THE 9-11 WAR PLUS 5: LOOKING BACK AND LOOKING FORWARD AT U.S.-
ISLAMIC WORLD RELATIONS 2 (Brookings Project on U.S. Relations with the Islamic World Analysis 
Paper No. 10, 2006), available at http://www.brookings.edu/papers/2006/09islamicworld_singer.aspx. 
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economic development, strengthening international law and engaging the Muslim 
world could equally solve the problem. These tools have to be considered in the 
American portfolio of combating international terrorism. 


America, as a global power, has to realize that engaging other parts of the 
world, including the Muslim world, in the war on terror is a must. International 
terrorism has two sides;5 Shibley Telhami described the terrorism phenomena as 
having two sides, the first is the demand side, where international trade law could 
be relevant.6 As free trade agreements are more than liberalizing certain markets, 
they have a lot of economic and political ramifications that may defuse the causes 
of terrorism in the Middle East. However, this paper does not propose that free 
trade is the ultimate solution for terrorism in the Middle East, but rather suggests 
that free trade is one of the tools that may provide a way out of the problems that 
besiege the region. But it would be meaningless or even harmful if it is not 
accompanied with political reform in the region.7 The strengthening of 
international treaty law, the law of armed conflict, and engaging the Muslim world 
in the fight against terrorism can also help combat the supply side of terrorism. 


This paper presents a Middle Eastern perspective for what may be the best 
course in the global war on terrorism. Part one illustrates the reasons why terrorism 
is more prevalent in Middle East now and the stance of Islam on terrorism. The 
second part explores the role of free trade in the development of the Middle East, 
applying the case-study of the Middle East Free Trade initiative (MEFTA) and 
highlighting the major developments of this initiative and the current challenges 
and opportunities awaiting countries in this region. Part three is devoted to 
exploring the norms embodied in international law which relate to international 
terrorism, and how the U.S. and the Muslim world could jointly work toward 
improving the stance of international law norms on terrorism. 
I. TERRORISM IN THE MIDDLE EAST 


Two polarized approaches compete in the debate on the causes of terrorism in 
the Middle East.8  The first one focuses on the root causes, which are simply: 
poverty, ignorance, and lack of political expression, which create a breeding 
ground for terrorist groups. Consequently this approach calls for a certain set of 
priorities in dealing with terrorism, which are political, social and economic 
development in the Islamic world. This theory is called the demand side of 
terrorism.9 The second approach denies any economic-socio reasons for terrorist 
attacks; it rather presents the threat as a mere security issue, and dealing with this 


 5. Shibley Telhami, Conflicting Views of Terrorism, 35 CORNELL INT’L L.J. 581, 586-87 (2002). 
 6. Id.  The demand-side of terrorism means terrorist organizations, regardless of their aims, that 
need to recruit willing members, raise funds, and appeal to public opinion in pursuit of their political 
objectives. The supply-side of terrorism is the product of organized groups that could be confronted and 
destroyed, without regard to their aims or to the reasons that they succeed in recruiting many willing 
members. 
 7. John L. Esposito, Political Islam and U.S. Foreign Policy, 20 FLETCHER F. WORLD AFF. 119, 
126, 130, 132 (1996). 
 8. SINGER, supra note 4, at 4. 
 9. Telhami, supra note 5, at 586-87. 
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would invoke intelligence, protection and coercive action.10 This is the supply 
side.11 Proponents of the first approach argue that the U.S. is trying to combat an 
ideology -created in intense poverty and in a desperate environment- by using 
military force. Ideology can only be defeated by a similar or stronger ideology and 
by eliminating all the conditions where violent ideology grows. Proponents of the 
second approach explain that September 11 hailed primarily from an either upper 
or middle/well connected class in their countries. 


In this article, I propose that terrorism with its two sides (demand and supply) 
should be tackled in international law. The first part will uncover the political and 
economic situations in the Middle East, and how the U.S. and Muslim World 
perceive each other. It will provide an analysis of how Islamic law could be useful 
in the war on terrorism. 
A. Politico-Economic Conditions in the Middle East 


A complete understanding of why terrorism has a fertile environment in the 
Middle East cannot take place without taking into account the political and 
economic framework of the countries in this region. The cultural and the historical 
development of the Middle East should be highlighted as well. In his article, 
Origins of Terrorism, Herbert Kitschelt described The Middle East as a region 
which “appears to be trapped in a vicious circle of low growth, bad institutions of 
governance, and resistance to economic globalization.”12 President Bush in the 20th 
anniversary of the National Endowment of Democracy, announced that “[i]n many 
Middle Eastern countries, poverty is deep and it is spreading, women lack rights 
and are denied schooling. Whole societies remain stagnant while the world moves 
ahead. These are not the failures of a culture or a religion. These are the failures of 
political and economic doctrines.”13 


Countries in the Middle East are suffering from daunting challenges; the 
ability to absorb the labor force, creating jobs and the increasingly competitive 
nature of the global economy, particularly China, India and the Philippines,14 low 
levels of foreign direct investment (FDI), lack of technology, industrial 
incompetence, high levels of government investment and ownership, and the high 
costs of doing business.15 After the oil boom in the 1970s, the Middle East 
economies shifted from diverse agricultural and textile markets to single 
commodity exporters. Great optimism marked the economies of the Middle East in 


 10. SINGER, supra note 4, at 4. 
 11. Telhami, supra note 5, at 586-87. 
 12. Herbert Kitschelt, Origins of International Terrorism in the Middle East, INTERNATIONALE 
POLITIK UND GESELLSCHAFT [INTERNATIONAL POLITICS AND SOCIETY], Vol. 1 2004, at 159, 163. 
 13. George W. Bush, U.S. President, Remarks by the President at the 20th Anniversary of the 
National Endowment for Democracy (Nov. 6, 2003), 
http://www.whitehouse.gov/news/releases/2003/11/20031106-2.html. 
 14. MARCUS NOLAND & HOWARD PACK, THE ARAB ECONOMIES IN A CHANGING WORLD 19, 46, 
48, 102-103 (2007). 
 15. Id. at 175, 177, 179, 181; Paul G. Johnson, Shoring U.S. National Security and Encouraging 
Economic Reform in the Middle East: Advocating Free Trade with Egypt, 15 MINN. J. INT’L L. 457, 459 
(2006); Yousef, supra note 1, at 11, 20, 21, 23. 
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the early 1990s because gulf war ended, the Madrid conference brought Israelis 
and Palestinians together for the first time, and countries in the region started to 
adopt IMF and World Bank recommendations.16 Tarek Yousef reasoned why 
political leaders in the region have been reluctant reformers despite the region’s 
potential. It was obvious to the elite that pursuing economic and political reforms 
simultaneously threatened the existing political order.17 He argued that as a result, 
top down management of economic reform replaced earlier efforts to generate 
support for economic reform by opening the political arena.18 Jonathan Macey and 
Ian Ayres argued that the true stumbling block to economic reform in the Middle 
East is a divergence between the incentives of rulers and entrenched elites and the 
interests of potential entrepreneurs. Economic liberalization will have a 
democratizing effect, thus threatening the political and economic insiders.19 


On the political scene, highly undemocratic and stable regimes exist at the 
same time.20 For instance, the Arab world is unique in the prevalence of long lived, 
undemocratic regimes consisting largely of monarchies.21 Islam with its principles 
of Tauheed, consultations, Ijma and Ijtehad,1 possesses a strong pluralistic 
tradition. However, leaders in the Muslim world are disinclined to embody these 
ideas and principles in their political structure.22On the ground, authoritarian 
governments predominate in the Muslim world; moreover, most regimes in the 
region are apt to corruption, patronage, and clientalism.23 There is no 
accountability of public authorities and they remain, in large part, unresponsive if 
not incompetent to meet public needs.24 Governments in the region have used and 
will continue to use their talent for the co-optation of potential political opposition 
to consolidate their authority.25 Consistently ranked among the worst regimes in 
the world in their refusal to uphold their citizens’ political freedoms, human rights, 
and civil liberties, the authoritarians in this region are quite effective at clamping 
down on both secular and liberal opposition and Islamist groups.26 Most 
governments in the Middle East believe in risk free democracy;27 they organize 


 16. Yousef, supra note 1, at 2. 
 17. Id. at 29. 
 18. Id. 
 19. Ian Ayres & Jonathan R. Macey, Institutional and Evolutionary Failure and Economic 
Development in the Middle East, 30 YALE J. INT’L L. 397, 411, 413 (2005). 
 20. MARCUS NOLAND, EXPLAINING MIDDLE EASTERN AUTHORITARIANISM 2 (Peterson Inst. for 
Int’l Econ. Working Paper No. WP 05-5, 2005), available at 
http://www.iie.com/publications/interstitial.cfm?ResearchID=523. 
 21. NOLAND & PACK, supra note 14, at 273. 
 22. Tassaduq Hussain Jillani, Democracy and Islam: An Odyssey in Braving the Twenty-First 
Century, 2006 BYU L. Rev. 727, 744-45 (2006). 
 23. See NOLAND, supra note 20, at 5. 
 24. SINGER, supra note 4, at 8. 
 25. DAVID M. MEDNICOFF, LEGALISM SANS FRONTIÈRES? U.S. RULE-OF-LAW AID IN THE ARAB 
WORLD 12 (Carnegie Endowment for Int’l Peace, Rule of Law Series No. 61, 2005), available at 
http://www.carnegieendowment.org/files/CP61.Mednicoff.FINAL.pdf. 
 26. See Ayres & Macey, supra note 19, at 416-17; Esposito, supra note 7, at 124, 125, 127; 
SINGER, supra note 4, at 8. 
 27. Esposito, supra note 7, at 124. 
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elections that they are not going to lose. In terms of rule of law, governments are 
reluctant to facilitate rule of law projects that foster real political liberalization.28 
When it comes to economic development, the ruling elites rationally oppose 
economic development because it would lead to social changes that may threaten 
their hold on power. Unlike developed countries, slow economic growth is 
compatible with the rational self interest of the leaders in the region; growth would 
alter the balance of power between the rulers and potential rival coalitions and 
increase the probability of political change.29 Muslims’ influence was increasingly 
diminished in the sixteenth century. Continuous defeats at the hands of Christian 
Spanish isolated Muslims from society or turned them into slaves to Christians. As 
the eighteenth century came to a close, Islamic civilization eclipsed.30 


The breakdown of the Othman Empire brought about independent Muslim 
states administered by corrupt and inefficient national regimes, which were 
frequently subservient to the prior colonial powers or to the new neo-imperial 
power, the U.S. Muslim masses were oppressed by foreign powers, and continue to 
suffer at the hands of their own leaders, which has worsened their grievances.31 


In a speech before leaving office, Bill Clinton mentioned: “we have seen how 
abject poverty accelerates conflict, how it creates recruits for terrorists and those 
who incite ethnic and religious hatred, [and] how it fuels a violent rejection of the 
economic and social order on which our future depends.”32 His words are more 
significant now than at any other time.33 


Peter Singer,34 a senior fellow at the Brookings Institute, mentioned that 
“[the] combination of human development gaps and broken regimes goes a long 
way in explaining both the failing environment in which radicals thrive and the 
pool of simmering anger they are able to tap into.”35 As an Egyptian who grew up 
in the Middle East, I believe that strong economic and political reform would also 
go a long way in uprooting the causes of terrorism in this region. Free trade 
agreements, with their overreaching coverage, could be one of the tools used to 
reform the Middle East. Suggesting that economic opportunity is part and parcel of 
the war on terrorism, Kevin Fandl of George Mason proposes a comprehensive 
development program36 that addresses legal, social, and economic concerns, which 
some scholars believe are more needed than military operations.37 


 28. See MEDNICOFF, supra note 25, at 15. 
 29. Ayres & Macey, supra note 19, at 417, 422. 
 30. M. Cherif Bassiouni, Evolving Approaches to Jihad: From Self-Defense to Revolutionary and 
Regime-Change Political Violence, 8 CHI. J. INT’L L., 119, 142 (2007). 
 31. Id. 
 32. Kevin J. Fandl, Critical Essay, Terrorism, Development & Trade: Winning the War on Terror 
Without the War, 19 AM. U. INT’L L. REV. 587, 597 (2004). 
 33. See id. 
 34. Peter Singer is Senior Fellow and Director of the 21st Century Initiative at the Brookings 
Institute; between 2001-2006, he was the founding director of the Project on U.S. Relations with the 
Islamic World.  SINGER, supra note 4, at v. 
 35. Id. at 8. 
 36. Fandl, supra note 32, at 593. 
 37. Id. at 602. 
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B. How Middle Easterners Perceive the U.S.? 
In the aftermath of September 11, in response to a question about why people 


in the Middle East hate America, President Bush said, “they hate what see right 
here in this chamber, a democratically elected government… they hate our 
freedoms, our freedom of religion, our freedom of speech, our freedom to vote and 
assemble and disagree with each other.”38 Bush’s analysis leads us to the 
conclusion that cultural dissonance is the driving force behind the attacks on 
America.39 John Quigley wrote an excellent comment to this effect. In his article, 
he argued that the current administration failed to analyze the reasons of this 
attack. Moreover, he suggested U.S. foreign policy in the Middle East is the “but 
for” cause of these attacks.40 Arunabha Bhoumik also criticized U.S. policy of 
employing war mentality to combat terrorism. He suggested that the U.S. 
government look into the root causes of terrorism.41 The miscalculations in U.S. 
policies are reciprocated by: 


[A] seemingly endless supply of recruits to Anti-American causes, 
unsurprisingly these miscalculations include 1) support for repressive 
regimes in the Middle East, including Saudi Arabia, Egypt, Morocco 
and Jordan. 2) unconditional U.S. support for Israel, and 3) indifference 
to the plight of Muslims in Chechnya, Kashmir, and the Balkans. The 
war on terror, including the invasion of Iraq in spring 2003, has given 
more grounds to the anti-American cause.42 


As a Middle Easterner, Americans would find it surprising to hear that 
antipathy toward the U.S. and the west in general, does not flow from cultural 
dissonance. It is based not on who Americans are perceived to be but on what 
Americans are perceived to do. Muslims in the Middle East have a favorable view 
of the American educational system, form of government, U.S. freedom and 
democracy. Yet when it comes to U.S. policy in the region, the same people have a 
very negative opinion. Consequently, antipathy towards western norms and 
civilization does not emanate from religious or cultural reasons but rather a 
response to perceptions and judgments regarding U.S. policy in the Middle East.43 


The West, in general, is perceived by the people of the Middle East as 
colonizers who want to exercise dominance over other developing countries.44 


 38. President George W. Bush, Address on Terrorism before a joint meeting of congress, 
(September 21, 2001) available at 
http://query.nytimes.com/gst/fullpage.html?res=9405EEDC1E3BF932A1575AC0A9679C8B63&sec=
&spon=&pagewanted=2. 
 39. See e.g., John Quigley, International law violations by the United States in the Middle East as 
a factor behind Anti-American Terrorism, 63 U. PITT. L. REV. 815, 817 (2002). 
 40. Id. at 816. 
 41. Arunabha Bhoumik, Democratic Responses To Terrorism: A Comparative Study of the United 
States, Israel, and India, 33 DENV. J.INT’L L. & POL’Y 285, 286 (2005). 
 42. Id. at 344. 
 43. Mark Tessler, Arab and Muslim Political Attitudes: Stereotypes and Evidence from Survey 
Research, 4 INT’L STUDIES PERSPECTIVES 175, 180 (2003). 
 44. Fandl, supra note 32, at 630. 



http://query.nytimes.com/gst/fullpage.html?res=9405EEDC1E3BF932A1575AC0A9679C8B63&sec=&spon=&pagewanted=2
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Dropping an arsenal of bombs on these countries will only exacerbate the situation 
and reinforce the stereotype, which has been drawn by the people in this region 
during the imperialism era. The continuing war in Iraq has given more grounds to 
terrorist organizations. Huge majorities in the Muslim world are aware of the 
abuses at Abu Gharib and Guantanamo Bay.45 Moreover, every student coming 
from the Muslim world to study in the United States has a nightmare that he/she 
may be held over in Guantanamo if the intelligence in the United States confuses 
him/her with a terrorist. The U.S. faces a difficult path in repairing its standing in 
the Muslim world. 


Radicalization of a substantial part of Middle Eastern policy is attributed to 
stagnated economic and social programs coupled with a lack of political liberties, 
“including antipathy toward U.S. policies - which are widely perceived as the main 
source of support for the oppressive regimes in the region.”46 Five years into the 
war in Iraq, by and large, the U.S. has failed in this cold war of ideology: a 
growing number of Muslims embrace extremist views that could ultimately lead to 
increased terrorism. U.S. foreign policy is in a dilemma. For decades stability was 
the top priority in the United States’ agenda towards the Middle East; however, the 
support for stability in the region came at greater costs to the U.S. Stability was not 
a cost free strategy, the cost was paid by un-free Middle Eastern people and bad 
democratic governance.47 


Intellectuals remain at best very skeptical of U.S. intentions in the region, 
Mohamed Selim Elawa,48 a well known Egyptian lawyer and columnist, harshly 
criticized the U.S. initiative in the Middle East and attributed all the mischief in the 
region to two things: the penetration of Americans in the region and the brutal and 
dictatorship regimes that continue to control the middle east.49  In terms of the 
general populace, the most popular movie in Egypt, the largest country in the 
region, was “The night Baghdad fell,” a black comedy that describes an American 
invasion of Egypt.50 And in Turkey, a strong ally to the U.S., the movie “Valley of 
the Wolves,” which fantasizes about Turkish troops inflicting revenge upon evil 
American troops after they bombed a mosque and shot up a wedding, was well 
received by the Turkish public.51 


As America continues its policies of supporting corrupt and inefficient 
regimes in the Muslim world, blindly supporting Israel, even against the 
Palestinians’ most elementary rights, popular anger and frustration boils over 
throughout the Muslim world.52 To some among the downtrodden masses, 


 45. Singer, supra note 4, at 18. 
 46. Khairi Abaza, Political Islam and Regime survival in Egypt, Policy Focus No. 51 
(Washington, DC: The Washington Institute for Near East Affairs, January 2006). 
 47. Id. at 7. 
 48. Mohamed Selim El-Awa, a highly regarded Egyptian lawyer, called to be one of the founders 
of new Islamist movement which seeks a new reform in Islamic thoughts. 
 49. Available at http://www.masrawy.com/new/ (Arabic language source on file with author). 
 50. Singer, supra note 4, at 2. 
 51. Id. 
 52. Bassiouni, supra note 30, at 142. 
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America is perceived as the source of the contemporary evils that befall upon 
Muslims.53 Hence many Muslims consider violence as the only means of 
expression left to them, and leaders who claim that violent jihad is a justified 
course of conduct against the western invasion become popular. Many Muslims 
will seek violent jihad as an answer to the dilemma they are having.54 Their 
legitimacy of purpose trumps all else—the end justifying the means. Over time, 
proponents of the strategy of terror-violence against the U.S. and the West have 
acquired credibility, not to say legitimacy, even though their strategy includes 
resorting to indiscriminate violence against innocent civilians, which is in violation 
of the very Islamic precepts. Unjustifiable as these tactics are, their proponents see 
them as the only way to balance the asymmetry of the forces they face in an un-just 
world where no other remedies are available in hand.55 


Muslims have pride in their glorious history as they were –from Samarkand to 
Cordoba- producing intellectuals, scientists, thinkers, artists, enlightened rulers and 
societies that evidenced religious tolerance and economic progress at a time when 
Europe was still debating whether women have souls.56 Muslims attribute the 
deterioration of their civilization to repression, backwardness, and losing our way, 
rather than to Islam. We strongly reject any link between Islam and the 
deterioration of our civilization because Islam itself was our guide in the early days 
to building one of the most regarded civilizations in humankind’s history. 
Nonetheless, the values upon which the West built its progress are fundamentally 
universal; moreover these values have been in the fabric of the Islamic religion 
since its early days. 


Violence, degradation and hypocrisy are three concepts that, by and large, 
shape how Muslims perceive the West. Violence is evident in Iraq, Afghanistan, 
Palestine, Chechnya, as well as in the ugly war of the summer of 2006 against 
Lebanon and in threats against Iran. Hypocrisy becomes evident when Tony Blair 
(former British PM) preaches to Arabs about democratic principles, and then visits 
Libya to meet Colonel Gaddafi to negotiate his re-entering the international 
community.57 Hypocrisy is inherent in Condoleezza Rice’s revision of American 
strategy in the aftermath of Hamas’ victory in fair elections in Palestine, the 
Muslim brotherhood’s in Egypt and Ahmedinejad’s in Iran after she preached to 
the Egyptians about democracy in the Middle East in her speech in front of the 
American University in Cairo.58 Degradation is conspicuous in debating pulling 
away American troops because of losing 4000 but not thinking of the causalities of 
Iraqis, in equating deaths of thousands in Lebanon with the inconvenience of 
relocating some northern Israeli settlers for less than three weeks, and when 
Hezbollah captured three Israeli soldiers, Lebanon has to pay billions of dollars to 


 53. Id. 
 54. Id. at 143. 
 55. Id. 
 56. Tarek Osman, A Liberal Muslim’s letter to the West, Daily Estimate, Apr. 12, 2007, available 
at http://www.dailyestimate.com/article.asp?id=8983. 
 57. Id. 
 58. Id. 



http://amazon.com/gp/product/0670033006?ie=UTF8&tag=epact&link_code=em1&camp=212341&creative=384049&creativeASIN=0670033006&adid=f676751a-8687-4a3f-9c3e-dd85d5f70034
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repair what Israeli air strikes damaged.59 
C. How Americans Perceive the Middle East? 


In the post September 11th legal and political environment, anti-American 
sentiment in the Middle East is reciprocated by a growing anti-Arab and anti-Islam 
sentiment in America.60 As manifestations of violence by Muslims increase in 
different parts of the world, so do anti-Islam sentiments, particularly in the 
Western world. Reciprocal negative perceptions between the Western and Muslim 
worlds continue to escalate, threatening peace and security in Muslim countries 
and elsewhere in the world. Americans understand Islam as a religion which 
condones killing of other people in the name of Allah (the Arabic word means 
God). It is too easy to equate Islam with the poverty and material backwardness of 
most Islamic countries.61 Islam appears to be an aggressive religion to the Western 
writers and critics. Muslim civilization has been castigated as being backward, 
insular, stagnant, and unable to deal with the demands of modernization. Muslims 
are stereotyped as fanatics, intolerants, violent and thirsty for wars of aggression.62 
The average westerner thinks of Islam as fanatical, xenophobic, and a destructive 
force.63 In his 1996 article, John Esposito warned Americans that in the post-cold 
war period, Islam will be seen as the next global threat, both ideologically and 
politically, in order to fill the threat vacuum.64 


If Americans are seen as the rapists, bullies, and mindless killers in the culture 
of the Muslim world, Muslims are seen no better by the American mainstream 
media.65 Villains in Hollywood movies or TV shows invariably have terrorism link 
back to a Muslim terrorist group or cause. William Fisher, a former U.S. diplomat, 
warned of an “uninformed and unreasoning Islamophobia that is rapidly become 
implanted in our national genetics.”66 News and people from the Middle East are 
received with themes of hurt, fear and suspicion. The conceptualization of the 
threat has many fronts. In general, while the government would consider the threat 
from a certain organization, most Americans would consider it from a region or 
ideology or both. Fox News Network host Bill O’Reilly commented about writing 
a book about Islam, and he denounced the idea by saying it is “our enemy’s 
religion.”67 In his famous book “Clash of Civilization”, Professor Samuel 
Huntington of Harvard asserts that “some westerners have argued that the West 
does not have problems with Islam but only with violent Islamic extremists… but 
evidence is lacking… the underlying problem for the west is not Islamic 


 59. Id. 
 60. Singer, supra note 4, at 2. 
 61. John Carroll, Intellectual Property Rights in the Middle East: A Cultural Perspective, 11 
FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 555, 583 (2001). 
 62. Shaheen Sardar Ali & Javaid Rehman, The Concept of Jihad in Islamic International law, 10 
J. CONFLICT & SECURITY L. 321 (2005). 
 63. Carroll, supra note 61, at 583. 
 64. Esposito, supra note 7, at 131. 
 65. Singer, supra note 4, at 2. 
 66. William Fisher, Bush’s Mixed Signals, COUNTER-CURRENTS, April 21, 2006, available at 
http://www.countercurrents.org/fisher050406.htm. 
 67. Tessler, supra note 43, at 175. 
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fundamentalism. It is Islam.”68 He goes on to describe Islam as a religion of the 
sword… glorifying military virtues. In his perception, the Quran (Holy Book of 
Muslims) “and other statements of Muslim beliefs contain few prohibitions on 
violence and a concept of non-violence is absent from Muslim doctrine and 
practice.”69 


Today, intellectual westerners misconstrue Islamic principles and tenets as 
terrorism and fundamentalism.  The media has reinforced a false stereotype of 
Muslims and Islam.70 A researcher in the American Enterprise Institute has argued 
that Bin Laden is applying what he has learnt from Quran. He is fully justified to 
kill thousands of civilians because God in Islam asked him to do so.71 
D. Islamic Stance on Terrorism 


The overarching principle in Islam concerning violence is the famous verse in 
the Quran: “the taking of one life is like the killing of all humankind.”72 Islam 
strongly renounces the killing of innocent civilians, children and women even in 
war times.73 Principles and tenets of Islam encourage and promote coexistence and 
cooperation, not confrontation and hate. From the early days of Islam, Prophet 
Mohamed hosted the Jewish in the first Muslim city ever in history. 


Islamic law is one of the world’s major non-western legal systems. Sharia (the 
right path in Arabic) includes a conglomeration of Islamic law principles.74 As 
long as a substantial number of terrorist acts are perpetrated by or upon Muslims, 
or within Islamic lands, the proper legal focus must not be limited to an 
exclusively western sense of legality, Islamic legal theory has to be explored to 
fully understand and ultimately control international terrorism. Islam claims 20% 
or more of the world’s population as its adherents.75 A complete understanding of 
the stance of Sharia on international terrorism will be helpful. A brief orientation 
of the hierarchy of Islamic law is critical; Sharia includes two types of sources, 
primary and secondary sources. 


The primary source of Islamic law (Sharia) is the Quran. Muslims believe that 
the Quran is the word of God, which Mohamed, the last prophet, relayed through 
revelations from 610 A.D. until 632 A.D. The Quran contains 114 suras, it is the 
constitution of all Muslims, a source which trumps all other sources and is 
regarded by Muslims as the highest authority in all facets of life, including legal, 


 68. Id. 
 69. Ali & Rehman, supra note 62, at 329. 
 70. John H. Donboli and Farnaz Kashefi, Doing Business in the Middle East: A Primer for U.S. 
Companies, 38 CORNELL INT’L L.J. 413, 418 (2005). 
 71. Ali Alfoneh, American Enterprise Institute, October 2007 (on file with author). 
 72. U.S. Inst. of Peace, Special Report: Islamic Perspectives on Peace and Violence, Jan. 24, 
2002, at 3, available at http://www.usip.org/pubs/specialreports/sr82.pdf. 
 73. Quintan Wiktorowicz and John Kaltner, Killing in the name of Islam: Al-Qaeda’s Justification 
for September 11, 10 Middle East Policy Council 2 (2003), available at 
http://www.mepc.org/journal_vol10/0306_wiktorowiczkaltner.asp. 
 74. Donboli and Kashefi, supra note 70 at 418. 
 75. David Aaron Schwartz, Note: International Terrorism and Islamic Law, 29 COLUM. J. 
TRANSNAT’L L. 629, 634 (1991). 
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social, political and economic matters.76 The second source of Islamic Law is the 
Sunna or traditions of the prophet Muhammad. Sunna (Tradition) is the Prophet 
Mohamed’s reported sayings, deeds, and approval of practices. Where the Quran is 
silent or ambiguous, Sunna is considered to be a supplementary or interpretative 
source.77 


Secondary sources of Islamic law consist of Ijma, or agreement of 
jurists among the followers of the Prophet Muhammad in a particular 
age on a question of law….  Ijma, as a source of law, is supported by 
the Quran and Sunna, [and]… qiyas, translated as analogical deduction. 
Analogy can only be employed if no guidance is available on the point 
under discussion in any of the other three sources of law. Another 
source of law is ijtihad, which literally means striving [or] exerting.78 


Sharia is a driving force in the Middle East, where most people are religious 
or reluctant to challenge religious beliefs. Sharia is the highest source of legal 
reference in Saudi Arabia’s, Iran’s and Egypt’s constitutions, which are the main 
source of legislation.79 Sharia is a complete legal system which has its own distinct 
characteristics and is recognized by international law.80 I will examine three 
different doctrines of Islamic jurisprudence which bear directly on international 
terrorism: the role of international covenants, Jihad (a particular emphasis on this 
word), and forbidden acts to show that Islamic treaty law is rich with principles 
that renounce terrorism. 
1. International Covenants 


Muslim countries have to honor their obligations under international 
treaties.81 This sense of legal obligation does not stem only from the sanctions 
which would be imposed if there is a violation of any of the treaties’ provisions. 
Rather, a simple verse in the Quran also obliges Muslims to honor their contractual 
obligations: “O Believers, you have to honor your contractual agreements.”82 This 
means that every Islamic country that has entered into an anti-terrorist compact is 
committed under Islamic law to honor that agreement.  Moreover, Muslim jurists 
have ruled that international covenants acceded to by Islamic countries have 
become a part of Islamic law.83 


Multilateral covenants, compacts and agreements have long been the legal 
method of choice for combating terror violence. Sharia sanctions violations of 
these agreements; every Islamic country that has entered into an anti-terrorist 
compact is committed under Islamic law to honor that agreement.84 Many Islamic 


 76. Ali & Rehman, supra note 62 at 324-25. 
 77. Id. at 325. 
 78. Id. 
 79. Schwartz, supra note 75, at 636. 
 80. Id. 
 81. Id. at 637-38. 
 82. Id. 
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 84. Id. at 637. 
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countries have signed most of the multilateral covenants that explicitly address acts 
of international terrorism. Schwartz found a double effect for Sharia in respect to 
terror violence. First, Islamic countries are authorized to enter into agreements that 
punish and extradite terrorists located within their jurisdiction. Second, a global 
agreement addressing terror violence would be welcomed by Islamic countries.85 
Since the inception of the UN and the prohibition of the use of force, Islamic 
countries have fully complied with the UN charter, renouncing terrorism, 
aggression and violence, in addition to maintaining their Islamic credentials, which 
is consistent with As-siyar. Moreover, the preamble of the charter of the 
Organization of Islamic conference affirms the commitment of Islamic countries to 
adhere to the principles found in United Nations charter.86 
2. “Jihad” 


“[T]he classical jihad ideology is often deployed to cast doubts on the 
compatibility of Islam with modern norms of international law as enunciated in the 
United Nations charter.”87 This misunderstood word is used to embrace the 
concept that Islam condones the killing of people in the name of God. On the 
contrary, Jihad is a very broad Arabic word, and it “does not have a singular 
meaning but can be qualified to suggest different things.”88 A literal meaning of it 
is “‘effort,’ ‘attempt;’ or ‘exertion’… to overcome evil.”89 Ibn Taymiyya, a 
prominent Muslim scholar in the medieval centuries, explained the concept “Jihad” 
as a means of defensive war to protect Dar Islam (Muslim states) against 
invaders,90 similar to the notion of self defense under international law. Islamic 
scholars distinguish between greater Jihad, which means the struggle one has 
against oneself, with lesser Jihad, which refers to fighting in the name of God. 


[T]errorists use the Islamic historical division of the world into two 
parts, Dar al Islam and Dar al harb, to set up the framework for their 
offensive Jihad… However, a careful contextual reading of verses in 
Quran and others rebut the terrorist’s interpretation. Moreover, many 
scholars argue that viewing Jihad as an offensive war is faulty and fails 
to take into account the underlying religious beliefs and 
responsibilities… Terrorists pick and choose certain tenets of Sharia to 
justify their actions… [and] use Islam as a political tool to further their 
specific agendas.91 


Thus it would seem that Islam, unlike Christianity, justifies killing in some 
circumstances. 


 85. Id. at 640-41. 
 86. Ali & Rehman, supra note 62, at 343 (internal citations omitted). 
 87. Id. at 322. 
 88. RACHEL SALOOM, Comment: Is Beheading Permissible Under Islamic Law? Comparing 
Terrorist Jihad and the Saudi Arabian Death Penalty, 10 UCLA J. INT’L L. & FOREIGN AFF., 221, 229 
(2005). 
 89. John Alan Cohan, Formulation of a State’s Response to Terrorism and State-Sponsored 
Terrorism, 14 PACE INT’L L. REV. 77, 98 (2002). 
 90. See Bassiouni, supra note 30, at 131-34. 
 91. SALOOM, supra note 88, at 248. 
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Political violence has existed in every civilization. “Throughout its fifteen 
centuries [Islam] has witnessed political turmoil and upheavals and also periods of 
peace and stability, during which the sciences and the arts have made extraordinary 
strides and contributed significantly to other civilizations.”92 The Muslim world 
has, in the last two hundred years, suffered at the hands of Western imperial 
powers. Recently, the Muslim world has started to selectively strike back against 
the Western world, with the U.S. responding in kind, thus fueling predictions of a 
“clash of civilizations.” The endless circle of blood between Americans and 
Muslims (in Iraq) may feed into the proposition that there is a conflict of 
civilization between the Muslim world and the Jeudo-Christian western 
civilization. This self fulfilling prophecy - put succinctly by Cherif Bassiouni - 
evoked Muslims to be inclined to accept a new anti-American sentiment to 
political Jihad as long as it is reciprocated by an increasing anti-Islam approach by 
Neoconservatives, the protestant Christian right and other American Pro-Israel 
supporters. Therefore, Bassiouni added that the modern doctrine of Jihad can only 
be explained by taking account of historical, social, political and economic events 
that surrounded and influenced Muslims.93 


Nonetheless, the term “jihad” is surely one of the most powerful terms in the 
Muslim psyche. “It evokes the legitimate self-defense struggle of the Prophet and 
his followers in the glorious days of early Islam. What can be more powerful and 
more moving to the downtrodden masses in the contemporary Muslim world than 
jihad?”94 In this era of global communications, these masses can see what the 
modern world has to offer them and of what then they are deprived. Cherif 
Bassiouni95 argued, “if these masses could also see how frequently, how 
improvidently, and how dubiously the term jihad has been used by unqualified 
political violence proponents, their reactions may well be different.”96 The resort 
to force as part of jihad in the early days of Islam was justified by self-defense and 
by the fact that Muslims had no freedom to propagate Islam or to practice it freely 
in non-Muslim controlled areas. However, it must also be said that the history of 
Islam is characterized by recurring violence claimed to be justified by jihad, even 
when it was not. Indeed, Bassiouni correctly argued that “[w]hatever justifications 
may have existed throughout the history of Islam, jihad in the name of the 
propagation of the faith can no longer be sustained in an era where freedom of 
religion, practice, thought, and speech are internationally guaranteed human 
rights.”97 He added, 


Thus, conflicts such as those between Palestinians and Israelis and 
between Chechnyans and Russians cannot be characterized as jihad, 
since they do not involve the religion of Islam. These conflicts are 


 92. Bassiouni, supra note 30, at 141. 
 93. Id. at 142. 
 94. Id. at 143 
 95. Distinguished Research Professor of Law and President Emeritus, International Human Rights 
Law Institute, DePaul University College of Law. 
 96. Bassiouni, supra note 30, at 143. 
 97. Id. at 145. 
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controlled by other aspects of Islamic law, which also recognizes in 
these cases the applicability of positive law, namely, international 
humanitarian law.98 


A mixed record is the history of Jihad in Islam.99  Quite clearly, it is subject 
to interpretation, and has been subject to manipulations as well, essentially for 
political reasons or in order to achieve a political goal. Bassiouni reasoned the 
existence of a contemporary doctrinal approach to Jihad because of the fact that 
there was a mixed record and different interpretations. He further suggested that 
Jihad is equivalent to the international law of self-defense, and hence a doctrine 
subject to the same limitations on the methods and means of warfare in accordance 
with contemporary international humanitarian law.100 


This verse and others evidence the universality of humankind, 
notwithstanding its diversity. Other verses of the Qur’an reveal that man 
was created with the spirit of the Creator. How then can a believer in 
Islam engage in killing, torturing, and humiliating another human being 
created by God and infused with His Divine Spirit? No political 
doctrine of jihad can override this higher religious value. And yet 
tragically, this higher religious and humanistic value is violated with 
scant reaction from the Muslim religious establishment and from 
knowledgeable secular Muslims intellectuals. Jihad, like many other 
aspects of Islam, has its theoretical and practical aspects, both being 
frequently quite apart from one another. In fact, both dimensions are 
fragmented as they reflect a much greater diversity in Islam than its 
proponents tend to reflect in their words. Perhaps all concerned should 
heed to a hadith by the Prophet: “if you see a wrong: you must right it 
with your hand, if you can or your words or with your stare, or in your 
heart, but that is the weakest of faith.”101 


The doctrine of jihad is central to Islamic international law. “[T]here are 
disagreements among jurists regarding the nature of jihad in Islam. Some argue 
that it is essentially defensive in nature, whereas others are inclined to consider it 
as offensive or aggressive element.”102 However, as Ali and Rehman presented in 
their paper, “the introduction of the dar-al-sulh as a third category of states in 
Islamic international law opens up the possibility of building upon options of 
peaceful settlement of disputes in the Islamic tradition.”103 Additionally, Islamic 
law, with its principles, could enrich international law in general, and in particular, 
could be very relevant to the current war on terrorism. 
3. Forbidden Acts 


Islamic law provides for extensive protections of diplomats, restricts the 
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taking of hostages, and prohibits unnecessary destruction of an enemy’s real or 
personal property. “Muslim jurists hold the rights of diplomats to be inviolable. 
Kidnappings or assassinations of foreign envoys have historically been prohibited 
by Islam… the safety and dignity of diplomats are sacrosanct.”104 Sharia has 
certain rules in respect to hostages during Muslim conquests. Exchange of hostages 
for Muslims is encouraged. Human life and personal property are sacred under 
Islam, principles of Sharia entrenched numerous rules applicable to non-
combatants, fields and forests.105 In addition: 


Respect for human life and personal property is a fundamental principle 
of Shari’ah. No non-combatant may be killed, unless purposefully used 
to shield the enemy, or unintentionally fired during a night-time or 
distant catapult attack. Fields are not to be unnecessarily spoiled, and 
forests may not be needlessly destroyed. Most importantly, even active 
combatants themselves are afforded certain fundamental protections at 
all time.106 


Islamic terrorists are no more representative of Islam than any fundamentalist 
terrorists are of their broader community. The U.S. should not 


[F]ail to make a distinction between fanatics, with a total disregard for 
life, who pose threat to all of humankind–irrespective of religion, 
culture or ethnicity-and those who simply have different ways of 
organizing their lives or different cultural preferences, but share the 
same basic goals and aspirations of all mankind: the pursuit of life, 
liberty and happiness.107 


Islam itself promotes raising the standard of living of Muslims, calling for 
peace and full submission to the will of the Almighty. Separating Islam from 
terrorism is a must to understand the extent of the problem; Muslims should be 
engaged in the war on terrorism not as enemies but as partners. 


Additionally, the tenets of Islamic jurisprudence are relevant to efforts to 
combat international terrorism and condemn terror violence. Terrorists invoking 
Islam have acted illegally, and this is as abhorrent to an Islamic state as it is to the 
west.  Sharia is almost forgotten as one of the most effective instruments against 
international terrorism. It provides a genuine, workable framework for countering 
international terrorism. It includes a wide range of interweaving legal theories, 
drawing together treaty making authority, military constraints, and an insistence 
upon human rights. Westerners can no longer overlook the importance of Sharia in 
combating terrorism. Up until now, international law has witnessed “little attempt 
to take on broad concepts of as-siyar in discussions on the law of nations, [human 
rights and laws of war]…. [The] “rules of Islamic international law could be 


 104. Schwartz, supra note 75, at 648-49. 
 105. Id. at 649. 
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applied to build a better and more effective international legal order.”108 
II. FREE TRADE AS A TOOL IN COMBATING TERRORISM 


The globalization of the Middle East has been confronted by much resistance 
among the populace in the region, who accuse globalization of being a western 
product that has to be rejected. However the people should know that globalization 
already took place and that there is no way out except to be a part of this game. It 
is better to be inside setting the rules of international trade than outside and forced 
to play by them anyway. Globalization has to take place in the Middle East. “[T]he 
increased involvement of the WTO, multinational corporations, international aid 
agencies, non governmental organizations, and foreign investors focusing on the 
development of non-oil industries through a process of market diversification and 
stabilization will improve the lives of those living in the Middle East,” thus rooting 
out all the causes of terrorism.109  Consequently, the frequency of terrorist attacks 
will be eliminated or at least lessened. 


International trade is thus a vital engine for poverty-reducing growth. 
Trade liberalization is one of the few policies that virtually all 
economists can agree on.  It creates wealth.  It reduces poverty.  It is a 
zero sum game.  The countries… that have intensified their links with 
the global economy through trade have tended to grow more rapidly 
over a sustained period….110 


On the legal aspect, free trade and trade liberalization in general would be a 
catalyst for improving the deficient legal regulatory rules and systems in the 
Middle East and facilitate the legal integration of the WTO as well. The Middle 
East will count on the U.S. to bring in free trade, as Americans are the pioneers of 
the creation of a global framework for free and fair trade.111 However, some 
scholars have argued that globalization is increasing transnational terrorism and 
that “openness is likely to increase the vulnerability of rich target economies both 
directly and indirectly.”112 If trade integration has a multilateral nature, terrorism 
also does. For example, there has been a spillover of terrorism from the U.S. to the 
UK and Spain as they joined the initial coalition against terrorism.113 
 
 


 108. Ali & Rehman, supra note 64, at 342. 
 109. Fandl, supra note 32, at 591. 
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/asset_upload_file629_10624.pdf. 
 112. Daniel Mirza & Thierry Verdier, International Trade, Security, and Transnational Terrorism: 
Theory and Empirics 25 (World Bank Policy Research Working Paper, Paper No. 4093, 2006), 
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A. Regional Agreements in the Middle East 
The Middle Eastern region represents the least integrated region in the global 


economy.114 Yet there are few prospects for regional agreements. For the most part 
they are still mere projects. The Maghreb Union, GCC, Euro-Mediterranean and 
GAFTA are the only regional agreements currently in existence. 
1. The Arab Maghreb Union (AMU) 


The Maghreb countries which consist of Algeria, Libya, Morocco, Mauritania 
and Tunisia, established the Arab Maghreb Union in 1989.115 This union 
comprises 62 million people “within a region that is rich in oil, natural gas and 
minerals.”116 The Union treaty calls for strengthening economic ties between the 
member states to allow for the free movement of goods, services and production 
factors.117 Although the member states announced plans for a custom union by 
1995, it was never achi 118


2. The Gulf Cooperation Council (GCC) 
GCC was established in 1981. The Council consists of 6 member states: 


United Arab Emirates, Bahrain, Qatar, Saudi Arabia, Oman and Kuwait.119 The 
aim of the establishment of the GCC can be deduced from the Charter’s preamble: 
“[t]o effect coordination, integration, and interconnections between them in all 
fields.”120 GCC represents the most ambitious sub regional Arab agreement. 
However, there are many challenges facing the GCC.  “Member states should have 
the necessary political will and should subordinate their systems to the 
Cooperation Council to build a strong regional block.”121  GCC also has a very 
ambitious plan to create a custom union and a union currency within the upcoming 
years.122 
3. Euro-Mediterranean Partnership (EMP) 


The EMP was created on November 28, 1995 in Barcelona when the 
Barcelona Declaration was signed by the EU and 12 Mediterranean Countries, also 
known as the Barcelona Process, which aims at a wide framework of political, 
economic and social relations between the EU and partners from the Southern 
Mediterranean region.123  “Its stated aim is to create a new political and economic 


 114. Andrä Gärber, The Middle East and North Africa: A Gridlocked Region at a Crossroads, 
COMPASS 2020, Jan. 2007, at 5, available at http://library.fes.de/pdf-files/iez/04746.pdf. 
 115. Robert W. McKeon, The Arab Maghreb Union: Possibilities of Maghrebine Political and 
Economic Unity, and Enhanced Trade in the World Community, 10 DICK J. INT’L L. 263, 263 (1992). 
 116. Id. at 263-64 
 117. Mohamed Finaish & Eric Bell, The Arab Maghreb Union, INTERNATIONAL MONETARY FUND: 
MIDDLE EASTERN DEPARTMENT, May 1994, at 5. 
 118. Fandl, supra note 34, at 622. 
 119. Amr Daoud Marar, The Cooperation Council for the Arab States of the Gulf, 10 L. & BUS. 
REV. AM. 475, 475 (2004). 
 120. Charter of the Cooperation Council for the Arab States of the Gulf, art. 4, May 1981, available 
at http://www.gcc-sg.org/eng. 
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force in the Mediterranean based on free trade and closer political cooperation.”124  
More than ten years after the Barcelona process, it is obvious that the economic 
and institutional deficits in the Arab countries are essential, and fundamental 
reorganizations of the structures are necessary to achieve the Barcelona goals125 of 
increasing economic integration between industrialized European countries and 
neighboring developing countries in the Middle East. Given its close proximity, it 
is clear that the EU has a great interest in the Middle East region. The primary goal 
of the EMP is to foster economic growth through free trade. However, the 
coverage of the EMP includes “a political and security partnership aim[ing] at 
creating a common area of peace and stability… [and] anticipate[s] a social, 
cultural and human partnership designed to increase exchanges between the civil 
societies of the countries taking part in the EMP.”126 
4. Great Arab Free Trade Agreement (GAFTA) 


The center-piece of the Economic integration between Arab countries,127 
GAFTA derives its importance from many aspects. Six decades have witnessed 
more failures than accomplishments in Arab economic integration.128 However 
Arab leaders have put it on the top of their political agenda for the coming Arab 
summit in 2008.129 GAFTA currently enjoys more political support than ever 
before. This agreement was limited to trade in goods when it was signed in 1997, 
yet the third wave of the Arab economic integration signifies a movement towards 
expanding the scope of the agreement to cover trade in services as well.130  The 
challenges are enormous. Most of them are of an economic nature but economic 
integration remains an indispensable matter for Arab countries. Otherwise they 
will fall behind. 
B. U.S. and Free Trade Agreements in the Middle East 


The 9-11 commission report recommended that “a comprehensive U.S. 
strategy to counter terrorism should include economic policies that encourage 
development, more open societies, and opportunities for people to improve the 
lives of their families and to enhance prospects for their children’s future.”131 U.S. 


(1996), (The 12 countries are: Algeria, Cyprus, Egypt, Israel, Jordan, Lebanon, Malta, Morocco, Syria, 
Tunisia, Turkey and Gaza Strip/West Bank). 
 124. Id. 
 125. Id. at 176. 
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COUNTRIES 6 (Bernard Hoekman & Jamel Zarrouk eds., The Univ. of Michigan Press 2002). Decree 
No. 365 called on Arab leaders to have an Arab summit to discuss the economic integration among 
Arab countries. 
 128. See generally, ARAB ECONOMIC INTEGRATION: BETWEEN HOPE AND REALITY 13 (Ahmed 
Galal & Bernard Hoekman eds., Brookings Inst. Press 2003). 
 129. Last Arab Summit was held in Riyadh 28/29 March, 2007, it is the 19th summit where the 
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to discuss the economic, social and development issues in the Arab world. 
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free trade agreements in the Middle East “pursue economic policies in a… political 
cauldron,” more than elsewhere in the world.132 The Middle East initiative is “a 
systematic plan with well identified precursor economic relationships between the 
U.S. and 14 Middle Eastern and four North African” countries.133 Robert Zoellick, 
former U.S. Trade Representative, mentioned that the U.S. aim is to fight terrorism 
“by spreading the message of prosperity and democracy throughout the world.”134 
The Bush Administration’s 2002 National Security Strategy identifies “free trade 
and free markets” as the keys to a secure America and the necessary components 
of the national security strategy.135 The U.S. National Security Strategy pointed 
out that “[e]conomic growth supported by free trade and free markets creates new 
jobs and higher incomes. It allows people to lift their lives out of poverty, spurs 
economic and legal reforms, and the fight against corruption, and it reinforces the 
habits of liberty.”136 The MEFTA initiative rests on a fundamental premise: 
“national security can be enhanced and terrorism can be fought with trade,” jobs, 
technology transfers, investment growth and modernization, which are thought to 
follow from the “free flow of goods, services, knowledge and capital.”137 


The events of September 11, 2001, demonstrated that weak states, like 
Afghanistan, can pose as great a danger to U.S. national interests as strong states. 
Poverty does not make poor people into terrorists and murderers.138 Yet poverty, 
weak institutions, and corruption can make weak states vulnerable to terrorist 
networks and drug cartels within their borders. Free trade and free markets have 
proven their ability to lift whole societies out of poverty. Therefore, the United 
States must work with individual nations, regions, and the entire global trading 
community to build a world that trades in freedom and therefore grows in 
prosperity.139 The international community has an enormous stake in the 
developments within the Middle East and has no real alternatives but to engage the 
region in the hope of reaching mutually beneficial outcomes. Jennifer Moore 
argues that the problems of poverty and underdevelopment in the Middle East have 
been compounded by the war on terror, and that the substantial reliance on military 
force as opposed to alternative means of fighting terrorism “potentially feeds 


Congress, RL32638, at 5 (2006), available at http://vienna.usembassy.gov/en/download/pdf/mefta.pdf. 
 132. Ralph Folsom, Trading for National Security? United States Free Trade Agreement in the 
Middle East and North Africa, at 1 (U. of San Diego Sch. of L., Legal Stud. Res. Paper Series No. 07-
113, 2007). 
 133. Id. at 8. The Middle East countries are Bahrain, Egypt, Iran, Iraq, Israel, Jordan, Kuwait, 
Lebanon, Oman, Qatar, Saudi Arabia, Syria, United Arab of Emirates, and Yemen (Cyprus, the Gaza 
Strip and West Bank are also potential MEFTA partners). The North African countries include Algeria, 
Libya, Morocco and Tunisia. 
 134. Paul Magnusson, A Man of Many Missions, BUSINESS WEEK, Mar. 31, 2003, at 94-95. 
 135. Daniella Markheim & Anthony B. Kin, Free Trade with the UAE Supports America’s 
National Security Interests, THE HERITAGE FOUNDATION, Mar. 4, 2006, available at 
http://www.heritage.org/Research/TradeandForeignAid/wm1006.cfm. 
 136. Id. 
 137. Folsom, supra note 132, at 32. 
 138. Fandl, supra note 3, at 306. 
 139. Fandl, supra note 32, at 606. 
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ongoing conflicts rather than repressing them.”140 Additionally, the poverty and 
underdevelopment that existed in the Middle East prior to recent foreign 
intervention may have been exacerbated by the military actions against 
Afghanistan and Iraq. 


In his article, Kevin Fandl mentioned that “[s]ome members of the 
international community, while supportive of U.S. efforts in the war on terror in 
many respects, believe that the war is actually increasing terrorism.”141 French and 
German attitudes toward the war on terror were surveyed by a Research center 
(PEW), which found that a majority of people “believed that the Iraq war had 
undermined the struggle against terrorists and doubted the Bush Administration’s 
sincerity in trying to combat terror.”142 Lakdhar Brahimi, the United Nations 
Special Envoy to Iraq, stated in April 2004 that “there is no military solution to the 
problems in Iraq, and that the use of force, especially the excessive use of force, 
makes matters worse and does not solve the problem.”143 Daniel Benjamin and 
Steven Simon of Georgetown University recently affirmed that the number of 
Jihadists increased after the last war in Iraq, thereby increasing the long-term threat 
of terrorism.144 Further, “[i]t is simply no longer possible to maintain that the 
United States is winning the war on terror.”145 Military intervention is often a poor 
preventative measure against terrorism because the military is ill-equipped to 
address the modus operandi of terrorists. The idea of democratizing the Middle 
East is good, but unlikely to succeed without the social, economic, and 
demographic conditions necessary for sustainability. Benjamin and Simon 
conclude that broad reforms and a stronger international coalition are the most 
effective solution to the current quagmire.146 However, I find myself disagreeing 
with them. Democratizing the Middle East is a very naive idea, which sounds 
arrogant from the American side and does not relate to the cultural and historical 
background in this area of the world. 


Fandl correctly argued that “The terrorist networks are… a significant threat 
to world security not only because of the suicidal methods they employ, but also 
because of the status of the countries where these networks recruit new members, 
engage in training exercises and where the leadership seeks refuge.”147 He 
elaborated by saying that most of these countries are developing countries, lack the 
resources and the political structure to take preventive measures in order to sustain 


 140. Jennifer Moore, Collective Security with a Human Face: an International Legal Framework 
for Coordinated Action to Alleviate Violence and Poverty, 33 DENV. J. INT’L L. & POL’Y 43, 43 (2004). 
 141. Fandl, supra note 3, at 306. 
 142. Susan Sachs, Poll Finds Hostility Hardening Toward U.S. Policies, N.Y. TIMES, Mar. 17, 
2004, at A3. 
 143. John F. Burns, Iranians in Iraq to Help in Talks on Rebel Cleric, N.Y. TIMES, Apr. 15, 2004, 
at A1. 
 144. DANIEL BENJAMIN & STEVE SIMON, THE NEXT ATTACK: THE FAILURE OF THE WAR ON 
TERROR AND A STRATEGY FOR GETTING IT RIGHT xiv (Times Books 2005). 
 145. Id. at 126. 
 146. Id. at 197-208. 
 147. Fandl, supra note 32, at 597-98. 
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peace and crackdown on these organizations.148 Although the Bush administration 
realized the link between desperate economic circumstances and terrorism, they 
have chosen to counter the terrorist attacks primarily by military conquest. Four 
years after the Iraqi invasion, many Americans support the view that using force 
may not be the best solution to uproot terrorist organizations. Terrorists are non-
conventional actors who support their non-conventional weapons by selling 
ideology to seek new fellows. Osama Bin laden’s capture or even death will not 
end the terrorist attacks; his ideas are still there and have an enormous impact on 
the people who live in impoverished and desperate conditions in the Middle East. 


The opening of markets in the Muslim world is desperately needed.149  
According to Brink Lindsey of the Cato Institute, 


Trade and investment barriers are pervasive, and exports other than oil 
remain puny….It is now clear that Americans live in a dangerous 
world—and that the primary danger at present emanates from the 
economic and political failures of the Muslim world… Those failures 
breed the despair on which violent Islamic extremism feeds; no 
comprehensive campaign against terrorism can leave them 
unaddressed… The national security dimension of trade policy is once 
again plainly visible…  It’s true that scrapping protectionist policies, by 
itself, will not guarantee economic revitalization. But the fact is that 
integration into the larger world economy has been central to every 
developing country success story of recent times. Exposing the 
economy to foreign competition and capital acts as a catalyst for more 
systemic reforms. And over the longer term, such far-flung examples as 
Chile, Mexico, Taiwan, and South Korea demonstrate the 
interconnectedness of globalization, economic dynamism, and eventual 
democratization. Meanwhile,… the West can do more to facilitate 
Muslim countries’ participation in global commerce… President Bush 
has made it amply clear that fighting terrorism is the overriding priority 
of his administration. To wage that fight with maximum effectiveness, 
he will need to convince Congress and the nation that promoting world 
trade will help to defeat the destroyers of the World Trade Center.150 


Establishing free trade in this area would increase job opportunities, economic 
growth, cut poverty and enhance the rule of law in the Middle East; development 
in the Middle East should be a major component of U.S. foreign policy.151 
Economic development in the Middle East is the most effective means of 
maintaining peace and increasing normalization, thereby breaking the cycle of 
mistrust, violence, and instability that plagues the Middle East. A positive cycle of 
economic expansion would enhance the region’s political stability, which would 


 148. Id. at 598. 
 149. Brink Lindsey, Free Trade and Our National Security, WASHINGTON TIMES, Dec. 5, 2001, 
available at http://www.freetrade.org/node/244. 
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 151. Fandl, supra note 32, at 617-21. 



http://www.freetrade.org/node/244





HASSANIEN_36.2_FINAL 6/5/2008  1:09:51 PM 


242 DENV. J. INT’L L. & POL’Y VOL. 36:2 


 


then foster economic growth by bolstering investor confidence. Economic 
opportunities are enormous in the Middle East.152 Furthermore, “the Middle East is 
situated in a strategic global position featuring many dynamic trade and investment 
opportunities.”153 It has been argued that political and economic stability can be 
created if the U.S. and Middle Eastern countries make certain conditions 
conducive to the following economic measures:154 


(1) Increased foreign private investment 
(2) Increased free trade agreements between the U.S. and Middle Eastern 


countries. 
For most Arab countries, trade with the EU is a multiple of trade with the U.S. 


However, the U.S. is far more strategically important than trade figures alone 
would indicate.155 Moreover, the U.S. differs from the EU as the first advocates for 
behind the border issues including environmental and labor rights protection. 
These two issues rank prominently on the U.S. negotiating agenda for any FTA.156 
Furthermore, unlike the Euro-Med agreements that tend to be drafted in vague 
language, the template for American bilateral agreements is a highly specific and 
enforceable legal document. In general, any preferential trade agreement with the 
U.S. would result in more consequential commitments than an EU-Med agreement 
would. 
C. The Rise and Fall of MEFTA 


MEFTA is the first attempt to increase the scope of U.S. attention towards the 
Middle East beyond the Israeli-Palestine, Palestine-Hezbollah and Iraq/Iran-U.S. 
conflict. President Bush, in a speech at the University of South Carolina, proposed 
creating a comprehensive free trade area between the U.S. and the Middle East 
(MEFTA) within a decade.157 In his speech, President Bush mentioned that the 
“Arab world has a great cultural tradition, but is largely missing out on the 
economic progress of our time. Across the globe, free markets and trade have 
helped defeat poverty, and taught men and women the habits of liberty. So I 
propose the establishment of a U.S.-Middle East free trade area within a decade, to 
bring the Middle East into an expanding circle of opportunity, to provide hope for 
the people who live in that region.”158 


 152. Daniel Lubetzky, Incentives for Peace and Profits: Federal Legislation to Encourage U.S. 
Enterprises to Invest in Arab-Israeli Joint Ventures, 15 MICH. J. INT’L L. 405, 410 (1994). 
 153. John H. Donboli & Farnaz Kashefi, Doing Business in the Middle East: A Primer for U.S. 
Companies, 38 CORNELL INT’L L.J. 413, 414 (2005). 
 154. Roni N. Halabi, Stability in the Middle East Through Economic Development: An Analysis of 
the Peace Process, Increased Agricultural Trade, Joint Ventures, and Free Trade Agreements, 2 
DRAKE J. AGRIC. L. 275, 295-96 (1997). 
 155. Robert Z. Lawrence, Recent U.S. Free Trade Initiatives in the Middle East: Opportunities but 
no Guarantees 4-5 (John F. Kennedy Sch. of Gov’t Fac. Res. Working Paper Series, Paper No. 
RWP06-050, 2006), available at http://ssrn.com/abstract=939656. 
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MEFTA negotiations will take place bilaterally with countries in the region, 
which will then be combined into single overreaching arrangements between U.S. 
and the region as a whole.159 On the one side, the U.S.’s interest in this agreement 
is primarily geopolitical and security. On the other side, the interest of Arab 
countries is primarily economic. Robert Lawrence of Harvard summed four 
primary economic advantages for this free trade.160 The first is increased trade and 
investment, second is reducing trade diversion that results from other preferential 
arrangements, such as EU-Med agreements by enhancing the bargaining power of 
Arab countries with other countries that wish to be accorded similar treatment to 
U.S.161 Third is deepening the regional economic integration either between all 
Arab countries or a select group of Arab countries to launch a regional 
integration.162 The efforts of increasing the integration of the Middle East in the 
global world would include the establishment of this area within a decade, reform 
efforts to prime countries in the region for WTO membership, trade capacity 
building for integration into the global trading system, reform of commercial and 
judicial codes, and improved transparency to fight corruption. There are certain 
prerequisites for participation in MEFTA. Countries in the region may have to join 
the WTO, enter into bilateral trade and investment framework agreement and BIT 
with the U.S. with an additional requirement to abandon all primary, secondary, 
and tertiary economic boycotts of Israel organized by the Arab league.163 


Deep-integration free trade agreements are a potentially useful mechanism for 
leveraging and locking in domestic reforms.164 Informal barriers to trade such as 
monopoly public sector service providers and problematic customs administration 
and attendant corruption significantly hamper cross border integration, and U.S.-
style deep integration agreements may be useful in reforming these practices in a 
way that the shallow integration initiative of the Euro-Med almost surely 
cannot.165 Yet preferential trade agreements cannot remake legal and educational 
systems, enhance work habits, protect environments, encourage human rights and 
respect for minorities, and all the other collateral benefits without shifts in how 
Arab governments perceive their leadership and management functions. But they 
can be helpful and may be sufficient for defining a workable template for low risk 
options that move Arab regimes with more confidence to face the severe 
challenges of the com 166


Although MEFTA, like CAFTA, NAFTA and other U.S. FTAs, is about 
trade, investment and technology, some commentators have argued that MEFTA, 


 159. Lawrence, supra note 155, at 2. 
 160. Id. 
 161. Id. 
 162. Id. 
 163. Id.  Arab boycott is Primary in the sense that all trade with Israeli companies is banned. 
Secondary in the sense that doing business with firms that contributes to Israel’s military or economic 
development is also forbidden. Tertiary in the sense those foreign companies with ties to Israel have 
been blacklisted. 
 164. Id. 
 165. Id. at 17-8. 
 166. Id. at 23. 
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because of the location and national security of U.S., “is really about terrorism and 
security, including oil security.”167 
D. Recent Developments in MEFTA 


Since the invasion of Iraq, in an attempt to improve the political stability in 
the region, the U.S. has sought to increase trade and investment in the Middle East. 
“By creating trade and investment framework agreements (TIFAs), Bilateral 
investment treaties (BITs), and Free Trade Agreements, the United States has 
sought to enhance its economic stake in the Middle East in order to improve long-
term diplomatic relations and stability in the region. Since the launching of the 
MEFTA, the Bush administration has signed [TIFAs] with Saudi Arabia, Egypt, 
Kuwait, Bahrain, the United Arab Emirates, Qatar and Oman. [TIFA] are intended 
to protect investors and intellectual property, and promote commercial 
transparency and efficiency.” 168 Additionally, the U.S. has “worked to expedite 
accession to the WTO with nations such as Saudi Arabia and Lebanon. The Bush 
Administration hopes that such initiatives will eventually lead to the establishment 
of a Middle East free trade area by 2013. The [U.S.] is attempting to create this 
free trade zone by actively supporting WTO membership for countries like Saudi 
Arabia and Lebanon, and helping current Middle Eastern WTO members 
implement trade agreements.”169  Commentators have noted that “increased trade 
and investment in the region will facilitate growth, job creation, and a dynamic 
economy that no longer depends on oil.”170 In addition to the free trade 
agreements, the U.S. has concluded Qualified Industrial Zone agreements (QIZ) 
with the Palestinian Authority, Jordan and Egypt. These QIZ agreements provide 
for preferential access to the U.S. market for qualifying goods by meeting local 
content requirements specified in terms of U.S., Israeli, and the third country’s 
input content.171 


While Mary Jane Bolle of the Foreign Service, Defense and Trade division in 
the State Department argues for MEFTA, adding that MEFTA is a catalyst for 
economic development in the Middle East,172 other commentators take a contrary 
approach and argue against MEFTA. They confirm that the current structural 
impediments to intra-regional economic cooperation will inhibit the prospects of 
an integrated Middle East economic system.173 Therefore, MEFTA will create a 
hub and spoke relationship. A hub and spoke MEFTA could potentially divert 
foreign investment away from the Middle East, as investors would prefer to set up 
manufacturing or services facilities in the U.S. and get duty free access to all of the 


 167. Folsom, supra note 132, at 30-31. 
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 169. Id. at 458. 
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 172. MARY JANE BOLLE, MIDDLE EAST FREE TRADE AREA: PROGRESS REPORT, CRS Report for 
Congress, RL32638, at 11 (2006), available at http://vienna.usembassy.gov/en/download/pdf/mefta.pdf. 
 173. Bessma Momani, A Middle East  Free Trade Area: Economic Interdependence and Peace 
Considered, 30 WORLD ECON. 1682 (2007). 
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Middle East spokes.174 
The breakdown of FTA negotiations with the UAE signifies the strategy of 


the Bush administration of picking off easy partners. Morocco, Bahrain and Oman 
are not significant U.S. trade partners. The political firestorm which took place 
after the state owned Dubai ports acquired a British company operating six 
seaports in 2005, the Dubai ports world promised to sell the interest to an unrelated 
U.S. buyer after Congress, the press and a substantial portion of the U.S. public 
strongly opposed the takeover. Following this, free trade negotiations with UAE 
have been put on a back burner. 


So far, MEFTA includes four members. Economically speaking, it is 
insignificant. Major trade partners and key players in the Middle East still fall out 
of MEFTA’s reach; Egypt, Turkey and Saudi Arabia are examples of this.  In his 
article, Folsom argued that trade has become a cover for U.S. national security 
needs and goals, and termed MEFTA as an attempt act creating a law of 
comparative security advantage.175 


The military component of the U.S. counter-terrorism approach is aggravating 
the terrorism problem across the Middle East and increasing the Anti American 
sentiment. Thinking of alternative options to combat terrorism will remain at large 
through unorthodox means as the nature of international terrorism is itself 
unconventional. The Bush Administration has to revive the MEFTA; national 
security is inextricably linked to free trade and development in the Middle East. 
One question is whether free trade would root in the current regimes in the Middle 
East. This would defeat the whole purpose of an open market, and the elite will 
continue to control the resources of the whole country, poverty will increase, and 
the regimes will be more brutal in oppressing the people. However one caveat is 
that U.S. administration has to add a political reform component to its free trade 
package which will circulate across countries in the region. The link between 
democracy/political reform and signing of free trade agreements should not be 
separated. The U.S. has to support the secular opposition forces in these countries, 
requiring more participation in the civil society and engaging Muslim oriented 
political groups. 


If MEFTA does not to proceed in the Middle East, one can say that a 
significant portion of the generation in the Muslim world will face conditions that 
would fulfill Al-Qaeda’s dream of recruiting hundreds of thousands of poorly 
educated people. These generations would be living in crowded mega cities and 
will become attractive recruits for radical groups and organizations that are 
alienated from the global economic, social and political system. This generation 
will grow up angry and will seek someone to blame, in a political atmosphere in 
which their impressions of the U.S. will be largely shaped by Abu Ghraib and 
Guantanamo photos or stories. The war on terror will not be won through any 
territorial conquest or individual’s capture. It will only end in the realm of 
perceptions, when the U.S. and the Muslim world see each other not as in conflict 


 174. Id. 
 175. Folsom, supra note 132, at 31. 







HASSANIEN_36.2_FINAL 6/5/2008  1:09:51 PM 


246 DENV. J. INT’L L. & POL’Y VOL. 36:2 


 


but as operating toward shared goals, mainly, development, political reform, 
international peace and free trade. A mutual cooperation between the Muslim 
world and the U.S. is the key to victory in the war on terrorism. The U.S. has to 
reinforce local reforms, efforts and avoid being seen as meddling in the internal 
affairs by supporting a certain power over another.176 
III. INTERNATIONAL LAW AND TERRORISM 


This part is divided into two sub-parts. The first will examine the widely held 
view that international law does not provide a definition of terrorism, compares 
this approach with the terrorism definition in the domestic legal system of the 
United States and in the Middle Eastern jurisprudence, and the different 
international instruments that deal with terrorism. The second part suggests that the 
U.S. should engage the Muslim world in the war on terror and discusses how the 
international community can be engaged in the war on terror in the Middle East. 
A. Terrorism in International Law 


The war on terrorism has exposed some cracks in the foundation of 
international law;177 a series of deficiencies in international law were demonstrated 
by the attacks of September 11. These include, but are not limited to: (a) The 
absence of a comprehensive international legal framework to address terrorism; (b) 
The absence of adequate international criminal law infrastructure to address 
massive crimes against humanity and/or acts of war, particularly by non-state 
actors; (c) The absence of sufficient international legal mechanisms for regulating, 
monitoring, prosecuting, and punishing non-state actors; and (d) The absence of 
international policing capacities and adequate cooperative arrangements to 
undertake intelligence gathering and crime prevention at the international or 
multilateral level.178 Terrorism raises a lot of questions in international law about 
self-defense, the law of armed conflict, and the definition of terrorism and 
reprisal.179 However discussing all these issues is beyond the scope of this article. 


Although terrorism is the most regularly used word in the world now, still 
there is no consensus among the international community on the definition for this 
term. Nonetheless, the definition of terrorism in both U.S. and Middle East 
jurisprudence are the most relevant in reaching an agreement between the two 
worlds.  The main obstacle to creating a coherent international approach for 
combating terrorism is the absence of an agreed definition.180 The first attempt to 
define terrorism in the 1937 Terrorism Convention failed. Its abstract definition 
was not acceptable to states, at least partially due to the difficulty of implementing 


 176. Lawrence, supra note 155, at 20. 
 177. Tung Yin, Ending the War On Terrorism One Terrorist at a Time: A Noncriminal Detention 
Model for Holding and Releasing Guantanamo Bay Detainees, 29 HARV. J.L. & PUB. POL’Y 149, 152 
(2005). 
 178. Ved P. Nanda, Foreword: Combating International Terrorism, 31 DENV. J. INT’L L. & POL’Y 
vi, vii-viii (2002) (highlighting actions taken in the wake of 9-11 terrorist attacks). 
 179. See e.g., Laura Dickinson, Using Legal Process to Fight Terrorism: Detentions, Military 
Commissions, International Tribunals, and the Rule of Law, 75 S. CAL. L. REV. 1407, 1408-09 (2002). 
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the definition in domestic legislation.181 Similarly, the U.S. draft in 1972, which 
defined terrorism in the abstract, did not attract sufficient support to be opened for 
signature.182 Rather than continue to attempt to establish a universal jurisdiction 
with respect to terrorism, the international community, through conventions and 
Security Council and General Assembly resolutions, opted for a system whereby 
states exercise domestic criminal jurisdiction over acts of terrorism. This 
incremental criminalization has produced a list of disparate proscribed acts 
reflecting those acts that most harm states’ interests but upon which agreement can 
be reached. Historically, there have been many international conventions and 
agreements that have condemned terrorist acts, including hijacking, hostage taking, 
and terrorist bombing.183 The UN, out of a recognition of the politics associated 
with reaching an acceptable global definition for terrorism, elected to avoid the 
term terrorism and have a rather piecemeal approach to terrorism.184 Consequently, 
the UN carefully carved out very specific acts in selected international treaties to 
characterize as terrorism. The statement “one person’s terrorist is another person’s 
freedom fighter”, still blocks a global consensus on a precise definition of 
terrorism.185 For example, the suicide bombers who killed innocent civilians in 
Israel are terrorists in the west but freedom fighters in the Middle East. By the 
same token the use of force by Israel as a state and its killing innocent Palestinian 
civilians hold Israel as a state supporting terrorism in the Middle East but it has 
legitimacy in the west and is rarely criticized for its acts. 


Despite the world’s reaction to the events of September 11, 2001, there seems 
little chance that a comprehensive convention on terrorism will emerge from the 
UN in the near future. Terrorism is now used as a legal term, and thus should be 
accompanied by a legal definition. There are dangers in using terrorism as a legal 
term without defining it, as the widespread potential for (and some actual) 
avoidance and abuse of Security Council 1373’s obligations illustrates. 


Countries have responded to the terrorism question by taking matters into 
their own hands and fighting back with the use of armed force. These measures 
have proved ineffective against terrorism. International treaties are the best avenue 
to mobilize the international community towards certain issues such as terrorism; 
however, the UN has not been an effective mechanism in engineering a pragmatic 
solution to terrorism.186 


With that in mind, elements of terrorism have to be mentioned so that we can 
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know precisely what elements spark all the differences and block every 
international consensus on a global definition of terrorism. Terrorism in the Middle 
East: Cherif Bassiouni, a prominent International criminal law professor in the 
U.S. and originally from Egypt, defines terrorism as “individual or collective 
coercive conduct employing strategies of terror violence which contain an 
international element or are directed against an internationally protected person” 
when: 


(a) The perpetrator and victims are citizens of different states or 
(b) Duly accredited diplomats and personnel of international organizations 


acting within the scope of their functions 
(c) International civil aviation 
(d) The mail and other means of international communications and 
(e) Members of nonbelligerent armed forces.187 
In the U.S., there are nineteen definitions for terrorism; a congressional 


subcommittee found out that every federal agency with a counterterrorism mission 
uses a different definition of terrorism.188 Chapter 113B of title 18 deals with 
terrorism. 18 USCA § 2331(1) defines international terrorism as activities 
involving violent acts that constitute crimes in the U.S. that appear to be intended: 


i. To intimidate or coerce a civilian population 
ii. To influence the policy of a government by intimidation or coercion; 


or 
iii. To affect the conduct of a government by mass destruction, 


assassination, or kidnapping and that occur primarily outside U.S. 
territorial jurisdiction or transcend boundaries in some way.189 


Second, 18 USCA § 2332b, defines the federal crime of terrorism in (g)(5) as 
a breach of listed provisions of U.S. criminal law that are calculated to influence or 
affect the conduct of government by intimidation or coercion, or to retaliate against 
government conduct.190 


Michael Reisman lays out three effects of terrorism: “an immediate effect of 
killing or injuring people; an intermediate effect of intimidating a larger number of 
people and influencing their political behavior of the government; and an 
aggregate effect of undermining public order.191 However, the victims of terrorism 
are always innocent civilians, consequently any successful definition of this term 
should “concentrate on the act and not the political, religious, or social causes 
which motivate the act.”192 


 187. M. BASSIOUNI, INTERNATIONAL TERRORISM AND POLITICAL CRIMES, at xiv (1975). 
 188. Young, supra note 181, at 76-77. 
 189. Federal Courts Administration Act of 1992, 18 U.S.C.A. § 2331 (West 2008) (hereinafter 
FCAA) 
 190. Id. at § 2332b. 
 191. Reisman, supra note 183, at 6-7. 
 192. Addicott, supra note 184, at 216. 
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The war on terrorism combines the elements of an international armed 
conflict and international criminal investigation. The creation of the legal 
framework for each of the hostilities is needed. Terrorism can either be treated as a 
criminal matter or an armed attack warranting response under the law of armed 
conflict.193 Both approaches have some loopholes and do not fit the 9-11 attacks 
perfectly.  The law of armed conflict does not appear to have anticipated the use of 
military force against non-state actors, thus the attacks are acts of war by non-state 
actors to be met with military force and direct application of the laws of armed 
conflict. This is the prevailing approach by President Bush and Congress. 
Wedgwood highlighted that the U.S. has failed to respond to Islamic 
fundamentalists’ terrorism as a criminal matter and the solution is to treat terrorism 
as a matter of war and to be conducted within war rules, including humanitarian 
law.194 This approach acknowledges that terrorism poses a new challenge to 
international rules relating to armed conflict, which also invokes a demand for the 
development of new legal regime effectively capable of addressing the threat of 
global terrorism.195 By the same token, Mark Baker proposed rewriting article 51 
of UN charter. He argues that the self-defense term has been stretched beyond any 
acceptable interpretation of article 51 in order to respond to terrorism. 
Consequently, he called on the UN and international community to adopt a stance 
against terrorism beginning with recognizing the legitimacy of the use of self-
defense against terrorist attacks.196 Or terrorist attacks constitute criminal acts to be 
addressed through international cooperation and the criminal justice system; 
however a meaningful prosecution of terrorists would have required that the U.S. 
gain physical custody of them. Abi Saab argues that 9/11 is not an act of war, but a 
criminal matter.197 It should be dealt with in the framework of existing 
international law, largely the realm of international criminal law, and by 
addressing its root causes. 


Some commentators have argued that terrorism should be included in the law 
of nations.198 “The law of nations has recently been expanded to include war 
crimes. This inclusion is in response to international condemnation of the war 
criminal. With war crimes, numerous international agreements condemning war 
criminals exist[].”199 “When conduct is universally condemned, the perpetrators of 
such conduct are subject to the principles of universal jurisdiction, which allows 
courts to prosecute offenders regardless of the situs of the event.”200 


International law has traditionally limited this category of offenses to 
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 194. See Ruth Wedgwood, Countering Catastrophic Terrorism: An American View, in ENFORCING 
INTERNATIONAL LAW NORMS AGAINST TERRORISM 103-19, (Andrea Bianchi ed., 2004). 
 195. Addicott, supra note 184, at 219. 
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 197. Georges Abi-Saab, The Proper Role of International Law in Combating Terrorism, in 
ENFORCING INTERNATIONAL LAW NORMS AGAINST TERRORISM xiii, (Andrea Bianchi ed., 2004). 
 198. Michael Rosetti, Terrorism as a Violation of the Law of Nations after Kadic v. Karadzic, 12 
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the most heinous of crimes in an effort to prevent nations from 
subjecting their arbitrary rules on foreign nationals. The law of nations 
is the doctrine encompassing these violations. Courts look to the scope 
of the international community’s condemnation and the work of jurists 
on the subject in making a determination of whether an activity violates 
the law of nations. Recent developments also indicate that private 
individuals as well as states can violate the law of nations.201 


I believe that the UN should be energized to address the issue of reaching a 
consensus on a definition for terrorism. This definition should be a compromise 
between the definitions in the U.S. and Muslim world where little differences 
appear.  With its spreading of democracy, development and free trade in the 
Middle East would be the best avenue to promote war and terrorism avoidance. 
The international community has to stress one legal anti-terrorist norm, “building 
through the drafting and ratification of international anti-terrorist initiatives and 
human rights….”202 These international instruments like treaties have to be 
balanced and based on justice and acknowledge and absorb different perspectives. 
B. Terrorism is an International Problem, not only an American Problem 


After the attacks, the U.S. was expected to go for a more multilateral 
approach. Instead the U.S. felt it had to do its own work. However, terrorism 
should not be a subjective epithet which allows any one country to assert an 
absolute right to attack any other country or group that it dislikes. The UN remains 
the best forum for an objective and universally agreed definition. In his article, 
Terrorism is the World’s Problem, Egyptian Ambassador Fahmy called on 
Americans to consider terrorism as a global not an American problem.203 This 
conclusion and its consequences implies that Americans have to understand the 
global context of the war on terrorism.204 The United Nations should be on the 
hook; international law should be used more frequently and developed by the state 
players to counter terrorism. The U.S. is a global power which has global 
opportunities and responsibilities and terrorists are individuals who attacked not 
only America but also who attacked other countries like Egypt, Spain, the UK and 
Indonesia.205 Establishing a dialogue between the Muslim World and the U.S. is 
urgent, not only for securing peace in the Middle East, but also for making cultural 
adjustments and strengthening globalization. Since terrorism has taken place, 
moderate Muslims have not had the chance to either renounce the terrorist attacks 
or to express what they think about these attacks against innocent civilians. 
Americans have to realize that they can not win this war without the full 
engagement of moderate Muslims. Unilateral and one sided view of the problem 
will only aggravate the situation. This has been happening so far in Iraq. 
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In the first global reaction to September 11, 2001, the UN passed Resolution 
1368, which specifically recognized America’s inherent individual rights and 
collective self defense in accordance with the Charter and specifically called on 
states to work together “to bring to justice the perpetrators, organizers, and 
sponsors of these terrorist attacks.”206 Shortly thereafter, the Security Council 
passed another resolution, invoking its authority under Chapter VII of the United 
Nations charter, reaffirming the need to combat by all means terrorist acts that 
threaten international peace and security, requiring states to take steps to block 
terrorist finances and end any state support for terrorism, and calling on states to 
increase cooperative intelligence gathering and law enforcement efforts.207 The 
U.S. failed to use the resources of the Security Council, thus “undermin[ing] the 
view that the council and the UN as a whole should be the primary vehicle to 
respond to threats to and breaches of the peace….”208 The invasion of Iraq created 
a precedent that states may freely act outside the UN system.209 Jonathan Charnay 
warned the U.S. about being involved in the war on terror without seeking the 
support of the Security Council. He went on to explain how the Security Council’s 
involvement “could help build durable and broadly supported defenses against this 
threat.”210 Otherwise, the U.S. will fail to build a stable, long term coalition in 
support of its stated objective of suppressing international terrorism worldwide. A 
Commercial law Professor in Cairo Law School suggested the closing of Public 
International Law department at the law school and said that experts in 
international law should turn to other fields of law as international law no longer 
exists in the aftermath of the invasion of Iraq.211 Kofi Annan announced that “we 
must never lose sight of the fact that any sacrifice of freedom or rule of law within 
states—or any generation of new tensions between states in the name of anti-
terrorism—is to hand the terrorists a victory that no act of theirs alone could 
possibly bring.”212 


“Terrorists today have become more global because of freedom of movement, 
free flow of information and communications, and the ability to exploit loopholes 
in the spectrum of domestic laws between countries.”213 A lot of loopholes exist in 
domestic laws; these loopholes have to be filled by escalating domestic issues like 
money laundering, transfer of money on an international level. A transnational 
problem that spans virtually the entire world, terrorism is an international 
phenomenon which represents the downside of globalization. It requires a 
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concerted, consistent and coordinated international cooperative framework to 
sustain a chance of eliminating this threat.214 International law is the only 
mechanism to provide coordinating strategies and integration across countries 
rather than military collations and a binary division of states between good and 
evil. The latter would run the risk of aggravating the very international divisions 
that can most easily be exploited to coordinate further underground criminal and 
terrorist enterprises. “‘Terrorism’ no longer describes state conduct. It now refers 
to the acts of sub-state actors. Similarly, its function is no longer just a term 
expressing moral condemnation.”215 Furthermore, the international community 
needs to work together quickly and consistently on the world war on terrorism,. a 
far reaching perspective of what the international community does by way of 
resolving these issues. America is the most powerful country in the world; 
however, it is not powerful enough to confront the new global challenges alone – 
the UN has to be more engaged. Strengthening norms that hold states accountable 
for criminal acts committed by terrorists operating from its territory, passing 
resolutions prohibiting the targeting of civilians, signing a treaty which will 
mandate a strong collective response to attacks on civilians are among the 
proposals. For the most part, the U.S. has so far been focusing on what Telhami 
termed the supply side of terrorism rather than the demand side. Ambassador 
Fahmy again mentioned that “terrorism is an international phenomenon that will 
only be defeated by collective efforts.”216 


On a related front, international law norms and principles have to be 
developed in combating terrorism, strengthening multilateral treaties and 
international legal instruments, engaging the Muslim world with the force of 
Sharia and cementing development and free trade projects in the Middle East, 
which would combine together to make headway in winning the war on terrorism. 
I completely believe that defusing terrorism should be a major topic in U.S. foreign 
policy. My theory is that terrorism will be eliminated only when countries deal 
with both the demand and supply side of terrorism. International trade law norms 
can be the most efficient tool to deal with the demand side of terrorism, while 
current international law norms have to be strengthened to deal with the supply 
side as well. The two sides complement each other. The U.S. along with the 
international community will have to go far in dealing with the supply side, while 
the current status of international trade is enough to deal with the demand side. 
CONCLUSION 


Winning the war on terrorism will only be feasible if the Muslim world and 
the U.S. realize that they have one common enemy. The U.S. -as a super power- 
strategically opted for a more unilateral approach which has proved to be a failure 
in combating terrorism. Moving back towards more a multilateral approach and 
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engaging the Muslim world would effectively contribute to this war. Addressing 
the root causes of terrorism is equally important as fighting terrorist organizations 
with military might. International law remains the mechanism which both the U.S. 
and the Muslim world could work together to enrich and develop. 


The U.S. is clearly failing the cold war of ideology in the Middle East. A 
growing proportion of the Muslim youth embrace extremist views that could 
ultimately lead to increased terrorism. Although the CRS report acknowledges this, 
the report failed to highlight the best course in combating terrorism. The idea of 
bringing war to the enemy has unfortunately aggravated the situation in the Middle 
East. The Bush Doctrine of preemptive self defense has not appealed to the 
international community in general, let alone to the Muslim world. The report 
suggests that the military component is the primary tool in the nation’s portfolio 
for combating terrorism; public diplomacy and economic inducement have 
received little attention in the report even though it is clear now that they are the 
best course to deal with the terrorism problem in the Middle East. I believe that the 
U.S. portfolio has to include a military component to disarm and fight terrorists; 
however, I largely disagree with the set of priorities which have been put in the 
report. This article is advocating for a change in the set of current priorities of the 
U.S. administration. Free trade, development, dialogue with the Muslim world and 
increasing globalization in the Middle East have to be the top priorities of U.S. 
portfolio of combating terrorism. 
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Traditionally, in most fields of legal study, the question of why, how 


and to what extent the actors bound by legal rules comply with them has been 


a secondary, if not marginal, one for scholarly inquiry by jurists.   Law and 


economics and legal sociology, as well as realist approaches such as Critical 


Legal Studies, have focused greater attention on the actual behavioral effects 


of rules.   But such approaches have a much broader focus than the specific 


question of rule compliance.    


International law is a striking exception:  the conceptual, and more 


recently empirical, study of compliance has become a central preoccupation, 


and perhaps the fastest growing sub-field, in international legal scholarship, 


engaging some of the best minds in the discipline.3   Indeed (and perhaps the 


most striking or extreme example is Andrew Guzman) there are those who 


insist that explaining compliance is a central test or criterion for the adequacy 


of any general theory of international law:  “…[C]ompliance is one of the 


most central questions in international law.  Without a theory of compliance, 


we cannot examine the role of treaties, customary international law, or other 


agreements.  Nor can we consider how to improve the functioning of the 


international legal system, or develop a workable theory of international legal 


and regulatory cooperation.”4


The objective of this essay is to put in question the focus on 


compliance in much recent international law scholarship.  In our view, this 


focus obfuscates the character of international legal normativity, tending to 


3 See William Bradford, “International Legal Compliance:  An Annotated Bibliography.”  


4 California Law Review, p. 2. 
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ignore the centrality of interpretation to the generation of legal meaning, as 


well as the horizontal relation between diverse norms and regimes 


(“fragmentation”).  Looking at the aspirations of international law through the 


lens of rule-compliance leads to inadequate scrutiny and understanding of the 


diverse complex purposes and projects that multiple actors impose and 


transpose on international legality, and especially a tendency to oversimplify 


if not distort the relation of international law to politics. 


 As Benedict Kingsbury has observed, the recent emphasis on compliance 


in legal scholarship has been accompanied by little critical thought about the 


meaning of the concept of “compliance” this concept and the work it is 


supposed to do in any theoretical account of international law.  As Kingsbury 


shows, a “compliance-based theory of international law” is an impossibility 


since conceptions of the meaning and significance of compliance depend on 


prior theoretical or conceptual constructs about the nature of international law 


and—we ourselves would add—of law generally.5


 In part one of this paper, we attempt to explore the question of what 


thinking about compliance studies can contribute to our understanding of 


international law in general—and, more importantly, given the central 


emphasis on compliance in much contemporary literature, the limits of this 


contribution.   We conclude that although the importance of compliance to an 


overall understanding or theory of international law is less than is often 


assumed in the literature, there is nevertheless a strong case for studying the


5 “The Concept of Compliance As a Function of Competing Conceptions of International Law,” 19 Michigan Journal of Intl. Law 345 (1998). 
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real world effects of international law, for much the same reasons as in other 


fields as well.  In the second part, we argue that, nonetheless, the notion of 


rule compliance is much too narrow an angle of vision to comprehend 


international law’s normative effects.  In this part of the paper, we seek to 


sketch a broader framework for understanding these effects, which places 


considerable emphasis on interpretation and cross-regime impact, elements 


that are often lost or given inadequate emphasis in compliance studies. Finally 


we consider the significance of the expanded discourse of international law 


once there is a shift in terms of the debate over compliance 


I Debating the place of compliance in international law 


One reason that compliance is often seen as a central problem for 


international legal scholarship is the positivist challenge that law is only 


really law when accompanied by authoritative interpretation and enforcement 


(see Morgenthau).    A focus on compliance, or more adequately perhaps 


obedience (see Koh, cf. Henkin) aims to deflect such a claim by asserting that 


there is a range of considerations, including reputational effects/long term 


self-interest that lead to compliance with international law, regardless of the 


absence of authoritative interpretation and enforcement in most instances.   


Such a response at once proves too much and too little.  There are 


many domestic laws that attract widespread non-compliance despite 


4







significant sanctions (drug laws and tax laws in many jurisdictions)6 and 


others that attract widespread compliance even though sanctions and 


monitoring are relatively lax (seatbelt laws); thus the positivist claim is 


already weak, if not incoherent, if the heart of the positivist claim is the 


identification of the existence of authoritative interpretation and enforcement 


with actual compliance.7


But the positivist claim may at its root be conceptual: a formal, 


definitional property of law ( as opposed other normative systems, religion, 


morality, social and familial custom) is that “law” is the binding edict of a 


sovereign with coercive force, at least in principle, over the subjects to whom 


the legal commands are addressed.   If this is so, then even if actual rates of 


compliance with international law were superior to those for norms that are 


commands of a sovereign with a monopoly of violence over the subjects of 


law, demonstrating this would not itself be an answer to the positivist 


objection.  Indeed, many forms of normativity, including customs and 


etiquette within particular sub-political communities, exhibit very high rates 


of compliance or obedience, and the positivist has a point in that this does not, 


in ordinary language, induce us to call them “laws.”   


Perhaps by recognizing  that such systems perform some functions 


that are interchangeable with those of what is formally or conventionally 


understood as “law,” legal scholars are increasingly devoting attention to so-


6 See for a recent inventory of laws that are underenforced and often uncomplied with in the US, Tim Wu, “American lawbreaking,” Slate, October 14, 2007. 


7 It would also be at odds with sophisticated social science about why people actually do obey the law; see for example, T. R. Tyler, Why People Obey the Law (Princeton, NJ:  Princeton 


University Press, 2006).  Tyler found that a sense of legitimacy of the law is a more important factor than fear of punishment in most people’s law-abiding behavior, and that there was a 


strong link between procedural justice and legitimacy.   


5







called “informal” norms.  Indeed, as Kratochwil has argued, distinguishing 


“law” from other forms of social ordering is not a simple matter, it is 


questionable whether and to what extent the existence of authoritative 


interpretation and enforcement can be defended as decisive or even the most 


important formal properties of law.8  Historically, such a view may reflect the 


function of law as an agent of rationalization, centralization, and 


secularization of authority in the period that could crudely be described as the 


rise of the modern nation state (Unger, Law in Modern Society; Max Weber, 


Alexis de Tocqueville, “L’ancien regime et la revolution en France”).  Why 


should international law have to defend itself before the bar of such a 


definition of law?  Instead, might not the very proliferation of norms labeled 


international law in our own, very different era affect how we approach the 


meaning of legality?  As Dzyenhaus suggests in a recent essay on Lon Fuller, 


a focus on the enforcement mechanisms characteristic of domestic law may 


distort rather than illuminate our understanding of how legality contributes to 


human order:  “how law or legality makes it possible for doctrinal issues about 


rights and duties in international law to be resolved might actually tell us more 


about the nature of law than the same issue in domestic law, since in the latter 


domestic mechanisms exist that obscure the question.”9 


    As early as the 1940s, the French-Russian philosopher Alexandre 


Kojeve discerned the internal tension between the idea of sovereignty and the 


positivist conception of law, in a world where many of the transactions and 


8 F.V. Kratochwil, Rules, Norms, and Decisions:  On the Conditions of Practical and Legal Reasoning in International Relations and Domestic Affairs, Cambridge University Press, 1989, 


pp. 187ff.   


9 Dyzenhaus, “The Grudge Informer Case Revisited,” Hart/Fuller at 50 conference, NYU Law School 
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activities that sovereigns seek to regulate cross territorial boundaries.


Granting to positivist or behaviorist approaches that law to be fully law must 


possess, in principle, irresistible force to compel its subjects, Kojeve noted 


that these subjects and their activities frequently exceed the territorial bounds 


of the sovereign; thus, purely domestic law is not fully law, against the 


positivist’s own criterion, since its (in principle) irresistible force ends at the 


border; only global law can become fully law, since it is capable of 


recognition by all sovereigns and thus can become (in principle) irresistible 


everywhere that the persons and activities that are its subjects may be 


situated.10   Thus, one ought to understand international law in the perspective 


of the limits of the domestic law paradigm with respect to compliance.  


A second, and certainly understandable, reason for focusing on 


compliance is that there are some international legal norms that have 


reciprocity has their fundamental normative and/or functional premise.  An 


obvious example is that of peace or disarmament treaties.  The nightmare 


scenario of one party innocently disarming pursuant to the obligations of the 


treaty while the other secretly builds up its arsenals, acquiring a decisive 


strategic advantage, has often fuelled skepticism about the capacity of 


international law to solve the “security dilemma.”  International trade treaties 


also have significant reciprocity dimensions. Here an analogy may be drawn 


to non-simultaneous contractual performance; general compliance studies 


may yield some insights into the mechanisms or devices-monitoring, 


verification, third party guarantees, self-help/retaliation-that are available to 


10 A. Kojeve, Outline of a Phenomenology of Right, ed. Frost, tr. Frost and Howse (Rowman and Littlefield, 2007(paperback edition).
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address the problem.     Yet the current compliance focus in international 


legal scholarship is not especially preoccupied with these issues; at least as 


much attention if not more is given to multilateral human rights treaties, 


which do not pose this kind of challenge or dilemma.           


A third, not unrelated, reason why compliance has often been 


emphasized in contemporary scholarship may relate to the concern to counter 


or refute realist or “skeptical” positions that international law does not really 


matter, because the ultimate causes of state behavior are to be found in self-


interest not legal obligation.  Here, emphasizing compliance has at least two 


drawbacks.   The first is that such an emphasis reflects a too quick concession 


to the way the realists/skeptics frame the test for whether international law 


matters.  The second, and obviously closely related, is that if one concedes the 


realist/skeptic test, then showing real world normative effects will never be 


enough to meet it.


Let us use the position of Jack Goldsmith and Eric Posner to illustrate 


this claim.  Goldsmith and Posner argue that most cited examples of 


obedience to international law are cases where to do so is in the self-interest, 


either short or long term, of the complying state.  They suggest that these 


cases somehow do not really “count” as a demonstration that international 


law is an effective legal system.   Goldsmith and Posner do acknowledge that 


international law can provide useful communication and coordination 


mechanisms where states seek to cooperate on the basis of mutual or 


reciprocal self-interest, but that it cannot compel obedience against interests.   


8







It is a curious criterion for the validity or even effectiveness of a legal 


system that it should routinely command obedience from legal subjects 


against their individual interests. Since lawfulness is often an endogenous 


preference of individuals and indeed of sovereigns11, and since as Goldsmith 


and Posner themselves observe, law itself can give rise to “self-interested” 


reasons for compliance (e.g. reputational effects), it is unclear how any 


empirical study could ever prove that compliance to law is exclusively or 


decisively undertaken contrary to perceived self-interest. 


Why should it matter to do so?  This question is as pertinent for 


domestic as for international law.   Kant, for one, defined “law” (Recht) in 


contradistinction to moral virtue as requiring only external obedience, not a 


habit of mind that compels compliance from duty alone, regardless of 


heteronomous considerations (Metaphysics of Morals).   In some contexts, 


law may serve an important function in constraining compulsive, passionate, 


or impulsive behavior that will often be contrary to the long-term self-interest 


of the legal subjects in question, based upon at least their first order 


preferences (see Sunstein, Elster, Holmes).  In other contexts, even where the 


law has coercive state apparatus at its disposal (police, prisons, etc.) it has 


been suggested to often be ineffective in constraining such behavior (e.g. 


violence by socially disempowered young men) since deterrence through the 


threat of punishment itself supposes some ability to take into account future 


consequences.(Hernnstein and Wilson, Crime and Human Nature; but see 


11 See the socialization theory of Goodman and Jinks. 
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critical review of some aspects of this work by Howse, 


U.Toronto.Fac.L.Rev.).


While compliance cannot solve these kinds of objections to 


international law and its relevance,  understanding compliance is obviously 


important if we care about whether the law realizes its purposes, i.e. on any 


non-formalist, instrumentalist view of law, whether law and economics or 


critical legal studies or moral and political theories of law of a perfectionist 


character.


But here what we are interested in is the impact of the law in all 


respects and compliance, unless one stretches the ordinary meaning of the 


word to the breaking point,  is much too narrow a lens for conceiving the 


wide range of effects that can be produced by international law.  Why 


international law matters cannot be tested simply by examining “compliance” 


in any of its common senses (conformity or obedience to rules or even 


transformation of state conduct in a manner that conduces to the purposes of 


the rules).


The effects of norms, including legal norms, have an inherent 


complexity that as, Ruggie explains, defies the positivist aspiration to link 


norms causally to discrete behavioral acts:  “Norms may “guide” behavior, 


they may “inspire” behavior, they may “rationalize” or “justify” behavior, 


they may express “mutual expectations” about behavior, or they may be 


ignored.  But they do not effect cause in the sense that a bullet through the 


heart causes death or an uncontrolled surge in the money supply causes 
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inflation ... The impact of norms within international regimes is not a passive 


process, which can be ascertained analogously to that of Newtonian laws 


governing the collision of two bodies.  Precisely, because state behavior 


within regimes is interpreted by other states, the rationales and justifications 


for behavior that are proffered, together with pleas for understanding or 


admissions of guilt, as well as the responsiveness of such reasoning on the 


part of other states, all are absolutely critical component parts of any 


explanation involving the efficacy of norms.  Indeed, such communicative 


dynamics may tell us far more about how robust a regime is than overt 


behavior alone.”12


 II : Moving beyond compliance 


The following are some of the possible effects of international law 


that are not captured by the notion of behavioral “compliance” with a “rule” 


of law and not tested by studies that look only for rule-compliance, or some 


surrogate for it, such as outcomes shifting in the direction supposedly sought 


by the rules  (some of these effects have been discussed in the compliance 


literature, especially by subtle and careful scholars such as Goodman and 


Jinks, Simmons, and Levit and we have learned much from their work; 


however, the broader consequences have not been addressed, since such 


12 John G. Ruggie, “Epistemology, ontology and the study of international regimes,  in Ruggie, Constructing the World Polity, Routledge, London  and New York 1998, pp. 97-98.  


Emphasis in original. 
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effects have been considered in the literature from the perspective of their 


impact on compliance ).


--international law (norms and/or institutions such as courts and 


tribunals) may shift in whole or in part decisionmaking, interpretative and/or 


legitimating power from one set of elite actors to another (for example from 


diplomats, foreign policy analysts and military planners to legal professionals 


such as judges, lawyers and law professors).  This effect is autonomous from 


that of compliance:  in some cases, legal professionalization may lead to more 


compliance, and in some cases less.  In others, it could even lead to 


“ultracompliance” : effects that go beyond what is desired from the 


perspective of the objectives of the legal regime, and which may even be 


perverse.13


--adhesion to international legal norms and/or perceived compliance 


with them may be used as a basis for admitting states to a “club” with 


privileges, as it were; characterizations of certain states as “outlaw,” “rogue” 


or “scofflaw” regimes serve to justify the exclusion of such states from more 


favorable treatment offered to others, and to legitimate harsher, more forceful 


diplomatic, political and military strategies in relation to the “outsider” states.  


This is an effect that is considered in relation to compliance by Goodman and 


Jinks, for instance.   However, it may have significant implications that go 


beyond whether the prospect of membership can help induce compliance, 


13 With respect to enhanced legalization in the WTO, Joseph Weiler notes:  “Whether the shift in legal paradigm has been a victory for the Rule of Law or merely a victory for the rule of 


lawyers is a very serious matter on which the jury is still out. There are some very thoughtful actors and observers who are seriously wondering whether the “historical deal” has truly been 


beneficial to some of the deeper objectives of the WTO such as establishing stability and “peaceful economic relations”.  J.H.H. Weiler, “The Rule of Lawyers and the Ethos of Diplomats: 


Reflections on the Internal and External Legitimacy of WTO Dispute Settlement,” Harvard Jean Monnet Working Paper 9/00, p. 4.  
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affecting the capacity of individuals from those states to travel and trade, for 


example, or determinations of refugee status, or the perceived political risk of 


foreign direct investment.  Goldsmith and Posner acknowledge this effect, in 


referring to the “standard of civilization” function of human rights treaties; 


but curiously they appear to dismiss this function as an indicator that 


international human rights law matters, since (contrary to what Goodman and 


Jinks speculate)14 in deploying their reductive perspective it does not as such 


lead to “compliance.”


-international law can affect the way that policymakers view 


international problems and conflicts (for example in terms of clashes of rights 


as opposed to balancing of political or economic interests) and their 


perception of the constituencies to whom they are accountable in addressing 


such problems and conflicts.  In the Balkans, resolving the conflict, and 


building post-conflict societies, somehow became identified with the 


prosecution of crimes against humanity at the ICTY. The role that 


international criminal law could play in achieving these goals was arguably 


exaggerated, leading to a relative neglect of other processes, such as local 


truth commissions,  the building of grassroots democratic institutions and the 


reconstruction of civil society.15   In the case of the 2006 Lebanon war, the 


complex security issues raised by Hezbollah’s entrenchment in Lebanon and 


the role of Syria were overshadowed in public discourse by claims and 


counterclaims concerning the commission of war crimes by either or both 


14 Fn Goodman and Jinks 


15 Teitel, Bringing the Messiah through the Law,  Human Rights in Transition (Post & Hesse, Zone Press). 
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sides during the conflict  The broad political and economic considerations 


that might be served by integrating Serbia into the European Union have been 


almost entirely overshadowed by the concern that Serbia has failed 


adequately to cooperate with the ICTY prosecution of war criminals.  Indeed, 


compliance has become the central issue with respect to Serbian accession to 


EU, where “compliance” with international law is viewed as a surrogate for or 


symbol of political “cooperation.”     


Despite the commitment to positivism, the application of preexisting 


law according to criminal justice principles and concepts, the tribunals have 


also reflected “teleological goals” (Tadic) including broader, non criminal 


justice goals such as peace etc in the region.16  As the ICTY appellate 


chamber held in a sentencing ruling, the law applied “must serve broader 


normative purposes in light of its social, political and economic role…”   


     Consider what compliance might mean in the context of the 


International Criminal Court. In this regard, just how important is the fact of 


signatories turning defendants over to the ICC as an indicia of “compliance”?  


Or, might “compliance”  be evaluated through analyzing a complex set of 


behaviors in a longer time frame:  commitment to the norms themselves via 


the act of signing (see Goodman and Jinks on joining  human rights treaty 


regimes; see also Simmons); incorporating these norms via legislating into 


domestic law,  the embarking on prosecutions policy in domestic courts, e.g. 


UK trials of their soldiers in Iraq; or, cooperating with other countries in their 


16 Tadic. 
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prosecutions via a variety of actions including, rendition, extradition.. e.g . 


Chile’s extradition of Fujimori back to his home country to face rights 


charges.17  The normative and positive law innovations triggered by the 


establishment of and commitment to the ICC might thus lead to prosecutions 


of a kind never contemplated by the jurisdiction of the Court itself, such as 


for crimes committed in the distant past.  This is a clear instance of 


ultracompliance. Furthermore, the sense in which there is a layered 


normativity can be seen in the importance of the behavior of non-signatories 


whose behavior may nevertheless be shaped by the legal regime in question. 


Thus, a compliance driven theory does not capture US actions in embarking 


upon prosecutions policies in the orbit of the ICC.  


- by transforming policies into legal norms, international law may 


reinforce those policies in the presence of indeterminacy and controversy 


concerning their effects and their substantive rationales (the 


“constitutionalization” of elements of the Washington Consensus in WTO 


law).   Thus instead of changing behavior directly, international legal norms 


here may make it more possible or less costly for a state to adhere to an 


existing or recently adopted policy course, despite increasing internal 


disagreement and dissent concerning the merits of that policy course.  Thus 


Simmons18 and Moravcik19 have pointed out that acceptance of or creation of 


international or transnational human rights norms may serve to “lock in” a 


transition to democracy and the “rule of law,” increasing the costs of 


17 See “Chile returns Fujimori to Peru to face Rights Charges,” Simon Romero,   NY Times at A10 (Sept 23 2007) 


18 Cite. 


19 Cite. 
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resistance or reversion.  These observations vindicate Jon Elster’s20 notion 


that precommitment is never about tying one’s own hands but rather someone 


else’s, in this case elements within a transitional society who may seek a 


return to authoritarianism.     Precommitment can play the expressive function 


of reinforcing the beliefs of citizens that there is no turning back and that as 


exemplified in international norms the policy choice chosen has a universal 


force-or at least that “world history” is on the side of the transition.  This 


example points to an internal difficulty within the “compliance” perspective.  


Goldsmith and Posner, for example, maintain that unlike ratification of 


human rights treaties, “democracy, peace and economic development” have 


been shown to enhance human rights protection21; however, this contrast 


assumes that democracy, peace and economic development occur entirely 


exogenous of the effects of international human rights law.  If, as just 


suggested, international human rights law helps to lock in transitions to 


peaceful democratic conditions, then it may ultimate lead to what is usually 


conceived of as compliance, but only through a normative effect that is 


caught in the first instances by focusing on something other than rule-


compliance.           


-international law may create benchmarks for a wide range of private 


decisionmaking, and this even when in the first instance the rules in question 


have not been explicitly addressed at least not traditionally to non-state actors.  


Such benchmarks may affect to whom firms lend, with whom they deal as 


20 Ulysses Unbound. 


21 P.121. 
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suppliers or sub-contractors, design specifications for products such as ships 


and aircraft, the terms of such diverse transactions as the adoption of children, 


the transportation of hazardous products and the transfer of high technology.


Private actors may simply adopt these benchmarks as common terms of 


commerce regardless of the extent to which they have been “implemented” by 


states.   Thus, here again, the notion of “compliance” does not capture fully 


the normative effect. 


-conversely, the transnational customs or norms of non-state actors or 


institutions that are dominated by non-state actors may become “international 


law” through being legalized in a treaty process; the example of the Technical 


Barriers to Trade Agreement in the WTO, which creates a legal obligation on 


states to use international standards (often promulgated by non-state 


organizations) for mandatory regulations is a telling one.  Here, looking at 


state “compliance” tells only a small part of the story of the effects of 


strengthening the norm through “legalization” on the actual operation of 


markets, consumer choice, etc.  (these kinds of effects, that move between as 


it were public and private transnational behavior and public and private norm-


setting and interpretation, have begun to receive attention through the Global 


Administrative Law project, led by Kingsbury, Richard Stewart and their 


collaborators).   


-quite beyond being formally “implemented” in domestic legal rules, 


international law may affect the interpretation of domestic law.  Viewing such 


interpretation simply as part and parcel of “compliance” is inadequate or 
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limiting.  The invocation of international law in the interpretative process can 


serve a variety of jurisprudential purposes that may have little to do with 


“compliance” as such.22  In using an international legal norm for 


interpretative purposes may give a reading or effect to such a norm that is 


different from that which the agents of an international regime may have 


intended, assuming one could ascertain such an intention.  Important 


normative effects may occur through cross-regime interpretation.  Ignorance 


of such effects may lead to serious underestimation of the influence or 


particular legal regimes or institutions.  For example, international 


environmental law, including soft law, has shaped the way in which the WTO 


Appellate Body has interpreted norms of international trade law in a number 


of cases.23   Koskenniemi observes:  “A legal regime such as the European or 


Inter-American human rights convention makes constant reference to general 


international law without any act of incorporation. The International Criminal 


Tribunals on the former Yugoslavia and Rwanda are all the time applying law 


that comes from beyond their constituent instruments. Tribunals having to 


deal with State contracts with foreign companies frequently fill gaps and 


solve inconsistencies by reference to something like a natural law of the  


transnational commercial system. Even when the law appears to step aside so 


as to give room for political expediency – as arguably happened in the 


Lockerbie case in 1992 where the International Court of Justice affirmed that 


Security Council decisions override the rights of States under particular 


22 See Teitel, Harvard Law Review essay on comparative constitutionalism. 


23 Howse, IILJ Working Paper (2007) 
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treaties - this took place as an inference from Article 103 of the UN 


Charter.”24


While Eric Posner, an international legal scholar heavily focused on 


compliance tends to dismiss the influence of the International Court of 


Justice, based on the number of judgments it has emitted and their 


purportedly distant affects on the controversies decided, 25 the jurisprudential 


acquis of the ICJ on such essential questions as state responsibility, 


countermeasures, and treaty interpretation has been repeatedly invoked, in for 


example, investor-state arbitrations, characterized by compulsory jurisdiction 


and a “hard law” remedy, i.e. monetary damages that can be enforced in 


domestic court.  Along similar lines, sources such as the European 


Convention on Human Rights and its interpretation by the European Court of 


Human Rights have been used by investor-state tribunals.


Another illustration of the growing area reflecting the influence of 


international law  is seen in the contemporary controversy over the 


importation of international law in interpretations of domestic constitutional 


law, eg Roper v Simmons, and Lawrence v Texas where the United States 


Supreme Court referred to a number of opinions interpreting analogous 


provisions in international covenants for their “confirmatory” value.26


-rather obviously legal agents bargain in the shadow of the law.  We 


have already mentioned how international law may shape or affect the terms 


24 M. Koskenniemi, “Constitutionalism as a Mindset:  Reflections on Kantian themes about international law and globalization,” paper presented at Tel Aviv University, December 2005, 


p. 8.


25 Posner, “The Decline of the International Court of Justice,” Olin Working Paper, University of Chicago Law School, 204. 


26 See Roper at ; Lawrence at …. 
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of bargains or transactions between non-state actors, who are not even 


directly bound by the rules in question, typically.  States, instead of simply 


“complying” with international legal rules may bargain in light of them.  


Once again, “compliance-based” theories of international law do not really 


have an analytic for understanding such settlements:  are they really to be 


thought of as non-compliance (since the parties have adopted a solution that 


deviates from the given rule in some respects or may be driven to settle out of 


uncertainty as to whether even if the legal claim is good the other party will 


comply)?   While under the influence of the Coase theorem, domestic law and 


economics scholars have examined many contexts where, given transaction 


costs, background legal rules affect the shape of bargains, the analysis of how 


international legal rules affect interstate settlements has largely been 


neglected. (One exception is the work of Busch and Reinhardt on why 


countries settle disputes within the WTO legal framework).   As is illustrated 


by the Canada-US softwood lumber dispute uncertainty about compliance can 


be a major factor in inducing a settlement (in that case uncertainty concerning 


whether the US would comply with further WTO and NAFTA rulings, given 


its track record of poor compliance up to that point).     The settlement in 


question would be hard to explain if there were no legal rules at all 


constraining the ability of the United States to impose trade restrictions on 


imports of Canadian lumber (and certainly inexplicable on realist terms since 


the US is the far greater power), but equally inexplicable (in its details at 


least) if Canada had confidence that its legal claims would result in US 
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compliance.   Thus international legal rules can produce distinctive effects, 


and shape behavior, on account of uncertainty about compliance.     


 In a very different context, that of the international legal duty to 


punish crimes against humanity, recently reaffirmed by the ICJ in the Bosnia


v. Serbia case, the increasing likelihood of such prosecutions given the 


creation of an international criminal court, may well affect peace or regime 


transition bargains between parties to a conflict, for instance making it more 


difficult or less plausible to use amnesties as a bargaining chip for acceptance 


of a peaceful, negotiated transition.27  On the other hand, with the ICC in the 


background now, with its ability to enforce international criminal law during 


an ongoing conflict, more cautious or restrained behavior by some of the 


participants in the conflict may result, and this could actually make a 


transitional bargain easier.  In other words, the effects of international 


criminal law on transitional or peace settlements in conflicts are likely to be 


complex.  But these effects do not even come into focus if one centers the 


analysis on effects on “compliance” with the duty to prosecute and/or the duty 


to cooperate with the ICC for instance.


-as already noted, international law can produce “ultracompliance”, by 


which we mean it can have normative effects that are greater or more 


powerful or different than what may be desired or consistent with the values 


or intentionality that might plausibly be attributed to the “creators” of the 


norms.  Because of interpretative uncertainty and asymmetries of information, 


27 See Snyder for critique , ….. 
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governments have been able to invoke international legal rules to justify 


policy directions, even where alternative policies could be defended under 


reasonable interpretations of those rules.  This has especially been the case 


with trade liberalization agreements, such as the WTO treaties, where many 


of the obligations in question are accompanied by exceptions provisions that 


allow a wide range of legitimate policy interventions.      In the case of 


intellectual property rights, the United States government and the 


pharmaceutical industry convinced many governments and non-governmental 


actors that the WTO TRIPs agreement compulsory licensing exception from 


patent rights was largely un-useable, eventually giving rise to the need for a 


negotiated text to clarify this matter.   


Similarly, international human rights and humanitarian law have been 


deployed to justify to varying degrees and may have actually spurred forceful 


interventions in for instance Kosovo, Afghanistan and Iraq; in the case of 


Afghanistan and Iraq, while at the same time such interventions appear to 


have themselves to some extent undermined human rights and humanitarian 


values and objectives, especially given the impact on civilian populations.   


The concept of “compliance” simply doesn’t capture the extremely significant 


complexity and tension in the countervailing normative effects here:  a single 


act can be seen from the perspective of an attempt to enforce compliance with 


a given norm (“humanitarian intervention”) but also, as a violation of it 


(where there are disproportionate effects on civilians, for instance).  This was 


raised regarding NATO intervention in Kosovo, is being raised now re the 


ongoing casualties in Afghanistan; and, unquestionably, at stake in the 
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deteriorating sequence of events on the ground in Iraq which has further 


delegitimized the humanitiarian/human rights case for intervention.


III. Thinking about the broader meaning(s) in an expanded 


international law discourse 


Broadening our understanding of the real world effects of 


international law beyond the notion of “compliance” is a valuable exercise but 


there is at least one sense in which it will not satisfy the realist/skeptics any 


more than compliance studies.  In the case of Goldsmith and Posner at least, 


they ask for further proof that the effects in question result from the character 


of the norms as law.  For instance, humanitarianism as a political ideology or 


morality might have similar effects, even if not packaged as human rights and 


humanitarian law.   But as Goldsmith and Posner recognize, this would then 


cause us to ask why states invest resources in translating these norms into a 


legal form.   Their answer is that, at least in some contexts, the use of the 


language of law communicates a level of “seriousness” to a commitment that 


may have consequences for how other actors respond in their own behavior 


and the reputational consequences of reneging on these commitments. 28


 A different answer, more pertinent in their view to explaining 


international human rights “law” is that, states tend to want to justify their 


actions in universalist terms, and the language of law is particularly amenable 


28
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to this, given its “formal” character.29  States need to water down their 


rhetoric to appeal to more and more audiences and “law” that does not (in 


principle)  have such a content tied to particular religious, moral or 


civilizational outlook serves well this purpose.


 Perhaps Goldsmith and Posner are right that the resort to “law” has 


significance in defining what is common, a set of norms that is public and 


capable of expression and rationalization in general terms. Beyond  these 


formal qualities of “law,” however,  the legacy of World War II and more 


recently of the Cold War has associated the “rule of law” with a set of thicker, 


more substantive values: limited government, objective and impartial 


treatment of individuals by the state, lack of arbitrariness generally, the 


rejection of open-ended struggle and violence, decent and bearable order.


Perhaps it is, in part, because these kinds of associations with “law” and what 


gives international law its apparent contemporary appeal, that the language of 


constitutionalism or constitutionalization has come increasingly to be applied 


to what is perceived as the current trajectory of international law.30    In many 


societies, belief in the capacity of politics and/or economics to guide solutions 


to basic global problems has eroded.  In these circumstances, “Law” has 


enough positive resonance, at least in its constitutionalist versions, to have 


become a preferred vocabulary for social order and for legitimating decisions 


of governance.


29 Pp. 182-184.  


30 Cite Habermas, Koskenniemi, Petersmann, Cass, Howse and Nicolaidis. 
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Unlike Goldsmith and Posner on the one hand, and international law 


“utopians” on the other, we worry not so much that international law boils 


down to ineffective or largely meaningless (in real world terms) rhetoric but 


rather  that instead it has, in a range of contexts, been all too effective.  In 


altering the focus and agenda of states and non-state actors in dealing with 


conflict and post-conflict transitions,  international law may have raised 


expectations too high that where politics and economics, and for that matter 


moral idealism, have failed to solve enduring human problems, law will 


succeed. We have already given one very vivid example of such arguably 


excessive expectations, namely the hopes pinned on international criminal 


justice for successful post-conflict transitions and even more so, for bringing 


about a world free of dehumanizing conflicts.  The messy and contingent 


business of brokering political deals between groups and factions, and of 


economic reconstruction31 has become less glamorous than that of trying and 


punishing the “villains” (however worthy and justified in itself). 


 In sum, it may well be true as an abstract matter that it is  not only or 


exclusively legal normativity that would be capable of producing effects of 


the kind we have identified in this paper, and that at other times and places 


other forms of normativity might serve similar functions in international order 


(religious, moral, political norms, for instance).   But such an essentializing, 


timeless claim on behalf of law as a distinctive type of normativity is hardly 


necessary to defend the proposition that international law matters in all kinds 


31 In these particular respects, we see merit to David Kennedy’s concerns about the apolitical or purportedly transpolitical outlook of humanitarian jurists.  See Kennedy, The Dark Sides 


of Virtue.   
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of ways for us, here and now.32 Further, as Liam Murphy has eloquently 


argued in a recent paper, a careful examination of debates about the “concept” 


of law shows the extreme difficulty or perhaps impossibility of drawing stable 


unambiguous boundaries between “law” and other kinds of normativity.33


The extraordinary range of normative effects generated by international law 


may well be a product of our distinctive historical situation, just as realist or 


national interest-based approaches to the right conduct of international 


relations may understandably have been a dominant frame at other times, 


such as during the cold war. 


 Nevertheless, there are those such as Goldsmith and Posner, who assume 


that there is a timeless framework for international relations whereby states 


always turn to morality and/or law to justify or explain their actions, but it is 


self-interest that motivates these actions.  In fact this is an even more radical 


challenge to the notion that international law matters, or at least matters a lot 


(of course, Goldsmith and Posner have to admit that rhetoric performs some


function, otherwise states would not invest in it).  On this view, the basic facts 


of war and peace, who is powerful and who is not in the international system, 


are determined or pre-determined by self-interested behavior, and so whatever 


justificatory rhetoric may exist at a given time, it does not alter or transform 


those facts.   Indeed, the very structure of this argument further indicates why  


studies of compliance, however methodologically sound, cannot put to bed, as 


it were, skepticism about whether international law matters.   Even a very 


32 Interestingly, in the Minos, Plato has Socrates define the relevant question that begins the dialogue as “What is law for us?”  This evokes the possibility that the very character of “law” 


is such that the “what is” question cannot be posed outside the context of actual practices of law, or the givenness of law as a historical practice (and/or, perhaps, divine revelation)  is the 


phenomenon to which analysis must be addressed.   


33 Murphy, “Better to See Law This Way,” Hart/Fuller at Fifty conference, NYU Law School. 
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well designed regression analysis cannot test for the internal motivation that 


generates a given behavior.34  The question of whether and to what extent 


particular state behaviors are generated by considerations of justice or 


interest, or some mix thereof, has been a matter of moral-philosophical 


speculation at least since Thucydides.


Analytically, however, we emphasize a difficulty with the role of self-


interest in the skeptical theory of Goldsmith and Posner, to which we already 


alluded earlier:  it is incoherent on their rational choice view of domestic


politics to define a state’s self-interest as exogenous of the preferences of its 


citizens.  Yet, citizens may care for international law for different reasons 


than those adduced by Goldsmith and Posner in the case of states, in reality 


political leaders of states—namely justificatory rhetoric.  Indeed, if citizens 


did not care about justice, it would be unclear why states would need to invest 


in such rhetoric:  who would they hope to persuade?  For if states are aware 


that other states like themselves act only from self-interest not from the 


considerations advanced in their justificatory rhetoric, then they would 


certainly not be investing in the rhetoric in the hope of persuading other 


states, or more precisely, their political leaders. 


Conclusion


34 Thus, in the domestic law context, studies of what motivates people to obey the law need to rely on survey tools.  See Tyler, Why People Obey the Law. Since, especially today  


international law “compliance” engages in fact a wide range of actors—a fact often, as we observe in this paper, ignored in the literature, which still in large measure focuses on behavior 


of “states” as if they were autonomous, unique agents—such studies of motivation in the international law context would need to survey the various actors in question, both within the state 


apparatus formally responsible for determining compliance-related decisions on behalf of the state, and others to whom the rules are addressed in part directly (soldiers who may be 


personally criminally liable for war crimes, etc.).  Some of the best literature, such as Janet Levit (examining rules on concessional trade finance), does, at least anecdotally, attempt to 


grasp the complexity with which the motivations of different actors leads to compliances outcomes with respect to international legal norms.
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Moving beyond “compliance” as a central concept of international legal 


theory and inquiry opens up new horizons, or at least suggests new emphases 


in international legal scholarship and a recasting of certain of the predominant 


debates.   First of all, empirical inquiry or theoretical speculation as to how 


much “compliance” there is with respect to international law, and how and 


why it happens, cannot as such play much of a role in the debate about 


whether international law is “law” or what it contributes to global that some 


other non-legal discourse—cosmopolitan moralism, for example—would not 


contribute.  What one needs is much more reflection on those properties of 


“law” that it possesses which make international law distinctive as a mode of 


discourse in international order, and then to see the effects of international 


law through such an understanding.   This could give new purchase on some 


old puzzles such as the meaning and rationale of “soft law”; it may be that 


“soft law” is effective, for example, because it possesses the relevant or 


desirable “law” characteristics for the purposes in question (transparency, 


generality, connection to common or widely shared norms and practices), 


while not itself possessing the “bindingness” characteristic. law.


Furthermore, an implication of going beyond compliance, is a great deal more 


attention to interpretation as the manner in which international law creates 


effects in the world.   Interpretation is pervasively determinative of what 


happens to legal rules when they are out in the world; and yet “compliance” 


studies begin with the notion that to look at effects, we start with an assumed 


stable and agreed meaning to a rule, and whether it is complied with or 


obeyed, so understood.   Standard search techniques reveal a large and 
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burgeoning literature on “compliance” and (this workshop series 


notwithstanding) a general dearth of literature on “interpretation” as central 


for international legal inquiry:  to understand properly the working of 


international law in the world would probably entail reversing that emphasis.
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Two decades into its existence as a field, transitional justice is at a stage where 
fundamental questions are being asked about it — about its meaning, the type 
of justice it involves, its objectives, its precise measures and activities, how it 
works, its impact, its appropriateness in certain contexts, its boundaries, and 
its relationship to other fields. More than fifty years after its emergence, such 
questions have long been asked about the much broader field of development. 
This book examines the relationship between the field of transitional justice 
and the field of development. As one of the first efforts to address this relation-
ship, it surely opens up many issues that will require further thought, expe-
rience, and research, but it does seek to significantly advance the emerging 
discussion of the topic. Importantly, by addressing the intersection of the two 
fields, the book responds to some of the difficult questions listed above from 
the perspectives of both transitional justice and development.
 Transitional Justice and Development presents the results of a two-year 
research project conducted by the International Center for Transitional Justice 
(ICTJ) in cooperation with its partners the German Federal Ministry for Eco-
nomic Cooperation and Development (BMZ), the Swiss Federal Department 
of Foreign Affairs (FDFA), and the Working Group on Development and Peace 
(FriEnt). The contributors to the volume include diverse experts and practitio-
ners in transitional justice, international development, development econom-
ics, sociology, political science, institutional reform, law, natural resources, 
and land. The project brought into dialogue those who often work alongside 
each other in transitional and developing societies, but not always together in 
providing a coherent response to the interconnected concerns of development 
and justice. Hopefully this dialogue will continue. Hopefully it will contribute 
to a more coherent response. I begin here with a brief discussion of defini-
tions and motivation for the project, as well as a brief overview of the chapters  
to follow.
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definitions


The project operated without expecting or forcing consensus among par-
ticipants as to definitions. Nevertheless, the range of conceptions used does 
exhibit commonalities. So, despite differences, by “transitional justice”  
people in the project refer to measures to redress massive human rights abuses, 
which typically include criminal prosecutions, truth-telling, reparations, and 
certain kinds of institutional reform. But the list of measures varies, as does 
the relative importance of each and, particularly, the point of implementing 
them. Defining the range of “development” is much harder, among other fac-
tors because there is no set of measures that lead to an overlap among practi-
tioners. But, nevertheless, the term is used typically to refer to processes whose 
most general aim is to improve the socioeconomic conditions of people. Dur-
ing its long history, the field has sprawled, and now it is seen to include in its 
purview not just measures to improve economic growth and distribution, 
but also measures that are seen to be related to the social, institutional, and  
political factors that could impinge on economic well-being. The participants 
in this project largely share the tendency to adopt expanded, comprehen-
sive conceptions of development, but that does not mean they converge on a  
particular one.
 Different conceptions of development end up being examined, including, 
for example, “human development,” espoused by the United Nations Devel-
opment Programme (UNDP) and closely related to Amartya Sen’s approach 
based on capabilities — that is, the choice and opportunity that people have 
to exercise their reasoned agency.1 Human development includes but is not 
limited to economic development. Participants also refer to the “rights-based 
approach to development,” which, as explained by Peter Uvin, differs from 
other approaches to development in that it is “about helping people realize 
claims to rights, not providing them with charity,” and in that it involves “the 
realization that the process by which development aims are pursued should 
itself respect and fulfill human rights.”2 As is discussed throughout this book, 
human development and the rights-based approach to development are useful 
for articulating links between transitional justice and development because the 
focus on capabilities, human rights claims, and processes that respect human 
rights allow us to examine not just direct links but also the ways in which the 
objectives of the two fields converge.
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motivation


There are important reasons for thinking about the ways in which transitional 
justice and development may relate to each other. The majority of armed con-
flicts today occur in countries at low levels of development. Poverty, inequal-
ity, and underdevelopment may not in themselves cause armed conflict and 
human rights abuses, but they can be contributing or enabling factors.3 More-
over, armed conflict and authoritarianism, and the humanitarian disasters 
and massive human rights abuses that often accompany them, can have an 
immensely negative and long-lasting impact on development.4 As a result, 
transitional justice is often pursued in a context of severely underdeveloped 
economic and social institutions, widespread scarcity of resources, and myr-
iad competing needs. At the same time, justice initiatives come with a num-
ber of costs, and so decision-makers in transitional societies face dilemmas 
about where to allocate available resources. In this context, it makes a great 
deal of sense to think about the relationship between transitional justice and  
development.5


 There is, indeed, growing attention to the issue. To begin with, a number 
of voices — within the general field of human rights and of transitional justice 
in particular — have called for transitional justice measures to engage not just 
violations of civil and political rights, but also economic, social, and cultural 
rights, and economic crimes, understood generally to be important from a 
development perspective. The former UN High Commissioner for Human 
Rights, Louise Arbour, for example, has argued for integrating economic, 
social, and cultural rights into the transitional justice framework, thereby 
making “the gigantic leap that would allow justice, in its full sense, to make the 
contribution that it should to societies in transition.”6 In 2008, the International 
Journal of Transitional Justice devoted a special issue to the topic of transitional 
justice and development, in which a number of contributors argued for the 
expansion of the purview of transitional justice to include development issues. 
Zinaida Miller, for example, examines the potential costs for transitional soci-
eties if transitional justice institutions continue to neglect the economic roots 
and consequences of conflict, the absence of socioeconomic redistribution, 
and government development plans. The divorce of development strategies 
from transitional justice, she argues, “allows a myth to be formed that the ori-
gins of conflict are political or ethnic rather than economic or resource based. 
It suggests that inequality is a question of time or development rather than the 
entrenched ideology of elites, as well as that the need to memorialize the past 
does not require the narration of past economic oppression.” Ruben Carranza, 
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in the same issue, contends that an impunity gap results when transitional jus-
tice measures ignore accountability for large-scale corruption and economic 
crimes, and that “addressing poverty and social inequality must be regarded 
as among the strategic goals of any transitional justice undertaking.”7 Others 
have echoed these arguments, particularly concerning truth commissions.8


 Transitional justice, it has also been pointed out, may impact development 
in some ways even if it maintains a focus on violations of civil and political 
rights, without explicitly addressing development issues or seeking develop-
ment outcomes. Jane Alexander, for example, suggests that transitional jus-
tice can have a positive impact on development through direct effect and by 
helping to create the conditions that may facilitate development. First, through 
such measures as individual and collective reparations, property restitution, 
rehabilitation, and reintegrating victims and perpetrators, transitional justice 
measures may alleviate marginalization, exclusion, and vulnerability by bring-
ing people and groups into the economy, recognizing and empowering them 
as citizens, and perhaps generating economic activity. Second, four key con-
ditions — political and social stability; safety, security, and access to justice; 
conflict prevention; and social and economic justice — that can foster develop-
ment may be facilitated by transitional justice objectives, such as addressing 
grievances, reconciling groups, and restoring trust in institutions.9 At the same 
time, however, concern has been expressed that transitional justice measures 
may in fact have a negative impact on development by, for instance, diverting 
resources away from it.10


 Others have suggested that transitional justice practitioners adopt or learn 
from certain development strategies, including their associated benefits and 
challenges. A “participatory approach” is one example that many in the transi-
tional justice field have looked toward. “If a key task today is to consider what 
principles might underpin a ‘bottom-up,’ participatory approach to transi-
tional justice,” write Patricia Lundy and Mark McGovern, “there are many les-
sons to be learnt from how such strategies towards development emerged, what 
key concepts have underwritten this process, and some of the problems and 
issues that have arisen with their implementation.”11 The key concepts of this 
approach — participation, empowerment, and community-based processes —  
are all relevant to transitional justice, but so too are the potential risks: roman-
ticization and co-option, which involve the imposition of external agendas and 
the denial of power dynamics within civil society.12 Etelle Higonnet makes the 
same point with regard to prosecution efforts. “Post-atrocity legal structures,” 
she argues, “must incorporate elements of local justice and culture or, at the 
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very least, be sensitive to realities and norms on the ground. A useful parallel 
to draw here is the near universal consensus in development philosophy that 
local involvement is critical to sustainable long-term development.”13


 The ways in which development may facilitate or be a precondition for the 
pursuit of transitional justice have also been highlighted. Development, for 
example, may make more resources and capacity available to invest in jus-
tice efforts. A country’s level of development does not predict or determine 
the extent to which it will pursue transitional justice, but it can act as both a 
precondition for and a constraint on the pursuit of justice. In other words, 
poorer countries may be less able to afford justice than richer ones, and coun-
tries with weaker institutions may be less capable of implementing justice 
measures than those with stronger ones. Such constraints are often exacer-
bated by the damaging effects of the conflict itself. As Jon Elster puts it, one 
“factor that may explain low levels of retribution as well as reparation is the 
scarcity of money and qualified personnel often found in periods of transi-
tion.”14 Tonya Putnam has argued that most transitional justice “presupposes 
the existence of an entire set of functioning institutions to investigate, pros-
ecute, and punish individuals who commit human rights violations. In societ-
ies emerging from civil wars, such institutions are normally weak or nonexis-
tent, if indeed they existed beforehand.”15 Indeed, one empirical study shows 
that the economic health of a country may in fact affect the decision to pursue  
transitional justice.16


 In this way, development cooperation, such as that which supports secu-
rity and justice institutions, may indirectly facilitate transitional justice. At the 
same time, development cooperation, in the form of funding and technical 
assistance, can be directed toward transitional justice measures themselves. 
Indeed, one recent study shows that 5 percent of development aid to Rwanda 
and Guatemala between 1995 and 2005 was in the form of assistance to transi-
tional justice initiatives (although more than half of this went to security sector 
reform [SSR] broadly defined).17 At a 2007 conference on donor strategies for 
transitional justice, organized by the ICTJ and the UK Department for Interna-
tional Development (DFID), participants concluded that donors make “many 
contributions to the field of transitional justice,” the most important being in 
the areas of “capacity building, strengthening of international law, integrat-
ing local actors into internationally supported institutions, and increasing the 
understanding of the impact of transitional justice.”18


 Finally, there are those who propose that transitional justice and develop-
ment have the potential to reinforce each other in pursuit of shared long-term 
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goals — goals that involve transforming society. If one or the other type of ini-
tiative is absent, these shared objectives may be undermined. If reconciliation 
of individuals, groups, and society is among the goals of transitional justice 
measures, for example, Alex Boraine suggests that “reconciliation without eco-
nomic justice is cheap and spurious.”19 Similarly, Rama Mani argues that effec-
tive peacebuilding efforts must incorporate three dimensions of justice — legal, 
rectificatory, and distributive — which, she says, reinforce each other. She 
points to South Africa and Rwanda as examples of countries in which justice 
will remain incomplete in the eyes of citizens until the socioeconomic inequal-
ities that were a factor in those conflicts are redressed.20 In 2007, at the major 
conference “Building a Future on Peace and Justice” in Nuremberg, a FriEnt-
organized workshop explored “how development work and transitional jus-
tice mechanisms can mutually reinforce the process of overcoming socioeco-
nomic as well as political inequalities and contribute to sustainable peace and 
justice.”21 The “transformative” potential of both transitional justice and post-
conflict development work is emphasized by experts in both fields.22


the research


Discussions about some of the general but very important questions concern-
ing the relationship between the two fields were, then, beginning to emerge, 
although still in a fragmented and piecemeal way. This project was initially 
intended to provide an occasion for thinking about these issues in a system-
atic way, and to move the discussion forward in significant ways along differ-
ent dimensions. The project sought to collect and organize information (facts, 
data) about past experience; to identify approaches and strategies that ought 
to be taken in the future; to explore the potential for greater coordination and 
mutual reinforcement between the fields; to identify and to warn of potential 
tensions and risks; and to articulate the convergence of objectives — using such 
concepts as trust, recognition, the rule of law, governance, reconciliation, pre-
vention, vulnerability, equality, security, transformation, social reintegration, 
and citizenship — and how this helps to provide guidance and to shape policy. 
These are among the issues addressed by the essays in this volume.
 The first three chapters of the book explore the links between transitional 
justice and development at a conceptual level, each taking a different starting 
point — namely, transitional justice, development, and political economy. In 
many ways these chapters are meant to be read together. In chapter one, Pablo 
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de Greiff provides a broad conceptual framework for thinking about how tran-
sitional justice and development relate to each other. He begins by articulating 
the reasons why massive human rights violations may be thought to matter 
from a development perspective, and then explores ways in which transitional 
justice measures may contribute to development efforts both directly and indi-
rectly. The main focus of his chapter is on the indirect links, the ways in which 
transitional justice measures contribute to development. According to de 
Greiff, transitional justice measures are norm affirming, and as such provide 
recognition to victims, promote civic trust, and make a contribution to the 
democratic rule of law. In these ways, they help redress some of the obstacles 
to development left by massive human rights abuses in their wake, obstacles 
that include, precisely, “adverse terms of recognition,” weak bonds of trust, 
and fragile or nonexistent regimes of rights. Framing the same argument in 
terms of a concept that has become crucial for development work, de Greiff 
argues that perhaps the most significant contribution transitional justice can 
make to development is to strengthen the norms that underlie participatory 
citizenship. Transitional justice, then, can contribute to development if seen as 
an instrument of social integration.
 This is followed by chapter two, in which Marcus Lenzen also makes the 
case for why dealing with past abuses is important for development actors in 
pursuit of development goals, but building his argument from the particu-
lar perspectives of the peacebuilding arena and the rights-based approach 
to development. Development has an important role to play, he contends, in 
fostering institutions that are able to take on justice issues seriously and sus-
tainably. In the third chapter, Tony Addison examines the political economy 
of transitions from authoritarianism. In particular, he looks at the economic 
legacies of authoritarianism — unproductive expenditures, undisciplined rent 
seeking, and macroeconomic destabilization — and their implications for 
democratization and transitional justice. He also identifies potential synergies 
between transitional justice and development in terms of resources, priorities, 
social protection, and integration in the global economy.
 The next set of papers examines the links between particular transitional 
justice measures and development. In chapter four, Rolando Ames Cobián 
and Félix Reátegui argue that transitional justice and development have their 
own respective spheres of action, and that the most significant convergence 
between them is not in immediate tasks but in their ultimate shared objective 
of facilitating systemic social transformation. Truth commissions, they con-
tend, as highly public and political actors in periods of transition, can, through 
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their discourse and action, draw attention to the need for a long-term process 
of change, and mobilize support behind it.
 In chapter five, Naomi Roht-Arriaza and Katharine Orlovsky articulate 
both the convergence of reparations and development in the area of social 
reintegration and the many potential synergies between reparations programs 
and capabilities-based, bottom-up development efforts. Reparations can-
not and should not replace development, the authors argue, but they can be 
designed and implemented in such a way as to increase trust and rights posses-
sion among victims, thereby reinforcing long-term relations between the state 
and its citizens.
 Chapters six and seven address two types of institutional reform that relate 
in important ways to both transitional justice and development. First, Alexan-
der Mayer-Rieckh and Roger Duthie argue that SSR and transitional justice can 
be understood to complement each other in ways that have received little atten-
tion so far, and that bringing in a substantive and direct focus on past abuses 
can make a useful contribution both at the conceptual and at the practical level 
to the development approach to SSR. Development-focused SSR is a critical 
tool in the prevention of the recurrence of widespread and serious abuses — an 
important objective of transitional justice — and it is a directly enabling factor 
for certain transitional justice measures. At the same time, a justice-sensitive 
approach may have the potential to enhance the developmental impact of 
SSR by improving the legitimacy of security institutions and promoting the 
inclusion of citizens. In the following chapter, Muna Ndulo and Roger Duthie 
examine the links between judicial reform, development, and transitional jus-
tice measures, particularly criminal prosecutions. There is potential, they sug-
gest, for these three interrelated notions to be mutually reinforcing, and that 
practitioners working in the different areas can learn from each other as they 
face similar challenges in terms of capacity and resources, political contexts, 
participatory processes, legitimacy of institutions, and overall coherence.
 The final two chapters explore the ways in which transitional justice and 
development can connect with each other through a focus on specific devel-
opment-related issues. In chapter eight, Emily Harwell and Philippe Le Billon 
discuss the role that natural resources play in armed conflict and authoritari-
anism, and argue for addressing the multidimensional concept of vulnerability 
as it relates to natural resources as a common aim of both transitional justice 
and development. They propose a modest expansion of the transitional justice 
mandate to engage natural resource issues, and, more broadly, specific steps 
to build both an externally coherent response to natural resources among 
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transitional justice and development actors and an internally coherent response 
from the development community. In chapter nine, Chris Huggins provides a 
detailed look at how land relates to both development and conflict, particu-
larly in times of transition and with regard to massive human rights abuses. 
Drawing on the experiences of specific countries, he suggests several ways in 
which transitional justice measures may be incorporated into a broader and 
more effective program of land tenure reform in transitional societies, taking 
note also of the risks involved in doing so.
 The results of this research provide ample grounds for thinking that it is 
important for transitional justice and development practitioners and schol-
ars alike to improve their dialogue and to explore ways of maximizing the 
synergies between the two fields, without necessarily eroding all boundaries 
between them. Certainly, there is a lot of room for improvement at every level, 
for thus far the fields, academically and in practice, have proceeded largely iso-
lated from one another. These papers provide initial testimony of the potential 
of increased communication.
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E. M. Forster begins his novel Howards End — a novel which itself raises interest-
ing questions about social relations under conditions of inequality — with an 
epigraph that has been an important source of guidance for my work on jus-
tice in general, and which has proven particularly useful in thinking about the 
present chapter. That epigraph reads, simply:


“Only connect . . .”


In this chapter, I try to make explicit some links between transitional justice 
and development, two sprawling fields characterized by fuzzy conceptual 
borders and by both internal and external dissent. Taking seriously the idea 
of connecting, however, also means preserving the integrity of the things that 
are being connected. Forster says “only connect” rather than “only conflate.” 
Thus, while I am interested in establishing links between transitional justice 
and development, I am also interested in drawing certain boundaries around 
each — not just for reasons of clarity, but in the belief that effective synergies 
depend on sensible divisions of labor.
 The interest in the relationship between transitional justice and develop-
ment can be explained in many ways: a good number of transitional societ-
ies face immense developmental challenges, and a good number of develop-
ing countries face abiding “justice deficits” concerning massive human rights 
abuses in their pasts. The number of countries that face these challenges 
increases if, following recent trends, one extends the domain of application 
of “transitional justice” from its original context — namely, societies emerging 
from authoritarianism — to societies emerging from conflict.2 The latter, par-
ticularly, but not exclusively, are frequently beset by poverty, huge inequalities, 
weak institutions, broken physical infrastructure, poor governance, high lev-
els of insecurity, and low levels of social capital, among other problems of the 
sort that are nowadays part of the development brief. Postconflict countries 
also face the typical legacy of massive rights abuses, including large numbers 
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of victims, direct and indirect — people who have been displaced and margin-
alized, people who have been handicapped, widowed, and orphaned, people 
who have strong claims to justice, who with good reason feel aggrieved and 
resentful — all of which calls into question the currency of basic norms and the 
effectiveness of the system of law and its ability to respond not just to victims’ 
claims but to the claims to justice of the population at large, which in turn 
feeds into some of the developmental problems mentioned above.
 Given this, and aside from the fact that it is not unreasonable to think that 
unless people’s overall living conditions improve in the aftermath of political 
transitions the implementation of transitional justice measures will over time 
become a series of relatively inconsequential “events,” several questions moti-
vate an interest in the relationship between transitional justice and develop-
ment. Did developmental deficits contribute to the generation of conflict or of 
the sort of systematic human rights violations that transitional justice measures 
seek to redress? And if this is the case, would justice as well as prudence not 
require making up for these deficits? Even if there are some contexts in which 
this argument about root causes overstates the role of developmental deficits 
in the generation of violence, massive human rights violations frequently leave 
such deficits in their wake: massive and systematic violations may cause pov-
erty, deepen inequality, weaken institutions, destroy infrastructure, impover-
ish governance, increase insecurity, deplete social capital, and so on, and if this 
is the case, again, it would seem that both justice and prudence would call for 
thinking about the relationship between transitional justice and development.3 
So, just as there are reasons for transitional justice promoters to take an inter-
est in development, there are reasons for development promoters to take an 
interest in transitional justice.
 This is not all, however. While justice practitioners celebrate the increas-
ing entrenchment of justice norms and practices both at the domestic and 
the international levels, they must also face tough questions about the costs 
of implementing justice initiatives, particularly in contexts characterized by 
chronic scarcity. What justifies, for example, spending more than a billion dol-
lars for the International Criminal Tribunal for Rwanda (ICTR) for the prosecu-
tion of, at most, fifty-five individuals for participating in the genocide, when 
the total domestic justice sector budget for the relevant years is well below a 
fifth of that amount?4 Self-reflection about justice measures should also lead 
to questions about the developmental preconditions of the implementa-
tion of such measures: trials require operative courts; reparations programs 
require, among other things, resources to distribute; even the mildest form 
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of institutional reform, vetting, requires institutions strong enough to with-
stand having personnel removed. It is not clear that these preconditions obtain 
everywhere that massive human rights violations have taken place. Where 
they do not, there are important questions about how much effort — and how 
many resources — transitional societies should spend on “dealing with the 
past” before operative institutions, which among other things guarantee the 
satisfaction of immediate and urgent needs of the population, including secu-
rity, are in place. Perhaps a strategy that is more mindful of these developmen-
tal preconditions of justice would be more amenable to a “sequencing” that is 
sensitive, in the long run, to both justice and development concerns.
 Questions about the relationship between transitional justice and devel-
opment arise if one approaches the issue starting with an interest in develop-
ment as well. A variety of currents in the field of development are converging 
on and lending support to the idea that economies grow not just by “getting 
prices right” — that is, by setting efficient market systems, but that markets 
themselves, not to speak about their growth, rest on a whole host of dispo-
sitions, practices, norms, and institutions that, among other things, ground 
the incentives to participate actively in the market in the first place. Among 
this thick web of dispositions, practices, and institutions, the rule of law has 
a special place. The analyses of development that take as their starting point 
such notions as social capital, social exclusion, and institutionalist econom-
ics, among others, lend support to this idea. If this is correct, then in contexts 
in which massive human rights abuses have taken place, questions of justice 
become unavoidable even for development promoters with an economis-
tic outlook — let alone for others with more expansive conceptions of devel-
opment — for trying to set up normative systems that respect the rule of law 
is never akin to establishing a “Novus Ordo.” There is no such thing as a new 
beginning, for, among other reasons, victims and nonvictims will coexist in 
whatever new order is established, and victims, in particular, will rightly claim 
that equity calls for their differentiated treatment. There is little reason to 
assume that they will be willing, from the outset, to set aside the memories of 
what they were subjected to and participate in the new order as if the slate had 
been wiped clean. Victims will need to be persuaded to do that, which usually 
requires satisfying their normative expectations calling for the effective rec-
ognition of what happened to them. Moreover, since the effects of systematic 
human rights violations ripple beyond direct victims, it will be important, and 
not just for victims, to see serious efforts to reestablish the force of norms and 
the strength and reliability of institutions. This is precisely one of the tasks of 
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transitional justice, and therefore development promoters may find a reason to 
be interested in the contribution that transitional justice measures can make to 
development work.
 My aim in this chapter, fortunately, does not consist in resolving some of 
the large, underlying questions, such as the causal role of underdevelopment 
in the generation of human rights violations. Instead of focusing on these 
motivating considerations, I assume that it has become important to think 
about the potential links between transitional justice and development, and 
that what needs to be done is to clarify the way these two fields relate to one 
another, starting at the conceptual level. It goes without saying that there are 
many ways of articulating the potential links between two fields as expansive 
as the two in question here. This chapter does not aspire to be either exhaus-
tive or definitive, and it self-consciously deals more with conceptions of transi-
tional justice and development than with specific programs.
 The chapter is organized as follows. In section i, I look for direct links 
between transitional justice and development (understood largely in terms 
of economic growth). In subsequent sections, I change tacks, both to broaden 
the understanding of development and to examine links with transitional jus-
tice that, although more “indirect,” seem to me to be much more promising. 
Before engaging this exercise, however, in section ii I provide an analysis of the 
conditions that transitional justice measures seek to respond to. This analysis, 
which turns on the notion of norm breaking and norm affirmation, makes the 
links with development easier to see. In the remaining sections, I build on this 
account to explain why the sort of violations that are the object of concern for 
transitional justice matter also from a development perspective, borrowing 
from the development literature to make the case. In section iii, I argue that 
the notion of social capital helps to demonstrate the relevance of past massive 
rights violations to development work. In section iv, I sketch the contours of an 
expanded conception of development using the notion of human development 
as an example, and then try to show how massive norm breakdowns can be 
thought to hinder development thus understood. Finally, in section v, I present 
two versions of an argument that articulates what transitional justice can con-
tribute to development. One version, articulated in terms that are familiar to 
transitional justice practitioners, spins around the norm-affirming role of tran-
sitional justice, and the difference that this might make in terms of recognition, 
trust, and political participation, issues that emerged as significant in the inter-
actions with the development literature in sections ii through iv. The other 
version of the argument is articulated in terms that might be more familiar to 
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development practitioners, and hinges on the contribution that transitional 
justice might make to strengthening a robust regime of inclusive, participa-
tory citizenship. Transitional justice, I argue, can thus be conceived of as a set 
of interventions that promote social integration, and it is in this capacity that 
it overlaps with and may serve the interests of development. Citizenship, as I 
argue, stands both in an instrumental and a constitutive relationship with jus-
tice and with development. The web of relationships, then, is thick, indeed.
 One final general caveat is called for before proceeding. It is important to 
think about the relationship between transitional justice and development in 
both directions. Taking the last formulation of the argument I offer, one way of 
putting the point is the following: One reason why it makes sense for develop-
ment agents, stereotypically oriented to the future, to concern themselves with 
efforts to deal with the legacies of massive human rights abuses is that doing so 
is necessary for full citizenship (“full” both in the sense of “robust” and in the 
sense of “for all”). By the same token, the reason why transitional justice pro-
moters, cartoonishly portrayed as being worried mainly with the past, must 
concern themselves with development is that their aspiration to give force to 
a rights-based regime, a citizenship regime, is not only a matter of abstract 
rights but of securing the material and social conditions for the exercise of 
those rights and capabilities. For many reasons, including expertise, this chap-
ter is written taking transitional justice as a starting point, and asking how it 
can contribute to development processes.5 But I emphatically signal, from the 
start, that the very possibility of implementing transitional justice measures 
depends on the satisfaction of developmental preconditions to which transi-
tional justice promoters have not always been sufficiently attuned.


i. “direct links”


In this section, I start the effort to clarify the links between transitional jus-
tice and development, taking as a starting point a very rough understanding 
of each term. “Transitional justice” ostensively refers to the implementation of 
criminal justice, truth-telling, reparations, and institutional reforms, particu-
larly of the security sector. “Development,” in a similarly coarse way of under-
standing the term, refers to questions of economic growth, and perhaps distri-
bution, broadly speaking.6 The simplest way of thinking about the relationship 
between the two fields consists of trying to draw the developmental precondi-
tions and consequences of the implementation of transitional justice measures, 
and vice versa. Given that there has been little systematic thinking or research 
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done specifically on this relationship,7 what follows does not summarize pre-
vious results, sketch best practices, or make empirical predictions. It is offered, 
rather, as an approach to possible links that need to be researched, both con-
ceptually and empirically, in more detail than I can do here — something the 
remaining chapters in this volume start doing. For reasons of space, I concen-
trate in this section on the potential developmental effects of transitional jus-
tice measures. I have tried to think about both proximate and distant effects, 
and instead of taking current transitional justice practices as set in stone, I 
have tried to think about whether those effects can be enhanced by modifying 
those practices. A final prefatory note is that I start this analysis by adopting a 
loosely economistic conception of development, one that takes development 
to relate to economic growth and distribution.8 Although this understanding 
of development (for good reasons) no longer has any track among develop-
ment practitioners, I adopt it here initially in the belief that if on this basis one 
can construct a plausible argument to spark interest in the linkages between 
transitional justice and development, the case can only be stronger and easier 
to make with respect to more expansive conceptions of development.


i.1. judicial cases and development


There are different ways of thinking about potential developmental effects of 
transitional prosecutions, even those that concentrate on the violation of a 
fairly traditional list of civil and political rights:


• In the course of trying criminal cases, with or without correlated civil 
cases, economic resources amassed by perpetrators are in theory sub-
ject to recovery, and in theory usable for reparations and other recon-
struction purposes.


• In the course of investigating human rights abuses for purposes of 
criminal prosecutions, other forms of criminality, some of them hav-
ing important economic consequences, are often disclosed. Ironically, 
these disclosures sometimes have even more severe delegitimizing 
effects on perpetrators than the original investigations for politi-
cally motivated human rights abuses, as the “Riggs Bank” disclosures 
against Pinochet illustrate.9


More indirectly, the potential developmental effects of transitional judicial 
cases include:


• Trying cases in the aftermath of authoritarianism or conflict discloses 
information about the economic practices of the regime responsible 
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for massive human rights violations, information that in most cases 
pertains directly (but not only) to those who stand accused. Massive 
abuse is generally systemic, which has two implications: it involves 
organization; and, in turn, it consumes resources, often both involving 
and generating illegal economic activities. In the face of more severe 
human rights violations, property crimes tend to receive little atten-
tion, despite the fact that they are part and parcel of the experience of 
abuse for many people. They were certainly pervasive in the German 
Holocaust, Argentina, the former Yugoslavia, Morocco, and Timor-
Leste. Authoritarian and conflict regimes also often get involved in 
economic activities that constitute serious if not illegal market distor-
tions, including money laundering, aggressive rent seeking and abuse 
of natural resources, monopoly formation, and crony licensing agree-
ments.10 Even if these behaviors are neither prosecuted nor become 
the independent object of investigation, information about them 
collected as part of criminal investigations may have some deterrent 
effect, or may make a contribution to transparency, which is, arguably, 
a contribution to development.


• Trying cases for human rights violations, it has been said, strengthens 
the rule of law. To the extent that the rule of law is a precondition of 
development, prosecutions may have beneficial, if indirect, effects on 
development.


 All of the above rests on surmises about the impact on development that 
the well-known, narrowly focused transitional judicial procedures may have. 
These (theoretical) effects may be enhanced, again, at least in theory, if “transi-
tional judicial procedures” as a practice were not taken as given and the scope 
of prosecutorial policies were broadened.11 In other words, the impact may 
be enhanced if investigations and prosecutions were to focus directly, and 
not incidentally, on “economic crimes”;12 and if the class of perpetrators was 
enlarged to include both those who enabled human rights violations by, among 
other things, making their perpetration economically feasible by sustaining 
the structures without which systemic crimes would not have been possible, 
and those who knowingly benefitted from those violations.


i.2. truth-telling and development


The case for the potential developmental impact of transitional truth-telling 
strategies is very similar to the one just sketched for judicial procedures.13 It can 
be thought to be stronger, however, for truth-telling instances generally enjoy 
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a broader mandate, one that explicitly calls upon them to investigate the struc-
tural conditions that made massive human rights violations possible. In par-
ticular, truth commissions have made significant recommendations concern-
ing judicial systems and the strengthening of the rule of law,14 which, again, is 
strongly linked with development. Even the Chilean Truth and Reconciliation 
Commission, which was limited to investigating crimes leading to death, made 
far-reaching recommendations concerning the judicial system. The Guatema-
lan, Peruvian, and South African commissions went even further, including in 
their reports broad-ranging analyses of the general socioeconomic structures 
within which violations took place. Furthermore, truth commissions are not 
hampered in this task by procedural and evidentiary rules that limit the admis-
sibility of evidence to that which is directly relevant to the behavior of those 
who stand accused. Having said this, the developmental (and other) impact 
of truth-telling exercises is limited by the inevitable gap between insight and 
transformation; understanding the dynamics leading to violations may be a 
necessary but not a sufficient condition for changing those dynamics, as illus-
trated by the many unimplemented recommendations of truth commissions. 
Without repeating the arguments that could be made mutatis mutandi for the 
developmental impact of truth-telling, one could contend that:


• In the course of investigating massive human rights violations, truth 
commissions disclose information that is relevant to other forms  
of criminality, including those that have a direct developmental  
dimension.


• In the course of investigating human rights violations, and because of 
the investigatory leeway mentioned, truth commissions can recom-
mend the removal of personnel and the restructuring of institutions 
that may act as developmental blockages.


• Truth commissions gather information about victimization that may 
be crucial for purposes of economic reintegration; this is true both 
of categories of persons and of geographical areas that were the par-
ticular targets of violence, and which therefore need special programs 
if they are to be effectively reintegrated into national economies. To 
illustrate the point: the commission in Guatemala emphasized how 
state policy led to the victimization and deepened marginalization 
of indigenous communities already living in precarious conditions;15 
similarly, the Peruvian commission examined the differential impact 
of violence both state-sponsored and perpetrated by Shining Path on 
the Andean and Amazonian communities;16 and Morocco’s commis-
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sion acted similarly in focusing on the way in which areas that had  
illegal detention centers were deliberately deprived of infrastructure 
and other forms of investment.17


Again, if one does not take previous truth-telling exercises as precedent in 
terms of setting limits, these (theoretical) effects could (in theory) be enhanced. 
This is what underlies the calls for broadening the mandate of truth commis-
sions to allow them to investigate economic crimes, including corruption, the 
exploitation of “conflict resources,” and so on.18


i.3. reparations and development


Because reparations involve the direct distribution to victims of a set of goods, 
including economic transfers, those who are interested in the developmental 
impact of transitional justice initiatives have placed particular stock in this 
measure.19


• Monetary compensation to individuals for human rights violations 
may be thought to boost the economic capacity of the beneficiaries, 
which in turn may be thought to provide a developmental boost. This 
can arguably be augmented if the benefits are crafted in ways that are 
“developmentally sensitive,” by, for example, distributing not just cash 
but shares in microfinance institutions.20 


• Since “reparations” under international law includes “restitution,”21 
restitutory practices, particularly those that seek to clarify and 
entrench property or use rights, serve development ends by means of 
concrete instruments, such as titles.


• The trend in large-scale reparations programs is in the direction of 
greater “complexity” — that is, toward the distribution of measures 
that go beyond monetary compensation, such as provisions for health 
and education.22 Both of these are themselves factors of development. 
But discussions about the provision of health and educational services 
as reparations can also disclose gaps in existing institutions and pro-
vide an incentive for improving them, and not necessarily just for the 
direct victims. 


• There is also an emerging trend in reparations rhetoric (if not in prac-
tice) toward “collective” or “community” reparations. The Guatemalan 
commission made recommendations to this effect, as did the Peru-
vian and the Moroccan commissions, both of which are slowly start-
ing their implementation. That questions linger about whether such 
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measures can be sufficiently differentiated from development pro-
grams speaks to their theoretical developmental impact.23 


As with other transitional justice measures, the impact of reparations could (in 
theory) be thought to be enhanced if we are willing to countenance innovations 
to current practices (beyond those mentioned). The simplest way of doing so 
would be to increase the categories of violations for which reparations benefits 
are offered, to include, for instance, certain types of economic crimes.24


i.4. institutional reform and development


• At least in part because, generally speaking, vetting procedures are 
administrative rather than criminal in nature, they can make use of 
relaxed evidentiary and procedural rules that may make them more 
efficient than criminal trials as forms of redress for certain types of 
abuses.25 These may include typically hard-to-prove economic crimes, 
such as illicit enrichment, money laundering, and so on. Vetting pro-
cedures can use as criterion of screening and exclusion a concept of 
“integrity” with farther reach than the usual human rights criteria 
used by the other redress measures, thus making it possible, in theory, 
to screen for economic abuses.26 


• But it is largely on account of an expected “peace dividend” that comes 
about from institutional reform under the umbrella of security sector 
reform (SSR) that this sort of measure awakens enthusiasm among 
those interested in the development potential of transitional justice. 
The savings, both direct and indirect, of shutting down, for example, 
security agencies involved in massive human rights violations — sav-
ings from reduced security-related expenditures, from efficiencies that 
result from increased security, and so on — the argument goes, could 
be put to better use in the area of development.27


i.5. caveats


I have concentrated so far on possible developmental consequences of the 
implementation of transitional justice measures that it would not be unreason-
able to expect, all other things being equal, and at a high level of generality. In 
practice, however, rarely are all other things equal, and there is a big difference 
between what is plausible (in the thin sense of either not being contradictory 
or flowing from general premises) and what is probable (in the thicker sense of 







39


JUSTICE AND SOCIAL INTEgRATION


being reasonably expected when all relevant factors are taken into account). I 
would like, then, to present a list of caveats that explain why, for all the plau-
sibility of such links between transitional justice and development, I still think 
we can do better. 
 The three main problems with articulating the links between transitional 
justice and development in terms of the direct developmental impact (under-
stood economistically) of transitional justice measures can be put in the fol-
lowing terms: 


• Significance. It is likely that the economic impact of the implementa-
tion of these measures is either too small or too difficult to monitor 
or measure. The impact of transitional trials on growth or distribu-
tion, for example, is likely to be minimal or non-traceable. Although 
leaders of regimes responsible for massive human rights violations 
are often wealthy (almost always as a result of illegal economic activi-
ties), the recovery record both of national and of international courts 
is generally dismal. The more indirect contribution of such trials — for 
example, by strengthening the rule of law — is virtually impossible 
to trace (not only because, as with other transitional justice initia-
tives, isolating their independent contribution is impossible, but also 
because it is not clear what element of a trial — a complex and pro-
tracted procedure — one is supposed to trace: the indictment, pro-
ceedings, sentences, their actual fulfillment?).28 The economic impact of 
truth-telling exercises is even harder to estimate, given the huge gap 
between insight and transformation. There are reasons to believe that 
this is so even regarding the two transitional justice measures that are 
most promising in terms of development (understood in this manner), 
reparations and institutional reform. The budgets of reparations pro-
grams, with very few exceptions, are simply too small to make much 
of a difference in terms of either growth or distribution.29 They are 
usually nothing more than a fraction of the budget of even rudimen-
tary welfare services. As for the “peace dividend” of SSR, in most cases 
this simply does not come to pass, especially in the short run. Even 
rapid reductions of forces generate large expenses, for personnel are 
usually not simply released — for good reasons, including the fear that 
they will become “spoilers.” It is doubtful, then, that the best case for 
linking transitional justice and development can be made in terms of a 
direct impact on growth or distribution.
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• Overload. It may be said that the observations above simply emphasize 
the need to transform transitional justice practices so as to improve 
their development impact, most importantly by broadening their 
mandate to include violations of social and economic rights, or at least 
economic crimes. There are countervailing considerations, however, 
that must be kept in mind.30 The claim that criminal prosecutions can 
be as effective in addressing economic crimes as in addressing seri-
ous human rights violations may rest on a mistaken understanding of 
what it takes to prosecute successfully two quite different categories 
of crimes. The issue is not simply one of different prosecutorial tech-
niques, with everything that that involves, including evidence, witness 
cooperation, and so on. There is an overarching structural limitation 
that must be kept firmly in mind, and which almost certainly will lead 
to very different outcomes in each case: both national and interna-
tional law on economic crimes is much less developed than national 
and international law applicable to mass atrocities.31


  Truth commissions may not have the size, capacity, resources, 
right set of investigative skills, appropriate methodologies, or time to 
thoroughly conduct a broader investigation into economic crimes.32 
Including such crimes in the mandate of a commission may risk 
expanding the mandate “so broadly that it may be impossible to rea-
sonably complete its task.”33 The increased complexity of the mandate 
may overburden commissions, which usually find it challenging to 
complete their tasks within their allotted life spans, and, most impor-
tant, a significant expansion of thematic areas of focus will likely lead 
to watered-down reports, to analyses that operate only at a broad level 
of generality, and to recommendations that seem “utopian” in the 
sense of being all-encompassing and not containing feasible prescrip-
tions to get from “here to there.”


  Similarly, providing reparations to victims of economic and social 
rights violations during conflict or under authoritarianism would 
simply be beyond the capacity of reparations programs, which are 
typically chronically underfunded. Expanding the scope of beneficia-
ries will likely entail the dilution of benefits to the point that no one 
is satisfied by them. Moreover, because reparations entail an acknowl-
edgment of responsibility and an effort to target victims particularly 
for special treatment (meant as redress), reparations are not the same 
thing as development programs or initiatives to correct structural 
inequalities.34
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• Efficacy. At least in part for the reasons just mentioned, it is not clear 
that transitional justice instruments should be considered efficient 
instruments for the pursuit of developmental aims. In fact, trying to 
maximize the satisfaction of developmental aims (understood at this 
stage of the chapter mainly in terms of economic growth and distribu-
tion) may threaten the ability of such measures to satisfy their charac-
teristic aim — namely, the redress of massive human rights violations. 
This is so not just because a broadened mandate may dilute resources 
and competencies, but for two additional reasons. First, in addition to 
the fact that the normative framework for prosecuting and otherwise 
redressing practices leading to maldistribution, underdevelopment, 
and economic crimes is much weaker than the legal framework for 
prosecuting and otherwise redressing human rights violations, the 
former practices are also both more culturally entrenched and more 
widespread, and therefore much harder to redress. Second, it would 
be irresponsible to ignore the risk that political opposition to transi-
tional justice measures might increase significantly if their mandate 
is broadened to include economic issues. To illustrate: if expanding 
the scope of transitional justice means that broader, entrenched, and 
powerful economic elites (who may have gained or strengthened 
their position during and because of the favor of predecessor regimes) 
instead of supporting the transition not only oppose it, but block 
it, then it may be prudent to postpone dealing with them to more  
favorable times.35 


None of the above denies that there are connections between transitional jus-
tice and distributive justice measures that need to be explored, synergies to be 
maximized, and conflicts to be avoided. Nor is it intended to deny that tran-
sitional justice measures should be designed and implemented in a way that 
enables their developmental potential, however large or small that might be.36 
But there is one main lesson I derive from the considerations above: the best 
way of articulating the relationship between transitional justice and develop-
ment is unlikely to fall out of observations about the direct economic conse-
quences of the implementation of transitional justice measures. In the next 
section, then, I change tack and carry out the analysis in terms of a richer 
understanding of both development and transitional justice, and this, I argue, 
allows us to bring into relief more clearly the reasons why transitional justice is 
relevant to development, and vice versa. 
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ii. transitional justice, norm breaking, and norm affirmation


Here I focus on two legacies of atrocities that make addressing these violations 
particularly relevant in a discussion of the relationship between transitional 
justice and development.37 First, those who experience serious human rights 
violations are often left with a deep and abiding sense of fear and uncertainty. 
Second, this effect is not limited to those who have suffered the violations 
bodily; it applies to significantly larger groups. These “spillover effects” and 
the reasons that underlie them help show the importance, from a development 
perspective, of addressing past massive violations — almost independently of 
how development might be conceived.
 As to the first point, various scholars, from diverse disciplines, have pro-
vided accounts of the consequences of suffering severe human rights violations. 
The “phenomenology of victimhood” is dense and complex, but it overwhelm-
ingly gravitates toward the conclusion that the pain and suffering endured in 
the violation itself is merely the beginning of sequelae that frequently include 
a deep sense of uncertainty and a debilitating and in some cases incapacitating 
sense of fear.38 The reason lies in the fact that serious human rights violations 
shatter normative expectations fundamental to our sense of agency in the 
world. The expectations that get broken whenever human rights are violated 
are not just whimsical ones; they are based on general norms — that is, they 
are expectations whose satisfaction we reasonably feel entitled to. These norm-
based expectations are the manifestation of the basic structure, the ground 
or framework, of our agency. They are expectations about, for example, what 
constitutes legitimate treatment of others and at the hands of others, about 
situations in which it is “normal” to expect the assistance of others, about the 
state being the guarantor, rather than the violator, of fundamental rights, and 
so on. The very basic, fundamental nature of these expectations explains the 
pervasive fear that their defeat generates: victims experience a deep sense of 
normative disorientation (How could this have happened? If this happened, 
then anything can happen), of solitude (How could anyone do this to me, and, 
crucially, how come no one prevented it?), and of resentment (This should have 
never happened, I was entitled to better treatment).39


 In the context of this chapter, it is even more important to note that it is 
not just (“direct”) victims who are affected by violations; in the end, it is signifi-
cantly larger groups as well.40 Ultimately, this is not only a function of bonds 
of concern or even of relations of dependence, but also a function of the nature 
of the norms that are shattered when human rights are violated — namely, the 
general norms that give rise to the expectations that undergird basic agency 
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and social competence. In contexts of massive human rights abuses, nonvic-
tims often have the sense that after what happened to the victims, no one can 
be safe, no one can really know what to expect. The end result is a generalized 
weakening of agency, not just the agency of victims. It is not uncommon for 
victims of massive abuse to lead substantially more reclusive lives than they 
led before the violations, to withdraw from public spaces, to disengage from 
social networks, and particularly to refrain from making claims to authorities 
and formal institutions. This is also true for nonvictims.41 
 These effects have been borne out in a variety of cases. For example, Jaime 
Malamud-Goti characterizes the effects of the years of terror in Argentina in 
terms of “avoidance strategies” adopted by the population:


people abandoned, first, their political activities; second, they aban-
doned their political beliefs. They reduced associational activities and 
denied any evidence that inhumane practices were being carried out. 
Members of groups that were political targets of state terror cultivated 
deliberate ignorance about what was going on. People adopted selfish 
strategies of survival.42


This is, in fact, an intended consequence of the exercise of “disarticulating 
power,” since it makes coordinated response to the exercise of power virtually 
impossible.43 
 Accounting for some of the legacies of massive human rights violations in 
this way helps advance the argument for the relationship between transitional 
justice and development for two important reasons. First, by providing an 
explanation of how the effects of serious human rights violations ripple from 
direct victims to much broader constituencies, the account clarifies that jus-
tice is not a matter of interest to victims alone, and in that way it helps us to 
see the overlap in constituencies between justice and development measures. 
To the extent that the violation of fundamental rights is at the same time the 
breach of general norms, everyone is affected by it. The norms that are supposed 
to regulate — to “norm” (normen) — our interactions are shown to have little or 
no force with each violation. Focusing on the diminished agency not just of 
victims but of entire communities that comes in the wake of massive viola-
tions of human rights helps us to see the developmental relevance of transi-
tional justice measures. Transitional justice measures, by dealing directly with 
the legacies of those violations, might protect possibilities of agency — and not 
for victims only.
 Second, and more important, the account clarifies that the overlap between 
transitional justice and development should not be considered merely in terms 
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of coinciding constituencies, but that it ultimately involves a factor that is 
critical to any understanding of development — namely, the very possibility of 
social coordination. If this account of the legacies of atrocities is correct, the 
point to stress is not merely that showing that basic norms have no force does 
not merely affect those who experience the violations themselves, and not 
even that the norms are so basic as to diminish the victims’ very agency, their 
possibility of initiating action in the world. For development purposes, it may 
be more compelling to stress that the violations thereby diminish the possibil-
ity of having people act together.


iii. mass atrocity, agency, and social coordination;  


the depletion of social capital


In order to illustrate and to make more plausible these last two claims, I borrow 
from the development literature first. Different currents in development work 
illuminate “mechanisms” that explain how different social conditions affect 
people’s possibilities for agency.44 These currents dovetail with work in other 
disciplines that describe how adverse social conditions diminish expectations, 
the phenomenon of “adaptive preferences.” The World Bank, for example, in its 
2006 World Development Report takes the position that poverty leads to dimin-
ished expectations, which, in turn, has a negative impact on development.45 
Philosophers and social scientists have long argued that people shift their pref-
erences in light of considerations of feasibility rather than suffer permanently 
defeated expectations,46 and that this leveling of expectations among the dis-
advantaged operates even in economically prosperous countries, particularly 
among those affected by structural, “horizontal inequalities.”47 
 Leaving aside the motivations that individuals may have for reducing their 
expectations, the following is a particular account of how this process takes 
place. Arjun Appadurai frames the argument in terms of how deep poverty 
stunts “the capacity to aspire.” This capacity is not simply a matter of individual 
needs, wants, preferences, and plans, not simply the individual ability to “wish,” 
but is also related to social experiences and norms. People aspire to realize 
particular aims — say, attain a particular professional and economic status —  
only within contexts in which those wishes, and, most important, all the more 
concrete and particular choices that lead to those aims, make sense. This capac-
ity, according to Appadurai, is not evenly distributed in any society:


the better off you are (in terms of power, dignity, and material resources), 
the more likely you are to be conscious of the links between the more 
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and less immediate objects of aspiration. Because the better off, by defi-
nition, have a more complex experience of the relation between a wide 
range of ends and means, because they have a bigger stock of available 
experiences of the relationship between aspirations and outcomes, 
because they are in a better position to explore and harvest diverse expe-
riences of exploration and trial, because of their many opportunities to 
link material goods and immediate opportunities to more general and 
generic possibilities and options [sic].48


Social experiences and norms have a huge effect in shaping people’s capac-
ity to aspire, which, in the case of the poor, Appadurai argues, leads to what 
he calls “adverse terms of recognition.” The poor operate under conditions in 
which they are encouraged to “subscribe to norms whose social effect is to fur-
ther diminish their dignity, exacerbate their inequality, and deepen their lack of 
access to material goods and services.”49 
 This account of diminished agency, then, can be put in terms that track the 
norm-based account of the effects of atrocities offered in section II, above. The 
mechanism is arguably the same in both cases. Both poverty and victimization 
weaken the capacity to aspire, diminish people’s expectations. Over time, their 
readiness to initiate action and particularly to raise claims against others, espe-
cially against state institutions — something that lies at the core of the notion 
of individuals as bearers of rights — is weakened as well. In this way, “adverse 
terms of recognition” become generalized. 
 An argument that is familiar in the domain of development, then, illus-
trates an argument about the effects of massive human rights violations. But 
there is more. Recall that this claim was part of the effort to motivate an inter-
est in the legacies of atrocities from a development perspective by arguing that 
these legacies have “spillover effects,” that massive human rights violations do 
not affect victims alone. One way to see this is precisely by noticing that the 
occurrence of unredressed systematic human rights violations speaks of the 
weakness of general norms. Again, while there is no reason to assume that the 
price of weak, general norms is equally distributed — the well off can “buy” 
protection through other means while the disadvantaged are forced in “Faus-
tian bargains” with disastrous consequences for their well-being50 — the point 
is that the diminished agency produced by massive violations, the weakness of 
protections that such violations manifest, generates “costs” for everyone, the 
well off included, and that this has an impact on development.51


 From a development perspective, as mentioned before, it may be that the 
urgency of dealing with the legacies of atrocities will be even more compelling 
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if stress is laid not so much on diminished agency as on the obstacles those 
legacies generate for coordinated social action, the second claim made above. 
One of the factors that facilitate action coordination is civic trust, the “twin” 
of social capital, to use the term most familiar in development.52 The sense of 
trust in question here is not the thick trust that characterizes relations between 
intimates, but neither is it reducible to a mere expectation of regularity or pre-
dictability.53 Trust, as an alternative to monitoring and the appeals to sanc-
tions, involves shared normative expectations: I trust someone not merely 
when I experience confidence in the regularity of his or her behavior — I can be 
highly confident that in grossly corrupt systems officials will predictably try to 
extort me, but that, of course, does not mean I trust them — but rather, when 
I am convinced that among that person’s reasons for actions is a commitment 
to values, norms, and principles that we share. In dealing with strangers and 
with institutions in complex and highly differentiated societies, the relevant 
values, norms, and principles are abstract and general. So, we trust an institu-
tion when we act on the assumption that the institution’s constituent norms 
are shared by those who run and participate in the institution.
 Accounts of the developmental impact of civic trust have centered on its 
effects on transaction costs and on rates of investment. At the most general 
level, the former argument turns on the idea that in the absence of trust, par-
ties to economic exchanges face unattractive alternatives indeed: they can try 
to rely on complex formal contracts that attempt to anticipate all contingen-
cies. Aside from the fact that it is impossible to anticipate all contingencies, 
this would render contracts inflexible, which in itself increases costs. These 
arrangements also require, ex ante, difficult negotiations and intensive moni-
toring for the duration of the agreement, both of which are expensive. Finally, 
ex post, redeeming differences on the basis of intricate contracts obviously 
makes for complex litigation and therefore expensive enforcement.54 What 
ends up happening in low-trust environments is that participants try to cope 
with these costs through exchanges in informal networks, among people who 
know one another, which is also, in itself, a costly alternative. It is akin to a 
reduction in market size, and the abiding uncertainties reduce the availability 
of credit, put a premium on capital, and force producers to avoid customizing 
items and to reduce the magnitude of orders they are willing to accept. At the 
limit, as an end result of the aggregation of constraints, it leads to a deflation-
ary, downward adjustment of expectations about what is feasible to achieve, 
which was dealt with above.
 That trust between people is correlated with growth, and even with 
increased equity, there seems to be no doubt any longer. Large cross-country 
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studies indicate that increases in levels of trust between people are associated 
with increases in growth both in gross domestic product (GDP) and invest-
ments, and that inequality is associated with lower trust levels.55


 Just as important as trust between individuals, but closer to our main con-
cern, is trust at the macropolitical level — that is, as a characteristic not just of 
relations between persons, firms, and civil society organizations but also of 
their relations with the institutions of the state. Once again, and perhaps less 
surprising, empirical research seems to confirm that there are correlations 
between levels of trust in institutions and economic performance: countries 
with strong institutions, institutions that among other things protect civil and 
political rights, have higher levels of trust, and it is precisely these countries 
that turn out to perform best economically, again, in terms of rates of growth 
and investment.56 Several cross-national studies using a variety of indicators 
show strong correlations between respect for civil and political rights and eco-
nomic growth, and show conversely that violence and political instability are 
negatively related to growth rates and investment. Stephen Knack, for instance, 
argues that a review of the relevant studies leads to the conclusion that “a 
consensus has developed on the importance of government social capital for 
economic performance: a similar consensus is rapidly developing on civil 
social capital.” While this may be an intuitively obvious result, as the literature 
acknowledges, explanations for the ways in which trust at the macropoliti-
cal level impacts development are not nearly as worked out as they are for its 
impact at the microeconomic level.57 One may surmise, however, that some of 
the same factors are at work. Again, on the understanding that trust refers to 
norm conformity, environments in which there are high levels of trust in state 
institutions are indicative of norm-abiding institutions, which diminish risks, 
increase predictability, and therefore facilitate economic growth.
 If this is the case, the sort of mistrust, both between citizens and primar-
ily between citizens and state institutions, left in the wake of massive human 
rights violations should be a cause of concern from a development perspec-
tive. Again, Malamud-Goti’s account of the effects of Argentina’s dirty war is 
illustrative:


[t]he lack of trust that people felt was another cause of the avoidance 
strategies: people avoided sensitive issues unless they were certain of 
the loyalty of the audience. Careless disclosures were as dangerous as 
deliberate reports. Vast portions of society sequestered themselves in 
their own family circle, restricting non-kin relationships to old friends. 
This tactic proved to be extremely isolating. . . . For parents, fear of 
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strangers and the constant effort to keep their children away from poli-
tics and trouble fostered family authoritarianism: children’s activities 
were monitored. “Macro-authoritarianism” thus turned into micro-
authoritarianism. This process of mental closure could be detected in 
the increasing nationalism, xenophobia, and tribalist exaltation of the 
family and fatherland.58


Malamud-Goti is not thinking about the developmental consequences of the 
breakdown of trust he describes. But one does not need to agree with the 
details of the social capital literature to acknowledge that unaddressed mas-
sive human rights violations make social coordination more difficult, that this 
has developmental consequences, and therefore to consider seriously whether 
the type of redress offered by transitional justice measures can, indeed, make a 
contribution to development.59


iv. human development


It is time to shed the economistic slant on development that has largely 
informed the chapter up to this point. This will presumably make it easier 
to see the links with transitional justice. Without question, the best-known 
expanded conception of development in contemporary discussions is the 
notion of “human development.”60 One of the underlying motivations for 
introducing the concept was, precisely, to overcome the tendency to think 
about development in purely economic or utilitarian terms, and to reconnect 
with an older tradition — going back to Aristotle — that thought about the gen-
eral purpose of economics in terms of increasing human well-being.61 Some of 
the problems with an economistic reduction of development include the fol-
lowing. First, measures of wealth, income, and growth (for example, GNP, GNP 
per capita) say little about their distribution within societies. More important, 
there are factors that affect human well-being that do not correlate easily with 
wealth, income, and growth — as important as the latter may be. These are not 
merely “incidental” factors for well-being; they include education and health 
care, life expectancy, opportunities for political participation, and the pres-
ence or absence of various forms of inequality, factors around which there 
are significant differences in countries at the same level of wealth, income, 
and growth.62 Measuring human development in terms of the availability of 
resources fares better, but does not resolve all problems, for as Amartya Sen 
has argued, resources do not automatically lead to well-being given the great 
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variations between individuals in their needs and in their possibility of con-
verting resources into well-being.63 Thus, for example, even classes of individ-
uals, say, the chronically disadvantaged or women, in societies that have tradi-
tionally discriminated against them in the educational sphere (as well), will not 
be able to convert a given set of educational opportunities into the same level 
of well-being as the (usually male) more advantaged, who are well settled into 
educational and career paths.64


 So, what is development on the “human development” approach? Accord-
ing to the United Nations Development Programme (UNDP): “Human devel-
opment is a process of enlarging people’s choices.”65 Sen’s work, which has 
played a foundational role for the concept of human development, is worth 
quoting more extensively:


Development can be seen . . . as a process of expanding the real freedoms 
that people enjoy. Focusing on human freedoms contrasts with narrower 
views of development, such as identifying development with the growth 
of gross national product, or with the rise in personal incomes, or with 
industrialization, or with technological advance, or with social modern-
ization. Growth of GNP or of individual incomes can, of course, be very 
important as means to expanding the freedoms enjoyed by the members 
of the society. But freedoms depend also on other determinants, such as 
social and economic arrangements . . . as well as political and civil rights. . . . 
If freedom is what development advances, then there is a major argument 
for concentrating on that overarching objective, rather than on some 
particular means, or some specially chosen list of instruments. Viewing 
development in terms of expanding substantive freedoms directs atten-
tion to the ends that make development important, rather than merely to 
some of the means that, inter alia, play a prominent part in the process.66 


Now, one does not get a full impression of how far-reaching this conceptual 
expansion of the notion of development really is from the UNDP’s definition 
alone, nor from the index developed to measure it. Not surprisingly, given the 
scarcity of cross-country information on some relevant issues, but perhaps 
also due to the difficulties that a UN agency would have in stressing certain 
conceptions of freedom (particularly those related to political participation), 
the UNDP has articulated human development mainly in terms of longevity 
(using expected lifetime as an indicator), “knowledge” (using literacy as an 
indicator), and “a decent living standard” (using a variant of purchasing-power-
adjusted GDP estimates).67
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 Martha Nussbaum’s and Sen’s work provide a better indication of the scope 
of human development. The point of their “capabilities approach” is to get us 
to think about development in terms of the real possibilities people have to “do 
or be certain things deemed valuable.”68 Nussbaum proposes a methodology 
and also a resulting list of ten complex general capabilities.69 Sen has refused to 
produce such a list, concentrating rather on the formulation of the reasons why 
freedom in general is important both in itself and instrumentally for develop-
ment, and on the articulation of links between five types of freedoms: political 
freedoms, economic facilities, social opportunities, transparency guarantees, 
and protective security.70 Both Nussbaum and Sen insist, and this is the point 
I want to stress here, that what is distinctive about the capabilities approach to 
development is the conviction that “choice is not pure spontaneity, flourish-
ing independently of material and social conditions,”71 that the aim of develop-
ment is the (enormous) task of securing the material and social conditions that 
enable the exercise of such capabilities, the enjoyment of freedom, understood 
in the broadest sense. 
 As suggested before, the broader one’s understanding of development, the 
greater its conceptual overlap with transitional justice. Clearly, massive atroc-
ities constitute an affront and lead to the diminution of these capabilities, a 
point to which I will return. But, not the least because transitional justice can 
be thought of as a multifaceted set of responses to human rights violations, 
in order to sharpen the relationship between transitional justice and develop-
ment, it would help to review, briefly, how the relationship between human 
development and human rights has been conceptualized.72


 In the year 2000, that is, ten years after issuing its first Human Develop-
ment Report, the UNDP decided to examine the relationship between human 
rights and development directly, a worthy endeavor for a development agency 
that, after all, is part of the same institution charged with shepherding inter-
national human rights agreements and norms. Having spent a great deal of 
energy by that point on the notion of human development, it faced a dual chal-
lenge — namely, to try to show that human development is a distinctive notion 
(for otherwise, what would it add to human rights discourse?), but, at the same 
time, that it is at least “compatible” with human rights (for otherwise, among 
other consequences, the UN would lose coherence regarding, arguably, its two 
most important functions). 
 At the broadest level, it is argued that “[h]uman rights and development 
share a common vision and a common purpose — to secure the freedom, 
well-being and dignity of all people everywhere.”73 Of course, this is merely 
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where the challenge starts. Articulating precisely the distinct contributions of 
each concept, as well as their interrelationship, is much more difficult. I do not 
attempt a comprehensive review here, but merely offer the following sketch. 
The UNDP seems to settle on an account according to which there is a sort of 
functional complementarity (and an attendant division of labor) between the 
notions of development and human rights, captured by the pairing of develop-
ment with “enhancement,” on the one hand, and human rights with “claims,” 
on the other. Let me illustrate. According to the report,


If human development focuses on the enhancement of the capabilities 
and freedoms that the members of a community enjoy, human rights 
represent the claims that individuals have on the conduct of individual 
and collective agents and on the design of human arrangements to facil-
itate or secure these capabilities and freedoms.74 


Unpacking this account, the report argues that development contributes to 
human rights modes of “qualitative and quantitative analyses,” which “help to give 
concreteness to human rights analysis,” clarify the policy trade-offs involved 
in efforts to balance commitments to different types of rights, remind human 
rights promoters of “causally important institutional and operational vari-
ables,” and, finally, add a dynamic perspective that “can help to deepen the 
understanding and broaden the usefulness of the human rights approach.”75 
 Although the differences between the contributions are not always appar-
ent, none of this seems wrong to me. The account is, however, surprising in 
that it turns development, basically, into an analytical tool. Contrast this with 
the role the report assigns to human rights. Far from being considered mere 
analytical tools, human rights are thought to determine the course of social 
development — at least in the sense of “channeling” it. Adopting the under-
standing of rights as justified claims, the report argues that rights, in the first 
place, determine the duties of others (both individuals and institutions), and it 
places special emphasis on official, state duties. Rights also determine develop-
ment in the sense that they establish limits to what can be done to individuals 
in the pursuit of social goals. Finally, the report argues, rights play a crucial 
role in systematizing and institutionalizing obligations.76


 Again, in their own terms, none of these claims (that is, that rights are justi-
fied claims, that they can act as side constraints, and that they help to institu-
tionalize obligations) is wrong. But I would like to make two points about this 
particular articulation of the relationship between development and human 
rights. From the standpoint of the interests of this chapter — clarifying the 







DE gREIff


52


possible links between transitional justice and development — this account 
helps in one way but is not particularly helpful in another. 
 First, the positive point. The report’s emphasis on the understanding of 
rights as justified claims, as mechanisms to assign duties, and therefore as the 
basis of judgments about accountability, culpability, and responsibility, and as 
the grounds on which remedies can be established,77 is clearly a helpful start-
ing point for thinking about how transitional justice and development inter-
sect with one another. One can say that making rights fundamental to develop-
ment and emphasizing these functions of rights would provide support for an 
argument to the effect that transitional justice tools — as accountability mea-
sures, as complex remedies for human rights violations — make a contribution 
to development, especially to the extent that human rights are understood as 
central to development. I certainly pursue this argument below.78


 As for the second point: Perhaps inevitably, given the role of human rights 
in the UN — as a sort of justificatory “bedrock,” but one whose grounds are 
themselves better left unexamined, on pains of generating dissent — develop-
ment is in some ways subordinated to human rights by the UNDP’s account. In 
the end, force resides in rights, and development is conceived of as a “laudable 
goal”:


To have a particular right is to have a claim on other people or institu-
tions that they should help or collaborate in ensuring access to some 
freedom. This insistence on a claim on others takes us beyond the idea of 
human development. Of course, in the human development perspective, 
social progress of the valued kind is taken to be a very good thing, and 
this should encourage anyone who can help to do something to pre-
serve and promote it. But the normative connection between laudable 
goals and reasons for action does not yield specific duties on the part 
of other individuals, collectivities or social institutions to bring about 
human development — or to guarantee the achievement of any specified 
level of human development, or of its components.79


Now, we should acknowledge that sorting out the relationship between devel-
opment (understood expansively) and human rights is genuinely complicated 
for a fundamental, general reason: the more expansive the understanding of 
development, the more it is likely to include goods the provision of which may 
not be the subject of particular rights, or the satisfaction of which may not be 
liable to any neat distribution of duties. In this sense, the mere introduction of 
the general vocabulary of rights into the sphere of development may not only 
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fail to resolve practical issues but resolves conceptual issues only provided 
that an agreement about something being a matter of right has already been 
reached. When Nussbaum, for example, argues that the concept of human 
rights is useful in discussions of development since it helps us draw norma-
tive conclusions from the fact of basic capabilities — the crucial normative 
conclusion being that people have justified claims to specific forms of treat-
ment80 — and similarly, when the UNDP argues that human rights link “the 
human development approach to the idea that others have duties to facilitate 
and enhance human development,”81 this does not happen in virtue of the gen-
eral conception of human rights alone. The mere introduction of the general 
conception of human rights as justified claims does not turn a central human 
capability — say, the ability to play — into a right. There is a gap between capa-
bilities and the distribution of claims concerning them that cannot be closed 
simply with a general conception of rights.82 
 I close this section, then, by returning to the core idea behind expanding 
the conception of development, and asking, as I have done in previous sec-
tions, how not just atrocities but unaddressed atrocities might be thought to 
affect development. Atrocities and the legacies of unaddressed atrocities argu-
ably undermine most of the basic capabilities in Nussbaum’s version of a capa-
bility account of development — that is, most of those capacities that make a 
life human. These include longevity (life), bodily health, and bodily integrity, 
all of which are diminished in obvious ways by systematic abuses; the exer-
cise of emotions (which according to her require “not having one’s emotional 
development blighted by fear and anxiety”83); the ability to use practical rea-
son (stunted by atrocities to the extent that their legacies lead to, among other 
things, great distortions in one’s sense of control over one’s own life plans); 
the capacity to engage in forms of affiliation that are free from humiliation 
and that exemplify respect, including equal worth; the ability to play (in the 
sense of being able to laugh and enjoy recreational activities); and the ability 
to have basic control over one’s political and material environment — all of 
which are diminished or undermined in the wake of abuses.84 These effects, as 
is well known, can be transgenerational,85 and, as I argued in section II, ripple 
out from victims to nonvictims. Thus, if development is understood in terms 
of basic capabilities, as it is by Nussbaum, unaddressed atrocities impede 
development. 
 Leaving aside particular accounts of capabilities, or even a particular 
account of human development, in expanding the notion of development to 
include such things as civil and political rights (as well as their material and 
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social preconditions) — as we saw in briefly reviewing the UNDP’s efforts in 
this direction — one of the challenges will always be to clarify the relation-
ship between these rights and development (a task not entirely different from 
the justification of such expansion). There are various alternatives, which are 
not necessarily mutually exclusive.86 One could say that civil and political 
rights protect goods and interests that are inherently valuable, and therefore 
that any defensible formulation of development will ultimately have to move 
from a purely economic understanding to one that encompasses these rights. 
Why these goods are intrinsically valuable can be spelled out in different ways, 
but one would be to say that the very exercise of rational agency would suf-
fer a deprivation if people are not allowed their rational capacities in order 
to choose, precisely, how to organize themselves politically. There are other 
explanations. In any case, what this strategy involves, ultimately, is saying that 
for a society to be developed means in part securing civil and political rights. 
 The expansion of development to include civil and political rights can 
also be defended instrumentally, in various ways.87 For instance, it can be 
argued that civil and political rights serve developmental purposes, either by 
promoting growth — as some of the literature on democracy and economics 
does88 — or by promoting equity (which in turn will promote growth) — as 
the World Bank suggests in its 2006 report89 — or, even more indirectly, but 
no less importantly, by promoting good governance (which in turn is seen as 
instrumental to equity and growth) — as is argued by a good number of inter-
national organizations and development agencies.90 Finally, one could also 
hold the view that civil and political rights are instruments of development not 
so much because they induce growth but because they play an important pre-
ventive role, a position made famous by Sen and Jean Drèze, who argue that 
no substantial famine has occurred in a democratic country, no matter how 
poor.91 Civil and political rights, then, minimally, protect development already 
achieved against famine and other crises. 
 There is an additional way of articulating the possible relationship between 
civil and political rights, on the one hand, and development, on the other, 
which, both because it straddles the two previous strategies — the “constitu-
tive” and the “instrumental” — and because it is as distinct as underexplored, 
merits separate mention. On this account, rights to political participation con-
tribute to the definition of people’s needs and of acceptable ways of satisfying 
these needs, and, to this extent, they contribute to the construction of the very 
concept of development.92 
 However one accounts for the expansion of the concept of development, it is 
arguable that if one espouses such expansion, one would have to acknowledge 
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that atrocities and their unaddressed legacies have a negative impact on devel-
opment thus understood. This is seen most clearly if one thinks that rights are 
constituent measures of development; rights are not simply promissory notes, 
prospective guarantees, but also triggers of remedies in case they are violated. 
To the extent that there are groups of citizens whose fundamental rights were 
systematically violated and no redress has been forthcoming, one of the con-
stituent features of development would have not been satisfied. And, going 
back to the analysis of normative breakdown in section II, the point is not so 
much that the constituent features would not have been satisfied for some (the 
victims), but that to the extent that the norms that are broken are basic norms, 
not just in the breach but in their unredressed breach, they are not satisfied 
for anyone. To some extent, the same can be said with respect to constructive 
accounts of the relationship between rights and development; the sort of mas-
sive breakdown of norms that is characteristic of contexts in which massive 
human rights violations take place is liable to leave in its wake weak civil soci-
eties and poor levels of political participation. This might slant discussions 
about social needs and about feasible ways of satisfying them, and in this sense 
development would be hampered. Finally, on instrumentalist accounts of the 
relationship between rights and development, it is likely that unaddressed mas-
sive violations will get in the way of the particular mechanism that is supposed 
to serve developmental purposes, via some of the processes examined in sec-
tions II through IV, above.


v. the “indirect links” between transitional justice  


and development: transitional justice as a mechanism  


of social integration


If the argument presented up to this point is correct, then there are reasons to 
be concerned, from a development perspective, about the unaddressed lega-
cies of massive human rights violations, almost independent of how narrowly 
economistic or how expansive one’s understanding of development might be. 
In the first section of the chapter, I presented some of the ways in which transi-
tional justice measures may be thought to serve development interests directly. 
In this final section, I explore more indirect ways in which transitional justice 
might contribute to development. By “indirect links,” I do not mean flukes, 
unpredictable effects. Indeed, the effects that I concentrate on are as predict-
able (or unpredictable) as the effects of any other large-scale social interven-
tion. They are “indirect” in the sense that, at least up to now, transitional jus-
tice interventions have not been designed with an eye to their developmental 
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potential, nor have these interventions been integrated into development strat-
egies. In the end, it is likely that these “indirect” contributions will be the most 
significant — one more reason to think about the potential synergies with care.
 I present two versions of what at the core is the very same argument, 
one formulated in terms that are more familiar to transitional justice practi-
tioners, and the other in terms that might be more familiar to development 
practitioners. In summary, the first argument can be framed in terms of what 
it is transitional justice measures seek to achieve. Among other aims, they 
seek to provide recognition to victims, promote civic trust, and strengthen 
the democratic rule of law.93 How do they achieve these goals (to the extent 
they do)? In virtue of their norm-affirming potential. This is what makes them 
adequate responses to the breakdown of fundamental norms characteris-
tic of contexts in which massive abuses take place, described in section II.94 
Why does this matter to development? Because “adverse terms of recognition,” 
lack of trust, and a weak or inoperative democratic rule of law were identified 
as obstacles to development in the analysis provided in sections II through 
IV. Helping to overcome these obstacles can, therefore, make a difference to  
development efforts. 
 The second version of the same argument can be framed in terms of the 
notion of citizenship (including robust participatory rights); transitional justice 
measures can be seen from this perspective as mechanisms of social integra-
tion, as efforts to strengthen a regime of citizenship rights. This type of regime 
has become an object of concern to development practitioners as well, either 
because this type of citizenship is considered to be constitutive of develop-
ment, or an instrument of development, or a means of articulating, of con-
structing, what development means.


v.1. the ends of transitional justice


So, to the first version of the argument. Elsewhere I have presented a system-
atic, normative conception of transitional justice, so I will not rehearse the 
position in detail here. Briefly, the main idea is that the various parts of a com-
prehensive transitional justice policy are tied together by the fact that the dif-
ferent measures can be thought to promote certain goals. The ultimate goal of 
transitional justice is, of course, to promote justice in the sense, for example, 
of contributing to “giving everyone his or her due,” or to strengthening the 
link between effort and success, or whatever one’s general understanding of 
justice might be. The problem is that this is too abstract to be of real help. I 
have long argued, however, in a reconstructive spirit — and independently of 
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development considerations — that transitional justice measures can be seen as 
measures that promote recognition, civic trust, and the democratic rule of law, 
and that to the extent they contribute to the attainment of these goals — which 
certainly they cannot achieve on their own — they do so in virtue of their norm-
affirming character.95


 The goals attributed to these measures seem to conveniently match devel-
opmental blockages identified in earlier parts of this chapter. The conception, 
however, was articulated independently of development considerations. What 
makes this a systematic conception is, precisely, that it does not attribute aims 
that, as desirable as they might be, may nevertheless be random. What makes it 
reasonable to claim that recognition, trust, and the democratic rule of law are 
goals of transitional justice measures is not only that these ends relate concep-
tually to one another but, more important, that they are closely related with 
justice. In fact, they can be understood as dimensions or as both preconditions 
and consequences of the effort to give concrete expression through law-based 
systems to the necessarily more abstract notion of justice: a system of justice 
(a legal one, at least), meaning a system of effective and legitimate rights, is 
unimaginable without minimal levels of recognition, trust, and political par-
ticipation. At the same time, systems of justice of this sort also stimulate and 
strengthen recognition, trust, and political participation. The goals, then, are 
closely tied to justice. Here I argue that they may also matter to development. 


A. RECOgNITION


Each transitional justice measure can be said to pursue immediate goals of 
its own. At one remove of abstraction, however, it can be said that all transi-
tional justice measures seek to provide recognition to victims.96 The sort of 
recognition at issue is actually a complex one. To begin with, it refers to some-
thing akin to granting victims moral standing as individual human beings. 
At the limit, and at its most basic, this requires acknowledging that they can 
be harmed by certain actions. Almost without fail, one of the first demands 
of victims is, precisely, to obtain recognition of the fact that they have been 
harmed, and intentionally so.
 But this is only one dimension of the sort of recognition that transitional 
justice measures arguably provide to victims. Indeed, from my perspective, it 
is not the victims’ great capacity to endure suffering that needs to be primarily 
acknowledged. Even the first dimension of recognition has been described in 
terms not of sheer suffering, but of harms, a normatively thicker notion.97 Ulti-
mately, what is critical for a transition, and what transitional justice measures 
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arguably aim to do, is to provide to victims a sense of recognition not only as 
victims, but as rights bearers. 
 The way in which transitional justice measures can do this is the following: 
criminal justice can be interpreted as an attempt to provide recognition to vic-
tims by denying the implicit claim of superiority made by criminals through 
their behavior. This is done through a sentence, a punishment, which is meant 
to reaffirm the importance of norms that grant equal rights to all.98 Truth-
telling provides recognition in ways that are perfectly familiar, and which are 
still probably best articulated by the old difference proposed by Thomas Nagel 
between knowledge and acknowledgment, when he argued that although truth 
commissions rarely disclose facts that were previously unknown, they still 
make an indispensable contribution in acknowledging these facts.99 In light of 
the difficulties and deficiencies that normally accompany prosecutions, as well 
as the potential charge that truth-telling is “cheap talk,” reparations buttress 
efforts aimed at recognition not only by demonstrating a sufficiently serious 
commitment so as to invest resources but, more important, if the program 
is well crafted, by giving beneficiaries the sense that the state has taken their 
interests to heart. Finally, institutional reform, with vetting as a starting point, 
in excluding official employees who abused their positions of authority, is 
guided by the ideal of guaranteeing the conditions under which citizens can 
relate to one another and to the authorities as equals. Summarizing, then, each 
transitional justice measure may be said to have an immediate aim or aims of 
its own. At a higher level of abstraction, however, all of them can be thought to 
pursue the goal of providing recognition to victims as individuals and as vic-
tims, but also, and primarily, as bearers of rights.


B. CIVIC TRUST


Another aim that arguably the various transitional justice measures seek to 
attain is the promotion of civic trust. Given space limitations I must be brief, 
and rather than argue for a particular way of understanding civic trust, I only 
stipulate the way in which I am using the term.100 Trusting an institution, the 
case that is particularly relevant for us, amounts to assuming that its constitu-
tive rules, values, and norms are shared by its members or participants and are 
regarded by them as binding.
 How do transitional justice measures promote this sense of civic trust? 
Prosecutions can be thought to promote civic trust by reaffirming the rele-
vance of the norms that perpetrators violated, norms that precisely turn natu-
ral persons into rights bearers. Judicial institutions, particularly in contexts in 
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which they have traditionally been essentially instruments of power, show their 
trustworthiness if they can establish that no one is above the law. An institu-
tionalized effort to confront the past through truth-telling exercises might be 
seen by those who were formerly on the receiving end of violence as a good 
faith effort to come clean, to understand long-term patterns of socialization, 
and, in this sense, to initiate a new political project around norms and values 
that this time around are truly shared.101 Reparations can foster civic trust by 
demonstrating the seriousness with which institutions now take the violation 
of their rights, a seriousness that is manifested, to put it bluntly, by the fact 
that “money talks” — and so do symbolic reparations measures — that even 
under conditions of scarcity and competition for resources, the state responds 
to the obligation to fund programs that benefit those who were formerly not 
only marginalized but abused.102 Finally, vetting can induce trust, and not just 
by “re-peopling” institutions with new faces, but by thereby demonstrating a 
commitment to systemic norms governing employee hiring and retention, dis-
ciplinary oversight, prevention of cronyism, and so on.103 


C. DEMOCRATIC RULE Of LAw


Transitional societies not only claim to commit themselves to the rule of law 
but also claim that the implementation of transitional justice measures is both 
an expression of that commitment and a means to strengthen the rule of law. 
This claim can, and has been, fleshed out in different ways,104 but the general 
point is that the various transitional justice measures contribute to strength-
ening the rule of law as follows: criminal trials that offer sound procedural 
guarantees and that do not exempt from the reach of justice those who wield 
power illustrate nicely the generality of law; truth-telling exercises that con-
tribute to understanding the many ways in which legal systems failed to pro-
tect the rights of citizens provide the basis on which, a contrario, legal systems 
can behave in the future; reparations programs that try to redress the viola-
tion of rights serve to exemplify, even if it is ex post facto, the commitment to 
the notion that legal norms matter; and, finally, institutional reform measures, 
even those that screen out those who abused their positions, help to make rule 
of law systems operative, prospectively at least.
 The point I am interested in making here is that the claim that transitional 
justice has as one of its goals the promotion of the rule of law has to be under-
stood in its full richness. When transitional justice promoters argue that the 
measures they defend strengthen the rule of law they do not mean merely that 
the implementation of these measures will provide a boost to independent 
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courts, where decisions are reasoned and taken on the basis of law (as impor-
tant as these ideas are); courts that satisfy these minimal conditions have been 
part of pre-transitional regimes (for example, in Chile and South Africa) and 
have in fact either contributed to or failed in preventing the violations that 
transitional justice measures are meant to redress. Indeed, transitional justice 
promoters mean more with their commitment to the rule of law than a com-
mitment to a formalist understanding of the rule of law would suggest; by the 
“rule of law” they do not refer only to the constraints on the exercise of power 
by means of laws that are “general, promulgated, not retroactive, clear, con-
sistent, [and that impose obligations that are] not impossible to perform.”105 
Indeed, a purely formal understanding of the rule of law according to which 
the rule of law is satisfied if formal criteria for the exercise of power, such as 
thin forms of impartiality, are adopted (for example, by treating similar cases 
alike) is compatible not with all but with many forms of arbitrariness, as long 
as these are regularly and predictably patterned. 
 Surely, this is not what the defenders of transitional justice mean when they 
say that they are committed to the rule of law. They use the concept of the rule 
of law as a standard to criticize regimes that have violated human rights, even 
if they have done so — indeed, particularly if they have done so — in regular 
and predictable ways with the support of law and legal operators. Transitional 
justice measures are supposed to act as markers of significant political trans-
formation. They are supposed to both manifest and strengthen a more robust 
understanding of what a legitimate regime of law means, and this involves tak-
ing seriously the idea that legitimacy depends on not just formal characteris-
tics of law, but also characteristics of the very process of making laws and on 
the substance of the laws thus produced. 
 In this sense, the commitment to the rule of law that underlies transitional 
justice is one that points in the direction of democracy. A rule is recognized 
as a legal norm not only in virtue of attending to facts pertaining to the rules 
themselves (for example, the fact that the rule has formal properties such that 
is has the capacity to guide behavior), but in virtue of the fact that those sub-
ject to it, after taking a normative, evaluative attitude, endow the rule with the 
authority to “norm” (normen) their behavior. Under conditions of modernity, 
this authority is a function of what I call “the dynamics of inclusion and own-
ership” behind lawmaking;106 the authority of law depends, ultimately, upon 
its legitimacy, something that a law gains precisely in virtue of the fact that we 
can consider it to be our rule (ownership), one that we give to ourselves — via 
recognized procedures — where the “ourselves” keeps growing (inclusion). 
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 Just as in the attribution to transitional justice of the goals of providing rec-
ognition and promoting civic trust, I want to emphasize that in claiming that 
transitional justice has as one of its “final goals” the promotion of democracy, 
the argument is not merely that democracy is a desirable goal, but that it is 
closely connected with justice. The democratic rule of law is both a precondi-
tion and a consequence of justice; the possibilities of achieving justice overall 
and of attaining its full effects usually depend on the possibility of establish-
ing democratic participatory practices. At the same time, these practices and 
rights are enabled by giving everyone grounds for thinking of themselves as 
fairly treated by the institutions under which they live.
 To round off this first version of the argument about the possible contribu-
tion of transitional justice to development, I want to highlight the special role 
of norms in this account. The effects of massive human rights violations and 
of leaving their legacies unaddressed, articulated in section II in terms of norm 
breakdown, is now matched by an account of transitional justice according to 
which transitional justice measures seek the reestablishment of the force of 
fundamental norms, and, in virtue of this norm-affirming potential, contrib-
ute to overcoming not just obstacles to the achievement of justice but, if the 
accounts in later sections is correct, obstacles to development as well.


v.2. citizenship and social integration


The second version of this same argument I frame in terms that are closer to 
debates in the field of development — namely, in terms of an inclusive concep-
tion of citizenship. The claim is that transitional justice measures can be thought 
of as mechanisms of social integration. Of course, this is not to say that tran-
sitional justice measures can solve problems of exclusion and marginalization 
or that they can repair social cleavages on their own.107 There is no question that 
this requires the implementation of various types of policies, including famil-
iar development programs, thus emphasizing the need to think about the pos-
sible programmatic links between transitional justice and development. 
 Ultimately, since these are two versions of the same core argument, this fol-
lows a path that should now be familiar. Although it is not common to under-
stand the rule of law in this manner, it is not far-fetched to regard the require-
ments that the ideal imposes as those that are necessary for the inclusion of 
others as equal citizens in a common political community. Thus, for example, 
the requirement of generality simply provides reasons for others to be part 
of a common political project, for they would understandably be reluctant to 
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join in if they felt at risk of being singled out for discriminatory treatment. The 
requirements of promulgation and publicity simply confirm our status as fel-
low members of the project, by insisting that if we are in this together, the least 
that can be expected is that common norms should be made known. And so 
on for the different formal dimensions of the rule of law. 
 Following this interpretive angle, which takes the rule of law as a social 
integration mechanism, makes it easier to see why the ideal of the rule of law 
to which transitional justice defenders commit themselves entails a commit-
ment to inclusive and participatory citizenship, one of the fundamental con-
cerns of development agencies.108 If the legitimacy of laws depends on the 
possibility of those subject to them being able to call them meaningfully “their 
own,” then the safest way of guaranteeing that this will be the case is by offer-
ing them the possibility in participating in functional ways in the formulation 
of these laws. The way this takes place in modern, complex, and differentiated 
societies is by the construction of a regime of rights that turn natural into legal 
persons, endowing them with a special status — that is, the status of citizens. 
On this argument, however, citizens are not simple passive recipients of, say, 
civil rights “foisted” on them by the authorities. The argument is that citizens 
can enjoy as rights — and not merely as dispensations from those who hold 
power — the protections that are meant to be provided by the traditional liberal 
civil rights enshrined in laws that satisfy the formal conditions of the ideal of 
the rule of law only if, at the same time, they can enjoy rights to political par-
ticipation. The different requirements of the rule of law, including the require-
ment that citizens should have participatory rights, express efforts to secure 
the conditions under which it would make sense for them to participate in a 
common political project.
 The core idea, then, is that transitional justice measures can be thought of 
as efforts to enable the activity and participation of citizens who were previ-
ously excluded and marginalized. These efforts turn on the possibility of giving 
force to general procedures and norms. In this sense, transitional justice can be 
thought of as a tool of social integration. This process not just of turning vic-
tims into citizens but thereby of strengthening inclusive citizenship — some-
thing that I hasten to reiterate cannot be achieved by transitional justice on its 
own — may, in the end, be the most significant contribution transitional justice 
can make to development.
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conclusion


I hope that some of the foregoing arguments help motivate giving greater 
attention to the possible interactions between transitional justice and develop-
ment, and to the articulation of the conceptual relationship between the two 
fields. And yet, I hope that the arguments do not lead to conflating them. One 
way of thinking about both the proximity and the distinctness of the two fields 
appeals (momentarily) to the classical distinction between corrective and dis-
tributive justice. Justice, the argument would say, understood in a broad sense, 
precisely the sense that deep social transformation calls for, has both correc-
tive and distributive dimensions. Transitional justice is functionally designed 
to address issues in the sphere of corrective justice, and development can also 
deal with issues in the “distributive” side of justice. This is not an argument 
to leave the traditional isolation between the two fields untouched, however, 
and in this sense the distinctions between corrective and distributive will not 
be taken to be watersheds. Just as transitional justice is interested not merely 
in correcting isolated, “token” abuses, but also in correcting systematic viola-
tions, which obviously requires systemic reform, development should not be 
thought to be interested merely in distributing already existing material goods 
and possibilities, but must take seriously how existing goods and possibilities 
came about. This is precisely what leads to the overlap between them; the “cor-
rection” of past abuses ultimately has an impact on prospective life chances. 
At the same time, however, the “distribution” of life chances must heed not 
just end points but starting points as well. Both “corrective” justice and “dis-
tributive” justice are necessary, and in some ways they implicate and reinforce 
one another. The challenge, then, is to find ways of observing the injunction to 
connect, without giving in to the temptation to conflate.
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utility of a truth and reconciliation commission to put such forces on the defensive” 


(HDR 2000, 61–62). This both overestimates the capacities of a (single) transitional 


justice measure, truth commissions, and underestimates its functions (which go well 


beyond putting authoritarian forces on the defensive). As I will argue, a comprehensive 


transitional justice policy can make more significant contributions to development.
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87 How rich the catalogue of civil and political rights that forms part of an expanded con-


ception of development might be is a separate question, also subject to intense debate. 


Among institutionalist economists, for example, there is agreement that the rights usu-


ally associated with the rule of law plus a stable regime of property rights are crucial 


(instrumentally) for development. There are intense debates, however, about whether to 


interpret the rule of law so as to include rights to political participation.


88 The literature on this topic is large. See, e.g., Robert J. Barro, “Democracy and Growth,” 


Journal of Economic Growth 1, no. 1 (March 1996): 1–27; and Dani Rodrik and Romain Wac-


ziarg, “Do Democratic Transitions Produce Bad Economic Outcomes?” American Eco-


nomic Review 95, no. 2 (2005): 50–55.







DE gREIff


74


89 World Development Report 2006.


90 The World Bank’s work on good governance may be seen in this light, but so can, e.g., 


the UK Department for International Development’s (DFID) work on accountability and 


good governance.


91 Jean Drèze and Amartya Sen, Hunger and Public Action (Oxford: Clarendon Press, 1989). 


See Sen, Development and Freedom, chap. 7.


92 See Sen, Development and Freedom, chap. 6. 


93 Each measure can be thought to pursue some immediate goals of its own; collectively, 


all the measures can be thought to pursue at least one more causally distant goal than 


the three mentioned above — namely, to further reconciliation. I present in detail the 


case for attributing these particular goals to transitional justice measures in “Theoriz-


ing Transitional Justice,” in Transitional Justice, ed. Melissa Williams and Rosemary Nagy, 


Nomos XLX (forthcoming).


94 I say “adequate” responses not in the sense of “sufficient,” for there is no transitional jus-


tice policy that has led to the prosecution of each and every perpetrator of human rights 


violations (let alone to their punishment in proportion to the gravity of the harms they 


caused); that has implemented a truth-seeking strategy leading to the disclosure of the 


fate of each and every victim, or to an absolutely thorough disclosure of the structures 


that made the violations possible; that has led to the establishment of a reparations pro-


gram making each and every victim whole (providing them with benefits proportional 


to the harm they suffered); or that, particularly in the short run, has led to the reform of 


each and every institution that was either involved in or made possible the violations in 


question. I mean “adequate” in the sense of “proper” or “fitting,” in the sense that mas-


sive norm breakdown is redressed by means that seek the restoration or the establish-


ment of the force of the norms that were systematically breached.


95 See de Greiff, “Theorizing Transitional Justice,” for the steps of the argument and for ref-


erences to earlier pieces. In my opinion, it is also important to distinguish between these 


goals in terms of causal proximity and (degrees of in-)sufficiency. But I cannot address 


this point here.


96 On the notion of recognition, see, among others, Axel Honneth, The Struggle for Rec-


ognition: The Moral Grammar of Social Conflicts (Cambridge, MA: MIT Press, 1995); and 


Axel Honneth and Nancy Fraser, Redistribution or Recognition: A Political-Philosophical 


Exchange (New York: Verso, 2003).


97 Joel Feinberg, e.g., argues that there are two different ways of understanding “harms”: (1) 


harm as a setback to interests, and (2) harm as a wrong to another person. Only the lat-


ter is relevant to the law. See his The Moral Limits of the Criminal Law, vol. 1, Harm to Others 


(Oxford: Oxford University Press, 1987), 31–36.


98 See Jean Hampton, “The Moral Education Theory of Punishment,” Philosophy and Public 


Affairs (1981): 209–38.







75


JUSTICE AND SOCIAL INTEgRATION


99 Thomas Nagel argues that there is “a difference between knowledge and acknowledg-


ment. It is what happens and can only happen to knowledge when it becomes officially 


sanctioned, when it is made part of the public cognitive scene.” Quoted in Lawrence 


Weschler, “Afterword,” in State Crimes: Punishment or Pardon, Aspen Institute Report, 


Washington, DC, 1989, 93.


100 In “Theorizing Transitional Justice,” I examine the notion of civic trust in some detail.


101 See de Greiff, “Truth-Telling and the Rule of Law.”


102 See de Greiff, “Justice and Reparations.”


103 See Pablo de Greiff, “Vetting and Transitional Justice,” in Justice as Prevention.


104 In “Truth-telling and the Rule of Law,” I canvass some of the ways in which truth-telling, 


in particular, may be thought to promote the rule of law.


105 This is Judith Shklar’s summary of the familiar requirements of the rule of law, in Judith 


Shklar, “Political Theory and the Rule of Law,” reprinted in her Political Thought and Polit-


ical Thinkers (Princeton: Princeton University Press, 1998), 33.


106 See de Greiff, “Truth-Telling and the Rule of Law.”


107 Indeed, whether the measures contribute at all to social integration in any given case is 


an empirical issue that depends on many factors. It is also important to keep in mind the 


many ways in which the implementation of the measures can actually undermine social 


integration; actual or perceived biases in the selection of cases to prosecute or in the 


determination of the periods to be covered by a truth commission investigation, in the 


types of violations to be investigated or that will be the subject of reparations, or in the 


offices to subject to vetting exercises, will obviously hamper the capacity of transitional 


justice measures to contribute to social integration.


108 The development literature on this issue is huge. The following are samples. See, e.g., 


Andrea Cornwall, Beneficiary, Consumer, Citizen: Perspectives on Participation for Poverty 


Reduction, Swedish International Development Cooperation Agency (SIDA) Studies 


no. 2 (Stockholm: SIDA, 2000). See the emphasis on participation in UN Department 


of Economic and Social Affairs (UNDESA), “Participatory Dialogue: Towards a Stable, 


Safe, and Just Society for All,” ST/ESA/310, the 2007 report from UNDESA on the notion 


of social integration.







chapter 2


Roads Less Traveled?  
Conceptual Pathways (and Stumbling Blocks)  
for Development and Transitional Justice


Marcus Lenzen1







77


Pero es bello amar al mundo 
Con los ojos 
De los que no han nacido 
todavía. 
— Otto Rene Castillo2


Development theory and practice to date has not engaged extensively with 
transitional justice, a field of the human rights sphere that has received grow-
ing attention under that label over the past decade. My aim in this chapter is to 
explore tentative pathways to conceive of how development and transitional 
justice practices connect — from a development practitioner’s point of view. It 
is my hope that these pathways may serve other practitioners to reflect fur-
ther on linkages as they encounter one another in different arenas. The guid-
ing questions I address here are: (1) Why should development actors be con-
cerned with transitional justice? (2) Which concepts may help thinking about 
linkages (and limitations or contradictions)? (3) What could transitional justice 
learn from development practice (and vice versa)? and (4) Which dilemmas (or 
stumbling blocks) arise that require further scrutiny?
 The challenge is to know what we are comparing. “Development” and “tran-
sitional justice” can be understood as discourses, as communities of practice, 
as conceptual fields.3 Neither one has a singularly agreed upon definition. Both 
are contested territories with diverging bodies of (at least emerging) theory, 
policy, and practice.4 What they have in common is that they are both pro-
cess-oriented fields in the sense that they are concerned with change toward 
improving human lives and societies. At a minimum, it is argued in both fields 
that to achieve said positive change, a mix of measures is needed that depends 
on given and envisioned conditions and capabilities. From this point onward, 
the debate endures as to what the most suitable mix of measures is, what the 
best sequencing may be, what the best approaches are, what exactly the desired 
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outcome of these processes should be, and who gets to have a say in determin-
ing all this.
 To find — and often negotiate — answers to these questions, a “practitioner” 
needs to understand what the issue is, both conceptually and in real terms; 
what the stakes are, and who the stakeholders are; and what the objectives are, 
and the means and conditions necessary to achieve them. He or she would ask 
which policies, approaches, tools, and mechanisms exist to help achieve the 
objective, what evidence there is for more or less successful ones, and what 
the constraints and risks may be when trying to implement a given process 
or mechanism. A development practitioner confronted with the challenge of 
implementing or interacting with a transitional justice measure may first draw 
on his or her own conceptual and practical “tool box.” But how applicable are 
development tools and approaches to the implementation of transitional jus-
tice measures? Should a development actor assume that a transitional justice 
“issue” or process could be addressed like other development issues, with a 
similar set of tools and approaches?
 To give my answer to the last question right away: no, they should not. 
This does not mean that development practice has nothing to offer to fur-
ther transitional justice, but we need to better understand what it does have 
to offer exactly, and to what extent. Discussing and comparing concepts and 
theories of transitional justice and development are important to further our 
understanding. They help influence policies, and policies shape practice. A 
wide range of development actors are involved in this practice, from donors to 
multilateral, bilateral, national, and nongovernmental agencies, down to pro-
gram or project managers at the country level as well as the “beneficiaries” of 
development projects.
 Many of the countries dealing with transitional justice issues are less-
developed countries where a plethora of these development actors are operat-
ing. Conversely, many development actors find themselves in countries with 
(recent or more distant) histories of massive human rights violations, which 
those countries may or may not be trying to deal with. Even if we leave ques-
tions of mandate and the comparative advantage of development actors aside 
for the moment, in practice development actors come into direct contact with 
transitional justice concerns and processes by the mere fact that they are pres-
ent and active as service providers in a given country.5 Donors are requested 
(or proactively decide) to invest Official Development Assistance (ODA)6 
in support of transitional measures; development agencies with offices and 
facilities on the ground are asked to help administer aid to transitional justice 
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institutions, and to help build their capacities — if for no other reason than 
simply because “they can” — in other words, because they have the financial 
and technical delivery mechanisms in place required for disbursing develop-
ment aid relatively quickly, and relatively reliably.
 The fact that a given actor is able to administer development aid efficiently, 
however, does not suffice to ensure that development aid is spent effectively on 
transitional justice. Development actors need to be concerned with the effec-
tiveness of aid, not in the least for accountability reasons — both to donors and 
to beneficiaries. Yet, how is development aid to be considered effective when it 
comes to dealing with the past? What are suitable result and impact indicators? 
In fact, before even getting to the details of delivering aid and implementing 
projects — the daily bread of many development actors — what about the big-
ger question that I left aside above: Should development actors be concerned 
with transitional justice in the first place? Is it part of their mandate? Do they 
have a comparative advantage? Last but not least, are they sufficiently equipped 
with the requisite conceptual understanding as well as practical approaches to 
help address transitional justice matters?
 I am not able to answer all of these questions here. In fact, the point of this 
chapter is to underline why it is important for development actors to address 
these questions more thoroughly, given that they have become increasingly 
involved in directly supporting transitional justice processes, or at least have 
been increasingly operating in contexts where transitional justice dynamics 
have evolved. This has happened by and large without an overall policy frame-
work for development assistance in this area.7


 Over the past few years, some development donors and agencies have 
begun to grapple with this issue, at least tentatively, but they are only slowly 
coming to grips with what transitional justice means to them, and what their 
roles should be. There has been an increasing number of workshops and meet-
ings hosted by development actors, but often also by foreign offices, on the 
matter of dealing with the legacy of mass atrocities and human rights viola-
tions. It has not emerged as a headline topic in development policy papers and 
practice notes, but it does find mention.8 Practical experience is more advanced 
than policy in this regard, although too little of it has been systematically cap-
tured. I think it is time to take stock of that experience in order to inform pol-
icy through practice.
 My argument, however, goes further than a call to account for practical 
experience. For one, transitional justice — or the range of processes and insti-
tutions through which a society seeks to come to terms with a past of massive 
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human rights violations — can be of instrumental value to larger development 
goals in post-authoritarian and postconflict societies. If we accept that transi-
tional justice is concerned with how to restore trust and confidence between 
the state and its citizens, and among citizens, then development actors 
involved in processes of state building and strengthening (democratic) gov-
ernance institutions have a reason to be interested in and seek to understand  
transitional justice.9


 Second, I argue that, in order to avoid doing harm, development actors oper-
ating in contexts where significant parts of the population have been affected 
by and participated in massive human rights violations need to be conscious 
of the issues with which transitional justice is concerned. This I mean in a dual 
sense. On one hand, when involved in directly supporting transitional justice 
measures, development actors need to understand both the normative human 
rights dimensions at stake and the intrinsic worth of transitional justice pro-
cesses for the victims and survivors.10 For example, development actors need 
to know how to avoid confusing reparations measures with development ser-
vices.11 On the other hand, even when not directly involved in supporting tran-
sitional justice processes, development actors should at a minimum be aware 
of the legacies of human rights violations and their impact on people’s lives and 
their perceptions, no matter what development initiative they are engaged in. 
There are, for instance, development agencies that have hired predominantly 
national staff from one particular ethnic group in countries marked by ethni-
cally tainted conflicts. However inadvertent this may (or may not) have been, 
what is the message that such a recruitment practice is sending? How aware is 
the development actor about the impact on public perception?12 
 Third, I argue that development actors have important perspectives 
and experience to contribute to transitional justice efforts, especially from 
a practical point of view. Development actors should have a good notion of 
the developmental condition of a country in question.13 They should be able 
to contribute a good sense of the kind of institutions and processes that are 
feasible in light of existing national capacities and conditions. And, by engag-
ing seriously with transitional justice actors, development actors should be 
able to proactively avoid overloading transitional justice measures with heavy 
developmental expectations. In other words, they should help to ensure that 
people’s needs and expectations with regard to transitional justice are not 
conflated with socioeconomic development aspirations. For, as Pablo de Gre-
iff concludes in his chapter in this volume, “the best way of articulating the 
relationship between transitional justice and development . . . is unlikely to fall 
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out of observations about the economic consequences of the implementation of 
transitional justice measures.”
 I elaborate on these arguments, in the next step, by exploring linkages 
between the concepts of transitional justice and development, and in particu-
lar by looking at some of the arenas of theory and practice where the two meet 
and overlap. Notably, these are the arenas of “peacebuilding” (and the related 
one of “state building”) and “human rights–based approaches to develop-
ment.” Against these conceptual discussions, I then sketch both opportunities 
for mutual learning, and limitations and challenges. This chapter raises more 
questions than it answers, but I hope it can help point the way toward the right 
approach to finding the answers.


development, transitional justice, and peacebuilding


There has been an increasing recognition in academic and policy forums 
that development has a role to play to help build sustainable peace, essen-
tially a long-term process. Earlier (academic) explorations focused on the 
question of the kind of development that would foster more peaceful socio-
economic and political structures. Following the end of the Cold War, devel-
opment and peace research do not seem to have engaged much with one 
another. Both fields, however, focused increasingly on the causes and conse-
quences of civil war, and on how development initiatives in postconflict coun-
tries needed to pay more attention to how to keep them from falling into a  
“conflict trap.”14


 Although transitional justice’s conceptual origins as a field have to be 
understood in the context of democratic transitions,15 it has become increas-
ingly articulated as one of the measures to help build peace in societies emerg-
ing from the devastations of war.16 This is in part a reflection of the types of war 
the world has witnessed since the end of the Cold War — that is, an increased 
number of civil wars marked by brutal and massive human rights violations, 
war crimes, and crimes against humanity. In response, over the course of 
the 1990s, the UN transformed a more limited notion of “peacekeeping” to a 
much more involved notion of “peacebuilding.”17 At the same time, justice and 
accountability were increasingly accepted as an integral part of peacebuild-
ing in postconflict societies. Thus, the UN itself became the “conduit for the 
application of international norms and standards of accountability” in many 
transitional societies.18 This was expressed very clearly in a report of the UN 
secretary-general to the Security Council on The Rule of Law and Transitional 
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Justice in Conflict and Post-Conflict Societies,19 still the defining high-level docu-
ment on these concepts for the UN.
 At a policy level, development has come to be concerned with capaci-
ties and conditions for peace because without peace, development gains are 
eroded, under threat, or impossible to achieve with equity for society at large. 
Similarly, the development community had to come to terms with the fact that 
its interventions can do harm and fuel violent conflict if it remains ignorant 
of conflict dynamics extant in every society.20 At a practice level, develop-
ment actors therefore have been seeking to adapt their approaches to be more 
conflict-sensitive, and have had to ask themselves about the kind of capacities, 
institutions, and processes they should seek to strengthen and support through 
their available tools and mechanisms in order to foster conditions for sustain-
able peace — and development. Importantly, from a development perspective, 
peacebuilding should not be conceived of only as a postconflict agenda; it also 
needs to deal with the capacities for dealing peacefully with conflict. Develop-
ment actors ostensibly have an important contribution to make because they 
tend to be present in a country before, during, and (long) after a violent conflict 
occurs — albeit with very different levels of presence and maneuverability.
 Transitional justice can be thought to be an essential building block for 
peacebuilding because if a society leaves the legacies of mass atrocities and 
abuse unaddressed, or deals with them insufficiently, sustainable peaceful coex-
istence may remain elusive.21 As the UN secretary-general put the point: “Our 
experience in the past decade has demonstrated clearly that the consolidation 
of peace in the immediate postconflict period, as well as the maintenance of 
peace in the long term, cannot be achieved unless the population is confident 
that redress for grievances can be obtained through legitimate structures for 
the peaceful settlement of disputes and the fair administration of justice.”22 De 
Greiff articulates the underlying reasons appealing to the breakdown of trust 
and adverse terms of recognition left in the wake of mass atrocities.23


 Ultimately, “dealing with the past” has to be understood as a long-term 
process of societal change. This connects with the notion of the “final” aims of 
transitional justice discussed by de Greiff: reconciliation and democracy (based 
on certain norms and the rule of law).24 Dealing with the past is about chang-
ing mind-sets with regard to oneself and the other — the two (or more) parts 
that have been in conflict with one another, have sought to control, subject, 
or dominate the other, and in the process have dehumanized, discriminated, 
persecuted, tortured, and sought to destroy the other (and/or escape or defend 
oneself in the face of such acts). The change in mind-sets is presumably a req-
uisite if such harm is not to recur. Changing mind-sets necessitates not only 
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the ability to relate to the other, and to trust in peaceful intentions, but also 
to (re)build confidence in the institutions that have not been able or willing to 
prevent the violence and abuse in the first place. These institutions — defined 
as sets of norms and values — have to be upheld, guaranteed, and promoted by 
the state. When a state has abused its power, lost its power, or never developed 
the power to provide for the security and peace of all its citizens, then it will 
have no — or lost all — confidence from its citizens.
 After a violent conflict or a period marked by massive human rights viola-
tions, it is thus even more important to change or develop the capacity of state 
(and societal) institutions to foster conditions for peaceful coexistence for all 
citizens. In order to be able to do so, such institutions must have the confi-
dence of citizens and be accountable, equitable, equally accessible for all, and 
able to manage societal conflict peacefully.
 Here we are, then, at a convergence point of development and transitional 
justice in the peacebuilding arena: both are concerned to some extent with 
contributing to the development of institutions and their capacities to ensure 
the conditions for peaceful coexistence. This means being concerned with the 
renewal of civic trust and confidence between the state and citizens — which is 
ultimately about the renewal of the social contract. Both fields therefore stand 
to benefit from an increased conceptual dialogue with regard to the necessary 
conditions and processes required for sustainable peacebuilding. Such a dia-
logue may also help inform the (re)emerging debate on “state building,” which 
is presently receiving increasing attention in the international development 
community. Since that debate is concerned with how to make fragile states 
more resilient and responsive — and how to renew the social contract in postcon-
flict peacebuilding situations — our discussion here should be able to provide 
insights concerning some of the necessary elements to renew civic trust.25


structural (developmental) conditions  


for sustainable peace and transitional justice


When discussing peacebuilding and development challenges from a practice 
point of view, there is always a risk of focusing too much on the kind of pro-
cesses that the international aid machinery tends to put in place or support. 
These tend to be “projectizable” and “operationalizable,” relatively time-bound 
measures whose sequencing can be debated and context-dependent, but often 
follow similar patterns (immediate humanitarian aid; disarming, disbanding, 
and reintegrating armed groups; destroying mines; organizing democratic 
elections; strengthening administrative and service provision capacities of 
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central and local government institutions; (re)training security forces; setting 
up a truth commission, and so on).
 A discussion of conceptual linkages between development and transitional 
justice, however, needs to go further. Development should be concerned with 
the structural conditions of inequality and poverty, which are often intricately 
linked to the histories of violence that peacebuilding tries to overcome, and 
that transitional justice tries to “deal with.” Given the long-term nature of the 
kind of societal change discussed above, and the long-term nature of changing 
structural conditions of inequality, poverty, and violence, it is worthwhile to 
look for even deeper conceptual linkages.
 Indeed, one could argue that there is a “missing link” between peacebuild-
ing efforts and efforts dedicated to restoring justice. Some favor a more holistic 
and integrated approach, one that looks beyond a justice that deals only with 
the consequences of conflict (war crimes, crimes against humanity), and that 
embraces multiple dimensions of justice (legal, rectificatory, distributive) that 
also address the symptoms and root causes of conflict.26 De Greiff (in this vol-
ume) reminds us that although distributive and corrective justice implicate and 
reinforce one another, there are risks that go with forgetting that transitional 
justice measures are primarily functionally designed to address issues in the 
sphere of corrective justice. I agree that, both conceptually and programmati-
cally, it is important to understand the potential for complementarity, but also 
to retain the respective integrity of the two fields.
 Addressing symptoms and causes of conflict in turn requires thinking 
about structural conditions of peace. In practical terms, the question is about 
the kind of factors and indicators we choose in order to analyze and to under-
stand the structural conditions of peace and of conflict. The choice of these 
factors and indicators is in turn influenced by the concepts and theories (of 
change) that influence policy and practice. My point is that it would be useful 
to explore further: (1) how well such structural conditions are being analyzed 
and understood in development (and peacebuilding) practice; (2) which fac-
tors are typically being used; and specifically (3) to what extent dealing with 
the past can be conceived of as a variable to further measure the relationship 
between peace, development, and (the recurrence of) violence.27


insights from human rights in development practice


Transitional justice is to a large degree a field within the wider sphere of human 
rights. Until recently, the global human rights project and the development 
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enterprise had “lived in splendid isolation” from one another.28 I argue that some 
of the challenges as well as linkages between transitional justice and development 
can be understood from the history of (non-)engagement between the devel-
opment and human rights communities. As the relationship between human 
rights and development has been increasingly scrutinized in recent years, there 
are some useful conceptual entry points emerging that can help inform our 
thinking about development and transitional justice. However, just as the debate 
on the interface between development and human rights is far from conclusive, 
there is still a lot of unchartered territory with regard to implications for transi-
tional justice. Most of the work on human rights and development has paid little 
or no explicit attention to dealing with past human rights abuses.
 Since the 1990s, human rights language and discourse has been increasingly 
incorporated into statements, policies, and frameworks of the development 
community. Yet it remains a question of debate whether human rights rhetoric 
in development has remained window dressing, or whether the discursive shift 
is eventually trickling down to a change in policy and, more significantly, in 
practice. 
 By consequence, development initiatives can claim that the services they 
provide contribute to the realization of human rights somehow by default. 
Critics point out how such a service-based approach dressed in human rights 
language dodges addressing the structural inequalities that make poverty 
endemic and fails to address the real tensions between economic development 
(for whom?) and human rights. A true human rights–based approach would 
lead to a different kind of development because it means talking very directly 
about the relationship between a state and its citizens — about long-term guar-
antees, particularly for the most “vulnerable” and marginalized in society. This 
is very similar to points raised in the previous section concerning structural 
conditions for peace.29


 To structure the following discussion, I find it helpful to follow the analyti-
cal and practice-oriented approach Peter Uvin takes in his analysis of human 
rights and development.30 While he does not give much specific consideration 
to elements of transitional justice, I try to do so. To summarize some of his 
most salient points:


A) Development and human rights have had separate intellectual histories 
and worlds of practice, which have only recently begun to interact more 
with one another.


B) Development and human rights communities both have had to  
struggle with certain challenges and criticisms — notably the charge of 
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Eurocentrism and/or neocolonialism — that are comparable and offer 
scope for mutual learning.


C) Development practice has sought to integrate human rights elements 
through political conditionality, positive support, and the human 
rights–based approach to development.


Points a and b I discuss briefly. Point c offers analytical categories that lend 
themselves to a more detailed discussion.
 On point a, the intellectual history of development is much shorter than 
the history of human rights. Yet resources and attention dedicated to the devel-
opment enterprise since it came into full bloom in the 1960s — the watershed 
for decolonization — have massively surpassed those available for the human 
rights agenda. Uvin estimates that “by the mid 1990s, development had become 
a $50 billion a year business, whereas the entire human rights community lived 
on much less than 1 percent of that amount.”31 The international community 
had been able to make development a “technical” (and thus presumably but 
falsely “apolitical”) enterprise focused largely on economic growth and basic 
needs, with a significant operational infrastructure in both the capitals of the 
center and those of the periphery of the developing world, both at bilateral and 
multilateral levels. The international human rights project, on the other hand, 
with a strong concern for exposing and protecting against abuses of power 
(predominantly of the state), did not galvanize the international community 
in an operational way. It is thus mostly development actors who have far-flung 
operational infrastructures on the ground, with which they engage in imple-
menting programs and projects. It is mostly through this infrastructure that 
the international community channels its aid.
 On point b, human rights practitioners can learn from the methods that 
development practitioners have created over the past decades to make “devel-
opment” (projects, programs, policies) nationally or locally owned, and to 
develop national capacities. From a practice point of view, a development prac-
titioner would argue that this is the only way “to do” sustainable development.32 
From a discourse point of view, it can be said that this is how (international) 
development actors have sought to avoid being charged with interventionism 
based on “Western” priorities, values, and approaches. Human rights schol-
ars, on the other hand, “much more than development specialists, have done 
sophisticated intellectual work to think through the issues of culture and uni-
versality, intervention and ownership, yet, they have done little in practice.”33


 Regarding point c, it is worth discussing each analytical category — politi-
cal conditionality, positive support, and the human rights–based approach to 
development — in terms of its implications for transitional justice.
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political conditionality


Should development aid to a postconflict or post-authoritarian state be made 
conditional on its addressing past human rights violations? The answer to this 
question depends on one’s analysis of the effectiveness and the ethics of con-
ditionality. Some authors have voiced concern over resuming ODA disburse-
ment too quickly, or too much, for fear that state actors would be inclined to 
ignore the plight of victims of violence with little incentive (or disincentive, 
see below) to pay more attention.34 There is little empirical research available, 
however, that would allow us to understand better the extent to which inter-
national aid and other actions actually influence a state’s decisions vis-à-vis 
adopting transitional justice measures to a greater or smaller degree.35


 We can glean some insights from the discussion on conditionality of devel-
opment aid based on human rights and democratic performance. These two 
criteria have become prominent in policy debates since the end of the Cold 
War among scholars, activists, and politicians alike. International and bilateral 
organizations have adopted policies that include some measure of condition-
ality with actual impacts on aid disbursements. The focus has perhaps been 
more on democracy than on human rights, although there is some evidence 
for the latter as well.
 Conditionality faces many difficulties that have led a majority of scholars, 
and even some major development organizations, such as the International 
Monetary Fund (IMF), to conclude that the strategy is all too often ineffec-
tive at best, and counterproductive at worst: (1) conditionality is unethical, for 
example, because it hits the poorest and weakest hardest, and because it is not 
applied fairly and equally among different countries; (2) it is inefficient because 
donors never fully agree, and loopholes are left that render it useless; (3) it only 
deals with symptoms, not with causes, and therefore does not produce the 
desired results; (4) conditionality is counterproductive because it undermines 
domestic accountability.36 
 Development actors have therefore sought to improve conditionality: by 
fine-tuning conventional policies; by being more selective and basing condi-
tionality on actual performance rather than promises; and by introducing “pro-
cess conditionality”37 schemes that have, in fact, become the principal frame-
works for negotiating the goals of development cooperation between donors 
and the recipient country. These are notably the Poverty Reduction Strategy 
Papers (PRSPs) developed by the World Bank, and similar frameworks, such as 
the UN Development Assistance Frameworks (UNDAF). Ostensibly, the condi-
tion for aid is following the process of designing these frameworks by means of 
a “partnership” approach between the international donor community and the 
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recipient state. They should be based on broad consultations and discussions 
in the country and on strong notions of ownership and capacity development. 
The advantages and shortcomings of these frameworks cannot be discussed 
here; suffice it to say that cases can be made for both. They do offer at least a 
potential entry point for human rights–based approaches, if both the process 
and the substance of PRSPs were to incorporate rights-based frameworks and 
indicators to measure progress.
 Donors and other development actors need to think more about what 
minimum behavior they expect from a recipient government in a postconflict 
situation. Uvin has talked of “principled behavior” on how aid can be used to 
create incentives and disincentives for peace. He distinguishes this from condi-
tionality in the conventional sense and tries to imbue it with a sense of a moral 
bottom line, irrespective of the potential policy gains or changes.38 At a bare 
minimum, this entails acts of violence against citizens of donor countries and 
the overthrow of legitimately elected governments. A more comprehensive 
bottom line should include acts of massive human rights violations against 
civilians. If this is considered for countries sliding into violent conflict, then 
how does it resurface when the violent conflict is over and the time and space 
for reckoning with the violations has come?39


positive support


Positive support is a pathway that goes beyond the shorter-term goals of the 
politics of conditionality. The questions asked here are: What conditions and 
capacities are needed to achieve specific human rights outcomes, and what 
support is needed to create these conditions and to develop these capacities? 
The answers and initiatives implied here are almost by default of a medium- 
to long-term nature. Both this time spectrum and the capacity development 
dimension are, of course, close to home for development actors.
 Indeed, “positive support” to human rights outcomes has grown signifi-
cantly in the attention of international development assistance since the 1990s. 
Over a little more than a decade, aid portfolios grew to about 10 percent of 
overall aid flows into positive support to democracy, human rights, and gov-
ernance — from next to nothing around 1990. The proportion was even higher 
in the case of postconflict countries, where the (re)building of governance and 
justice institutions was seen as an important foundation for sustainable peace. 
Yet, while human rights organizations have advocated for improvements in 
human rights practice, judicial reform, investigation of past abuses, and other 
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elements of democratization both vis-à-vis national governments and interna-
tional aid agencies, they have been much less involved in project implementa-
tion and technical assistance on the ground. That role has been taken on much 
more by development organizations.40


 We can use Uvin’s “incentives and disincentives for peace”41 as a model for 
categorizing how ODA can be employed also for development and transitional 
justice purposes. Incentives seek to use aid to strengthen positive dynamics for 
peace (elsewhere, one would speak of “drivers”) (points a–c below); disincen-
tives seek to use aid to change the dynamics conducive to violence (“spoilers”) 
(point d). These incentives and disincentives include:


A) Influencing actors’ behaviors
B) Modifying actors’ capacities
C) Changing relations between actors
D) Changing the social and economic environment in which conflict and 


peace dynamics take place


I would argue that there are more “modern” development actors that are quite 
aware of the rather explicit political nature of these kinds of intervention that 
require political savvy, sensitivity to conflict, and a certain mandate in order 
to be carried out with some legitimacy, such as that of the UN. Traditionally, 
it may be true that many development actors have seen their interventions 
as apolitical — not only by conviction, but also by necessity because of sover-
eignty issues. While I do think that there have always been development actors 
who were quite aware that development is inherently a political process, I am 
also aware that to this day there are those who prefer to be blind to this dimen-
sion and focus on the technical aspects of their assistance, who very explicitly 
say, “development is not political,” or, “development aid should stay clear of 
(national) politics and get on with the fight against poverty.”42


 With regard to positive support — or development assistance — to transi-
tional justice per se, there is still little systematic empirical research and knowl-
edge available to date concerning the priorities and choices of donors, and the 
dynamics of foreign aid to transitional justice. The few existing pieces of work 
have made some attempts at quantitative analysis to be able to “take stock” of 
transitional justice aid to particular countries, but they have not analyzed the 
impact of such aid, public perceptions of the beneficiaries, or the policy pat-
terns of donors. There is therefore scope and need for more research, particu-
larly of a comparative nature.43 
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the human rights–based approach to development


While a right to development has been proclaimed to exist (by the UN Com-
mission on Human Rights in 1977), it has not made a tangible difference in 
development and human rights practice, according to most analyses.44 By con-
trast, the human rights–based approach (HRBA) to development has sparked 
much more debate and practice efforts among policy-makers, practitioners, 
and academics of both communities. Notwithstanding many efforts to “main-
stream” this approach, progress has not been without resistance. It has been 
slow and stands in competition with other mainstreaming agendas — from 
gender equality to environmental sustainability to conflict sensitivity. Espe-
cially in their multitude and multiplicity, these mainstreaming agendas are per-
ceived by many development practitioners as a hindrance, a policy-led rhetoric 
that ultimately adds little to the practice on the ground, to the achievement of 
results in poverty reduction.45


 Proponents of the HRBA argue that it is a higher level of thinking about 
human rights and development. It is about an integration of the two practices, 
rather than complementarity or instrumentality.46 The HRBA tells us to think dif-
ferently about both the end and the process of development. Those who are 
supposed to benefit the most from development in terms of ending poverty —  
that is, the poor — are not to be conceived of as beneficiaries, recipients, or 
“target groups” of development and aid (aid as charity, as an ultimately disem-
powering service delivery). Rather, they are to be conceived of as rights bearers 
and claimants. In a similar vein, Amartya Sen talks of constitutive (the end) 
and instrumental (the means) purposes of development, which are closely 
interconnected.47


 In view of the “mediate” aims of transitional justice, the notion of rights 
bearers also informs the aim of recognition. As de Greiff puts it (in this vol-
ume): “Ultimately, what is critical for a transition, and what transitional justice 
measures arguably aim to do, is to provide to victims a sense of recognition 
not only as victims, but as rights bearers.” Any actors involved in supporting 
transitional justice measures, but particularly development actors informed by 
and familiar with rights-based approaches, should consequently seek to shape 
their programs in a way that accounts for this understanding of the beneficia-
ries, rather than seeing them as “passive victims.”48


 We can thus see how the language of the rights-based approach is also 
relevant for and applied by transitional justice. Consequently, one could pre-
sume that development actors engaging with the HRBA may find and under-
stand linkages with transitional justice. Nonetheless, there are some caveats. 
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I am not implying that transitional justice and the HRBA can somehow be 
directly equated. The link is established through the lens that the HRBA offers, 
asking us to perceive “beneficiaries” of development in a different manner, as 
rights bearers. The same lens recognizes victims of rights violations as rights 
bearers.
 In practice, HRBA-related policies and tools do not make much explicit 
reference to the dimension of how to deal with the legacy of human rights 
violations. Let us consider, for example, the HRBA in the UN system. The 
cornerstone document for it is the “Common Understanding on the Human 
Rights–Based Approach to Development Co-operation,” adopted in 2003 by 
the UN Development Group. The Common Understanding was reached based 
on the recognition that UN planning frameworks needed coherent approaches 
to be effective on the ground. It has since been complemented by certain 
“plans of action” and guidelines covering specific areas — yet none of them 
deal with transitional justice, or how to program in contexts where massive 
human rights violations have occurred.49 The closest is a concept paper on 
“National Systems of Human Rights Protection,” which contains one brief sec-
tion on “redress for human rights violations” as one of several basic elements 
for national systems of human rights protection.50


challenges and limitations for development  


and transitional justice


In light of the conceptual discussion, there are a number of challenges and  
limitations that we can consider.


adequacy of development tools and approaches 


for transitional justice


As discussed above, some prefer to see development as technical assistance 
provided at the request of a government, without political interference. It is 
certainly true that, without the agreement of a host government, development 
actors cannot run massive projects, no matter what they are for. In a situation 
where a government is less interested in pursuing a transitional justice agenda, 
then, can and should development actors try to use aid as incentives and dis-
incentives to “nudge” that government in a certain direction? Do develop-
ment actors have the political savvy to convince them, let alone the mandate 
to engage in these matters? Leaving conditionality (force) aside, good policy 
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advice needs to be based on both moral (the right thing to do) and empiri-
cal (this is the most likely approach to get a certain result) arguments. Rights 
language may be available to make a moral argument in favor of transitional 
justice measures, but to what extent do development actors, who are often 
those with the closest (albeit not always easy or harmonious) relationships to 
national governments, able and willing to use it?51


 Second, what are the instruments at a development actor’s disposal to pro-
vide (technical) assistance for transitional justice? To start with, they tend to be 
in project format (at best, a more comprehensive program) — vehicles with a 
limited budget created to deliver tangible, preferably measurable results, with a 
rather short-term, foreseeable duration. In that sense, development actors — by 
virtue of having an established presence on the ground and the mechanisms 
to implement projects — may be a conduit for “delivering” certain transitional 
justice “projects,” such as supporting the implementation of a truth commis-
sion, or delivering training on international criminal law to national judges. 
But does the ability to deliver projects suffice to make them a good conduit?
 Surely, transitional justice tries to address violations whose causes are often 
deeply entrenched in a nation’s system of political power and inequality, and 
in highly unequal perceptions of “the other” in a society. Moreover, we are not 
dealing with a change formula along the lines of “1 + 1 = 2.” It is difficult to 
predict the result of a given measure (or input, in project-speak) because the 
social context is not static, but “emergent” and hybrid.52 It is a fallacy to think 
that short-term projects of “technical assistance” can bring about a change 
in these structures and conditions. Much longer-term visions and actions 
would be required to come to terms with the past.53 On one hand, develop-
ment actors — whose institutions usually do have a fairly long-term staying 
power — could be well situated to tackle some of these challenges by truly 
embracing this “comparative advantage” they like to tote. On the other hand, 
development practice reality is different. The staff on the ground change too 
frequently for longer-term continuity, and many projects do depend on indi-
viduals’ commitment to and interpretation of a certain approach. Translating 
a pilot project into a truly institutional commitment and approach that is car-
ried through in the long run, regardless of changing project staff, is a signifi-
cant challenge.
 Third, are “normal” development project modalities well suited to support 
such political and, at the end of the day, deeply emotional processes? How 
could existing modalities be adjusted, adapted, or changed altogether to be 
more conducive to support these kinds of processes? Do development agencies 
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have access to enough adequately trained professionals to design and run such 
projects? Do they ask the right questions? Do they realize that for their part-
ners, this is about much more than the successful completion of a technical 
project that duly delivered its finances and results and corresponding reports?
 Indeed, as one critic points out, only short shrift is given to the extent to 
which development agencies’ mandates and capacities actually make them 
able actors to lead on human rights issues. Even in more nuanced takes, the 
demand is that development agencies should go through far-reaching changes 
and adopt significantly different frameworks of analysis that may not at all be 
easily brought into line with their usual mandated concerns.54


prioritization of resource allocation and politics of oda


The HRBA argues that effective poverty eradication requires all of the above 
dimensions to be addressed, not just economic needs, such as income gen-
eration. Conversely, addressing rights without changing living conditions also 
falls short. One of Sen’s major arguments in his Development as Freedom is very 
similar.
 In a postconflict context, when the needs and actors are many, transitional 
justice — like other areas of concern — is often faced with the question: How 
can we justify investing millions of dollars into these measures and processes 
when millions of people continue to live below the poverty line? The dichot-
omy here is one that the question of guaranteeing political and civil rights 
vis-à-vis reducing poverty also often poses. Do development actors (national 
and international) have to make a choice between the two? They do have to 
make many choices in terms of priority setting, but is this juxtaposition not 
a false dichotomy? Sen answers yes, it is false because one has to see political 
freedoms and economic needs as interconnected: (1) political and civil rights 
directly impact on human living (for example, social and political participation); 
(2) they are instrumental in allowing people to give voice to their claims in polit-
ical decision-making processes; and (3) they are constructive in conceptualizing 
needs (including, but not limited to, economic needs in a social context).55


 Transitional justice processes often (albeit not always) take place in 
moments when a comparatively high amount of ODA funds are available. 
Global media attention may be high — but only for a short time. Sometimes 
this is not the case at all. Either way, the paradox of disproportionately higher 
levels of ODA being made available in postconflict recovery and peacebuild-
ing settings, as opposed to for the purposes of preventing or stopping violent 
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conflict and massive human rights violations in the first place, also affects tran-
sitional justice. It would be worthwhile to explore aid to transitional justice 
mechanisms compared to that which was invested into human rights protec-
tion and conflict prevention measures. Transitional justice measures, from a 
“projectizable” perspective, are easier to “invest” in, as they appear to be more 
time-bound, and deliver measurable results (reports, convictions, and so on). 
A transition period is often one in which the full extent of atrocities becomes 
fully visible, access and space for action is easier, and people in rich countries 
are mobilized to make donations by the images of suffering they see. The 
development and peacebuilding machineries may find themselves with more 
willing counterparts, and/or with a UN Security Council mandate.


returns on investment? evidence-based programming 


and transitional justice


The empirical basis in support of transitional justice as being conducive to 
peace and therefore, ultimately, development (especially when defined as “free-
dom”) is still weak. This poses again several challenges. How to convince a 
government (both the donor and the recipient, for that matter) that it should 
invest in such measures — and that it should do so over a long period of time? 
How does a development agency providing technical assistance to a particular 
measure know whether it is having the desired success (and can therefore jus-
tify a continuation of a new project phase, and so on)?56


 Answers to these questions tend to fall, broadly speaking and not limited to 
transitional justice support, into two camps: (1) Much more literature is avail-
able that documents failures, painting a very negative picture of the shortcom-
ings and even the detrimental effects of development aid and its instruments 
on national processes of social change and indigenous capacity development;57 
and (2) the general acceptance of this being an imperfect system, but also the 
absence of real alternatives that would be better, wherefore one has to strive to 
make the system work better.


political risks and conflict sensitivity


Supporting transitional justice processes poses a certain risk. Tricky questions 
are being raised; awful things are being brought into the harsh daylight. The 
outcomes are not always positive, they do not lead to reconciliation in a lin-
ear way — certainly not in the lifetime of a normal (development) project. On 
the contrary, there is always a risk of more conflict being generated by rock-
ing the foundations of power structures that still persist, notwithstanding 
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peace agreements, regime changes, and democratic transitions. Many develop-
ment actors are rather risk-averse because they do not want to endanger their 
maneuverability in other sectors; because they do not want to compromise 
whatever political clout or standing their institution may have in that country; 
or because specific people simply do not want to lose their jobs (for example, 
by being declared persona non grata by the host government).
 This point is to a large degree about an issue that has been much debated 
since the origins of transitional justice — namely, whether one can (and some-
times has to) balance claims for justice with claims for “peace” in the sense 
of stability and appeasement of certain influential stakeholders. It is much 
debated within the field of transitional justice, and certainly offers many points 
of friction with other actors, such as those from the development field, who 
may see stability as a priority and certain measures of justice at the wrong time 
as a hindrance.58 By now, there are of course some international standards 
codified by the UN regarding aspects of the impermissibility of impunity and 
obligations of reparations. Once again, the question is to what extent a devel-
opment actor in a certain position of influence vis-à-vis certain state actors 
understands these, and is willing and able to draw on them.


accountability and confidence building


Once we conceive of citizens as claimants and rights holders, as the HRBA 
would have it, then accountability of those institutions that bear the duty to 
uphold the rights moves into the spotlight. So do the methods of holding those 
who violate rights accountable. In many developing contexts, and even more 
so in conflict and postconflict contexts, there are few institutions that are or 
have been fully accountable to their citizens. The rule of law, especially one 
where everyone is equal before the law, has broken down during the conflict, 
and may never have been extant before, either. Transitional justice is, of course, 
concerned with holding those who have committed violations accountable, 
especially for the gravest violations.
 Development should therefore be very much concerned with helping to 
strengthen institutions that can be held accountable, and the methods through 
which rights holders can bring their claims to bear. This requires a focus on 
strengthening institutions that ensure the rule of law, but also those that allow 
for a realization of human rights beyond the formal legal system. As Uvin 
contends:


All organizations that seek to adopt a rights-based approach to develop-
ment should focus their work on dramatically improving the rule of law 
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at the level of daily life. It is worth nothing to have laws and policies —  
even if these laws and policies conform to human rights standards — if 
they are not implemented, if certain groups are excluded from them, if 
the relevant facts are not known to most people, if channels of redress 
do not function, if laws are systematically circumvented, or if money, 
guns, and political influence always tend to get the better of them.59


 People need the rule of law to be able to organize and act for social change. 
At the same time, the rule of law requires functioning institutions capable of 
delivering it, and that have the confidence of the people.60 This is an area where 
human rights (and transitional justice) and development actors should be able 
to work well together, to complement one another: The human rights actors 
by focusing on the legal frameworks, the judiciary, and other formal human 
rights mechanisms; the development actors by bringing their experience and 
networks to bear with regard to participatory methods, the facilitation of dia-
logue and consultations, the mobilization and organization of groups, infor-
mation sharing, and so on.


capacity development and national ownership


Capacity development and national ownership are two of the fundamental 
principles of a developmental approach (in theory). An HRBA would have 
development actors change their practice by emphasizing different types of 
capacities to be developed; by choosing different or additional partners to col-
laborate with, both to develop their capacities and in terms of the type of “ser-
vice providers” they choose as “implementing partners”; and by perhaps shift-
ing their priorities with regard to the institutions they focus on (more).
 With regard to transitional justice, this means developing a better under-
standing of the type of capacities needed to sustain related processes; adjust-
ing or developing respective tools; and changing the kind of partnerships often 
formed. The HRBA calls for longer-term and more programmatic partnerships 
that go beyond a mere project and service-delivery nature. This call is nothing 
new in and of itself — the inadequacies of the mainstream development coop-
eration mechanism have been discussed and criticized for quite some time. 
 Participatory development approaches and the HRBA have in common 
that they promote development as a process that needs to explicitly and pro-
actively include all citizens, and therefore pay particular attention to enabling 
those who are typically excluded and marginalized from decision-making pro-
cesses. These citizens need to be given voice (although this language implies 
that someone is a giver, and another a recipient — in itself an unequal power 
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relationship). Again, this is nothing new for development practice, but it does 
not hurt to highlight and to explore how the experience and tools of participa-
tory approaches can be employed when trying to support transitional justice 
processes and measures that are locally owned.61


 Capacity development and national ownership principles are notorious for 
a number of challenges that especially large development agencies still struggle 
with. The systems and procedures of these agencies usually require a certain 
mirror capacity from their partners to comply with financial and operational 
rules and regulations. This is a conditionality of a different kind: if you cannot 
produce the kind of proposals I need, and the subsequent financial and prog-
ress reports, then I cannot enter into a partnership with you. This can apply to 
both governmental and nongovernmental actors, but it is more pronounced 
among the latter, and also more crucial when and if development actors seek 
to support capacities of local organizations, let alone individuals, who are 
ostensibly rights holders and claimants but who are far from the level of orga-
nization required to access the external (financial) aid.
 At the same time, capacity development for transitional justice, for claim-
ants concerned with dealing with human rights violations, poses risks for 
those who provide the assistance. Capacity development here is not just about 
the technical capacity to drill a well or run a health clinic (and even here, it is 
a fallacy to assume these processes are apolitical). It is about social and politi-
cal skills and capacities that are difficult to monitor both for immediate results 
(How do I know that my capacity development program strengthened NGO X 
in a way to be better at fostering reconciliation?), and for mediate impact (What 
happens when an organization that benefited from my human rights and tran-
sitional justice training program acts in a way that upsets local or national 
elites, let alone the government on whose “partnership” I depend in order to be 
able to stay in the country?).


historical responsibility, complicity, and negligence


There is a moral (if not a legal) dilemma for the development community when 
it comes to transitional justice. Often, many of the major development actors 
will have been operational in countries during periods of human rights abuses. 
They may have turned “a blind eye” to the actions of an autocratic regime in 
order to be able to carry out some of their “technical” work, or neglected to see 
the writing on the wall. Donor countries may have directly supported a violent 
regime. In this sense, a (developing) country’s effort to deal with the past can-
not be regarded as concerning only national actors.
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 In some cases, then, development institutions may have to ask themselves 
what their role has been while the human rights violations under scrutiny were 
going on. This may bring up some very uncomfortable issues, but it may be 
morally (and possibly legally) necessary, and it would certainly add another 
dimension to the question of how development actors are linked with transi-
tional justice matters.62


 At the risk of stretching the conceptual confines of what transitional justice 
has largely come to be understood as, there is a longer historical context to 
consider, one that goes beyond the actions and responsibilities of development 
actors in post–Cold War conflicts. After all, many donor countries are for-
mer colonial powers. Colonial history influenced the shape and state of many 
developing nations significantly, even if not exclusively. Dealing with the past 
of colonialism may mean something quite different from current transitional 
justice evocations, but I believe that Paige Arthur is right in pointing out that 
they should not be ignored just because the conceptual history of transitional 
justice did not include notions of postcolonial justice claims.63


sustainability and responsibility (to remember)  


for future generations


All of the above faces some of the known challenges that participatory 
approaches should be familiar with. Development cast as an intervention 
by both national and international actors can be as participatory as it wants, 
but it can rarely ever reach every single citizen, and choices have to be made 
about who gets to participate, in what kinds of a process, and whose voice 
gets heard above the others. Participatory approaches may lead to the design 
of mechanisms, processes, and benefits more in tune with the preferences 
and needs of those most affected by the violations of the past, and the ongo-
ing deprivation of freedoms. To my mind, transitional justice — or dealing with 
the past — is, however, about more than the needs of the current generation, of 
the survivors. The current generation also has to take a responsibility for those  
who follow.
 Different authors and initiatives have sought to explore and describe con-
ceptual synergies between human development and sustainability (the use of 
resources for development and poverty reduction now that does not compro-
mise the well-being of future generations).64 If we cast sustainability not only 
in terms of environment and economic viability but also in terms of sustain-
able peaceful coexistence for future generations, then there is a legitimate con-
cern about what a generation in the present owes to future generations if they 
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are also to have a right to a life in dignity and peace. Present generations may 
therefore have a moral responsibility to ensure those who follow will remem-
ber. From a development (forward-looking) perspective, then, the question 
becomes whether or not (or to what degree) transitional justice processes and 
measures contribute to ensuring sustainable human development, viewed as 
a right and responsibility for generations present and future. Indeed, it seems 
that much, if not all, hinges on what transitional justice can contribute to 
changing perceptions and dimensions of human interaction and coexistence.


concluding remarks


In this chapter, I have explored different pathways between development and 
transitional justice and tried to establish potential linkages as well as limita-
tions of their encounters. It appears to me that both the peacebuilding arena 
and rights-based approaches bring to the fore reasons that underline both 
such linkages and limitations. They are roads that both development and tran-
sitional justice actors are to some extent familiar with. There seems to be scope 
both to travel a bit closer together on these roads and to deepen the dialogue, 
for there are many unanswered questions. Like de Greiff, I see scope for more 
complementarity without losing sight of the fact that development and tran-
sitional justice do not have all goals in common. On the contrary, sometimes 
their goals can even be seen to be at odds with one another — at least as far 
as the question of timing and sequencing of certain measures over others is 
concerned.
 I think one can best establish useful linkages that would help inform prac-
tice by talking about concrete, shared goals, and the ways in which to best 
achieve these. Peacebuilding entails a range of goals, and for some of them it 
would be most beneficial to combine the approaches and practices of the dif-
ferent fields. This is certainly the case for efforts to reestablish civic trust, as 
de Greiff has also found.65 Another related example is (re)conciliation. Impor-
tantly, to my mind, neither civic trust nor reconciliation can be conceived of as 
a static end state. Even if one manages to measure changes (and establish what 
exactly contributes to improvements), they will need to be maintained in the 
long term. This is why I am convinced that development has a role to play here 
that needs to be much better articulated. It is not only about the longer-term 
development aid commitments that may be required for some of the measures 
necessary to achieve these goals; it is also about the fostering of national insti-
tutions that are able to take these issues on seriously and sustainably. 
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 Cast in this light, it is also necessary to understand transitional justice not 
only as shorter-term measures of “justice in transition contexts.” Rather, it 
needs to be understood also in terms of longer-term measures and capacities 
required to deal with the past so that present and future generations may never 
be subjected to the same atrocities again (hence the quotation at the beginning 
of the chapter).
 In sum, these reflections put greater emphasis on the instrumental value of 
transitional justice measures than on their intrinsic worth. While I do not want 
to discard the latter, I believe that the former offers more entry points when it 
comes to exploring linkages between transitional justice and development.
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The last two decades have seen many societies attempt the move from authori-
tarianism to democracy. Some of these transitions have been successful, while 
others remain tentative, and some have been reversed with either a relapse 
into full dictatorship or with the trappings of democracy used to cloak semi-
authoritarianism. Some transitions have involved ending long and bloody civil 
wars, while others have been made with few lives lost. In some societies, long 
civil wars continue after periodic, but failed, attempts at peace and are spread-
ing themselves across borders to become larger regional conflicts.
 Transition is a highly complex phenomenon. One dimension is transitional 
justice, defined as “efforts during postconflict and post-authoritarian transi-
tions to address the legacies of massive atrocities and human rights abuses.”2 
Violence is often used to create distributive injustice (the expropriation of 
land from indigenous people, for example) and to perpetuate it (including the 
exploitative economic relations that underpin high social inequality). The fis-
cal cost of the military and security apparatus left by authoritarianism can 
be a significant burden to new democracies, and the economic involvement 
of the military and other powerful elites left over from authoritarianism can 
continue to impose a heavy economic price well beyond the end of authoritar-
ian rule. If authoritarianism created a distorted economy and high inequality, 
democrats may find this difficult to change. Democracy’s prospects will then 
be endangered since expectations of social justice will be high but frustrated. 
Consequently, transition is unlikely to succeed unless its economic dimensions 
are adequately addressed.
 This chapter explores the political economy of the transition from authori-
tarianism. The following section outlines the goals for transitional societies 
and the complementarities (and tensions) that can exist between goals. Par-
ticular emphasis is placed on the relationship between transitional justice and 
distributive justice. The third section discusses the political economy of differ-
ent types of authoritarian regimes, noting how economic success (more often 
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found in East Asia than Latin America) tends to reduce the need for rulers to 
resort to state violence to secure their power, and therefore the scale of the 
subsequent task for transitional justice. The next section focuses on the behav-
iors that persist after the end of authoritarianism and that are associated with 
unproductive expenditures, undisciplined rent seeking, and macroeconomic 
destabilization. These distort economies and make democratization and tran-
sitional justice more difficult.
 The fifth section makes some recommendations, focusing on resources, 
priorities, social protection, and integration in the global economy. It identifies 
synergies between justice and development, including “quick wins” that build 
confidence, thereby helping to secure an end to authoritarianism. Creating a 
system of social protection is recommended as a way to reverse long-stand-
ing and interrelated injustices, and social protection is becoming important 
in consolidating Latin America’s democratization. But to succeed these mea-
sures need to be embedded in a supportive policy framework, including trade 
arrangements that benefit the developing world, as well as vigorous interna-
tional measures to tackle corruption (especially in mineral-rich countries). 
The final section concludes that successful political transitions — of which 
transitional justice is a part — are founded on successful economic develop-
ment. Good intentions, however, are insufficient; implementation is critical.


objectives in the transition from authoritarianism


Transitional societies face a multiplicity of goals. There are at least five:3


Transitional Justice — bringing to account perpetrators of human rights 
abuses and recognizing victims through criminal prosecution, truth-
telling, reparations, and institutional reform.


Distributive Justice — at minimum, the elimination of absolute poverty. 
Societies may also set themselves the broader goal of reducing inequality.


Prosperity — raising society’s level of output and income (“economic 
growth”), the scale of the task depending on the economic impact of 
authoritarianism and/or conflict.


Participation — most often seen as democratization, or the return to 
democracy after authoritarian politics.


Peace — ending large-scale violence and low-intensity violence, depend-
ing on the origins of the conflict and the way it evolved.
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The definition of “development” has evolved over time: initially it focused 
very much on raising prosperity, narrowly defined as gross domestic product 
(GDP) per capita. Eventually absolute poverty reduction was added as a goal, 
as well as inequality reduction. The notion of inequality has also broadened 
to include gender equality and group (“horizontal”) equality. These goals have 
been wrapped together under the term “distributive justice,” with societies 
varying in the value they attach to each (thus, European societies traditionally 
give more weight to reducing income inequality than does U.S. society). Par-
ticipation and peace are also increasingly cited as development goals.
 Although conceptually separate, these five goals are very much 
linked — “everything connects,” as Pablo de Greiff emphasizes in the overview 
chapter for this volume. Both distributive and corrective justice influence the 
prospects for peace; the former because grievances can ignite conflict, the lat-
ter because a peace deal may require the correction of past injustice. The likeli-
hood of peace is also determined by the scale and nature of participation — for 
example, whether the political process accommodates all interests. Prosperity 
makes it easier to achieve the other goals by generating more resources and 
reducing the need to make difficult trade-offs between goals.
 What of the relationship between transitional justice and development? 
When viewed as a technocratic endeavor, development is about getting the 
“right” policies and institutions in place to build up, over time, society’s stocks of 
human and physical capital — thereby delivering rising prosperity accompanied 
by absolute poverty reduction. This perspective is orientated to the future, with 
little thought to the past — in particular understanding why it is that many people 
start with so few assets, or live in areas that make livelihoods difficult. But present 
circumstances may be the product of a past in which communities were subject 
to violence, the dispossession of their assets, and forced displacement from lands 
that were valuable to powerful colonizers. Indeed, all these forces may still be at 
work, ensuring that poverty is transmitted across generations. This is captured 
in the notion of chronic poverty: your parents (and their parents) were poor, you 
are poor, and it is likely that your children — and their children — will be poor.4


 Chronic poverty cannot be understood without a sense of history. The 
plight of indigenous people provides an example. Historically they have been 
marginalized and, at worst, enslaved or exterminated. The inequities of the 
past structure their lives in the present and, without social action, their futures. 
Many, perhaps most, are in absolute poverty (although their sense of dignity 
may lead them to reject the “poverty label” as demeaning).5 Recognizing the 
injustice of their historic marginalization is necessary if society is ever to per-
ceive them as “full citizens.” Addressing their present poverty is necessary for 
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them to be able to exercise their rights, and exercising those rights is part of 
the social action necessary to end their poverty — thereby enabling them to 
become citizens in the full meaning of the word.6


 In dealing with the past or, more strongly, in righting past injustice, transi-
tional justice speaks to a conception of development rooted in social transfor-
mation, not just technocratic endeavor. In speaking of full citizenship, transi-
tional justice reinforces the idea that the poor have agency, that they are not 
passive actors whom the development process “acts upon” but people who can 
engage in “good struggles” to end their oppression and poverty.7


 “bounded” justice


So much for the goals. What of the means? Transitional justice, particularly 
criminal prosecution, can be expensive. The annual cost of administering 
international justice was US$240 million in 2006.8 At the International Crimi-
nal Tribunal for Rwanda (ICTR), more than US$1 billion has been spent pros-
ecuting fifty-five people involved in the genocide.9 Holding war crimes trials in 
Liberia will require resources beyond the means of the hard-pressed national 
judicial system.10 When perpetrators reduce prosperity they make it more dif-
ficult to bring them to justice later — especially when the result is civil war. The 
typical civil war in a poor country costs US$64.2 billion, including the value 
of both the lost output and the lost human capital.11 This destruction of pros-
perity (including core state institutions) and human life (including core skills, 
especially in the justice system itself) impedes the subsequent pursuit of justice 
for human rights abuses.
 Moreover, the number of absolutely poor people increases when prosper-
ity is undermined, thereby intensifying the acute ethical dilemma that societ-
ies eventually face in allocating resources between transitional and distributive 
justice (a tension evident in Rwanda). Switching resources to transitional jus-
tice may bring killers to account, but at the cost of less absolute poverty reduc-
tion. Switching resources to distributive justice reduces child deaths, but may 
leave killers to roam freely. Poor societies are in a dilemma, one at its worst in 
those impoverished by civil war. The dilemma is less acute when considering 
less expensive transitional justice measures, such as truth commissions, but 
the general point still holds: transitional justice requires resources that are in 
short supply in developing country contexts.
 In summary, the political will to engage with justice, be it transitional or 
distributive, is crucial; but once the political decision is made, the resources 
available to the task can limit progress in poor societies unless the international 
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community is generous.12 Without that help, justice often becomes propor-
tionate to per capita income (that is, to a country’s level of “economic develop-
ment”). In that sense, justice is “bounded.” This should be morally unacceptable. 
Hence, the rationale for international assistance to help reduce the ethical dilem-
mas that necessarily arise when limited domestic resources set tight boundaries 
to justice. I return to this role for the international community later on.


the economic record of authoritarianism


Authoritarian regimes pursue a very wide range of economic strategies. These 
economic choices are driven by personal gain, ideology, and nationalism — the 
motives depending on the type of authoritarianism. Economic strategy may 
vary from market liberalism to state planning, and while authoritarianism has 
sometimes delivered economic success, economic failure is more common. 
This economic legacy will continue into a democratic transition, and the eco-
nomic structure created under authoritarianism will influence the prospects 
for consolidating democracy. If authoritarianism delivered economic growth 
and diversification, then democrats will not be sidetracked by economic crisis 
or, in the worst case, the need to recover from civil war. If authoritarianism 
created a distorted economy and high inequality, democrats may find this diffi-
cult to change. Democracy’s prospects will then be endangered since expecta-
tions of social justice will be high but frustrated. Moreover, patterns of behav-
ior harmful to economic development may be embedded in authoritarianism’s 
institutional legacy. These include rampant cronyism and corruption.
 In short, authoritarian regimes are often accompanied by a set of practices 
that have pernicious consequences for development. These practices have 
received insufficient attention in the transitional justice literature and have 
almost never been addressed directly by transitional justice measures. Some 
of these practices will be examined in the next section, but this section is con-
cerned with questions of economic policy under authoritarianism, to illustrate 
the point that authoritarian regimes do not necessarily share the same policy 
orientation and that the economic record of authoritarian regimes is not uni-
form; that record contains both successes and failures. The success of eco-
nomic policy affects the perceptions and actions of authoritarian rule, which 
in turn can have an impact on the sorts of issues transitional justice deals with; 
economic prosperity has made some authoritarian regimes popular — at least 
temporarily — therefore diminishing their “need” to use violence to keep them-
selves in power.
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 East Asia is lauded for its fast development, the takeoff occurring under 
authoritarianism. Thus, it took the United Kingdom fifty-four years to become 
a middle-income country, while it took South Korea and Taiwan only ten 
years from the mid-1960s.13 State technocrats worked closely with business 
in each.14 In South Korea and Taiwan, bureaucratic authoritarians built strong 
economies from weak ones, amidst the legacy of war. The Kuomintang (KMT) 
government ended Taiwan’s hyperinflation (associated with China’s civil war) 
and South Korea recovered and grew from a GDP per capita that was below 
Ghana’s in the 1950s.15


 Korea’s military regime (1961–1987) suppressed the opposition, sometimes 
violently (notably in the 1980 Gwangju uprising), but it could not contain the 
social forces unleashed by rising prosperity. A growing middle class, orga-
nized working class, and student body strengthened the pro-democracy move-
ment.16 The death under torture of Park Jong-chul, a student activist, triggered 
the June 1987 pro-democracy demonstrations leading to transition — and the 
election in 1992 of the first civilian president in thirty years.17 Rising prosper-
ity performed a similar role in Taiwan, with the Democratic Progressive Party 
(DPP) — essentially a party of young middle-class professionals — emerging in 
the late 1970s to challenge the ruling KMT.18 The DPP was eventually legalized 
and in the 2000 elections it ended the KMT’s long monopoly on power.
 Rising prosperity under authoritarianism built support for these regimes 
in their early years. The Korean state disciplined rent seeking so that the rents 
generated by state controls were channeled into productive uses to diversify the 
economy and deliver high growth.19 Korea’s chaebol reaped the benefits of the 
increasing economies of scale that come from exporting and from a protected 
position in domestic markets. Both South Korea and Taiwan undertook early 
and comprehensive land reform, which increased the egalitarian impact of 
subsequent growth and added to the popular support enjoyed by the regimes. 
A rapid shift of labor from agriculture and strong employment growth fol-
lowed success in labor-intensive manufacturing, with inequality and absolute 
poverty falling sharply.20


 The behaviors developed under authoritarianism yielded success. How-
ever, in South Korea, disenchantment with the increasingly corrupt nature of 
relations between the ruling party and the chaebol contributed to support for 
democratic transition in the late 1980s. The 1997–1998 Asian financial crisis 
exposed the weaknesses in Korea’s chaebol, which had by then become bloated 
oligopolies. This set the stage for their subsequent reform and accelerated 
anticorruption efforts. Yet while Korea had to go through a painful economic 
adjustment, the core of its economic model remained intact.
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 In contrast to South Korea and Taiwan, Argentina and Brazil illustrate 
economic failure under authoritarianism. Argentina’s economy was in worse 
shape by the end of the military dictatorship (1976–1983) than at the beginning. 
The military rationalized its takeover as necessary to restore economic pru-
dence. In the event, the regime committed a series of policy blunders, notably 
overvaluation of the currency. This encouraged both the private and public 
sectors to rapidly accumulate external debt.21 By 1985, Argentina was once 
again on the verge of hyperinflation. The military itself became an obstacle to 
the neoliberal reform agenda pushed by the technocrats around the minister 
of finance, José Alfredo Martínez de Hoz. The minister of planning, General 
Ramón Díaz, favored a corporatist model, and military officers took a stake in 
state-owned monopolies and resisted their privatization. This contrasts with 
Chile, where neoliberal technocrats persuaded Augusto Pinochet to overrule 
opposition by the military to privatization.22


 As the Argentinean economy went into crisis, the excesses of the military 
increased. The military looted the personal property, and in some cases took 
the children, of those it imprisoned, tortured, and killed. Property became 
the main motive in selecting many of the victims.23 Yet as atrocious as these 
actions were, it is arguable that the military regime’s economic fallout had 
greater human effect — given the number of people impoverished by the 
recession and hyperinflation. Poverty jumped and inequality deepened under 
Argentina’s military dictatorship.24 Through a prohibition on union activity 
and control over wage setting, the military government ensured that organized 
labor, rather than capital, bore the brunt of the crisis; real wages fell sharply 
from 1976 to 1983, especially as the economy went into deep recession after 
1982.25 Low-income households suffered the largest drop in income between 
1974 and 1987, and many of the well-educated middle class were also pushed 
into poverty. In Buenos Aires, the proportion of households below the poverty 
line rose from 7.6 percent in 1980 to 28.5 percent by 1990, as post-military gov-
ernments struggled to stabilize the economy.26


 The scale of human rights abuses committed during Brazil’s military-
backed governments (1964–1985) was smaller than in Argentina and Chile. 
This, together with periods of high growth, has left a more favorable impres-
sion of Brazil’s period of authoritarian rule. But a careful examination shows 
that from the perspective of prosperity, the military regime of 1964–1985 was 
largely a failure, as it went from boom to bust. With regard to distributive jus-
tice, it was a complete failure.
 Following the 1964 coup d’état, the repression of organized labor favored 
capital accumulation. The resulting slowdown in wages supported the 
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stabilization effort of 1964–1966 and reduced inflation.27 Growth was strong 
from 1965 to 1974 (the era of Brazil’s so-called growth miracle), giving the mili-
tary confidence to hold relatively free congressional elections in 1974. However, 
voters turned against its party, the National Renewal Alliance Party [Aliança 
Renovadora Nacional] (ARENA). In response, and to shore up its political base, 
the regime reversed the earlier wage squeeze, borrowing abroad to offset the 
deflationary impact of the first and second oil shocks. To expand patronage, 
the state’s role in production and distribution was increased. In the state of 
Minas Gerais, the number of government agencies tripled and public employ-
ment doubled.28


 As in Argentina, the result was an unsustainable external debt position and 
macroeconomic turmoil in the 1980s, with a severe compression in consump-
tion; recovery only began in the 1990s.29 The private sector had welcomed the 
1964 coup d’état, but it became increasingly disillusioned as the state inter-
vened in the economy, which crowded out private investment, and as external 
borrowing became unsustainable. This loss of support was an important fac-
tor in initiating the return to democracy.30


 Judged by the standard of distributive justice, the military’s social project 
was an unmitigated failure. The government of General Castelo Branco, the 
first president after the coup d’état, attached priority to agrarian reform. But 
the regime repressed many social movements fighting for distributive justice, 
alleging (often spurious) links to communism or a threat to “social order.” 
Among the 10,000 to 50,000 arrested (and often tortured) following the 1964 
coup were trade unionists, peasant leaders, and workers in charities, such as 
the Catholic Church’s Movimento de Educação de Base.31


 In the 1970s, the government attempted to shore up its support by extending 
state corporatism into the rural areas, creating “official” unions of smallhold-
ers and the landless, a rural welfare program (PRORURAL), and a large-scale 
expansion of rural credit. But its efforts were fundamentally contradictory, as 
its own elite power base blocked progress, especially in the very poor northeast 
region. By the end of military rule, the infant mortality rate (IMR) in the poor-
est areas of the northeast was an astonishing 200 per 1,000 births, compared 
to a country average of 60 per 1,000.32 As Riordan Roett argues, “the politi-
cal elites that supported the government between 1964–1985 were principally 
from the region: they were the most fervent defenders of the status quo.”33 As 
a result, by the end of military rule (1985) inequality was higher than at its start 
(1964); as one study concludes: “The benefits from growth in the 1960s went 
disproportionately to the rich, and the costs of the 1980s stagnation fell dispro-
portionately on the poor.”34
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 Brazil’s military has continued to back elite rural interests against progres-
sive social movements, especially as far as indigenous peoples are concerned. 
It continued to act in an authoritarian manner in Amazônia after the return 
to democracy, supporting settlers and powerful landed interests against the 
indigenous population.35 In August 2008, the head of the army’s Amazônia 
command publicly attacked the federal government’s indigenous policy, again 
backing the settlers.
 In summary, success in delivering prosperity and distributive justice pro-
vided a measure of popular support for bureaucratic authoritarianism in South 
Korea and Taiwan, thereby reducing the “need” to resort to state violence (with 
the mobilization of nationalism against external threat also bolstering these 
regimes). Thus, while both these Asian countries had to deal with an authori-
tarian legacy of human rights abuses, transitional justice was much less of 
an issue than in Latin America — where most authoritarian regimes failed to 
deliver either the prosperity or distributive justice necessary to broaden their 
support. Without the support that prosperity brings, dictators in these coun-
tries came to rely on state violence to retain power, resulting in large-scale 
human rights abuses.


the economic legacy of authoritarianism


Authoritarian regimes frequently leave in their wake a series of negative lega-
cies that up to this point have not received sufficient attention in the literature 
on transitions, and even less by transitional justice measures. These legacies 
include unproductive expenditures — expenditures that have a high opportunity 
cost for development, in particular spending on a repressive state apparatus 
(intelligence services, the military, paramilitaries, and so on). These expendi-
tures are often accompanied by undisciplined rent seeking, whereby the state fails 
to ensure that the economic rents generated by its controls are used for the 
national development project — and these behaviors then become embedded 
in ways that are harmful to economic development under democracy. In the 
worst cases, both unproductive spending and rent seeking result in macroeco-
nomic destabilization — characterized by capital flight, excessive debt accumu-
lation, and macroeconomic crisis. I consider each in turn, as well as some of 
their implications for development and transitional justice.


unproductive expenditures


The “fiscal space” is arguably the most important battleground in the politi-
cal economy of transition. How public money is allocated and spent, and 







ADDISON


120


who pays the taxes, are truer indicators of priorities than any political state-
ment — for fiscal outcomes reflect the underlying balance of political power. 
Authoritarian actors can continue to shape the fiscal space for many years 
after democratic transition.
 The military can be especially powerful and vocal, absorbing large amounts 
of public money well beyond authoritarianism’s end, a concern in Argentina, 
Brazil, and Chile, countries in which the military and civilian politicians nego-
tiated the handover in “pacted transitions.”36 The militaries tried to retain their 
prerogatives and “reserve powers” after democratic transition.37 Argentina’s 
military was far less successful than Chile’s in ensuring a favorable post-tran-
sition outcome for itself, partly because economic failure left it with a weak 
hand.38


 In contrast to Argentina, Chile’s military secured its financial base. Chile’s 
1958 Ley del Cobre Reservado (“copper law”) allocated 10 percent of the cop-
per earnings of the state-run Corporación del Cobre (Codelco) to the military. 
Pinochet changed the law in 1987, applying it to 10 percent of total Codelco 
export earnings, including gold. This arrangement is estimated to fund between 
20 and 30 percent of the armed forces budget, particularly arms imports. 
Chile’s privatization program under the military was the region’s most com-
prehensive, but Codelco was excluded and Pinochet appointed active military 
officers to head the company and thereby facilitate its cooperation.39


 The Chilean military secured for itself a number of other privileges during 
its rule. The military pension system was excluded from the privatization of 
social security, undertaken in the 1980s.40 It remains a generously funded pen-
sions system in a country where social security is still not comprehensive. The 
military also demanded (and achieved) a number of economic conditions in 
negotiations with civilians following the 1988 plebiscite.41 It demanded that the 
status of the central bank as an autonomous state organ (enshrined in the 1980 
constitution) be retained.42 This might be regarded as relatively unobjection-
able (greater independence for central banks became conventional wisdom in 
1990s economic policy-making), but the military’s requirement that it choose 
the central bank’s president was decidedly unconventional. The military also 
insisted that the conduct of the privatizations undertaken toward the end of 
the regime should not be investigated.
 The Organic Constitutional Law on the Armed Forces (Law 18,948, Febru-
ary 1990) guaranteed the military a specific minimum budget. This elevated the 
copper law to constitutional rank, and removed the ability of Congress to use 
the annual budget to control the military.43 The copper law has been a continu-
ing source of tension. Opposition from the right in Congress thwarted reform 
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in 1992.44 In the early 1990s, the copper price fell, but military expenditure was 
protected, the rest of the public budget in effect absorbing the adjustment — to 
the detriment of the social programs of the new democratic administration.
 The government has chipped away at the military’s budget: it fell from 5 
percent of GDP in 1988 to 3.6 percent in 2006.45 This has accompanied politi-
cal reforms to reduce the military’s participation in political decisions. The 
2005 constitutional reforms abolished unelected senators and downgraded 
the status of the National Security Council. Nevertheless, the recent com-
modity boom gave the military a massive windfall, via the copper law, that it 
duly spent.46 While Chile is well below Brazil, the region’s largest spender on 
defense (US$3.8 billion and US$13.2 billion, respectively), it is Latin America’s 
biggest spender on a per capita basis.47


 Chile has avoided the economic problems associated with resource 
wealth.48 Nevertheless, Codelco’s role in funding the military has distorted the 
company’s investment policies to the detriment of its financial performance, 
and inhibited Codelco’s role in economic development.49 Moreover, although 
Chile’s economy has diversified, the scale of military spending — in a country 
that has not fought a war since the War of the Pacific (1879–1883) — is a major 
constraint on growth. The money spent on imported military hardware could 
have funded a better education system, with all its associated social and eco-
nomic benefits, a point made by student demonstrators in 2006; their placards 
highlighted the boom in copper prices and the shortfall in education.50


 Chile illustrates the close link between natural resource revenues and 
military expenditure, in this case through copper. In Indonesia, the link is 
through oil and rice. Whereas Chile’s military secured for itself an institutional 
arrangement embedded in law — and therefore amenable to eventual demo-
cratic restraint, albeit not easily — Indonesia’s military has managed to draw 
resources from the economy in increasingly opaque ways, many of which con-
tinued beyond the end of the Suharto regime. Indonesia demonstrates the per-
nicious effect of behaviors carried over from military dictatorship, behaviors 
that civilian politicians have had greater difficulty in controlling.


undisciplined rent seeking


Rent seeking is often described as wholly unproductive, constituting a waste 
of a society’s resources. What really matters, however, is the use to which the 
rents are put. Under authoritarianism in South Korea and Taiwan, the eco-
nomic rents generated by state controls were mostly channeled into produc-
tive use, thereby diversifying and growing the economy. Their states disci-
plined rent seeking to ensure that rents served the national project of economic 
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development (although eventually cronyism came to the fore, but not before 
both countries had achieved developed-country status).
 Unlike those resource-poor countries, Indonesia enjoys the advantage 
of natural resource rents derived from hydrocarbons, timber, and minerals. 
Indonesia was once seen as a successful manager of the development effects 
of oil. In the 1970s, these revenues were invested in the rural economy, con-
tributing to its success in generating growth and poverty reduction. This con-
trasted sharply with experiences elsewhere in the world, for example, in Nige-
ria, where both civilian and military regimes mismanaged oil revenues in the 
1970s and 1980s, thereby undermining the non-oil economy.51


 Behind Indonesia’s story of technocratic success, however, is another, far 
darker one of kleptocracy in which resource rents funded the military together 
with the presidential family, resulting, eventually, in a financial meltdown. 
Suharto and his family stole US$441 million between 1978 and 1998, but this 
(government) estimate is almost certainly too low. Transparency International 
calculates that the family took as much as US$35 billion over the thirty-two 
years of Suharto’s rule, more than either Ferdinand Marcos (up to $10 billion) 
or Mobutu Sese Seko ($5 billion).52


 Indonesia’s military is small in relation to the country’s population, but it 
has had a disproportionate impact on the economy. Suharto set out a dual-
function (dwi-fungsi) role for the army, with a sociopolitical role in addition 
to its security function.53 Shortly after the 1965 coup d’état, Suharto created 
the state oil company Pertamina, headed by one of his generals, to fund the 
military generously and ensure its loyalty. Opaque procedures were created to 
do this. Pertamina also borrowed heavily, benefiting from the Organization 
of Petroleum Exporting Countries (OPEC) price increases of the 1970s. Its rev-
enues subsequently amounted to one-sixth of Indonesia’s GDP, and its interna-
tional debt eventually exceeded that of the government itself.54


 The state food distribution system, Badan Urusan Logistik (Bulog), created in 
1966, exemplified dwi-fungsi. Bulog had its roots in military procurement (dat-
ing back to the Dutch colonial system), and was central to restoring food secu-
rity after the hyperinflation of the 1960s.55 It was successful in stabilizing the 
real price of rice, a key expenditure for the poor, for more than twenty years.56 
To do this, Bulog controlled import licenses for rice and other food staples, 
which were allocated to the military — with military officers taking positions 
in Bulog — and to Suharto’s family and supporters, generating them large for-
tunes from the economic rents.57


 During Indonesia’s 1998 financial crisis, Bulog was unable to contain the 
impact of the rupiah’s devaluation on food prices. The doubling of rice prices 
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after so many years of stability was a major shock, especially for poor con-
sumers, such as the rural landless, who experienced a 24 percent fall in real 
incomes as a result.58 GDP dropped by 15 percent and poverty doubled from 11 
to 22 percent, forcing a humiliated Suharto into the hands of the International 
Monetary Fund (IMF).
 The IMF and the World Bank insisted on Bulog’s reform to reduce its rent 
seeking and cronyism, which was by then rampant. It was reorganized into a 
public corporation in 2003,59 but this has had limited impact. After Suharto’s 
fall, Bulog developed close relations with his successors, including President 
Abdurrahman Wahid (being implicated in his downfall in 2001) and the fam-
ily of President Megawati Sukarnoputri.60 It continues to receive generous fis-
cal subsidies, and the associated corruption goes unchallenged, with Bulog 
seeking to extend its control over food imports again.61 The relationship with 
the military’s leadership remains close, with senior military figures being 
implicated in successive corruption scandals. Bulog has been used to procure 
military equipment, including a 2004 deal bartering rice for Russian jet fight-
ers worth US$192 million. In summary, Bulog’s modus operandi has proved 
largely impervious to the democratic transition.
 The military’s human rights abuses in Indonesia’s outlying provinces, 
including Aceh, East Timor (now Timor-Leste), and West Papua, are well 
documented.62 They were driven not only by the need to secure Jakarta’s 
political control over these territories (most brutally in the invasion of East 
Timor), but also by the military’s economic interests. Budgeted expendi-
tures on defense — which show defense spending to be 1.3 percent of GDP in 
2006 — have never given a true indication of the military’s burden on the econ-
omy.63 Indeed, Suharto kept budgeted expenditures low in order to give the 
appearance that development headed the list of budgetary priorities.64


 In Indonesia, the military partly self-finances itself via “military-owned 
enterprises, informal alliances with private entrepreneurs to whom the mili-
tary often provides services, mafia-like criminal activity, and corruption.”65 
Although there are no accurate estimates, it is generally accepted that only 
25 to 30 percent of military expenditures are covered by the national budget. 
Under a 2004 law, the military is required to withdraw from all economic 
activity, but action has been slow. The military can be expected to offer con-
siderable resistance, since any challenge to its economic interests threatens the 
personal wealth of senior commanders, together with the institution’s power 
base and social standing. The global economic slowdown will reduce the fis-
cal space available to accommodate military spending, and will encourage the 
military to keep much of its activity off the budget.
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 In summary, Indonesia illustrates the link between security sector reform 
(SSR, central to transitional justice)66 and fiscal space. Effective civilian over-
sight of the military is impossible while it continues to fund part of its opera-
tions from sources outside the government budget. This semiautonomy from 
the budgetary process limits the ability of civilians to demand accountability 
and to curtail the military’s human rights abuses. It also provides a basis for 
unproductive rent seeking and corruption. The military’s engagement with the 
economy raises transaction costs for legitimate businesses (through the pay-
ment of protection money) and contributes to Indonesia’s dramatic environ-
mental degradation, especially deforestation (which has made Indonesia the 
world’s second largest emitter of carbon).


macroeconomic destabilization


In Argentina and Brazil, the military justified its actions as necessary to restore 
prosperity — but impoverishment ensued, as discussed earlier. Both countries 
illustrate the difficulties that post-authoritarian governments face in stabiliz-
ing the economy, restoring growth, and reducing poverty. Argentina’s reces-
sion lasted long after the military left power, and indeed it deepened over the 
1980s as the macroeconomic impact of the earlier debt accumulation took 
effect. Because economic policy-making lost all credibility under the military 
regime, Argentina entered a macroeconomic straitjacket — the convertibility 
law — which eventually created a crisis of its own; 1999–2002 saw, once again, 
debt default and a severe recession.67 Brazil’s economy has done better, but 
went through a series of tough reforms after the return to democracy. Indone-
sia’s regime had greater earlier success, but succumbed to the 1998 Asian finan-
cial crisis, which exposed the murky financial world that went alongside the 
rent seeking and patronage created during the thirty-two years of Suharto’s 
rule. As in Argentina, the new government in Indonesia found it exceptionally 
difficult to restore policy credibility, and the economy was unstable for a num-
ber of years, with high costs for the poor.
 Nigeria is another example of how behaviors created under dictatorship 
have carried through to the democratic transition, thereby impeding the 
achievement of macroeconomic stability and development. Nigeria has oscil-
lated between civilian and military rule since independence; between 1966 
and 1999 there were only four years of civilian government. The military cited 
corruption and economic mismanagement to justify its takeovers — and then 
engaged in similar behavior. Macroeconomic mismanagement led to an exces-
sive foreign debt burden and to deepening poverty, spectacularly so under the 
last military ruler, General Sani Abacha (1993–1998).68
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 Abacha looted the state finances, and having burdened the country with 
odious debt he then engaged in scams around debt repayments. One involved 
the notorious Ajaokuta steel plant, built by Russian contractors.69 A debt of 
US$2.5 billion was accumulated on the project, which was purchased for 
US$500 million in 1996 by a company operating as a front for the Abacha fam-
ily. The Nigerian treasury then repaid the debt — for the whole US$2.5 billion.
 In 2007, power was transferred from one civilian regime to another, for 
the first time in Nigeria’s history. President Umaru Yar’Adua promised to 
continue the anticorruption drive, but in 2008 the head of the Economic and 
Financial Crimes Commission (EFCC) was removed. At the time, the EFCC was 
prosecuting a number of former state governors closely linked to the ruling 
party, including a former governor of the oil-rich Delta province who financed 
President Yar’Adua’s campaign. Little has been done to improve the manage-
ment of oil revenues, and the 2008 collapse in oil prices is now straining the 
public finances. This is reducing the government’s ability to balance compet-
ing regional interests and to keep the lid on conflict in the Niger Delta, where 
political patrons use the many unemployed youth to extort funds from the 
state as well as the foreign oil companies. Macroeconomic destabilization is 
therefore likely and the attendant social fallout will threaten the democratic 
consolidation. The interweaving of oil money, party politics, and corruption 
remains deeply rooted in Nigeria, seemingly impervious to the transition from 
dictatorship to democracy.
 Kenya has displayed a similar resilience in corruption, and the close link 
between corruption and party politics, after its democratic transition in 2002 
from the autocracy of Daniel Arap Moi (who became president in 1978), and 
his predecessor, Kenya’s first president, Jomo Kenyatta.70 State-business rela-
tionships (and the associated corruption) have not been developmental in the 
same way as those in East Asia, and Kenya failed to create a “Weberian bureau-
cracy” during authoritarianism. From the 1990s onward, aid donors threat-
ened to suspend aid unless Moi’s government reformed.71


 The political economy of Kenya’s democratization initially looked favor-
able, but the benefits of high commodity prices masked an economy held 
back by an ineffective state that has been incapable of addressing distributive 
injustice. The violence and serious human rights abuses following the Decem-
ber 2007 elections are being addressed through an electoral violence tribunal, 
but little has been done to reduce the horizontal inequalities underlying eth-
nic animosity.72 The crisis delivered a massive macroeconomic shock, which 
has undermined recent economic growth. As in Nigeria, the corruption that 
became embedded under autocracy remains resilient in Kenya; some US$1 
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billion has been stolen since democratization in 2002, and, as in Nigeria, 
efforts to vigorously challenge corruption have been thwarted; John Githongo, 
the country’s anticorruption czar (appointed by President Mwai Kibaki upon 
his election in 2002) eventually fled the country.73 Despite the high hopes of 
donors, multiparty politics has in many ways intensified the use of the state for 
patronage.
 The hyperinflation and collapse in living standards under Robert Mugabe 
in Zimbabwe will leave an immense burden for any incoming democratic gov-
ernment. Indeed, the necessary macroeconomic stabilization measures could 
worsen the lot of the poor, as they did in post-dictatorship Argentina in the 
1980s. Mugabe constructed a narrative around distributive justice — in par-
ticular the country’s very unequal distribution of land (itself a product of the 
colonial era and the Ian Smith regime) — which was used to expropriate white 
farmers and transfer their land to Mugabe’s cronies. The instruments of dis-
tributive justice, in particular famine relief, have been used to perpetuate that 
rule in increasingly sham elections: voting for the Zimbabwe African National 
Union-Patriotic Front (ZANU-PF) is often a requirement to receive food aid, a 
powerful tool for manipulating the popular vote in a country as drought-prone 
as Zimbabwe.74


 Transitional justice will necessarily require support from a new agenda for 
distributive justice in Zimbabwe — not only in adding the crime of impoverish-
ment to human rights abuses (cholera has probably now killed more Zimba-
bweans than direct state violence), but also in quickly addressing the very high 
levels of inequality that now characterize the country. Unless macroeconomic 
stabilization can be achieved in ways that renew prosperity, however, the pros-
pects for either form of justice remain dismal. And the insertion of Mugabe’s 
allies, including the military, into the economic fabric of the country (in par-
ticular through their appropriation of previously white-owned farms) threat-
ens to leave the country on a trajectory similar to that of Nigeria or Indonesia, 
once Mugabe and his immediate circle exit the stage; that is: a continuation, in 
new forms, of unproductive spending (particularly on the military) and undis-
ciplined rent seeking with the associated macroeconomic instability.
 In short, these examples — to which could be added many more — illus-
trate the pernicious practices that all too often accompany authoritarianism, 
and which need to be taken account of in the principles and practices of tran-
sitional justice. While authoritarian regimes do not have a monopoly over 
unproductive expenditures, rent seeking, and macroeconomic destabiliza-
tion, these are common legacies of authoritarianism. Crucially, the short time 
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horizon of most authoritarian regimes implies a greater willingness to resort 
to pernicious economic behaviors than under well-functioning democracies. 
These perverse incentives are at their worst in many of the poorer countries, 
especially in Africa (and especially those with mineral wealth), where years of 
instability and war too often encourage political actors to maximize their loot 
during their expected short time in power. By fostering corruption, weaken-
ing the rule of law, and diminishing the possibility of effective accountability 
and oversight (especially of the security apparatus), these authoritarian prac-
tices add to the difficulties of democracy — if it can be established. By distort-
ing economies, they slow (or undermine) the rate of economic growth, thereby 
adding to poverty; distributive injustice is further aggravated by the diversion 
of state finances away from pro-poor and development expenditures. Weak 
states are generally the result, further adding to the difficulties of subsequent 
attempts to deal with human rights abuses (Liberia is a case in point).
 Serious human rights abuses and, in the worst cases, genocide are rightly 
the center of attention for the transitional justice community. But to these 
crimes must be added the negative economic impact of authoritarianism, 
together with its attendant social fallout: the increased child mortality, the 
lower life expectancy, and the greater prevalence of chronic poverty. Poverty 
kills people as surely as a machete or a bullet, and therefore the increased pov-
erty (and other forms of distributive injustice) that accompany most experi-
ences of authoritarianism should be incorporated into the charges laid before 
perpetrators, the mandates of truth commissions, and the target of SSR. Not to 
do so is to ignore a major (social) crime, and to encourage demagogues in the 
belief that they will never be accountable for actions that undermine national 
prosperity.


recommendations


resources


Justice requires resources: financial, human, and institutional. In poor transi-
tional societies — especially those recovering from civil war — resources can 
become stretched too thinly, so that no goal is achieved satisfactorily. Domestic 
tax revenues are typically low, as authoritarianism and conflict usually reduce 
the economy’s size and thus the tax base.75 Moreover, powerful elites may 
block reforms to raise revenues. In Guatemala, the peace agreement specified 
an increase in social spending to 5 percent of GDP to provide basic services 
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to indigenous groups and to reduce the grievances that fed thirty-six years of 
civil war. As part of the agreement, tax reforms were promised to raise the tax-
to-GDP ratio to 12 percent of GDP; however, the elite, which controls the leg-
islature, blocked the revenue-raising measures.76 This failure has contributed 
to macroeconomic problems, as the fiscal deficit has been financed through 
external debt accumulation. Transitional arrangements need to focus on how 
domestic resources can be raised, and how to create binding commitments to 
do so.
 While it is true that poor societies have few financial resources on average 
(as evidenced in their low per capita income), a sizeable number possess signif-
icant natural resource wealth. This is truly immense in some cases, for exam-
ple, Angola, Equatorial Guinea, and Nigeria, three countries with authoritarian 
histories. Sometimes this may be outside the control of the government, and in 
rebel hands, in which case it needs to be brought back into the public domain. 
The revenues can then be used for state building and to meet the needs of tran-
sitional justice; this remains a major imperative in the Democratic Republic of 
Congo (DRC).77 In other instances, resource revenues may be in state hands, 
but not used for the public good (for example, Equatorial Guinea). If revenues 
can be reallocated to the public good (the aim of such initiatives as the Extrac-
tive Industries Transparency Initiative [EITI]), then more resources become 
available to pursue transitional justice. The main resource constraint then 
becomes institutional (and new institutions take time to build) and human (the 
skills necessary to pursue transitional justice), rather than financial.
 Security sector reform should assess how much the military absorbs of 
resource revenues. This link is often used to justify classifying information on 
resource revenues as a state secret (in Angola, Equatorial Guinea, and most of 
the Middle East, for example). Transparency is needed in the public accounts 
to effectively deal with the issue of the military’s overdependence on natural 
resource revenues and the resulting opportunity costs for development. But 
given the resistance (and power) of entrenched interests, this is likely to be 
a long haul; EITI is only a start, one that needs to be followed through at the 
global level.
 The “resource envelope” of a transitional government is the sum of domes-
tic revenues plus official aid for the government, together with foreign direct 
investment and portfolio flows for the private sector. Domestic revenues will 
take time to recover, especially when new institutions to mobilize revenue 
have to be created (a new customs and excise service, for example).78 Private 
capital flows also typically take time to recover, since investors are usually 
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wary. Official aid will therefore account for a great deal of the external financial 
inflow in the early years, and a great deal of the finance for the budget — typi-
cally most of the public investment budget and often more than half of the 
recurrent budget in postconflict countries (in Rwanda, for example).
 A limited resource envelope provides the international community with 
an opportunity to link transitional justice with its support to economic recov-
ery and then longer-term development. Project aid to assist the rehabilitation 
and resettlement of the victims of human rights abuses and genocide together 
with assistance to disarmament, demobilization, and reintegration (DDR) are 
crucial, and much has been learned over the last two decades about the best 
means. As the situation stabilizes, it is desirable to move an increasing share of 
aid toward budget support, but progress depends on: (1) rebuilding and reform-
ing the state institutions dealing with the public finances so that they are able 
to properly use (and account for) the budgetary aid; and (2) ensuring that polit-
ical leaders show commitment to taking transitional justice measures. 
 Regarding the first of these issues, it is generally agreed that not enough 
priority was given to the state-building dimension in earlier years, especially 
in postconflict reconstruction during the 1990s. The result was a wide spread 
of donor projects, each donor operating with its own procedures, often inde-
pendently of the state itself. Mozambique in the immediate postwar years is 
one example. The so-called sector-wide approach, in which donors sign on to 
a common strategy to deliver aid, has improved matters somewhat. But poor 
donor coordination remains a problem in Afghanistan, where a plethora of 
donor projects implemented by expensive UN agencies and nongovernmen-
tal organizations (NGOs) divert attention and resources away from the urgent 
need to build the Afghan state itself, especially in its capacity to manage public 
finance.79


 Regarding the second issue, there is a strong case for linking aid to transi-
tional justice measures at the outset, so as to remove from power — and poten-
tially to deliver into custody for trial — perpetrators of human rights abuses 
(the exception is humanitarian aid, delivered to the suffering population while 
the authoritarian regime continues). Aid from the Organisation for Economic 
Co-operation and Development’s Development Assistance Committee (OECD 
DAC) members is currently being withheld from Zimbabwe in an effort to end 
the Mugabe regime, and a link between aid flows and progress in transitional 
justice is likely once democracy is established. Once significant aid inflows 
have begun, and donors have made an investment in the necessary country 
operation, however, they may be reluctant to suspend or slow disbursements. 
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If they let progress on transitional justice stall in the early years, they might not 
press the issue in later years. Moreover, donors may not present a united front, 
some being less willing than others to give priority to justice, especially when 
they have significant commercial or geopolitical interests at stake in the recipi-
ent country (this was the case in postwar Cambodia).
 Official debt relief will be an important part of official aid, and where the 
debt is “odious” a rapid write-off is desirable. Critical too is the repatriation 
of public money looted by the previous incumbents (a major issue in Nigeria, 
where some [modest] success has been achieved). We still lack, however, the 
instruments to effectively address the problem of looted capital. Europe’s finan-
cial authorities dallied for years in tracking down the estimated US$3 billion 
stolen by Abacha. In 2005, Swiss banks were forced by the country’s supreme 
court to return US$505 million of funds looted by the Abacha family.80 This 
was then allocated to poverty reduction, an important step in convincing the 
population that the repatriated funds would be used for distributive justice and 
not squandered again.


setting priorities


Fundamentally, we must look for synergies — ways in which justice and devel-
opment can reinforce each other — a point made by de Greiff.81 These syner-
gies are likely to vary across countries, depending on institutions, histories, 
and available resources. Successful strategies will therefore need to be closely 
crafted to the circumstances of individual countries. But I can nevertheless 
make some general recommendations.
 Removing from power those guilty of human rights abuses, together with 
other “spoilers,” is vital, but insufficient, for successful transitions. Quick 
wins to cut into distributive injustice are also essential, especially when it has 
an ethnic, religious, or spatial dimension that makes socioeconomic inequal-
ity a source of conflict.82 Many transitions take place against a backdrop of 
economic failure, as discussed earlier. The expectations of the populace are 
therefore often low, and cynicism may well abound (including among politi-
cians and civil servants). New administrations need to generate credibility, and 
quickly. Politicians make plenty of promises, especially around the time of 
peace deals, but delivering tangible and real gains is paramount. If this can be 
achieved, and living standards start to grow, then the populace has some stake 
in the new political order; and demagogues will find it harder to recruit follow-
ers when the young have new livelihoods. This imperative needs much greater 
attention in transitional agendas.
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 Given the multiplicity of needs, it is tempting to promise to do everything. 
Then the danger is that a weak implementation capacity is spread too thinly, 
so that little if any tangible benefit results. Aid donors and NGOs, with their 
own interests, tend to add to this effect when everyone wants to fund their 
own niche (and in their own way), as noted above. Sri Lanka is an example of 
a country that has failed to deliver an economic “dividend” (in its case to end a 
long-running and brutal civil war), resulting in even more cynicism about the 
prospects for ever securing peace.83


 A better strategy is to focus on some highly visible core areas where there is 
a reasonable chance of success: health is one such area — a strategy that deliv-
ers basic health care, especially to children, is a signal of the seriousness of the 
state’s intent, especially to deal with previously marginalized areas, which are 
often the centers of rebellion and secession.84 Just after independence, Namibia 
managed to deliver primary health care quickly to bring down infant mortality 
and morbidity in its poorer northern regions. Such a strategy of focus can be 
likened to the military strategy of “win-hold-win”: that is, select a key sector, 
achieve rapid improvements (“win”), sustain those improvements (“hold”), and 
then draw upon the experience and lessons and resulting confidence to take 
action in other priority areas (“win”).85


social protection


Social protection offers a way of moving from the imperatives of the short run 
to a more sustained and longer-term approach in post-authoritarian societies. 
Social protection consists of a wide variety of measures, the most important 
being contingent cash transfers.86 In Brazil and Mexico, low-income house-
holds who send their children to school are provided with cash transfers, 
thereby reducing their need for an income from child labor. Both countries are 
characterized by high inequality, and both have made successful transitions 
from authoritarianism. In both, social protection is a means to reduce the path 
dependence of inequality and to offset the tendency of economic liberalization 
to raise inequality further by favoring capital over labor (certainly the case in 
Mexico).
 Social protection also offers a means forward after war. Guatemala and 
El Salvador are contrasting examples. In Guatemala, poverty is very much a 
problem of the country’s indigenous majority. Income and human develop-
ment indicators are significantly lower in indigenous households than in white 
households.87 These grievances fed the civil war, and little progress has been 
made in distributive justice. In El Salvador, which also went through a brutal 
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civil war, the percentage of people living in poverty fell from 65 percent in the 
early 1990s to 41 percent by 2004.88 Although El Salvador’s tax-to-GDP ratio is 
Central America’s lowest (12 percent, after Guatemala), tax reforms are in place 
to raise it.89 A conditional cash transfer program, Red Solidaria, is contributing 
to this success.90


 Argentina illustrates the consequences of not taking action and the need 
for generous international support to post-authoritarian regimes. Shortly after 
the end of military rule, Argentina launched a national food program (in 1984) 
designed to provide 30 percent of a poor family’s nutritional needs.91 This was 
a clear signal that the new civilian government was more concerned to protect 
social spending than the military. It also helped to gather support for demo-
cratic transition in what was an exceptionally difficult time for the economy, 
as the macroeconomic imbalances created by the military regime unwound 
themselves through the 1980s. In the end, the program limited, but did not 
prevent, the rise in Argentinean poverty (see earlier discussion). The interna-
tional community could have assisted by ensuring that the debt workout was 
faster and more generous once the civilian government was in power, giving 
the latter more budgetary room for maneuver to consolidate the democratiza-
tion. In the event, Argentina, like all of the 1980s debtors, faced exceptionally 
tough external conditions as the international community took an overly nar-
row view that emphasized debt repayment to the neglect of the imperative to 
consolidate democracy.


integrating into the global economy


A successful social compact is built on rising economic prosperity. Employ-
ment generation is a key dimension of this. Studies finding that a rise in per 
capita income reduces the probability of conflict are partly capturing the 
rise in employment that goes with increasing income.92 This tends to reduce 
inequality (provided the employment is remunerative) and reduces the need to 
resort to crime (including warlordism). Successful integration into the global 
economy is central to rising prosperity, especially for small low-income econ-
omies that do not possess the import-substitution possibilities of countries 
with large populations. For small economies, some variant of an export-led 
strategy is critical, but it must spread prosperity broadly rather than reinforce 
the wealth of an established elite. If this outward orientation is successful, then 
per capita income rises and with it the tax base; if effective tax institutions are 
created, then this increased revenue can be collected and spent to raise state 
effectiveness and resolve injustice.
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 Entry into regional trade agreements is a key way in which economics can 
strengthen politics. Thus, admittance to the European Union (EU) was cen-
tral to the economic success of post-Franco Spain and the rapid delivery of 
tangible gains to underpin a new democracy. Generous aid from the EU also 
reduced the political tensions in budgetary policy, and permitted a faster rise in 
public spending on basic services and infrastructure than domestic resources 
alone would have allowed. EU membership has been similarly important to 
consolidating the transition from communism in Eastern Europe, the ben-
efits including not only trade and inward investment but also the migration of 
labor, which has set in motion a process by which wage rates will eventually 
converge with those in older EU member states.
 The rapid rise in global commodity prices over the last five years (before the 
present global economic crisis) has been a mixed blessing. On the one hand, it 
reduced some of the budgetary pressures that transitional regimes face, and 
offered them the prospect of increasing public spending to create “win-win” 
outcomes for former belligerents. On the other hand, this fiscal largesse can be 
used to delay much-needed economic reform, thereby maintaining vulnerabil-
ity to any subsequent fall in commodity prices (as is now occurring). Several 
dictatorships have consolidated themselves on the basis of oil revenues, nota-
bly in Equatorial Guinea.93 In Angola, the elite is using oil revenues to further 
secure its political (and commercial) base as the country moves to democracy. 
Such measures as the Extractive Industries Transparency Initiative (EITI) are 
vital to ensuring that resource wealth is used for the benefit of the wider popu-
lation, and not just for the elite. As Nigeria shows, the transition from military 
to civilian rule does not remove powerful mechanisms of corruption that can 
remain resilient and take new forms (especially as former military figures take 
positions in the civilian administration). Greater international action on brib-
ery is needed, but the OECD countries have been tardy in prosecuting their 
nationals engaged in bribery overseas; the UK has yet to bring a single prosecu-
tion, for example.94


conclusions


Authoritarian regimes leave behind an economic structure, a distribution of 
wealth, a style of economic policy-making, and a set of institutions. Underly-
ing these are behaviors entailing various degrees of cooperation between indi-
viduals, groups, and the state (including respect for the law). With a few excep-
tions, most authoritarian states end their days with a very limited level of trust 
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between individuals, hatred across ethnic and religious groups, and a limited 
belief in the capacity and honesty of the state. With the protection of property 
dependent upon having the right connections to the ruling authoritarian elite, 
and with the legal system unlikely to protect property (or life), most people 
look for immediate gain. The long-term outlook that underpins successful and 
growing economies, and which comes with political stability and freedom, is 
generally absent, and therefore investment and economic activity is low. This 
breeds a self-reinforcing cycle of underinvestment, low growth, and poverty.
 Post-authoritarian governments must therefore deal with a legacy of 
behaviors that are destructive of prosperity and distributive justice. These 
behaviors are often deeply embedded in state institutions. Moreover, power-
ful actors with interests that they wish to preserve may remain on the stage 
after democratic transition. They may demand a disproportionate share of the 
state’s finances, and they seek to preserve their economic interests, sometimes 
by forging new alliances within the private sector. Their economic power gives 
them a disproportionate influence in new democracies through media con-
trol and party influence. This can threaten democratic consolidation, as they 
challenge any action by legislatures and civil societies to limit their power. A 
country’s government may therefore change with democratization, while the 
fundamentals of its underlying political economy do not.
 These economic issues have important implications for, and must be given 
greater prominence in, strategies and actions to deliver transitional justice. 
People in authoritarian societies suffer not just from state violence but also 
from the poverty and hunger that economic mismanagement brings. They 
need social protection to ease the economic pain that the transition from 
authoritarianism often entails, help from the international community to 
prosecute the guilty who profited from running the economy into the ground, 
and assurance that post-authoritarian governments will deliver rising prosper-
ity and distributive justice. Quick wins are then especially important to main-
tain credibility. The worst situation is when the legacy of authoritarianism is 
both an ineffectual state and high inequality. The country will then struggle 
to deliver progress, the credibility of democratic politicians will be damaged, 
and the country could retreat back into authoritarianism and/or descend into 
large-scale violent conflict. Good intentions are therefore not enough; imple-
mentation is paramount.
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Since the 1950s, the notion and practice of development has existed as an insti-
tutionally recognized path — that is, proclaimed as an official goal of states and 
governments, and cultivated in the centers of intellectual production — for 
inducing social transformation. The meaning of development can be summa-
rized in the idea of bringing about sustained increments in the well-being of 
the inhabitants of a society. At the same time, in the last three decades a set of 
practices associated in the immediate term with problems other than develop-
ment, but converging with it in the common aim of provoking ethically ori-
ented social transformation, has been carving out an institutional existence of 
its own: the concepts, norms, institutions, and measures that constitute the 
field of transitional justice. Understood as part of “the effort to build a sustain-
able peace after a period of conflict, massive violence, or systematic violation 
of human rights,”1 transitional justice focuses on addressing past violence by 
means of public truth-telling, setting in motion the machinery of criminal  
justice, making reparations to the victims, and introducing various institu-
tional reforms.2


 Though development and transitional justice have emerged and unfolded 
in very different conceptual and political realms, of late there is a pressing need 
for a dialogue between the promoters of each, and for clarification of the con-
ceptual and practical relationship between the two fields. There are several rea-
sons for this. From a holistic conception of human well-being, having one’s 
needs met and the experience of being a subject with rights and a full member 
of the political community are equally essential. In addition, from the stand-
point of public policies, it is evident that development gains require the resto-
ration of the rule of law, which has often collapsed during periods of violence 
or authoritarian rule. Finally, the existence of a regime of rights is unviable if 
the holders of those rights are not really empowered to claim them, exercise 
them, and, ultimately, defend them.
 Nonetheless, it is apparent that contemporary society — what has been 
called the “globalized” world — finds it very difficult to bring about qualitative 
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and systemic changes. This situation affects development and transitional jus-
tice processes in similar ways, for both practices seek to bring about precisely 
such changes; the shared challenge is a link between the two fields that has yet 
to be considered. This chapter explores the relationship between transitional 
justice and development from the perspective of truth commissions, consider-
ing both their experience and reflections on their role.3


transitional justice and development:  


a conceptual challenge and question of collective action


The concept of development came into general use in the mid-twentieth century 
to refer, initially, to the process of economic growth, especially of the countries 
then gaining their independence after colonial rule. Use of the concept spread 
widely and rapidly, and its contents expanded to include its social implications 
as well as ethical-normative standards and, finally, the general debate on the 
relationship among modernity, economy, liberty, and social justice. The notion 
of development thus refers to structural changes and to the general orientation 
of state policies that lead to such changes, but it often continues to refer in pub-
lic discourse first and foremost to economic growth (“development” is used at 
the same time as an analytical concept and as a journalistic term).
 The opposite applies, in large measure, to transitional justice, a notion less 
well known to the public at large and whose conceptual elaboration is much 
more intense than its dissemination, and, above all, which does not take as its 
starting point a reference to macro-social processes. Rather, transitional justice 
has emerged as an urgent response to specific, albeit numerous, cases of mas-
sive human rights violations. Its origins lie in the need to ensure justice after 
situations of violence or authoritarianism, and it refers to persons affected and 
to other persons directly or indirectly responsible who are sought to be identi-
fied so that justice can be done.
 These are clearly two fields of intervention very different in their origins, 
their specific subject matter, and the extent to which the public is familiar with 
them. Nonetheless, there is a link between them, one that becomes more vis-
ible through the concept of “human development.”4 First, the focus of human 
development is more on the personal experience of well-being than on national 
economic growth. Second, that well-being is not conceived of as access to cer-
tain goods or basic resources, but to the realization of capabilities and poten-
tials inherent in every human being; this realization depends on the material 
environment, but also — and preeminently — on the institutional and cultural 
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environment.5 Thus, the development process is redefined as fostering societ-
ies with values that include — beyond growth — social justice and democracy, 
not only as a political regime but also as a way of life. Defined in these terms, 
one can better glean a meaningful connection between development and the 
broadest or most ambitious objectives of transitional justice.
 An additional point of convergence is the context in which work on human 
development is carried out and in which transitional justice is practiced: typi-
cally societies where groups in power or privileged groups oppose the democ-
ratization of access to certain basic goods, be these economic resources, pub-
lic services, or the legal protection of fundamental rights. At the same time, 
these are societies in which the poor account for a large share of the popula-
tion, stuck with a minimal quality of life, and/or stripped of any guarantee or 
effective protection of their rights to life and physical integrity. These, then, 
are societies marked by inequalities rooted in their institutional structures or 
orders: culture and collective representations; social stratification and the sys-
tem of opportunities; the political institutional framework; the organization 
of the national market and its relations with the world economy; the formation 
of the state and the habits and norms that govern the public administration; 
the instituted processes of decision-making and implementation of decisions; 
and other components generally found in the social structure.
 In the face of these realities, transitional justice and development attempt to 
foster systemic changes, or at least to create the possibilities for those changes 
to take place. When speaking of systemic changes we refer to profound transfor-
mations of social organization and, ultimately, of the mechanisms and basic 
social arrangements by which society reproduces. The change that leads, for 
example, from a society that operates on the basis of hierarchical presupposi-
tions to one that reproduces on the basis of egalitarian premises is a type of 
systemic transformation that involves not just the economic but also the legal, 
cultural, and political dimensions of collective existence. Thus, transitional 
justice and development are normative proposals geared to action that allude 
to processes already under way and which have an effective social and political 
impact.
 Even if this transformative ambition is widely defended by scholars in nor-
mative terms, however, in a more concrete sense it runs against the currently 
prevailing tendencies of politics and governance. To gauge the scope of this 
obstacle, one would be well advised to consider the current context of global-
ization. With the increased density and power of global networks, the debate 
has finally emerged today as to the kind of global order that is conditioning 







AMES & REÁTEgUI


146


the life of the planet. It is clear that the strength of the systems that organize 
the economy, information, education, and consumption patterns is such that 
the capacity for agency to reform the economy and organize power is weak. 
The loss of support for and legitimacy of political institutions that are funda-
mental for democracy, such as political parties and legislatures, is associated, 
for example, with the way in which power has been redistributed among eco-
nomic and political actors in this form of globalization.
 Indeed, the current trend to present the basic global dilemma as a tension 
between democracy and terrorism is dangerously mistaken for both human 
development and transitional justice.6 In the plainly political realm, it is 
equally worrisome that the alternative positions for attaining economic equity 
once again consider it legitimate to sacrifice democratic pluralism and to have 
recourse to the imposition of force against those sectors opposed to the exclu-
sive and official truth of the reformist governments.
 For the reasons outlined here, discussions of the relationship between tran-
sitional justice and development should take stock of the weakness of agency, 
actors, and organizational forms that could bring about profound changes. 
From this perspective, one can address matters that go to the ultimate mean-
ing of both processes as well as practical issues regarding the link between the 
two fields and the differentiation of their tasks and responsibilities.
 The issue can be addressed from the experience of truth commissions. 
These commissions are highly visible public and political actors during transi-
tions; they constitute a corps of temporary public servants with the legal and/
or moral authority to question powerful actors, and, given their nature, to 
appeal to public opinion from a unique position. In short, they set in motion 
processes of public deliberation and make their weight felt in a manner antag-
onistic to the established order.7 Accordingly, a truth commission constitutes, 
from the standpoint of the political tensions inherent to a transition, an ad 
hoc actor that in its brief period of existence focuses a high degree of demo-
cratic energies. Such energies have great potential for calling attention to the 
systemic obstacles to justice and, ultimately, to show the need for systemic 
transformations.
 We argue that transitional justice unfolds, ultimately, in the field of profound 
social transformations, and that a central aspect of those transformations is 
the change in collective beliefs regarding, precisely, the feasibility of achiev-
ing justice in practice. By promoting justice in those extreme cases in which 
it has been most clearly denied, the measures of transitional justice can alter 
collective skepticism or cynicism regarding the possibilities of government 
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under the rule of law. Yet we also argue that, for this very reason, it is impor-
tant that truth commissions be capable of conveying the need to launch sus-
tainable reform processes leading to the emergence of a dominant consensus 
as to the feasibility and advisability of government under the rule of law —  
a consensus about democracy (understood in a robust sense) as the only pos-
sible option for settling disagreements and conflicts in a society and for induc-
ing changes in it.8


 The convergence of transitional justice and development in an analogous 
ultimate objective — to bring about systemic transformations — does not dis-
solve the specific differences between the two fields. At this point, one impor-
tant difference should be noted. While much of the practice of development 
operates in the arena of massive and anonymous policies directed to whole 
categories of the population and is aimed at designing a general institutional 
framework, transitional justice usually takes as its starting point the domain 
of the particular and the concrete: bringing justice to bear in relation to serious 
human rights violations suffered by specific individuals.9 In defending the life 
of each person, and implementing a justice measure to that end, transitional 
justice emphasizes the necessity and the possibility of institutional transfor-
mation as a whole. A case-by-case approach demonstrates, in the first place, 
the importance of personal experiences of justice for the healing of the collec-
tive body; in the second place, it reveals the shortcomings of the institutional 
order for providing that particular experience of justice. It is working from the 
particularities of suffering, redress, and healing that transitional justice brings 
attention to the structural inadequacies of society and to the need to change 
them radically. In the end, this pressing recognition of the need for institutional 
change encompasses not only the administration of justice but also the other 
institutional (structural) spheres, such as the overall economic organization, 
that provide the context for deprivation, exclusion, vulnerability, and abuse.
 A cardinal idea of this chapter is that development agencies and truth com-
missions should have a clearer understanding of their shared interest in pro-
moting not only incremental change but societal transformation, which would 
allow for mutual reinforcement from within their respective spaces. This 
reinforcement would give sustainability to the impact of each actor, which is 
a conceptual and practical requirement of long-term efforts geared to combat-
ing the conditions that make violence possible and not only the consequences 
of the violence already experienced.
 Accordingly, we highlight the broader scope of the pursuit of justice dur-
ing transitions, and do so from the viewpoint of truth commissions. Our focus 
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on truth commissions reflects the fact that such initiatives — though initially 
defined as official bodies charged with the restoration of truth and the promo-
tion of memory — have evolved into all-encompassing institutions that now 
deal with many different aspects of confronting the legacies of armed violence 
and authoritarian abuses.


truth commissions as mechanisms  


of ethical and institutional change


Consistent with what has been noted about the context in which truth com-
missions operate — that is, a context of societies that from the standpoint of 
justice can be called “ill constituted”10 — we discuss the aims of such measures 
by reference to three notions: the integral nature of transitional justice, without 
prejudice to the specificity of its components; the reality of “very imperfect” 
societies, in which the mere task of doing justice appears to be an immense 
challenge, but one with major transformative potential; and the ethnical-nor-
mative horizon underlying any justice project in the context of transitions.
 Truth commissions are, in the first place, a measure of transitional justice 
that deals with the reestablishment or the recovery of truth about past human 
rights violations. They fulfill the mission of “setting the record straight” and 
thus of promoting the acknowledgment of abuses and the social recognition 
of the abused. The public exposure of truth, however, is rarely practiced for its 
own sake alone. In a holistic approach to transitional justice, the recovery of 
truth serves as both a cornerstone of justice and a triggering device for legal jus-
tice, reparations, and institutional reforms aimed at preventing massive abuses 
from happening again.11 All these components should remain interrelated, 
given the magnitude of what transitional justice sets out to accomplish. For 
example, the various objectives captured in the widely disseminated notion of 
“Never Again” (“Nunca Más”) include not only the need for justice with respect 
to past crimes, but also the need to deactivate the political, institutional, social, 
and cultural mechanisms that made atrocious violence possible.
 The necessary interaction of these measures is better grounded by adding a 
second element, which we take from Pablo de Greiff.12 Characterizing the type 
of society in which truth commissions tend to work helps us to understand the 
actual magnitude of changes that are called for. Speaking of those societies, 
de Greiff proposes the notion of a “very imperfect world.” These are not soci-
eties in which the modern notion of government under the rule of law does 
not exist at all or is in a total state of collapse; such an institutional framework 
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exists, but it has been rolled back, or its efficacy has been suspended, under the 
impact of authoritarianism or violence. This is important. In the societies of 
which we speak, the population may live outside of such normative and insti-
tutional frameworks, but that does not mean that they live in an isolated cul-
tural world radically distinct from modern government under the rule of law. 
The limited relevance of institutions may reflect pragmatic reasons or reasons 
associated with social experience. In some societies, despite an institution’s 
declared adherence to certain norms, collective experience teaches that the 
rules do not work in a timely or equitable fashion. We are talking here about 
a phenomenon of learned disloyalty to the institutional framework, rather than 
its nonexistence or cultural irrelevance. In de Greiff’s argument, transitional 
justice, to have opportunities, needs in effect institutions that can survive the 
risks generated by the very effort to affirm certain norms. “Very imperfect 
worlds” are precisely those in which this is an issue.
 The precarious conditions of such social worlds mean that institutions 
may have a nominal existence and be a reference for the population’s expecta-
tions, yet lack the means to impose themselves by coercion — by the force of a 
consensus that takes the form of a social obligation — or by enforcement and 
coercive surveillance of legality. This creates a limbo that may lurk behind the 
acceptance of violence and the imposition and permanence of social inequali-
ties. After all, violence and exclusion are social relationships that, if they are 
to prosper, need a certain institutional framework. This is what the Peruvian 
Truth and Reconciliation Commission (CVR) means when it situates the prob-
lem of violence and extreme vulnerability of rights not in the absence of the 
state but in the peculiar — and in a certain way perverse — presence of the state 
in certain territories.13


 In this context of institutional ineffectiveness (or peculiar institutional pres-
ence), certain boundaries of peaceful and democratic coexistence become very 
fragile. The social conviction that transgressions bring sanctions is weakened 
until it becomes entirely insufficient to guarantee the life and physical integrity 
of the most vulnerable members of the population. Human rights violations 
become one more resource in the strategy pursued by the state and private 
groups for achieving their objectives. This is even more likely where human 
rights violations are intertwined with practices of oppression that have never 
come under the complete control of the law.
 The notion of “very imperfect worlds” makes restoring effective law enforce-
ment the center of the dynamics of social change. In de Greiff’s terms, break-
ing with the habitual situation of the imposition of force — or, correlatively, 
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breaking the chain of impunity — would imply that the social majority believes 
that might does not make right — that is, that there are legal authorities capable 
of bringing the de facto powers under control. Society’s belief that the de facto 
powers can be subjected to the law makes it possible for that to happen. The 
social illusion of impunity as a certainty is broken down.14 Trying to impact 
on collective beliefs involves vindicating the relevance of the subjective and 
ideological dimension of politics as a builder of new shared references, and, 
therefore, as a sphere of reproduction or axis of social coordination.
 Highlighting the potentially profound effects of the exercise of justice, we 
find the possibly differential role of truth commissions. Truth commissions, by 
raising unprecedented claims to justice, make the most of that moment of rup-
ture that is implicit in an institutional search for the truth. Accordingly, truth 
commissions and transitional justice would imply and demand, with their 
forms of discourse and their practices, a politics very different from the current 
one, a politics seriously embraced as the sphere in which citizens construct, all 
together, what their future will have in common. That politics is much more 
absent in ill-constituted societies than in more egalitarian and liberal societies.
 Let us now consider a third notion to continue to get an overall under-
standing of the most general rationale of truth commissions’ work: the strong 
ethical-normative nature inherent to the process. Transitional justice, following 
de Greiff, has as its mediate objectives recognition based on the relationship 
with victims and civic trust in the law and among citizens. De Greiff also iden-
tifies two final objectives that give meaning to the transitional justice project: 
reconciliation of society with itself and democracy. In citing objectives of this 
scope, de Greiff confirms that the normative character of transitional justice 
is not limited to an ethical-legal enunciation that merely contrasts and judges 
the prevailing reality. This normative framework must foster a set of sustained 
actions that go beyond the specific results of each transitional justice measure. 
This would be better understood, then, as a substantive social change project 
for a society whose systemic problems have been previously recognized. The 
search for the truth leads to visualizing a new historical form of existence for 
those countries.


truth commissions and the possibilities of making systemic changes


Among the various measures of transitional justice, truth commissions are 
entrusted with casting light on past human rights violations committed in 
the context of armed violence or an authoritarian regime. Two fundamental 
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characteristics of truth commissions are that they are vested with an offi-
cial status that emanates from the corresponding state, or from its assent to 
the directives of the international community, and that they operate within 
a limited time frame and subject to a mandate that delimits their tasks and 
powers.15


 Beyond the question of the precise definition of truth commissions, here we 
are interested in proposing an analysis in keeping with the broader horizon of 
transitional justice. Consistent with what has already been said, we underscore 
here that truth commissions, given their visibility and the urgency of their 
work, are the measure best placed to take on the role of “spokesperson” for the 
changes sought by transitional justice. Seen in this light, commissions would 
have to be geared in a more sustained fashion to the whole of public opinion in 
their respective societies, and not just to the actors directly involved in the con-
flict, who necessarily make up the public to which commissions’ work refers 
most directly. In this role, truth commissions are a preeminent actor involved 
in what David Crocker has called “adversarial public action.”16 In this respect, 
we emphasize a point mentioned above: assuming and performing the role of 
strong public actor should be understood by truth commissions not only as 
a useful defense against possible attacks but as a requirement that goes hand 
in hand with the project of transitional justice on the longer horizon of social 
change.
 A truth commission, given its specific subject matter — that is, the memory 
of the past and the voices of the victims who bear that memory — is the most 
apt transitional justice measure to impact on the symbolic design of a soci-
ety, and, therefore, on its sphere of political reproduction.17 The nexus of truth 
commissions, criticism of the symbolic order, and restoration of politics as a 
space for deliberation and decision-making can be found in the notion of “his-
toricity” and, more generically, in a historical-social understanding of social 
movements and collective action. As noted by Sidney Tarrow, cultural changes 
are crucial for profound social transformation, but they often need a politi-
cal agent to give them concrete expression and activate their transformative 
potential.18


 On this point, the study and practice of truth commissions offer promis-
ing windows on the broader phenomenon of social groups and movements, 
so long as they both preserve their specific focus on rights and victims and 
assume the complexity and breadth of their political role. Inserting an exer-
cise entailing restitution of the truth in this macro-social process requires 
that commissions work more on the historical-political dimension inherent 
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in their creation. Truth commissions direct a powerful message of criticism at 
barbarity and make an ethical proposal of institutional and personal change. In 
practice, they have seen themselves as the first step in a larger process. None-
theless, as the analysis of the processes in which they are always immersed 
has remained incipient, they have yet to gain clarity on all the practical conse-
quences of being part of a project of substantive and lasting change.
 Until recently, the idea predominated that the contribution of truth com-
missions to future change depended strictly on the successful fulfillment of 
their literal mandates. The enormous task of clarifying thousands of cases, 
establishing the foundation of complaints, designing reparations, and propos-
ing institutional reforms, while fending off multiple attacks, tends to focus the 
activity of commissions; moreover, they have a very short period of time in 
which to do their work. Yet when truth commissions are seen as part of a pro-
cess that transcends them, it is essential to take stock of the long-term project 
that is being initiated. This function of truth commissions, which is charged with 
substantive political meaning, would not require huge sums of resources nor would 
it demand changes in the rights-based logic with which commissions’ mandates are 
formulated. It is a matter of attending more to public opinion: explaining and 
defending what a commission does, calling different actors to participate in a 
new experience of justice, renewing memory, and winning commitments for 
the conscious transformation of society. In summary, if transitional justice is 
understood as a project of profound social change, a critical dialogue with pre-
vailing common sense and consideration of the macro-social context become 
decisive.19 This should reinforce the work of truth commissions, rather than 
distract from it.
 This assertion is premised on the contentious context in which truth com-
missions operate. After violence or authoritarianism, the collective experience 
of crime and impunity underscores the impression in public opinion that the 
use of force and relationships based on force are more effective than appealing 
to institutions and the law. Truth commissions have not always evaluated this 
belief or social intuition correctly so as to figure out how to take it as a point 
of departure and succeed in changing it. Since their origins and direct public 
audience are generally closely tied to the pro-democracy sectors of society, 
truth commissions run the risk of taking democratic convictions as a uniform 
consensus, seeing at the other extreme only the elite defenders of the old sta-
tus quo, those who must be fought. This prevents them from making efforts 
to win over followers in the general public. Opening up to the broad public 
and making inroads into its common sense in order to modify indifference 
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toward democracy and the rule of law, however, would improve the chances 
of successfully confronting the enemies of truth commissions, who in general 
are actively working on the prejudices particular to a society accustomed to 
mistreatment. This kind of effort implies giving more importance to the cul-
tural aspects of social change that are needed to overcome violence. The real 
application of the law that truth commissions look for requires taking into 
account and dealing with the cultural distortions that are expressed in large 
sectors of the public in these societies. Once again, memory becomes relevant. 
In a society beset by massive violence, the model of the “memories of salva-
tion” — focused on highlighting the merit of state security forces and, as a cor-
ollary, the inappropriateness of bringing them to trial for human rights viola-
tions — usually finds fertile ground.
 The paradigmatic task of truth commissions is to set the historical record 
straight and to undertake a critical scrutiny of past violence and consequent 
human rights violations. As Daniel Pécaut has argued in relation to the need 
for memory of the violence in Colombia, a critical review of the past serves the 
purpose of impeding the “normalization” or “naturalization” of violence in the 
collective common sense.20 Memory, in its role of redefining the boundaries 
of the social imagination regarding what is legitimate or normal for attaining 
one’s purposes in society, has a latent and fundamentally important relation-
ship to the need to unleash the systemic changes that we have described as a 
task of transitional justice.
 One lesson we learned from our experience in Peru’s CRV (2001–2003) 
relates to the fact that truth commissions often exist in a sort of tension 
between, on the one hand, their objectives and results and, on the other, a 
reality external to them over which they exercise no direct control. This gives 
rise to situations in which the commission affirms the urgency of justice and 
reparation in the face of crimes committed with impunity, but, once its work is 
concluded, its recommendations are implemented only partially or not at all. 
In the end, a declared urgency left unaddressed tends to confirm the skepticism 
to which those societies have a propensity.
 In this regard, the mission of truth commissions should not be reduced 
to compliance with its legal mandate understood as a list of tasks. Instead, 
addressing its own extraordinary meaning in the society in which such a com-
mission occurs will help the agents of transitional justice to explain why they, 
while intransigent in their struggle to apply justice, at the same time have the 
patience to withstand the lengthy periods of time that achievement of their 
mission requires. This mind-set might make it easier to understand the call for 
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citizens to be actors in a more far-reaching process that only they can bring to 
completion.
 As political actors, truth commissions are short-lived phenomena that give 
rise to an intense mobilization of wills of those committed to the fate suffered 
by victims, who often belong to the most underprivileged sectors. They have 
the potential to bring together a plurality of actors and foster intense social 
integration. Part of this potential is contextual in nature: truth commissions 
are instituted in situations in which it is more likely that public decisions will 
be adopted than it is in normal times. Max Weber’s classic notion of charisma 
helps to explain this fact. Transitional periods are, on the one hand, instances 
of strategic action and negotiation; on the other hand, acute awareness of the 
crisis to be overcome and the enthusiasm of the democratic restoration gener-
ate a climate in which certain executive or legislative decisions become pos-
sible, along with certain agreements among various sectors of society that 
would not be possible in routine situations.
 If making decisions for change always involves spending a certain amount 
of political capital, transitions and peace processes, as charismatic moments, 
are objective moments in which there is a high concentration of political 
will. At the same time, if truth commissions owe their origins to those charis-
matic moments, they are in a position to prolong the moment, feeding it with 
renewed symbolic ingredients from the past that is under review — such as 
memory, feelings of public shame, full exposure of discrimination as the cause 
of death and destruction, open discrediting of public figures, institutions, and 
customs — and fostering new groupings, such as victims’ organizations, which 
in the best of cases come into the public arena with their own voices, often 
with the backing of international or multilateral actors, thus making possible 
other weighty political decisions.
 In summary, a truth commission’s short duration can be made most of 
when there is a clear understanding of transitional justice as ultimately an ele-
ment of a slow and necessarily protracted — yet feasible — process of historical 
change. Without the proposal for a long-term project that can continue its 
work, the mission of a commission may be seen as temporary and therefore 
weaker. In short time frames, it is not possible to consolidate citizen recogni-
tion of those who most suffered the violence and denial of their rights.


the notion of transition and how it ties in with development


To conclude this section, we need to specify the meaning of the notion of tran-
sition as part of the very concept of transitional justice. In order for a transition 
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to be seen as a project undertaken by broad social sectors, it is necessary to 
articulate the ends of the process, and distinctions should be drawn to avoid 
possible misunderstandings.
 First, we must take a certain distance from the notion of “transition to 
democracy” with which transitional justice was associated from the start, 
particularly in Latin America. This can be relevant in the strictly institutional 
dimension of transitional justice — that is, insofar as we speak of “emerging 
from a dictatorship.” But the notion of transition to democracy is insufficient. 
A dominant idea in the 1990s, according to which the world was beginning an 
almost irreversible march to democracy, it was found in the studies of post-
dictatorship political processes in political science, and, what is most impor-
tant, left its mark in a certain majoritarian common sense. Working from this 
interpretive framework, a set of factors and powerful interests combined to 
depoliticize social debate, considering its fundamental dilemmas resolved. 
There was a consensus that, since democracy was already an ongoing process 
and since its worldwide adoption was inevitable, no issues of systemic change 
were left to be faced. Seeking deeper social changes would only be necessary in 
countries considered extremely backward or so deeply underdeveloped as to 
need an outright process of state building. This kind of political assumption, 
which on the one hand suffers from being mechanistic and on the other hand 
blocks debate of still very pressing social justice problems, will not change any-
time soon. It is, therefore, important to clarify that transitional justice points to 
issues deeper than those found in the “democratizing” paradigm that remains 
at the surface of political processes.
 The trusted paradigm of democratization is even facing problems stem-
ming from developments intrinsic to contemporary democracies. The difficul-
ties of consolidating democracy in the world are, in effect, great, and not only 
in those countries considered “backward.” One crucial difficulty lies in the field 
of political representation. We are witnessing a profound change in the emp-
tying of the experience of being represented politically. Fundamental institu-
tions, such as political parties and legislatures, have become greatly weakened, 
as has the commitment to public interests, accompanied by a lack of oversight 
of the de facto powers.
 The crisis of representation can be explained, to a great extent, by the 
increase in social complexity. The leading role taken on at present by mixed 
or parastatal forms of discussion and public decision-making, such as “round-
tables for dialogue,” “coalitions,” and, in particular, “commissions,” attests 
to the complexity of the public scene nowadays. In other words, the reality 
of contemporary politics suggests that the crisis of public institutions and 







AMES & REÁTEgUI


156


democracies is not restricted to the field of specifically political institutions. 
What is needed, then, is an approach aimed at inducing changes in the social 
basis of political institutions. This need is reflected in the current proliferation 
of new mechanisms of governance in which a diversity of actors — powerful 
economic actors alongside grassroots associations — are brought together in 
an institutional setting in order to make public choices. This new political real-
ity poses a challenge to such fields as transitional justice and development to 
articulate their contribution to processes of systemic change and to the new 
cultural and institutional construction.
 In this context, in which renewed forms are needed to reconstitute the sub-
jects, rules, and mechanisms of political “agency,” transitional justice offers 
a field of valuable experiences in which concrete acts of justice — in relation 
to persons who have been very mistreated — come together with new institu-
tions international in scope for the defense of human rights. The feasibility of 
this hypothetical and desirable role for truth commissions has objective bases 
in the accomplishments of transitional justice internationally, nationally, and 
subnationally. Mobilizing populations with major unmet needs and apply-
ing to them legal criteria that go to the compensation and effective reparation 
of victims are extremely important. But it needs to be shown that this is the 
beginning of a sustained process so that barbaric acts do not recur and so as to 
affirm a new social treatment based on mutual respect.
 Among the many measures called for by truth commissions, arguably the 
judicial prosecution of crimes and violations of human rights provides the 
symbolic, normative, institutional, and political clout needed to induce pro-
found or systemic transformations. This is because breaking the cycle of impu-
nity and the social illusion that no justice is available for the destitute can have 
a paradigm-shift quality to it: if justice can be done and if the powerful can 
be called to task (even if not properly punished) for their past wrongdoings, 
then the notion of politics as a realm where “things do happen” can prevail. 
As already noted, the broader aim of transitional justice is to foster and uphold 
the credibility of the legal institutions of the state such that they are seen to 
impart justice effectively and without distinctions. In the societies in question, 
this would be a very far-reaching positive change. One can find in transitional 
justice, then, the bases for restoring political processes that today seem frozen 
or stuck in their usual ruts.
 This orientation of transitional justice must be explained with its conse-
quences in terms of duties and rights. It involves the move from a systemic 
situation of imperfection and skepticism regarding the possibility of justice, 
to bringing about a broad and plural social commitment to establish the 
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institutional framework for the norms and practices characteristic of the rule 
of law. Transitional justice thus brings together state action and culture as 
experienced day to day. The decision to believe that it is possible to observe 
human rights is based on the very practice of justice. The challenge is for that 
practice to encourage the majority to continue down the new road.


truth, justice, and development


We have noted the possible links between truth and justice, as promoted by 
truth commissions, and the institutional framing and consolidation of democ-
racy. Operating on a case-based approach, truth commissions and transitional 
justice make evident the need for wide reform of the justice system and, in the 
end, for the transformation of other institutions. These necessary changes, if 
properly accomplished, have the potential to modify the way in which inter-
personal relations are thought of and, ultimately, to enhance the experience of 
citizenship, equality, and institutional fair play among the inhabitants of the 
postconflict or the post-authoritarian society. It is from this societal projection 
of truth commission aims that arise the links with the field of development. To 
this end, in this third section we more forcefully underscore convergences and 
complementarities and better delimit the boundaries that distinguish, without 
totally differentiating, the specific objectives and mechanisms of action par-
ticular to each of these two major fields.


the qualitative points of convergence


The concept and practice of development involve, more clearly than does 
transitional justice, an analysis of ill-constituted societies and a proposal for 
intervention to change the logic of the systemic processes at work in those 
societies. This reality provides the historical basis for the interconnectedness 
of the two concepts. Poverty, inequality, and, often, ethnic-cultural discrimina-
tion offer the conditions for the outbreak of conflict and violence.21 While it is 
true that internal wars cause economic and social damage of their own, one 
should not lose sight of what we call “the structural dimension of great imper-
fection” — that is, the lack of development.
 This general characteristic of certain contexts explains the confluence of 
ultimate objectives sought by specialists in transitional justice and human 
development. Both find that it is not possible to sustainably overcome the 
problems they try to redress without correcting systemic features of the 
ill-constituted societies in which they work. The same is true for experts on 
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democracy. Such notions as “transformation,” “in-depth change,” and “new 
society” are, therefore, recurrent in the recommendations of documents pro-
duced by activists and experts in these fields. Nonetheless, in general these are 
statements of intent, for they do not have institutions or mechanisms within 
reach for achieving their desired objectives.22


 How is it possible to accomplish systemic changes when the sectors that 
should theoretically be most interested in them do not necessarily have the 
conviction or strength to propose them? This classic question in the debate on 
overall social change is currently its key focus, because the massive discontents 
that generate social instability no longer lie only within a few countries; they 
now occur in many countries, in an ever more interdependent global order.23 
 Having focused to this point on the relationship between transitional jus-
tice and the processes of consolidating the rule of law and democratic insti-
tutions, then, it is crucial to now engage in further study of how transitional 
justice relates to socioeconomic factors. The lack of development or the trend 
to “misdevelop” while undergoing economic growth is the great common sys-
temic issue that affects other processes of improving the quality of life in coun-
tries with low productivity, lack of capital, poverty, and unmet basic needs in 
large sectors of the population.24


 How can impartial institutions and egalitarian citizenship be achieved? The 
building of democracy upon everyday social practices, even against a back-
drop of precariousness left by mass violence, requires that at least one of the 
sides involved in those practices be committed to granting fair and egalitarian 
treatment to the other ones. The practice of truth commissions, then, should 
strongly advocate this kind of treatment, which lies at the core of citizenship 
experience. We return to this issue below.
 Before continuing, an important methodological issue needs to be 
addressed. Recall that the concept of development encompasses economic 
growth but is not reduced to it. While economic growth is a condition of devel-
opment, it has been clear for decades that expanded production of goods or 
wealth in a society does not necessarily translate into overcoming poverty 
and inequality. If the growth attained by a society reproduces social relations 
of inequality or spoliation, the logic of growth must be reformed and reori-
ented, distinguishing between its favorable and unfavorable elements, however 
delicate and polemical this task may be. We understand economic growth as 
a factor of development, but one that needs to be geared to the objectives of 
development if it is to be considered a real public good.
 Development, therefore, should be understood as a process that allows for 
the expansion of human capabilities for freedom and personal fulfillment, as 
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argued by Amartya Sen, to draw on the most widely recognized proponent of 
the idea. What Sen calls “human development” requires effective systems of 
market regulation so that economic dynamics are functional to meeting the 
needs of people according to their cultures and the exercise of their freedom. 
The current economic crisis is bearing out the rejection of the notion that 
markets should be absolutely autonomous. If transitional justice is defined as 
a normative proposal, we understand that its relationship with development 
may be better construed by building bridges with another explicitly normative 
approach, that of human development.
 One final point is in order on the normative affinity of the two processes. 
The normative framework of development should be strong enough to redirect 
the action of the groups in power that benefit from forms of growth that do 
not bring social equity. In this way, development requires a normative frame-
work that is collectively grounded in practice. It is also a project of historical 
change that requires sustainability, institutional bases of support, and political 
will to ensure its prolonged duration. And, therefore, like transitional justice, 
it implies facing resistance from the groups in power that benefit from the sta-
tus quo, from the institutional arrangement and from the habits and common 
sense of the population.


the different nature of the matters addressed by  


transitional justice and development


Having reiterated that the two projects of systemic change in question are sim-
ilar in nature, we now take special note of a very big difference between them: 
the matters addressed by development are in one way or another broader and 
more numerous than those addressed by transitional justice.
 The current notion of development was strengthened in a polemic with the 
theory of modernization, which presumed that the growth of poor countries 
should follow the Western path, based on the transfer of capital, technology, 
human resources, and know-how to produce some form of economic “take-
off” that could become self-sustaining. This approach is still around, but, as we 
noted, there have been ever-stronger demands to understand development as 
improving the quality of life of the population as a whole. This does not mean 
that human development can disengage itself from economic problems, such 
as the movement of capital and goods in networks of markets that are global-
ized and segmented at the same time, or the regulation of a financial market 
that today is out of control, or the challenge of trying to reconcile conflicting 
demands on production. The function of human development is to guide these 
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economic dynamics through the whole set of public policies that can make 
possible redistribution, equity, and an improvement in quality-of-life indica-
tors for the entire population. Social policies are decisive to this end, yet it is 
mistaken to identify them with development. Development, then, occupies a 
field much larger than transitional justice, and in particular it has to focus first 
on collective processes rather than individual conduct. 
 Transitional justice, by way of contrast, is aimed at investigating specific 
human rights violations, determining responsibility and individual victims. 
As already noted, its first area of action is justice. Truth commission recom-
mendations may include wide-ranging institutional reforms, for example, but 
they should not get into technical specifications for which they have neither 
the expertise nor the authority. What truth commissions need to do is explain 
why a given public policy or economic target should be accorded priority for 
making reparation for the harm caused by prolonged violence, placing special 
emphasis on reparations, for example, in the hardest-hit regions.
 An analysis of the relationship between transitional justice and develop-
ment should cast light on the specific possibilities for collaboration between 
those engaged in each. Accordingly, we offer some brief thoughts on the topic. 
The professional and volunteer personnel who work in these two types of pro-
cesses may at times find themselves working side by side, in the same regions 
devastated by misery and violent conflict. Yet it is quite common for the prac-
titioners of development and transitional justice, focused on the specificity of 
their own tasks, to be uninformed of what the nearby promoter of the other 
process is doing. As a result, both the material resources and the synergies 
that could improve the quality of the work and the public impact of what both 
do may be squandered. In addition, physical proximity does not always mean 
working with the same persons or in the same way. The victims of violence 
from a given locality are not necessarily the social leaders with whom the pro-
moters of development work in that same locality. Moreover, the particular 
demands and needs of reparation may be invisible — or very costly to secure 
through a judicial process — to public policies designed for large contingents of 
the population. As we have said, development works more with categories of 
persons, while transitional justice — at least in the dimension of justice meted 
out by courts — is associated more with particular persons.
 If one wishes to establish a framework relevant for accomplishing synergies 
between transitional justice and development, and to find the types of mat-
ters in which cooperation can be most important, then it seems better to go 
back to the qualitative aspects particular to each process. That is where we find 
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opportunities for complementarity that involve not only direct cooperation 
but also, and more important, mutual reinforcement of the ultimate meaning 
of objectives — that is, the ambition to bring about systemic change.


the contribution that transitional justice can make  


to the meaning of development


The understanding of development as a process of qualitative and multidimen-
sional change has not won a practical consensus, nor has it been the subject 
of specific operational definitions. A disaggregated perception of develop-
ment persists — economic progress and social justice — which has ended up 
taking the form of a dilemma. In that dilemma, there is a tendency to decide 
that improving quality of life depends (exclusively) on providing the institu-
tional framework for efficient individual effort and not (also) on the functions 
of government (public policies and the actions of representative parties) aimed 
at fostering redistribution, correcting inevitable market failures, and leveling 
persistent inequalities. In the face of a common sense that accepts the logic of 
the marketplace as the unique matrix of rational social action, the demand of 
social justice is tolerated as an ethical recommendation that may be respect-
able but remains imprecise and nonbinding.
 The difficulty of situating the development agenda at the center of govern-
ment processes reflects, once again, the weakening of politics indicated above. 
The typical locus of government decision-making during the modern period 
has been an intersection between competition in the political party system 
and adjudication in the realm of state and government. The weakening of 
both political spheres — those of electoral politics and, ultimately, of gover-
nance — has meant that only certain types of decisions have an opportunity to 
prevail, while those that require greater and more solid political will are over-
shadowed.25 The decisions that development demands — like those that justice 
cries out for — are of this latter variety. The weakness of the party system does 
not allow for development to arise from an agreement among parties, as hap-
pened in Europe during the decades of the welfare state. This weakness and the 
discrediting of governments are part of a more complex process that includes 
the erosion of civic values and of the ultimate meanings of citizenship and 
pluralist democracy. Moreover, radical change alternatives, in their discourse, 
uphold values of human development, but they have yet to give rise to more 
holistic proposals on the scale of the complexity of the development process. 
A political dynamic focused on confrontation may be understandable, yet at 
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the same time may be insufficient, ineffective, and even counterproductive in 
the long run for shoring up the same sectors that support these alternatives.
 It is because of the existence of a political and public context of this sort 
that we propose that transitional justice (particularly truth-telling) and devel-
opment be thought of as catalysts of far-reaching, innovative, and democratic 
decision-making dynamics. Trusting that sociopolitical articulations will come 
exclusively from the party system or civil society movements (as happened up 
until the early 1990s) may be a serious mistake.
 In any event, both transitional justice and development are processes that 
convoke experts and representatives of important international and national 
state institutions. Both draw support from any number of interventions under 
way, and even though they do not necessarily articulate a novel economic 
project as would be desirable, mainly in the case of development, their contri-
bution to the change in society’s systemic orientation could be significant. Jus-
tice and development could be two essential main lines of political and social 
agreement if the urgency of moving to and consolidating systemic changes  
is perceived.
 Nowadays, development, perhaps because it is a macro process that requires 
a high level of consensus, appears to be bogged down or, for some, only acces-
sible by means of violent confrontation or authoritarianism. Transitional jus-
tice is more delimited, yet at the same time it is a point of intersection of the 
agendas of various state and social actors. For that reason, special note should 
be taken of aspects of transitional justice that could have a positive impact on 
the direction of societal change that all countries with ill-constituted societ-
ies require. The best support that transitional justice can give to help ensure a 
more consistent meaning for human development follows this logic.
 Special mention should be made of acknowledging “the other,” that which 
is different: this is a core theme in the practice of truth commissions that 
should receive more attention. We speak from our own personal experience 
with the Peruvian Truth and Reconciliation Commission, which afforded an 
opportunity to deal directly with fellow Peruvians who are campesino farmers, 
who have another language, ethnicity, and culture, a very uncommon occur-
rence even in massive political movements. To take a close look at the innocent 
who suffered personal harm with impunity is a painful human experience, 
but it is extremely valuable for better understanding the societies in which 
we live. It is in the nature of truth commissions and other transitional justice 
measures to bring about this kind of relationship between teams of experts 
and the victims, their family members, and the places where they live. That 
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relationship is inherent to the professional work required to carry out this type  
of justice.
 Furthermore, this kind of relation is precisely at the core of the ties among 
citizens. Their importance, therefore, is not limited to the interpersonal realm; 
they are necessary for democratic institutions. In Western countries, the sense 
of being a member of a polity occurred after people found themselves freed 
from ancient ties of bondage and became autonomous individuals entitled 
to fundamental rights. This has not been the case in postcolonial countries. 
It could be argued that the difficulty of building democratic institutions in 
these countries is closely related to the impossibility of individuals meaning-
fully asserting their individuality, their entitlement to private property, and, 
therefore, their citizen status. In such circumstances, trials and other measures 
called for by truth commissions are aimed at “enacting citizenship.” They do 
so not only as a discourse but also in a performative way.
 Truth commissions seek to promote the functioning of law as a form of 
protection for people who ordinarily have not experienced it as an effective 
guarantee of their rights, not even when their lives and physical integrity were 
at stake. A truth commission demands that the most progressive gains of con-
temporary law — such as, for instance, the provisions of the Rome Statute of 
the International Criminal Court — be applied on behalf of previously margin-
alized persons. For them, truth commissions call for comprehensive repara-
tions and broad institutional reforms that ultimately deal with the basic defini-
tions of social policy. They thus foster a positive integration among persons, 
cultures, and technical-professional systems that tend to ignore one another in 
this kind of society. Building upon the findings and recommendations made by 
truth commissions, transitional justice unifies the practice of the law in these 
countries in its best formulations, and does so working with actual individu-
als, with faces and names, who have been subjected to abuse. This is a core 
issue. Experiences of this sort open the door to new ways of understanding 
what the systemic changes may be, making it possible to visualize new aspects 
of a society’s agenda and new ways of intervening. The issue is connected to 
the problem of how reparations and other types of services provided to the 
victims are delivered, a question that brings up the problems of recognition 
and participation. In a participatory process of redressing past wrongdoings, 
local micro-networks — that otherwise might go unnoticed — are empowered 
and allowed to gain internal consistency and to attain a broader audience. If 
the promoters of transitional justice find that the delivery of reparations was 
not experienced as an act involving the genuine recognition of dignity, they 







AMES & REÁTEgUI


164


should know that something important went wrong or remained incomplete. 
It is not a matter pertaining exclusively to subjective sentiment, but of refined 
objective benchmarks and the observance of legal norms adopted to ensure 
justice in these types of situations.
 In this way, transitional justice makes a unique contribution to the process 
of change, one that it should maintain at all costs: it tends to construct con-
cretely, with each action, a new bridge over the divides that exist between the 
state and society. In many cases, it gives the state a presence in places where 
it had none and, therefore, generates universalist citizen relationships where 
before there were only arbitrary particular relationships marked by habits of 
domination and forms of subjugation accepted as natural. The product of tran-
sitional justice results from material and cultural factors.
 It would appear clear, then, that transitional justice can contribute to a sense 
of association and horizontal interaction with the population being more pres-
ent in the work of promoting development; in other words, the promoters of 
development can value the effectiveness of fostering democratic subjective and 
cultural changes. Transitional justice, on doing a better job of reparation and 
of justice, where these did not exist before, is contributing to a systemic cul-
tural change consistent with the ultimate objective of human development.
 We have found this kind of systemic change, for transitional justice, pri-
marily in the type of social relationship or in the quality of interpersonal inter-
actions being constructed here and now. No change in the volume of produc-
tion or productivity is being sought; rather, change is being sought in another 
sphere, but one that is at least as important. We are referring to another way 
of living in society. From this point of view, transitional justice builds better-
quality human relationships that can be distinguished from the logic of a soci-
ety marked by the traditional domination of the strongest. It can even be said 
that these relationships are of better quality than the more instrumental ones 
of society shaped by trade in merchandise, as happens in too many realms of 
contemporary global society.
 If the agencies that promote human development programs were to insist 
on making their ultimate objectives explicit, we believe it would lead to a gen-
eral understanding of the importance of the recognition of the other by which 
citizen relations are constructed. A strong reference to this qualitative mes-
sage would, finally, help bring about better coordination and mutual support 
between the practitioners of both processes. There is, indeed, a risk of excess 
isolation or “overspecialization” limiting the outlook of each. If both commu-
nities are more conscious of their shared aims, and of a confrontation, which 
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they also share, with abiding customs that reproduce authoritarianism, forms 
of cooperation can be agreed upon, flexibly, in each case. This is advisable, for 
there is also the opposite risk: thinking that some people can do the work of 
all others, moving from activity to activity as if development and transitional 
justice were identical pursuits.
 From the standpoint of those of us who have worked in truth commissions, 
it seems unlikely that investigations into human rights violations will expand 
to include an assessment of unmet needs or the framing of specific public pol-
icy proposals. The intensity of the phenomena to be addressed and the con-
stant pressures for a timely response could not be greater. Most important, 
there are other projects and other professionals working in other areas. The 
same holds, no doubt, if one looks at things from the standpoint of promoting 
development.
 It seems to us that being clear about the aims of each field — transitional jus-
tice and development — and about their ultimate convergence is the best way to 
prevent the two extreme risks: overspecialization, on the one hand, and efforts 
to merge the two, on the other. Excessive isolation may lead those working on 
justice issues, for example, to fail to perceive the need to situate the response to 
the problems of collective barbarity in the context of the human development 
of the whole country. For the victims and their next of kin, the violence they 
experience is generally understood as part of a situation of poverty that allows 
their abuse, or at least the threat of it, to stalk them all the time.


conclusion


Throughout this chapter, our argument has relied on two key ideas. The first 
is that transitional justice and human development have their own respective 
spheres of action that — though they may overlap — are fundamentally differ-
ent. The most significant convergence between them does not emerge from 
the similarity of their specific tasks, but from what each is ultimately about. 
Both are ethical proposals that invoke systemic processes to make necessary 
changes in societies described as very imperfect, where it is very difficult for 
changes of that sort to come about incrementally. For that reason, it is impor-
tant for the promoters of both forms of justice to lay down roots as much as 
they can in those places where the excesses of violence and extreme poverty 
too often coexist.
 Our second key idea has been that truth commissions are — and can be to 
an even greater extent — sui generis actors that, as they arise at intense, perhaps 
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even charismatic moments, can make explicit in their discourse and practice 
that they seek to begin a process to make justice credible and to end impunity 
for the powerful, which implies making substantive changes in social relations 
and in the state. We have argued that the key is to affirm, through the discourse 
and the new capacities for agency acquired by certain groups, that each ele-
ment of transitional justice is just a link in a process that must be long-lasting 
(even trans-generational) and coherent, lest it fizzle out.
 We reiterate that the reflections herein drew on our direct experience work-
ing on a truth commission. To reflect on that commission’s accomplishments 
and verifying its importance and the limits of its influence, more than five 
years after the final report was issued, has been one motivation for writing this 
chapter. Given the limited space, we have not set forth any specific analysis on 
how proposals for institutional reforms provide a space in which it is possible 
to link the specific charge of truth commissions with that far broader message 
of renewal of justice and of public life, of politics itself, in those societies. That 
remains a pending task for our field of endeavor.


Translated by Charles H. Roberts


notes


1 Paul van Zyl, “Promoviendo la justicia transicional en sociedades post-conflicto,” in Ver-


dad, memoria y reconstrucción: estudios de caso y análisis comparado, ed. Mauricio Romero 


(Bogotá: International Center for Transitional Justice, 2008).


2 The definition of transitional justice is a contested matter to this day, beginning with the 


very name of the field. Modifying justice by the adjective “transitional” already opens up 


the debate as to whether we are talking about a specific conception of justice or about 


forms justice takes on in certain particular circumstances. See Ruti Teitel, Transitional 


Justice (Oxford: Oxford University Press, 2000), 7; and the discussion in this regard in 


Pablo de Greiff, “Theorizing Transitional Justice,” in Transitional Justice, ed. Melissa Wil-


liams and Rosemary Nagy, Nomos XLX (forthcoming).


3 The authors participated directly as commissioner and member of the technical team of 


the Truth and Reconciliation Commission [Comisión de la Verdad y Reconciliación] (CVR) 


of Peru (2001–2003).


4 The concept of human development has evolved intensely in a short period of time 


from its theoretical formulation in the work of Amartya Sen to its transformation into 







167


TRUTh COMMISSIONS AND DEVELOPMENT


an international standard for measuring development gains. See Amartya Sen, Develop-


ment as Freedom (New York: Knopf, 1999); and United Nations Development Programme, 


Human Development Report 1990 (New York: Oxford University Press, 1990).


5 Sen, Development as Freedom, 2 and 6; and Martha Nussbaum, Women and Human Devel-


opment: The Capabilities Approach (Cambridge: Cambridge University Press, 2000), 1.


6 This dilemma was posed in stark terms by the internal security policy of the United 


States during the two presidential terms of George W. Bush. The change in administra-


tion may bring positive change with it, in view of President Barack Obama’s remarks 


rejecting the false dilemma between security and principles (related to fully upholding 


the rule of law).


7 The deliberative element of truth commissions is highlighted by David Crocker in sev-


eral texts. See David Crocker, “Truth Commissions, Transitional Justice, and Civil Soci-


ety,” in Truth v. Justice: The Morality of Truth Commissions, ed. Robert I. Rotberg and Den-


nis Thompson (New Jersey: Princeton University Press, 2000).


8 See Juan J. Linz and Alfred Stepan, “Toward Consolidated Democracy,” in Consolidat-


ing Third Wave Democracies: Themes and Perspectives, ed. Larry Diamond, Marc F. Plattner, 


Yun-han Chu, and Hung-mao Tien (Baltimore: Johns Hopkins University Press, 1997).


9 Of course, we do not mean to suggest that the practice of development is uninterested 


in the concrete and particular or that it leaves them unchanged, or to question the sig-


nificance of the multiple development actors working at the micro and meso levels, with 


both individuals and communities. But to see the difference (in starting points only) 


that we are trying to capture here, we do well to keep in mind two facts, one relating to 


development and one to transitional justice interventions: the majority of development 


interventions of bilateral donors and multilateral agencies do take place in the domain 


of impersonal policy-making; transitional justice interventions, by contrast, can be said 


to target individuals, both positively and negatively — i.e., in terms of the attribution of 


blame and responsibility and in terms of their expected effects on victims, starting with 


the anticipated results of learning the truth about individual victims to the more ambi-


tious aim of “reconciliation,” which inevitably has an individual dimension to it.


10 Historical sociology has long analyzed, mainly in poor countries with prolonged colo-


nial pasts, the multiple causes that contribute to a society being “ill constituted.” None-


theless, the use of this concept in this chapter is related mainly to a normative horizon 


associated with reasonable standards of respect for and observance of human rights in 


general. An “ill-constituted” society would be one whose institutional organizational 


structure makes it very difficult to equitably enforce those rights and the function of 


the state and social powers in general to protect them. Hence, de Greiff’s concept of 


“very imperfect societies” is introduced further on, referring directly to this ethical-


social horizon. Both “ill-constituted societies” and “very imperfect worlds” are technical 


(and normative) terms meant to focus on the relationship between institutions and the 







AMES & REÁTEgUI


168


contexts in which they operate. Therefore, they are not meant to provide a full descrip-


tion of any setting, to deny that in every setting there is immense human potential and 


resourcefulness, or to suggest that there is such a thing as a “perfect world.”


11 This is highlighted in, among others, Robert I. Rotberg, “Truth Commissions and the 


Provision of Truth, Justice, and Reconciliation,” in Truth v. Justice.


12 De Greiff, “Theorizing Transitional Justice.”


13 See CVR, Informe Final, Tomo IX: Recomendaciones y Anexos (Lima: CVR, 2004).


14 This line of argument is based on the idea that democratization is a matter not just of 


institutional design but also of cultural transformations, including of beliefs and of 


social interactions — i.e., in what Luckham, Goetz, and Kaldor call “the deep politics of 


society.” This idea, however, does not mean attenuating the importance of institutional 


changes, such as those proposed by transitional justice. The authors note correctly that 


“where democratic institutions do stabilize themselves, in however nascent a way, they 


often create incentives to shape the behaviour of the political elites to be inclusive in 


their politics and to challenge excessive concentration of power.” See Robin Luckham, 


Anne Marie Goetz, and Mary Kaldor, “Democratic Institutions and Democratic Politics,” 


in Can Democracy Be Designed? The Politics of Institutional Choice in Conflict-Torn Societies, 


ed. Sunil Bastian and Robin Luckham (London: Zed Books, 2003).


15 Among the various texts that seek to define the concept of “truth commission,” see, in 


particular, Priscilla B. Hayner, Unspeakable Truths: Confronting State Terror and Atrocity 


(New York: Routledge, 2001), 14.


16 Crocker emphasizes in an interesting way the need for an intense interrelationship 


between truth commissions and nongovernmental organizations as part of the effort 


to redefine the public space. See Crocker, “Truth Commissions, Transitional Justice, and 


Civil Society.”


17 Félix Reátegui Carrillo, “Memoria histórica, política de la cultura y democracia en el 


Perú,” in Políticas culturales: ensayos críticos, ed. Guillermo Cortés and Víctor Vich (Lima: 


Instituto de Estudios Peruanos, 2007).


18 Sidney Tarrow, Power in Movement: Social Movements and Contentious Politics (New York: 


Cambridge University Press, 1998), 118–22.


19 This point brings out the practical political importance of the so-called battles for mem-


ory, which are not just between victims and perpetrators but also between agents of 


memory, such as a commission, and a public opinion that is conformist or that actively 


adheres to an authoritarian memory of the conflict and its resolution. On battles for 


memory, see, among many others, Elizabeth Jelin, Los trabajos de la memoria (Madrid: 


Siglo Veintiuno, 2002), chap. 3; and Martha Minow, Between Vengeance and Forgiveness: 


Facing History after Genocide and Mass Violence (Boston: Beacon, 1998).


20 Daniel Pécaut, Violencia y política en Colombia: elementos de reflexión (Medellín: Hombre 


Nuevo editores, 2003).







169


TRUTh COMMISSIONS AND DEVELOPMENT


21 On the feedback between poverty and violence, see World Bank, Breaking the Conflict 


Trap: Civil War and Development Policy (Washington, DC: World Bank, 2003). It should not 


be assumed, however, that development necessarily leads to peace or vice versa. See, for 


instance, Patricia Justino, “On the Links between Violent Conflict and Chronic Poverty: 


How Much Do We Really Know?” Households in Conflict Network Working Paper 18, 


July 2006.


22 The difficulty for contemporary society when it comes to making transformative public 


decisions is a major issue in sociological analysis today. See, e.g., the discussion by Alain 


Touraine using the notions of “rupture of societies” and “separation between actor and 


system” in the global world and in the socioeconomic order. Alain Touraine, Un nouveau 


paradigme pour comprendre le monde aujourd’hui (Paris: Fayard, 2005), chaps. 1 and 4. Inter-


estingly, Anthony Giddens represents the global order as “a runaway world,” emphasiz-


ing the speed and omnipresence of social changes, but it takes him to the same point as 


Touraine: the possibility of change that is institutionally controlled or induced in keep-


ing with a political project — which in other theoretical traditions would be called “gov-


ernability” — is very debilitated. See Anthony Giddens, Un mundo desbocado: los efectos de 


la globalización en nuestras vidas (Madrid: Taurus, 2000), chap. 5. A look at the same prob-


lem from the practice of development in the area of the right to food may be found in 


Jean Ziegler, Les nouveaux maîtres du monde, et ceux qui leur résistent (Paris: Fayard, 2002), 


117–18.


23 World Bank, Breaking the Conflict Trap; and Francis Fukuyama, State-Building: Governance 


and World Order in the 21st Century (Ithaca, NY: Cornell University Press, 2004), chap. 3.


24 The Peruvian truth commission speaks of “unfinished modernization” or “truncated 


modernization” to explain the context in which it was possible for violence to be 


unleashed and for human rights to be highly vulnerable. See CVR, Informe Final, Tomo I: 


Introducción y Exposición general del proceso (Lima: CVR, 2004).


25 On the evolution of these two fields in the functions of governability understood as 


institutional control of social change, see Alan Wolfe, Los límites de la legitimidad: con-


tradicciones políticas en el capitalismo contemporáneo (1977) (Mexico City: Siglo Veintiuno, 


1997). Wolfe’s argument, as the date of publication of his work suggests, does not take as 


its starting point the transformation of governability in the global and neoliberal order, 


but the systemic changes particular to postindustrial society.







chapter 5


A Complementary Relationship: 
Reparations and Development


Naomi Roht-Arriaza and Katharine Orlovsky







171


I was detained for four months and two weeks in Puerto Barrios, all my crops, my 
corn, my rice disappeared, they even ate my cow, I was suffering and my children 
were suffering, we ended up in absolute poverty, it was all very painful and all 
because of the conflict we went through, we had to escape and start all over again, 
except this time we were always afraid.1


The voices of victims remind us of what is lost during periods of massive 
human rights violations. When such violations are committed, international 
law recognizes a right to reparation that, in its material components, may pro-
vide tangible goods or services to victims and survivors. As such, reparations 
may overlap with plans and programs to improve the material conditions of 
life for the population more generally. That overall process, often encapsulated 
under the term “development,” finds concrete expression in funding, plan-
ning, and implementing programs for development cooperation. Yet repara-
tions and development are generally conceptualized and approached indepen-
dently. Reparations to individuals have for the most part been the province of 
human rights courts, claims commissions, and administrative programs, and 
advocacy on the issue has been concentrated among human rights and tran-
sitional justice organizations. Development cooperation, a much larger field, 
encompasses the work of international development institutions, aid agencies, 
financial institutions, and a constellation of development-oriented nongovern-
mental organizations (NGOs) and practitioners. 
 This chapter addresses the specific linkages between reparations and devel-
opment that may exist in a post–armed conflict context or following a politi-
cal transition.2 Demands for reparations — as defined below — are becoming 
increasingly prevalent in postconflict negotiations, and governments, truth 
commissions, or other entities have responded by proposing administrative 
reparations programs. We concentrate on these programs rather than court-
ordered or claims-commission-ordered reparations. 
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 The victim’s legal right to reparation for serious harms suffered is articu-
lated in the UN’s 2005 Basic Principles on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law and Serious Violations 
of International Humanitarian Law.3 According to the Basic Principles, a victim of 
said violations has the right under international law to: (1) equal and effective 
access to justice; (2) adequate, effective, and prompt reparation for harm suf-
fered; and (3) access to relevant information concerning violations and repara-
tion mechanisms. Such reparation “should be proportional to the gravity of 
the violations and the harm suffered,”4 and may take the form of restitution, 
compensation, rehabilitation, satisfaction, and guarantees of nonrepetition.5 
The right to a remedy or to reparations is also articulated in the basic human 
rights instruments, specialized conventions, nonbinding instruments, and the 
Rome Statute of the International Criminal Court (ICC).6 
 Reparations are distinct from reconstruction and from victim assistance, 
both of which are closely related. Reconstruction generally refers to physi-
cal and economic rebuilding after an armed conflict or other disaster. Victim 
assistance focuses on meeting the immediate needs (medical, psychological, 
economic, legal) of victims. Reparations are distinguished from both, first by 
their roots as a legal entitlement based on an obligation to repair harm, and sec-
ond by an element of recognition of wrongdoing as well as harm, atonement, 
or making good. Reparations are therefore a limited category of response to 
harm, and generally address violations of basic civil and political rights, such 
as massacres or disappearances, rather than broader issues of social exclusion 
or denial of economic, social, or cultural rights.7 Reparations, by their nature 
as a response to specific harms, also have a large symbolic component, in 
which the way they are carried out is as important as or more important than 
the material result.
 Reparations may also be granted according to different methodologies. 
Court-ordered reparations generally entail individualized considerations of 
damages to each claimant based on the idea of restitutio in integrum — that is, 
putting the individual back in the position he/she would have been in absent 
the violation. Administrative schemes tend to operate either by providing a 
uniform sum to all victims or through a schedule of amounts for different vio-
lations, and do not attempt to define or repair the full amount of the losses.
 Development also has multiple definitions and constituent elements. As 
discussed further below, we adopt the broad view of development espoused 
by Amartya Sen and other theorists: rather than a narrowly defined process 
of economic growth (whether measured by gross domestic product [GDP], 
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foreign direct investment [FDI], or other indicators), development instead 
entails creating the conditions for all people to develop their fullest possible 
range of capabilities.8 It is under a capabilities-centered, bottom-up approach 
to development that the strongest links to transitional justice generally, and 
reparations programs in particular, can be made.
 There are obviously tensions between reparations programs and the larger 
development agenda. If nothing else, budgets are finite, and competition for 
resources is particularly fierce in a post–armed conflict or post-dictatorship 
context where the economy and infrastructure may be damaged or destroyed 
and common crime is likely to surge. Fiscal stability and a need to create a 
favorable investment climate may conflict with the additional social spend-
ing and need for additional government revenues that a reparations program 
will demand. In a number of recent examples, domestic governments, interna-
tional organizations, courts, and even victims groups have moved for repara-
tions to take the form of specific development projects, such as (re)building 
community structures or providing schools or health clinics. These “repara-
tions as development” projects raise serious questions about whether such 
initiatives may violate the essential “character” of reparations — that is, an act 
done as, and that individuals in the community recognize as, atonement for 
past harms. The 2007 Nairobi Declaration on Women’s and Girls’ Right to a 
Remedy and Reparation has gone as far as to state that “Governments should 
not undertake development instead of reparation.”9


 At the same time, there are potential synergies between reparations and 
development. Reparations, from an individual victim’s perspective, may be a 
necessary step toward creating a sense of recognition as a citizen with equal 
rights and fostering a certain level of civic trust in the government. These, in 
turn, are preconditions for the (re)emergence of victims and survivors as actors 
with the initiative, motivation, and belief in the future that drive sustainable 
economic activity. While all transitional justice measures share this aim, repa-
rations constitute its most concrete, tangible, and to some degree personalized 
expression. Reparations payments, at least if past and current administrative 
programs are a guide, will never be large enough to make a difference on a 
macroeconomic scale. Nonetheless, reparations payments may have positive 
effects on rebalancing power relations within families and in local communi-
ties (though they may also, it should be noted, pose dangers of conflict and 
fragmentation in these contexts). Even small amounts, under certain condi-
tions, may unleash the energy and creativity of previously marginalized sec-
tors (especially women and indigenous peoples). Reparations in the form of 
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services can improve health, education, and other measures of well-being that 
are essential to development in ways that “normal” programs for the provision 
of these services will miss because they are not attuned to the specific poten-
tial and needs of survivors, including the need to have their individual harms 
acknowledged.
 Moreover, individual and collective reparations may have important spill-
over effects on other aspects of development. These include linkages to other 
issues, such as civil registry and titling, potential strengthening of the state’s 
ability to be an effective service provider, and the ability of civil society and 
business groups to interface with the state (through procurement and other-
wise) in a “normal” fashion. Interactions with the state around reparations, if 
positive, can increase awareness of the population as rights-bearing citizens, 
which can spill over into a demand for access to justice and for effective (and 
transparent) government.
 Just as reparations may affect development, however, development can 
also contribute to an improved ability to provide effective reparations. At the 
simplest level, a desperately poor country with little in the way of government 
infrastructure will face greater difficulties in financing and distributing repara-
tions than a richer, more organized one. The lack of a government presence in 
the interior of a country emerging from conflict will make it difficult to orga-
nize the provision of reparations, or even to know what potential beneficia-
ries of a reparations program need or want. In particular, many reparations, 
especially in-kind services, require a delivery system. To the extent that these 
services can be channeled through already functioning pension, education, or 
health systems, they are more likely to be competently provided. Moreover, 
development efforts focused on anticorruption efforts, public administrative 
reform, and even security sector reform might make the state more effective 
in delivering reparations. This has implications for the timing of reparations: 
it may take some time to build up the required physical, financial, and human 
infrastructure to ensure an adequate reparations program. While not by any 
means an argument for delaying the provision of reparations, this may lead to 
the recognition that the benefits of reparations may accrue in part to the initial 
victims and survivors of the violations, and in part may be intergenerational.
 The second section of this chapter examines the broader definition of 
development as well as the interface among certain approaches to develop-
ment, social exclusion, and reparations. The third section focuses on the 
impact of reparations programs on the state, and on the limitations of the state 
that impact the delivery of reparations. The fourth section turns to some of 
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the particular issues raised, respectively, by collective reparations and individ-
ual reparations. We then turn, in the fifth section, to the delivery systems for 
and destinations of reparations. The sixth section looks at reparations and the 
international development cooperation community. Finally, in the last section, 
we draw conclusions.


conceptions of development and their convergence  


with reparations


We use a broad conception of development, defining it as a process that 
increases a society’s prosperity, augments the welfare of its citizens, and builds 
the infrastructure and the productive, civil, and political institutions necessary 
to ensure its members the most fulfilling life possible, or at least a minimum 
level of income or livelihood for a life with dignity. The classical view of eco-
nomic development is much narrower, focusing on measures of economic 
growth, such as GDP per capita or amount of investment. At the outset, we 
acknowledge that even the most ambitious reparations projects will have 
uncertain, and probably minimal, effects as a contributor to GDP growth — the 
amount of money involved is simply too small. It may not be possible, then, to 
trace the macroeconomic impact of such programs.
 Theories of development have gone through a number of evolutions, from 
the presumption in the 1950s that all economies went through “stages,” to the 
focus on basic needs in the 1970s, to a turn in the 1980s to a stronger macro-
economic focus. During the 1980s and early 1990s, the “Washington consen-
sus” held that growth, and thus development, were a function of opening up 
economies, selling state assets, and shrinking the public sector. The result in 
many countries was a contraction of economic activity and cutbacks in the ser-
vices, such as public health and education, that might overlap with the efforts 
of many reparations programs. In the current post-“consensus” era, even the 
international financial institutions (IFIs) and donor agencies now pay lip service 
to the need for increased government services in these areas and for a direct 
focus on poverty alleviation (rather than regarding it as a trickle-down conse-
quence of growth). The Millennium Development Goals (MDGs), approved by 
governments in 2000, are the most well-known expression of the mainstream 
policy objectives for reducing poverty and improving well-being.10


 In contrast to the export-led theories of past years, a new line of think-
ing about economic development stresses the importance of endogenous or 
locally driven development. Locally driven development does not exclude 
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foreign investment or trade, but it focuses on creating sustained economic 
growth through strengthening local and regional markets. It emphasizes edu-
cation (human capital development), on-the-job training, and innovation to 
create new niche markets that allow even small, capital-poor, and resource-
poor countries to prosper. This approach leads to a stress on indigenous solu-
tions and on education and health, and it is not hostile to using regulation to 
encourage innovation and linkages of domestic to global markets.11 It coin-
cides with theories of local control and bottom-up economic development 
that are gaining greater currency, especially in light of the perceived failure of 
the neoliberal approaches of the 1980s and early 1990s. In almost every devel-
oping/poor/global-south country, thousands of grassroots development proj-
ects, funded from local resources or NGO networks, now exist alongside, and 
sometimes in lieu of, centralized government efforts. One expression of this 
bottom-up approach, but by no means the only one, is the burgeoning micro-
finance and microcredit movement.12


 In the 1990s, alongside the concern with opening up economies, came a 
new focus on “governance,” which over time has brought the concerns and 
techniques of transitional justice and development experts closer together. 
After years of focus on markets as the sole drivers of growth, IFIs and donor 
governments realized that markets could not operate properly without an 
overarching set of rules provided by the state. They turned their attention to 
strengthening certain aspects of state performance, including judicial and legal 
system reform, anticorruption efforts, and tying external support to “good 
governance.”13 In particular, lending and aid agencies have focused a large 
amount of resources on “rule of law” programming aimed at the moderniza-
tion of codes and courts to facilitate economic activity. Alongside these efforts, 
which have had decidedly mixed results, other programming has aimed at 
improving access to justice for the population, especially those who have 
never seen courts as a useful defender of their rights. This focus on the justice 
sector has also led to greater sensitivity among some development specialists 
to the particular needs and characteristics of postconflict societies, and to a 
renewed focus on the state’s capacity to carry out any of the goals assigned to 
it, whether these involve development or justice. At the same time, those who 
have critiqued the emphasis on the rule of law have pointed out that improv-
ing state institutions, by itself, cannot ensure that poor people actually make 
use of such institutions or see them as relevant or fair.
 The convergence of recent thinking on development with related paradigms 
of conflict transformation, human security, and rights-based approaches to 
development means that the concerns and ways of thinking of those involved 
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in development work and those focusing on reparations are in many ways par-
allel. Practitioners of conflict transformation begin 


with a central goal: to build constructive change out of the energy cre-
ated by conflict. By focusing this energy on the underlying relationships 
and social structures, constructive changes can be brought about. . . . 
How do we address conflict in ways that reduce violence and increase 
justice in human relationships? To reduce violence we must address both 
the obvious issues and content of any given dispute and also their under-
lying patterns and causes. To increase justice we must ensure that people 
have access to political procedures and voice in the decisions that affect 
their lives.14 


Thus, for conflict transformation practitioners, dealing with the aftermath 
of conflict in a way that increases justice and gives affected peoples a voice in 
decision-making converges with the concerns of those involved in reparations 
programs.
 Another convergent set of concerns involves the move among those 
involved in the security area from military security to a broader view of human 
security. As part of a move from a state-centered view of security to a “human-
centered” one, human security “deals with the capacity to identify threats, to 
avoid them when possible, and to mitigate their effects when they do occur. 
It means helping victims cope with the consequences of the widespread inse-
curity resulting from armed conflict, human rights violations and massive 
underdevelopment.”15 Here, too, a focus on human security will dovetail with 
efforts to repair those consequences.
 Last but not least, the approaches of development practitioners and those 
concerned with reparations have converged around rights-based approaches 
to development. As a United Nations Development Programme (UNDP) publi-
cation puts it: 


Human rights add value to the agenda for development by drawing 
attention to the accountability to respect, protect, promote and fulfill all 
human rights of all people. Increased focus on accountability holds the 
key to improved effectiveness and transparency of action. . . . Another 
important value provided by the application of a human rights-based 
approach is the focus on the most marginalised and excluded in society 
as their human rights are most widely denied or left unfulfilled (whether 
in the social, economic, political, civil or cultural spheres, and often, a 
combination of these). A human rights-based approach will further gen-
erally lead to better analysed and more focused strategic interventions 
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by providing the normative foundation for tackling fundamental devel-
opment issues.16


All these approaches have brought the concerns, goals, and methodologies 
of those working in the development field closer to those of human rights or 
transitional justice practitioners focusing on reparations programs. A princi-
pal point of convergence is the concern with process: how programs and proj-
ects are carried out is as important as what is done. For both development and 
reparations programming, the issue of social exclusion, and the potential of 
reparations programs to combat it, is central.


development, reparations, and social integration


Starting in the 1980s and increasingly today, development economists, aca-
demic experts, IFIs,17 national and international aid agencies, and governments 
now recognize that growth and other macro indicators alone do not capture 
many of the essential aspects of a development process. The UNDP’s Human 
Development Index has, since the 1990s, ranked countries in terms of such 
measures as infant morbidity and mortality, educational level, and women’s 
rights, as well as by GDP growth. Along the same lines, development practitio-
ners now focus on the micro as well as the macro level, looking to village-level 
interventions and community-driven processes as an important component 
of development success. Development is increasingly conceptualized not as a 
goal or end point but as an ongoing process, in which the agency, self-organi-
zation, and empowerment of those at the bottom of the economic pyramid are 
at the same time the means of reaching success and the goal itself.
 There is broad agreement that the social exclusion of large sectors of a 
population, combined with other factors, including geography, conflict, and 
“governance,” is a crucial variable in determining development levels.18 Indeed, 
recent research explores the link between social integration and economic 
development. Kaushik Basu, for example, finds that “once a group of people 
is left outside the system or treated as marginal over a period of time, forces 
develop that reinforce its marginalization. The group learns not to participate 
in society and others learn to exclude members of this group, and participator 
inequity becomes a part of the economic and societal ‘equilibrium.’ ” There-
fore, because people evaluate how trustworthy or likely to succeed others may 
be in an economic endeavor based in part on the identity characteristics of 
the individual, marginalized groups (whether by race, class, or victim status) 
tend to stay marginalized and unable to break out of poverty. The solution, 
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according to Basu, lies in fostering a sense of “participatory equity,” such that 
the marginalized belong to their society and also have rights like others.19


 Along similar lines, the UNDP recognizes the importance of social integra-
tion, participation, and accountability for the overall development process:


[P]articipation is not simply something desirable from the point of view 
of ownership and sustainability, but rather a right with profound con-
sequences for the design and implementation of development activities. 
It is concerned also with access to decision-making, and the exercise of 
power in general. . . . The principles of participation and inclusion means 
that all people are entitled to participate in society to the maximum of 
their potential. This in turn necessitates provision of a supportive envi-
ronment to enable people to develop and express their full potential  
and creativity.20


It is this vision of development, especially as it concerns the life conditions and 
chances of excluded or marginalized sectors, where the clearest overlap with 
reparations occurs. 
 Reparations programs present an opportunity to establish trust, specifi-
cally by creating a consciousness of survivors as rights holders. The goals of 
reparations programs, especially of administrative programs, generally do not 
include returning beneficiaries to where they had been prior to the violation —  
even if such a thing were possible. Rather, the goals include recognition that 
a harm needs to be remedied, expressing social solidarity, and (re)creating 
civic trust.21 What distinguishes reparations from assistance is the moral and 
political content of the former, positing that victims are entitled to reparations 
because their rights have been violated by the state (through acts or omissions). 
Thus, those receiving reparations are by definition rights holders, with a claim 
against the state. Once sectors of the population start thinking of themselves as 
rights holders, rather than as passive recipients of whatever benefits the govern-
ment chooses to provide, the demonstration effect may be significant. Rights 
holders can demand their rights, and they are more likely to seek ways of doing 
so in non-reparations-related contexts as well. Thus, reparations can serve as a 
jumping-off point for efforts at social inclusion that are key to development.


reparations and the state


Reparations are unique among transitional justice measures in requiring ade-
quate performance from a wide range of government entities. Unlike truth 
commissions, which are set up on an ad hoc basis, or even trials, which involve 
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either special chambers or at most police and justice ministries, a complex 
reparations program requires input and participation from numerous gov-
ernment ministries, including health, education, land, housing, planning, and 
finance. It may also involve bodies at the national, regional/provincial, and 
local levels. The more a reparations program is “integrated” — that is, complex 
or combining different types of benefits — the greater role there is for multiple 
existing state organs. At a minimum, because funds must be not only collected 
but also disbursed, financial ministries and an administrative structure must 
be involved. This broad government involvement required to implement a rep-
arations program is a source of both tensions and, potentially, synergies with 
longer-term development.
 Post–armed conflict states are generally weak, and in many cases the weak-
ness of the state, particularly the central state, was a contributing factor to the 
conflict. Administrative systems — outside the internal security sector — are 
generally inefficient, cumbersome, corrupt, and concentrated in the capital. In 
countries emerging from dictatorship, the state may not be weak per se, but 
its institutions and functions have been skewed toward internal security and 
the benefit of those in power, to the exclusion of the majority. In both cases, 
state services rarely reach large sectors of the population, and those that do are 
low-quality and enmeshed in corruption and patronage systems. Doctors and 
teachers have often abandoned rural posts, medicine has been diverted from 
local clinics, and the poor, especially indigenous people, ethnic minorities, 
and women, are treated with disdain and condescension. Access to any kind of 
government benefit usually requires several trips to the capital, any number of 
signatures, stamps, side payments, and extensive delays.
 This is the system and the warped development patterns facing the govern-
ments that design and implement reparations programs, and they are slow to 
change. One of the biggest hurdles to the programs in both Peru and Guate-
mala, for example, has been the need to channel a transitional justice strategy 
through existing state structures that are ill suited for the purpose, to the extent 
they exist at all. In addition to a lack of resources and, often, preparation, gov-
ernment ministries tend to operate in separate “silos” without much commu-
nication with other ministries (and often in mistrustful, competitive relations 
with them), making it even more difficult to create integrated programs. This 
has led to long delays, to frustrations for victims in dealing with a slow and 
often unfeeling bureaucracy, and to problems operationalizing the delivery of 
money and services. The “normal” problems of a weak state unable to deliver 
benefits or services effectively are exacerbated when infrastructure has been 
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neglected or destroyed during armed conflict or military buildup, and needed 
professionals have been killed or exiled or have emigrated. They are further 
exacerbated when the message is supposed to be one of valuing the recipients 
as equal citizens and creating a new dispensation in which they are fully inte-
grated. Indeed, the wrong message may be sent, angering and retraumatizing 
the ostensible beneficiaries of a reparations program.
 Thus, the more development focuses on strengthening the services that 
will most likely be used by reparations beneficiaries, the more effective the rep-
arations program or project is likely to be. More generally, a focus on service 
delivery to the poor, or on the anticorruption and administrative reform efforts 
needed to make sure those services actually arrive, will have important posi-
tive repercussions on the eventual delivery of reparations, and will expand the 
range of benefits that reparations programs could provide. The limitations of 
the state become obvious when, for example, it has committed to provide medi-
cal and psychosocial services where existing networks for service provision are 
patently inadequate. How exactly will it do that — using existing delivery sys-
tems or setting up a new, parallel system dedicated to victims? Either approach 
has drawbacks. In Peru, for example, the incipient reparations program —  
the Comprehensive Reparations Plan [Plan Integral de Reparaciones] (PIR) —  
provides medical services through the existing social health insurance net-
work. But that network only has facilities in major cities, is already over-
burdened, and did not initially cover many of the chronic diseases common 
among victims and survivors.22 In Guatemala, where Inter-American Court–
ordered collective reparations — for example, in the Plan de Sánchez case — have 
included mental health services, the state responded by sending therapists with 
no experience dealing with victims of massive crimes into rural areas, where 
they were completely ineffectual. Moreover, local people complained that the 
doctors who were sent to staff the local health clinic as part of reparations to 
the affected community were just as racist and dismissive of their complaints 
as the doctors they had previously encountered, so much so that many victims 
no longer visited the clinic.23


 One solution might be to avoid dysfunctional ministries altogether by set-
ting up new service delivery providers, in a parallel to the establishment of spe-
cial chambers or special courts for war crimes and crimes against humanity to 
bypass a dysfunctional judicial system. This was indeed the response in Gua-
temala, where NGOs supported by the UNDP and other agencies initiated the 
Psycho-social Assistance to War Victims [Programa de Dignificación y Asisten-
cia Psicosocial a las Víctimas del Enfrentamiento Armado] (DIGAP) project, which 
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provided psychosocial counseling and support services around exhumations of 
mass graves years before the National Reparations Program [Programa Nacional 
de Resarcimiento] (PNR) got under way. Development efforts as well have turned 
to this solution: the Venezuelan Misiones — health and welfare services pro-
vided outside the normal government bureaucracy — may be the best-known 
example. However, setting up dedicated services for victims is more feasible 
where victim populations are concentrated rather than dispersed, and it raises 
concerns about creating new stigmatization of, or new resentments against, 
those able to use the system if it is exclusively for designated victims. Creat-
ing new, temporary parallel structures may also simply reproduce old patterns 
of dependence and elite capture. Although general predictions are difficult, it 
may make more sense to create new structures where the old ones are hope-
lessly compromised, and to try to integrate reparations into existing admin-
istrative structures where the “transition” is more pronounced or where such 
structures need to be (re)built almost from the ground up. A related concern 
involves the stability and permanence of a reparations program itself, espe-
cially in politically volatile situations. Where possible, such programs will be 
more stable if they are backed by legislation and multiyear budgets rather than 
simply by executive orders.


dynamics between the state and reparations programs


COMPLEMENTINg ExISTINg STATE fUNCTIONS


Just as development might support a reparations program by focusing on 
strengthening the government structures that will deliver reparations, repa-
rations programs may in turn play a small role in strengthening certain state 
functions. An example comes from the plans of the Guatemalan PNR. Sensitive 
to the criticism that providing services as reparations is not really a reparations 
program at all, the PNR decided to shy away in its planning from duplicating or 
funneling its resources into existing health, education, or infrastructure pro-
grams. Rather, it aims to complement those programs by focusing on training 
and support for traditional (Mayan) medicine, preventative health education, 
teen health education, preschool education, domestic violence prevention, and 
the like — programs not currently carried out by the relevant ministries. This 
initiative has been framed as a way of creating sustainable, culturally relevant 
change while addressing both root causes and survivors’ immediate needs.24 
Unfortunately, these plans are, as of December 2008, just plans: actual out-
lays have focused on individual cash payments (although 2009 programming 
moves away from this approach to focus on community-led nonmonetary 
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actions). But the idea of complementing, not duplicating, existing state func-
tions is a useful one.


CREATINg MODELS Of CIVIC INTERACTIONS wITh ThE STATE


Another potentially beneficial dynamic involves the programs and projects 
started under the auspices of reparations serving as demonstrations of civic 
interactions with the state. Ideally, these projects can serve as models of a new 
way of relating to beneficiary populations, and of a new set of priorities that 
can be folded into existing government programs and ministries. For this to 
happen, planning and training must start years earlier, so that the ethos and 
accountability of a highly public and closely watched reparations program is 
diffused throughout the state. Of course, the danger is that the converse will 
happen, that the existing state’s “business-as-usual” approach will overwhelm 
efforts at reparations. But, if done consciously and carefully, reparations pro-
grams can spearhead change throughout a larger part of the state apparatus. 
Reparations may constitute the first time affected populations have interacted 
positively with the state, which is an important step toward (re)building social 
integration.
 There are both promise and pitfalls in embedding reparations programs 
within much larger existing ministries, however, as exemplified by the Chil-
ean Program of Reparations and Comprehensive Health Care for Victims of 
Human Rights Violations (PRAIS). This program, which emerged from the 
recommendations of Chile’s Truth and Reconciliation Commission, and with 
an initial grant from the United States Agency for International Development 
(USAID), was designed to provide comprehensive physical and psychological 
health care to those who had suffered human rights violations during the mili-
tary dictatorship and their family members. PRAIS granted free access to the 
existing public health service and priority access where there were delays in 
service provision, using specially trained personnel who were absorbed into 
the existing service. This allowed for a stable source of funding and a high level 
of service, but over time the dedicated teams stopped providing exclusive care 
to victims and began incorporating domestic violence victims into the service, 
thus diluting the reparatory effect. It took active mobilization and lobbying by 
the program’s beneficiaries to reestablish the emphasis on reparations. As Eliz-
abeth Lira puts it, “the program depended greatly on the individual motivation 
of the professionals who formed its teams, rather than on institutional compli-
ance with its objectives.”25


 One way to potentially resolve the conundrum of strengthening exist-
ing state institutions versus creating new specialized ones is to place within 
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existing agencies at all levels personnel whose job it is to serve as go-betweens, 
facilitators, and advocates for the beneficiaries of reparations. Such people 
could serve as a focal point for the specific needs of survivors, help them access 
the necessary services and navigate confusing or indifferent bureaucracies, 
and generally be the “friendly face” of the state with respect to victims and 
survivors.26


STRENgThENINg LOCAL AND REgIONAL gOVERNMENTS 


Another possible positive spillover effect of reparations programs may be in 
the potential to strengthen local and regional governments in the context of 
greater democratization. Much of the literature on decentralization stresses 
the greater ease with which local governments can connect to constituents, 
tailor priorities to local needs, experiment, and be responsive to citizen par-
ticipation. This is not necessarily true, of course: local government can also 
more easily be captured by elite interests and exclude women, youth, and/or 
minority or indigenous populations. However, at least potentially, a participa-
tory and accountable local government may do better in creating bottom-up 
development.
 In Peru, implementation of the reparations program has been spearheaded 
by provincial and municipal administrations, which are setting their own pri-
orities and budgets, with national and local government funding. While some 
provinces have done little, a few have extensive and ambitious plans and have 
engaged in substantial consultation with local communities on priorities. 
For example, the regional government of Huancavelica in 2006 programmed 
more than 2.5 million new soles (US$837,500) to create its Victims Registry, 
strengthen local victims’ associations, train educators and health personnel, 
and the like.27 This effort served as an example and a catalyst for other regional 
initiatives as well as for the central government. The infusion of resources and 
attention that the Peruvian PIR has brought to municipal and provincial gov-
ernments may allow those governments to become more effective service pro-
viders across the board, strengthening and deepening decentralization.
 In Morocco, reparations are specifically intended to address communities 
in regions that were marginalized or ostracized. After holding a national forum 
on reparations, planned state-supported initiatives at a local level are intended 
to repair communities previously punished for standing up to the repressive 
regime or for being home to a secret detention center. The uses of reparations 
funds are thus to be decided by local councils, based on local priorities. In 
Guatemala, after several years of experience with a centralized program run 
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from regional offices and the capital, the revamped program is now focusing 
on pilot projects proposed by local villages. In South Africa, the Khulumani 
survivors’ organization proposed a partnership between organized victims’ 
groups and local government to “build citizen and community competence” 
through local development efforts focused on the communities most heavily 
affected by the wrongs of apartheid. This effort would build on constitutional 
and legal provisions regarding public participation in municipal planning and 
budgeting. Local development would move beyond


investment in productive assets and infrastructure to re-thinking Child, 
Health and Education Rights so that public funding becomes pro-
gramme rights and associated budgets within registered communities. 
These are either first spent to create local demand, rewarding local pro-
duction, to bind all adults together to protect and to secure the develop-
ment of all children (and thus parents and pre-schools), to use School 
Feeding monies to fuel a local agricultural revolution by buying locally, 
or to remove the false dichotomy between public and private health and 
education that ruins both systems and denies community members and 
parents (now financially secured by Investment rights) from playing key 
roles as policy requires.28


STRENgThENINg CIVIL SOCIETy 


Reparations discussions may also stimulate the creation and growth of civil 
society organizations. The time frame for reparations programs tends to be 
up to a dozen years, which is enough time for various constellations of local 
organizations, victims’ groups, advocacy organizations, and professionals to 
coalesce around lobbying and implementation activities centered on the pro-
grams. The prospect of resources and concerns about their fair distribution 
provide an incentive for many people to initially organize and learn how to 
engage with the state. Those concerns over time spread to work around jus-
tice, development, or other related issues. Above all, to the extent that repara-
tions programs emphasize the goals of social solidarity, recognition, and equal 
citizenship, they can provide conduits for people to begin to exercise that citi-
zenship in myriad ways. Thus, it is crucial that reparations programs allow for 
participation by victims’ groups and other civil society organizations in formu-
lating policies and monitoring progress; such participation can create habits of 
interaction with the state that will carry over. The phenomenon of civil society 
organizations flourishing as interlocutors of reparations programs exemplifies 
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the ability of such programs to reconceptualize victims as citizens — that is, as 
persons with rights who are able to make demands on the state.
 Examples include the key role of the Human Rights Advisory Council 
(CCDH) in formulating and delivering the reparations ordered by the Moroc-
can truth commission, and the reliance on civil society intermediaries for car-
rying out the projects of the Victims’ Trust Fund (VTF) of the International 
Criminal Court. In Peru, civil society organizations, such as the Asociación Pro 
Derechos Humanos (APRODEH), have played a key role in ongoing monitoring 
of the implementation of community-level reparations. These organizations 
have worked with both government and local survivors’ groups in order to 
address the shortcomings of existing reparations and to advocate for greater 
involvement of marginalized sectors, especially women.


BRINgINg fOCUS TO BUDgETINg, OVERSIghT, AND PROCUREMENT


A related potential effect of reparations programs comes from the budget-
ing, oversight, and procurement areas. State reparations programs mobilize 
and energize a relatively large and involved constituency to focus on govern-
ment funding and budgeting practices. In the process, they can prepare people 
to deal with government as an institution, not just an adversary. Participa-
tory budgeting is a promising development tool, allowing service recipients 
to oversee and influence how government monies are allocated. Reparations 
programs can serve as a training ground for methodologies of participatory 
budgeting, which can then be transferred to other areas. This is beginning to 
happen with the PIR in Peru, where NGOs have been particularly concerned 
with the ability to distinguish exactly which funds in ministry budgets are 
dedicated to reparations as a separate line, in order to avoid having reparations 
funds simply folded into existing ministry affairs. This provides training to 
NGOs and other civil society actors in understanding budgets and budgeting, 
and to the government in having civil society oversight of what has generally 
been a rather opaque process.29 Similarly, committees set up to contribute to 
or oversee reparations programs might extend their lifespan as local develop-
ment committees, and vice versa. For example, the World Bank increasingly 
requires such community councils as part of the implementation of a coun-
try development plan; in at least one case, a preexisting community council in 
Aceh, trusted by both sides in the armed conflict there, served as a mechanism 
to verify eligibility of widows for special assistance.30


 Procurement practices initiated as part of reparations programs may 
also have longer-term effects. In Guatemala, the PNR has turned to NGOs as 
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providers for specialized services, such as exhumations, psychosocial counsel-
ing, and legal services for victims. NGOs, long accustomed to an outsider, reac-
tive role vis-à-vis the state, have had to deal with government bureaucracies in 
procurement as well as planning. While NGO representatives complain about 
bureaucratic requirements and the slow pace of government actions, they are 
learning how to assume a proactive stance and, at least potentially, infusing 
the agencies with which they collaborate with a new spirit and a new set of pri-
orities. On the other hand, outsourcing service functions to NGOs may result 
in continuing weakness in the state, or may divert NGO resources and atten-
tion from watchdog or activist roles to a competition for service provision 
contracts. Nor will nonstate actors necessarily be able to manage programs of 
this magnitude. 


STIMULATINg ThE CREATION Of REgISTRIES 


While the above effects largely concern the service provision aspects of repa-
rations schemes, other types of spillover effects could arise from individual 
compensation and restitution programs. For example, one of the most diffi-
cult issues faced by the Peruvian and Guatemalan programs is the inability to 
easily prove the existence and family connections of those who were killed. In 
both armed conflicts, the warring parties destroyed city halls, churches, and 
other places where birth, baptismal, and marriage certificates were kept; few 
death certificates for those killed were ever issued. Truth commissions could 
not, within the time and resources allotted, register many victims by name.31 
How, then, to prove that one’s father or child was killed as a result of the armed 
conflict? Even if the existence of the victim can be proven (through testimony 
accepted by a truth commission or a court, for example), the names and rela-
tionships of the next of kin may be impossible to document.
 This creates a terrible dilemma. If the programs demand too much docu-
mentation, they will exclude large numbers of eligible victims and survivors, 
especially those from rural areas who were hardest hit; they will retraumatize 
victims and undermine any reparatory effect of the compensation. On the 
other hand, in countries with few jobs and extensive poverty, it would be sur-
prising if the promise of money did not elicit all kinds of fraudulent behavior, 
including false claims of victimhood. To benefit the true beneficiaries, repara-
tions programs that include individual payments must establish ways to weed 
out false claims. This is especially true when the resources are coming from 
the state. States not only have to meet their own budgeting and administra-
tive rules, but also have to show other states, IFIs, debtors, and investors that 
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they have adequate controls on state funds and are actively combating corrup-
tion. This has become a more salient concern as the fight against government 
corruption and for financial transparency has become a centerpiece of the 
programmatic work of the World Bank, among others. Establishing adequate 
mechanisms to register victims has thus caused enormous delays in the distri-
bution of compensation in both Peru and Guatemala.
 In these countries, the state has responded to this dilemma by trying to cre-
ate registries for victims and their next of kin. Eventually, programs will have 
to find innovative ways — including the use of witnesses, elders, or in some 
cases simply circumstantial evidence of time and place — to establish eligibility 
for reparations payments through a register of victims. From a development 
standpoint, these efforts may pay off in the long term, yielding the core of a 
larger civil registry and staff trained in its operation. In turn, this could facili-
tate broader efforts at a census, as well as documentation and formalization of 
generally document-poor populations. This should make it easier for the poor 
to engage in the formal economy, obtain loans, and the like.32


STIMULATINg LAND TITLINg AND RESTITUTION


Similar frustrations, and similar potential, attend the issue of land restitution. 
Thousands are forcibly displaced during armed conflicts, and sometimes their 
land is resettled by others. The process of land restitution is often complicated 
because those displaced had no title, deficient title, or based ownership on 
indigenous community landholding norms not recognized by the state. Where 
the land has been resettled, equivalent lands must be found and adequately 
titled, and the formal title then must be respected in practice. The frustration 
comes from the fact that land distribution and titling agencies are extremely 
underfunded, slow, disrespectful of customary or collective landholding prac-
tices, and unable to access much viable land in the absence of broad agrarian 
reform, thus leaving land restitution programs largely in limbo. The potential 
arises from the possibility of a new way of working or from putting additional 
political heat on these agencies to speed up the pace and improve the quality 
of titling and distribution activities.33 The South African Land Claims courts, 
among others, have pioneered an approach to establishing facts of ownership 
and identity through the use of oral traditions, evidence of witnesses, and other 
nonwritten sources; a similar approach might be acceptable in other similar 
circumstances.34 By putting increased resources into restitution accompa-
nied by titling, reparations programs can indirectly unleash access to credit 
for the new owners.35 They can also serve as the catalyst for reforms to ensure 
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women’s access to land and title or to recognize the land rights of indigenous 
or traditional communities as such, which may have important symbolic as 
well as practical implications.


collective and individual reparations


Practitioners and scholars have often distinguished between individual and 
collective reparations as preferable approaches. We start from the premise that 
both individual and collective reparations are important components of a suffi-
ciently complex and integrated reparations effort. Individual reparations serve 
as recognition of specific harm to an individual, and of an individual’s worth 
as a rights-bearing citizen. Such recognition, which is integral to (re)gaining 
civic trust, may not be otherwise satisfied. Individual recognition becomes 
especially important where the government has previously treated the affected 
population as an undifferentiated mass or as second-class citizens. Collective 
reparations may serve other, albeit overlapping, functions: to respond to col-
lective harms and harms to social cohesion (especially in places with a strong 
sense of collective identity), to reestablish social solidarity, and to maximize 
the effectiveness of existing resources. The objective is not to choose one form 
of reparation over another, but to understand the strengths and limitations of 
each and to combine them in a culturally appropriate and creative manner.
 Individual reparations need not be limited to monetary compensation; they 
can also take the form of restitution — of land, other property, jobs, pensions, 
civil rights, or good name — and of physical, mental, and legal rehabilitation. 
Individual reparations may be symbolic as well as material; for example, the 
Chilean government’s delivery of a personalized copy of the Truth and Recon-
ciliation Commission’s report with a letter indicating where the name of each 
individual victim could be found had a profound reparative value for the indi-
viduals involved.36 Other individual reparations may include the exhumation 
and reburial of those killed, apologies to individual survivors or next of kin, 
or the publication of the facts of an individual case. Individual reparations can 
also take the form of government service packages, such as enrollment in gov-
ernment health plans, preferential access to medical services, or scholarships.
 The concept of collective reparations is more complicated, in part because 
it is used to mean different things in different contexts. In practice, collective 
reparations have most often been conceptualized as either nonindividualized 
modalities of distribution or public goods tied to specific communities — either 
basic goods, such as schools, health clinics, roads, and the like, or extra funds 
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targeted at specific regions deemed to have suffered most during the period of 
conflict, as in Peru or Morocco. Thus, while access to scholarships or hospital 
privileges would constitute an individual reparation, the building of schools or 
health clinics in affected communities, open to all residents, would be a col-
lective reparation. Some modalities of reparations are collective in form but 
are still largely limited to victims, and may be targeted at group-based harm.37 
Examples include psychosocial accompaniment for groups of victims, exhu-
mations of mass grave sites in specific communities, titling of collective lands, 
restitution of sites of communal worship, and microcredit or other producer-
targeted projects for groups of widows and the like.
 As with individual reparations, these forms of collective reparations may 
include material as well as symbolic measures, and restitution, satisfaction, 
and compensation. Fundamentally, collective reparations consider the indi-
vidual in the context of societal ties. Use of the term “collective reparations” 
may refer to reparations to a particular social, ethnic, or geographical group, 
or simply to a community that suffered harm to its cohesion and social fabric 
as such and thus is being repaired qua community. This approach, of course, 
raises the difficulty of assigning victims to groups or communities for repara-
tions purposes, a problem magnified by demographic and social shifts during 
the course of an armed conflict, especially those caused by widespread dis-
placement and migration.
 Most existing proposals and programs, at least in theory, combine both 
individual and collective components. The South African Truth and Reconcili-
ation Commission (TRC), for example, called for a reparation and rehabilita-
tion policy that was “development-centred,” to actively empower individuals 
and communities to take control of their own lives.38 In particular, the com-
munity rehabilitation measures included health and social services, mental 
health services, education, housing, and institutional reform.39 But the TRC 
also called for individual awards, which were eventually distributed, although 
the amounts involved were far smaller than those the TRC recommended.
 The law creating the Peruvian PIR specifies multiple modalities, including 
restitution of civil rights; reparations in health, education, and housing; sym-
bolic and collective reparations; and others.40 Reparations may be paid to indi-
vidual victims or their next of kin, or to collectivities, defined as:


The peasant and native communities and other population centers 
affected by the violence, that present certain characteristics such as: a 
concentration of individual violations, destruction, forced displace-
ment, breaks or cracks in local authority structures, loss of family or 
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communal infrastructure; and organized groups of non-returning dis-
placed, who come from the affected communities but have resettled 
elsewhere.41


A pilot process in Peru grants hard-hit communities around 100,000 soles 
(US$33,500) each for development projects of their choosing. The first 440 of 
these ranged from projects for irrigation, electrification, water, and school and 
road improvements to projects to raise small livestock (cuyes, or guinea pigs), 
improve tourist infrastructure, and create a computer center for a small town. 
It is too early to evaluate the long-term effectiveness of these projects or the 
process by which they were allocated support, although an initial monitoring 
project found a number of shortcomings in the way in which the projects were 
chosen.42 On a conceptual level, the projects had no tie to the nature or type 
of harms they were supposed to be redressing, which led to a lack of under-
standing of their purported purpose among beneficiaries. In practical terms, 
although the PIR design called for community participation in choosing the 
projects, in practice those with connections to local government or exist-
ing leaders tended to be most active in the discussions about potential proj-
ects, with little participation of women. Of course, these local-level power 
dynamics can exist more broadly in setting local development priorities. 
Reparations programs can take advantage of the lessons learned in this area 
by development practitioners in crafting ways of ensuring more widespread  
participation.
 The Guatemalan truth commission recommended either individual or 
collective reparations, depending on the violation. To facilitate reconciliation 
without stigmatizing victims or perpetrators, it mandated that collective mea-
sures “should be carried out within a framework of territorially based projects 
to promote reconciliation, so that in addition to addressing reparation, their 
other actions and benefits also favor the entire population, without distinction 
between victims and perpetrators.”43 The Guatemalan PNR in theory includes 
both an individual compensation component and a large collective repara-
tions component, including psychosocial and cultural reparations, productive 
projects for women, and education, health, and housing benefits for affected 
communities. In practice, to this point the major component of actual dis-
bursements has been in individual reparations and in support for exhumations 
of mass graves, although in 2008 the program was being revamped.
 In Morocco, the reparations paid by the Equity and Reconciliation Com-
mission will include collective reparations focused on building infrastructure, 
including schools, clinics, and women’s centers in the hardest-hit areas of the 
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country. Individual reparations in Morocco took the form of compensation 
granted to individuals and were distributed through their local post office, 
along with a personalized letter of apology and acknowledgment, an explana-
tion of the ruling in their individual case, and an application form for health 
coverage.44 In Ghana, while most of the recommendations of the truth com-
mission focused on individual payments, collective reparations, in the form of 
reconstruction of a destroyed market, were also part of the proposal.45


relative advantages and limitations


The most effective and legitimate reparations program will be, generally 
speaking, one that combines individual and collective reparations of some 
kind (not necessarily monetary) and in which the reparative value of both 
types is paramount. For the most part, human rights practitioners and theo-
rists writing about reparations have discouraged the use of nonexclusive goods 
and services as the principal, or even a principal, form of reparations. Such an 
approach may appeal as a practical and fail-safe approach to addressing mass 
violations, but there are a number of related problems. Among them is the 
concern that, at an individual level, social reconstruction as reparations will 
have a limited psychological impact, especially for those seeking individual 
reparations. In addition, survivors (and community members generally) may 
consider the upgrading of their communities to be a right provided by citizen-
ship. Brandon Hamber notes that genuine reparation and healing do not occur 
only or primarily through the delivery of an object or acts of reparations, but 
also through the process that takes place around the object or act.46 Advocates 
have pointed out that using reparations funds to provide nonexclusive goods 
or services to underserved populations (including but not limited to victims) 
allows the government to get off too easy: it need only do what it should be 
doing anyway and slap a reparations label on it.47 Moreover, the beneficiaries 
are likely to consider the results as a product of official largesse rather than a 
legally defined obligation.
 Nonetheless, governments tend to prefer the use of collective reparations, 
often for pragmatic reasons. Collective reparations may allow them to fun-
nel programs into existing ministries, seem more efficient and less likely to be 
politically sensitive, require less new bureaucracy, and seem more acceptable to 
budget-conscious managers and creditors. Nonexclusive reparations also avoid 
problems associated with singling out victims or creating new resentments. Aid 
agencies also prefer to speak of “victim assistance” but not of reparations. 
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 Indeed, despite the limitations of nonexclusivity and the danger of confu-
sion outlined above, there may be some substantial advantages to collective 
reparations in the context of longer-term development, especially if used to 
complement some kind of individual reparations. First, in conditions where 
there is resource scarcity and a large number of victims, the choice may be 
between, on the one hand, collective reparations and, on the other hand, no 
material reparations at all, or individual compensation so meager as to be 
insulting. The provision of services, such as health and education, is at least of 
some concrete benefit to beneficiary populations. Moreover, by avoiding the 
creation of new resentments or the singling out of victims, nonexclusive access 
for larger segments of an affected population, including victims and perpetra-
tors, can avoid the stigmatization and continuing marginalization that victim-
only programs may engender.
 Collective reparations can be designed to maximize their symbolic impact 
(although they often are not), through naming ceremonies, in combination 
with symbolic reparations of different kinds, or the like. It is important, in that 
sense, that collective reparations be explicitly tied to the nature of the harms, 
something that has been largely absent, for instance, in the Peruvian program. 
Moreover, the dangers of governments downplaying the rights-based, obliga-
tory nature of reparations, allowing them to be perceived as merely largesse, 
are not limited to collective reparations, nor to reparations in the form of infra-
structure improvements and service delivery. This risk may be just as applica-
ble to individual compensation payments. In Guatemala, for example, victims’ 
groups have complained that checks to victims of human rights violations 
are perceived as equivalent to checks issued at the same time to civil patrol-
lers (who were often human rights violators) for forced labor. In that situation, 
there are also (with rare exceptions) no symbolic or apologetic aspects to the 
handover of funds, and groups report that people are confused and upset by 
different amounts being handed out to different families, notwithstanding the 
fact that the differing amounts had a clear logic behind them.48


 Individual reparations in the form of lump-sum cash payments can create 
other types of difficulties. Anecdotal evidence about reparations negotiated in 
or ordered by the Inter-American System suggests that large payments (admit-
tedly, an order of magnitude larger than those offered by most administra-
tive reparations programs) have provoked community dislocations: historic 
leaders were abandoned in favor of a host of newcomers promising that they 
could obtain more and better reparations; towns were flooded with hucksters 
promising fast checks; long-lost and unknown family members suddenly 
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appeared; and some recipients were assaulted or threatened into turning over 
the proceeds of their check.49 Intra-family dynamics were also impacted: while 
in some cases women were empowered by receiving disposable cash in their 
names, in other cases male family members quickly laid claim to the compen-
sation paid to their wives and mothers.50


 A judicious combination of individual and collective reparations, however, 
may have potential positive impacts from a development standpoint beyond 
any impact on the state. It may, for example, help rebalance power at the local 
level by altering the dynamic between victims and the local power structure. 
After many armed conflicts, the victors constitute the local (official or de facto) 
leadership: they have the most resources (often as a result of appropriating the 
resources of victims), they are protected by rampant impunity from any kind 
of accountability, and they have sometimes morphed into local mafia or crime 
bosses. Victims, on the other hand, tend to be among the worst-off members of 
the community, because of a lack of one or more breadwinners, a lack of land, 
and/or health problems. Despite the return of peace, they tend to continue to be 
largely powerless and marginalized. As described earlier, this creates difficulties 
in fully engaging a substantial sector of the population in development efforts.
 Under these circumstances, a well-designed reparations program can help 
rebalance local power. Most obviously, it can put much-needed resources into 
the hands of the worst off, which in turn may underscore and make public the 
state’s recognition that those people have suffered disproportionately. But even 
such services as schools, roads, or health centers, which will benefit everyone 
living in the area, including perpetrators, bystanders, and rescuers as well as 
victims,51 may help rebalance power in favor of victims. If needed services 
for all come to the community because of the needs — and, even better, the 
efforts — of victims and survivors, it provides them with a source of status and 
pride in the eyes of their neighbors. One source of status in many cultures and 
communities is the ability to bring resources to bear for the common good, 
to be a benefactor.52 By making clear that victims are the reason that services 
arrive, even if those services benefit everyone, collective reparations can begin 
to address an existing power imbalance. This may, in turn, allow for broader 
participation by the victims in local governance.
 Ideally, reparations programs should maximize the relative advantages of 
both the individual and collective approaches in combining them. Experiences 
dealing with the reintegration of ex-combatants may be helpful here. Accord-
ing to the World Bank’s Sarah Cliffe, one planned modality of reintegration 
payments to demobilized combatants in Aceh involved a small individual cash 
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payment, a somewhat larger voucher for individual services, such as school 
fees or vocational training, and a third component of community development 
vouchers. These vouchers, given to each ex-combatant, entitled him (and rarely 
her) to pool the resources represented by the voucher with others to fund com-
munity programs. The vouchers had no redeemable cash value except when 
combined with others, and could only be used for collective purposes.
 This sort of scheme has a number of potential advantages when applied to 
reparations for victims. It allows for small individualized payments to be made, 
while at the same time focusing the bulk of resources elsewhere. It makes vic-
tims the agents of positive change in their communities, with positive impacts 
on local power dynamics. In this instance, that effect is strengthened because 
it is victims, collectively, who decide which projects are a priority, and these 
projects are clearly differentiated from regular government spending. It also 
creates a mechanism for collective decision-making that may outlive a repa-
rations program, especially in communities with large numbers of victims. 
It maximizes the potential of collective reparations, while minimizing the 
drawbacks. 


delivery systems and destinations of reparations


As mentioned earlier, on a macro scale it is probably impossible to detect the 
economic contribution of reparations programs, if any, to development. How-
ever, on the community, family, and individual levels, the type of reparations, 
how monetary compensation or service packages are provided, and the pos-
sibility of using even modest amounts of money to jump-start local demand 
or local productive capacity may be significant. This is especially true given 
the baseline level of poverty of most beneficiaries. In this section, we examine 
some of the implications for using different modalities and delivery systems of 
reparations.


in-kind and monetary reparations


The development impact of reparations may in some cultural contexts be 
different depending on whether reparations are made as in-kind restitution 
for losses or through cash payments as compensation. Restitution in kind 
includes housing materials, farm or grazing animals, seeds, and work and 
domestic implements, such as hoes and pots. While economists will argue that 
providing goods rather than cash is inefficient,53 there are a few reasons why 
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augmenting restitution in kind might have a differing impact on both the repa-
ratory effect and on long-term development.
 First, the symbolic values are different: replacement goods are a tangible 
connection to what was lost, whereas money is generic. This is why interna-
tional law traditionally favors restitution if at all possible, and considers mon-
etary compensation only for goods (and people) that cannot be replaced. Sec-
ond, the relative values of money and goods in certain societies are different. 
Of all the potential types of reparations, money is the most controversial: in 
some places, monetary reparations for the death of a loved one is considered 
“blood money”; in others, cash is associated with colonial impositions and the 
necessity of wage labor; and in some places, wealth and worth are measured by 
money, while in others wealth is measured in cattle, pigs, or other goods, and 
personal worth is a function of giving away assets to the community rather 
than saving them. In many traditional non-Western cultures, different kinds of 
money have different uses, with cash often associated with more crass, com-
mercial dealings, and other products (pom, shells, cattle, and offerings, among 
others) seen as valuable in solemn contractual or important interpersonal 
dealings.54 While, in many cases, these differences may be nothing more than 
residual at this point, when highly symbolic, emotion-fraught goods are at 
stake they may resonate. Thus, in Rwanda, reparations paid from one commu-
nity to another shortly after the genocide under traditional notions of gacaca55 
took the form of cattle — the traditional marker of wealth in east Africa — not 
cash. In East Timor, reparations for property and personal damage under the 
community reparations procedures included young pigs or chickens and cer-
emonial beads.56


 At the same time, the line between personal and property losses may not 
be the same in all societies. In some places, domestic animals may be seen as 
sentient beings more akin to extended family, while in others even crops and 
domestic goods may have spirits. This is especially true in the cosmovision of 
indigenous cultures. Thus, the loss of these things may be felt as more than 
the loss of “mere” property. It is quite striking in the testimonies of victims 
the number of times people enumerate losses of crops, domestic animals, and 
tools with great specificity, even decades after the losses took place, as the tes-
timony of the K’ekchi survivor in the opening quote of this chapter suggests.
 Third, restitution in goods rather than compensation may change the 
intra-family and gender-based effects of the payment. The domestic economy 
tends to be the sphere of women, while the cash economy is that of men. Con-
trol over resources will then tend to depend on whose sphere they belong to, 
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so that the provision of goods will more likely retain them in the hands of 
women. Domestic animals in particular are more likely than cash to be used 
for improving the family’s nutrition or to augment an income stream under 
the control of women. In turn, studies show that income controlled by women 
is more likely to be spent on nutrition and the education of children.57


 Admittedly, restitution in kind may not be practicable in urban areas, nor 
may it have the same resonance in all cultures, even rural ones. But even there, 
care should be taken to think about culturally appropriate and economically 
beneficial forms of noncash individual payments, whether these be hous-
ing materials or tools that would give victims the means to live with dignity. 
Thought should also be given to the nature and size of available markets: if the 
things people most need cannot be bought locally, cash payments may end up 
benefiting urban or foreign elites and not creating any kind of multiplier effect 
at the local level. They may even serve to drain the local economy of human 
resources, as when people use their reparations payments to send their young 
abroad to work as migrant labor.


cash payment delivery systems


Most individual compensation programs have issued checks for the full value 
of the promised compensation. Two alternatives to lump-sum payments are 
bond issuance and periodic pensions. As a compensation distribution strat-
egy, bonds allow the government to make an early statement that a wrong was 
done, and that reparation will be paid, while allowing the payment to be amor-
tized over a number of years, thus lessening the fiscal impact. This allows a 
cash-strapped government to make larger payments to victims, at least in prin-
ciple. For example, Argentina financed relatively large payments (on average 
close to $224,000) to the families of the disappeared by issuing bonds to them, 
payable in full over a sixteen-year period in 120 monthly payments, including 
interest and principal, after a 72-month grace period.58


 While allowing for larger payments and an important early commitment 
to repair, however, issuing bonds creates two major problems: it forces the vic-
tims to bet on the government’s future financial probity, and it forces them to 
wait a long time to be paid in full. Both problems surfaced in Argentina, when 
the 2001 financial crisis temporarily led to the suspension of the payment of 
bond proceeds, and forced many victims to sell their bonds on secondary mar-
kets for less than face value in order to obtain needed cash.59 Thus, richer and 
younger recipients were able, in practice, to receive more than those who were 
poorer, older, or with fewer alternative sources of funds.
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 The Chilean reparations program provided for a periodic pension rather 
than a single lump-sum payment for the families of those killed or disap-
peared.60 The payment, calculated according to average civil servant wages, is 
divided in fixed percentages among the spouse, parents, and children of the 
deceased or disappeared, with each child receiving the stipulated percentage 
until age twenty-five, even if the total exceeds 100 percent. Where adequate 
infrastructure for distribution of a pension exists, it may be preferable because 
some income will accrue to each family member, rather than running the risk 
of a lump sum being appropriated by the strongest. A pension is also a con-
tinuing reminder of the state’s commitment to make good on the harm, even 
if the actual sums involved are far from adequate for support (as is the case in 
Chile). However, it also puts on the victims the risk that the state will decline 
to continue paying, leaving them with a smaller overall recovery. Periodic 
payments also require an ongoing administrative structure; in countries with 
other pension systems, pensions to victims may simply be folded into an exist-
ing administration, but where such programs are incipient or badly managed, 
victims may suffer.
 On a national scale, the amounts involved in reparations payments are rela-
tively small, but if those payments are relatively regionally concentrated and 
injected into otherwise cash-poor areas, they could make a significant differ-
ence at the local and regional level. They could result in a short-lived burst of 
spending that flames out in a year or two, leaving its recipients no better off; 
they could stimulate increased crime against recipients; or they could simply 
provide the means for larger numbers to flee the area and resettle in the United 
States, Europe, or large cities. In either case, the development impact at the 
local level will be minimal (except perhaps for eventually stimulating remit-
tances from successful migrants).61 On the other hand, reparations in the form 
of a small, regionally focused infusion of cash could serve as the catalyst for 
locally generated productive investment, local demand, and sustainable liveli-
hoods, maximizing the impact of small amounts of money and tapping into 
local capabilities in ways that can be similar to the injection of micro-lending.
 To encourage a link between such a reparations program and sustainable 
development would involve a process of education, training, and planning 
around finances and small investment opportunities, encouraging recipients 
to use local vendors when possible. It may also involve stimulating the creation 
of mini–credit unions or other local (formal or informal) banking systems with 
initial capital formed from reparations payments, which could give beneficia-
ries both access to credit and shares in a potentially profitable enterprise.62 
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Cash payments disbursed as part of disarmament, demobilization, and reinte-
gration (DDR) programs regularly include training in both concrete skills and 
financial management, but with reparations programs little seems to be done 
beyond, at most, opening a bank account for recipients. Governments may 
object that it is paternalistic to tell people how to spend their money, but surely 
laying out options and possibilities is not the same as coercive limits to spend-
ing.63 Indeed, when given the option early enough in a reparations process, 
beneficiaries may well see advantages to a community-development-centered 
approach that entails aspects of financial management.
 To date, productive activities make up only a small part of the plans of 
reparations programs. In Guatemala, the PNR has set aside a small fund for 
productive activities and is beginning to explore how the program could sup-
port investments in, for example, solar energy. It also has a proposed fund 
for women structured along the model of a communal bank. Women would 
receive small amounts ($300 to $350) for productive activities, along with liter-
acy classes. The program is still not under way, although several other (private) 
microcredit schemes are operating within the most hard-hit areas. Several of 
the Peruvian community projects referenced earlier involve productive activi-
ties, from planting pasture and buying grazing animals to a handicrafts center, 
although most focus on the basic infrastructure necessary for agriculture and 
rural life. In South Africa, the private sector Business Trust, in collaboration 
with local governments, is providing skills training and cofinancing for tour-
ism and other productive projects in communities heavily affected by apart-
heid, including several that have recently recovered land. However, although 
the goals include reconciliation and reconstruction, the program is billed as an 
antipoverty rather than a reparations initiative.64


trust funds


Reparations may also come from a trust fund created for the purpose of fund-
ing reparations to individuals, through service providers, or in the form of proj-
ects that benefit a community. Given that any reparations program requires 
time to lay its groundwork (at a minimum, the time needed to identify victims 
and projects and to acquire and distribute funds), the establishment of a trust 
fund at the beginning of a reparations process furthers at least four objectives. 
These objectives should be of interest both to development professionals and 
transitional justice professionals.
 First, establishing a trust fund gives victims a concrete institution to focus 
on, both for advocacy and accountability, and lets them know that a definite 
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pool of money exists for reparations. This should strengthen the demand 
for transparency and accountability with respect to that specific institution, 
which should assist the community to define the process of reparations and 
any resulting development impacts. This is very much in keeping with Sen’s 
emphasis on development as freedom, which advocates for the right of a com-
munity to define its own development goals. 
 Second, establishing a trust fund allows the funding of discrete projects 
by application, potentially involving civil society and victims in a dialogue 
about how reparations could be best used in their particular situation. The 
involvement of civil society actors as intermediaries with a trust fund may also 
strengthen and promote civil society (although it may also create competition 
for funds and put less vocal communities at a disadvantage). Representatives of 
survivor communities can be included on the governing body of a trust fund 
to serve as links to those communities.
 Third, a trust fund can maintain the flexibility to fund both collective and 
individual reparations as needed. As discussed above, a combined approach 
may maximize the impact of such programs, both in terms of dignification 
and in terms of development objectives. Without a trust fund, the flexibility to 
adjust to the local situation may be lost; for example, the reparations program 
may be defined at the outset as purely collective or purely individual in nature.
 Fourth, a trust fund could be funded and managed by both domestic and 
international sources and actors, creating the possibility that the international 
community, especially those countries that may have had some connection to 
the conflict, could make a contribution to reparations for victims. A measure 
of international oversight may also be especially useful when domestic gover-
nance structures are weak. A major challenge for any trust fund, as with any 
reparations program, will be in securing adequate funding to fulfill its man-
date. A number of government-created trust funds have had little success to 
date in attracting sufficient sources of capital.65 At times, however, the trust 
fund form may prove useful in channeling resources from a wide variety of 
sources.
 One prominent example of a trust fund is the Victims’ Trust Fund (VTF) of 
the International Criminal Court, which, although connected to a court, may 
provide a useful model for trust funds in other situations.66 The VTF was estab-
lished by the Assembly of States Parties of the ICC in September 2002,67 as pro-
vided for in Article 79 of the Rome Statute, which mandates that a trust fund 
be established for the benefit of victims of crimes within the jurisdiction of the 
court, and of their families. The VTF is therefore limited to serving victims of 
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genocide, war crimes, and crimes against humanity. Victims, in this case, may 
include organizations and institutions as well as individuals.68 The VTF has 
two mandates, the first to provide reparations to victims participating in cases 
before the court, upon a conviction, and the second to use “other resources” 
to provide interim assistance to affected communities, again for crimes within 
the jurisdiction of the court. The VTF may receive fines and forfeitures from 
convicted persons, but it may also receive funds from, among other sources, 
voluntary contributions from governments, international organizations, indi-
viduals, corporations, and other entities.69


 The VTF may not undertake projects that would predetermine any issue 
before the court, cause prejudice to the rights of the accused, or compromise 
any of the issues related to the participation of victims in the situation, and it 
must receive the approval of the relevant chamber for its activities.70 However, 
the fund otherwise retains discretion with respect to the form that this second 
mandate should take, and has decided to focus on projects of physical rehabili-
tation, psychological rehabilitation, and material support. Projects are selected 
from proposals solicited by the VTF Secretariat, in an increasingly formalized 
process, and are carried out by local partners, usually civil society groups. 
Although the VTF’s work is in its early stages, its projects in the Democratic 
Republic of Congo and Uganda are expected to include microcredit programs 
targeted at reintegrating and supporting victims of rape and sexual violence 
and physical mutilation, as well as vocational training and counseling.71


 As noted above, with a trust fund private actors could be involved in the 
funding of reparations, which may be especially appropriate where a link can 
be drawn between high profit margins and the origins or continuation of con-
flict. There are some precedents for private funding for reparations, although 
most of the examples are underscored by the reluctance of private actors to 
take any actions that could be construed as admitting culpability for the vic-
tims’ harms. The South African TRC recommended that the private sector pay 
a one-time levy on corporate income and a donation of 1 percent of market 
capitalization of public companies, a retrospective surcharge on corporate 
profits, and a “wealth tax” to make repairs for the excess profits generated by 
apartheid-era wages and restrictions on labor, but the private sector refused; 
although, as noted above, the Business Trust has provided funds to hard-hit 
communities without naming them as reparations.72 The Peruvian PIR is 
financed in part by the “óbolo minero,” a voluntary contribution of 3 percent of 
net profits to the government by mining companies, but it is not specifically 
tied to reparations and has many claimants; a windfall profits tax on mining in 
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Peru was rejected. Private funds could also come from the tracing and confis-
cation of the assets of perpetrators and the ill-gotten gains of former leaders. 
The Peruvian PIR is also partially financed (15 million new soles for 2007, or 
approximately US$4,745,334) from a special fund set up to hold monies recov-
ered from former government officials accused of embezzlement from the 
state.73 However, there are multiple demands on the fund’s assets, and once the 
current assets are depleted it is unclear where more will come from.


reparations and the international development community


To serve their expressive and symbolic function, reparations should come pri-
marily from the parties responsible for the violations. Thus, in cases of state-
sponsored human rights violations, it is important that reparations come from 
the state, rather than from outside agencies. However, this does not mean 
that IFIs, aid agencies, and private actors have no role to play. As donors, they 
provide funding and technical assistance that may determine which postcon-
flict initiatives are implemented, either through the international community 
directly or by internationally assisted local partners. Transitional justice initia-
tives, in the form of prosecutions, truth-telling, and especially security sector 
reform and DDR, have been heavily dependent on external support and funds 
from multilateral and bilateral donors.
 Reparations programs have also benefited from external support, but to 
a much lesser extent. This may in part be because it is difficult to show the 
necessary favorable payback periods and rates of return on investment in a 
reparations program, given its focus on intangibles, such as dignification and 
inclusion. At the same time, however, there may be risks, especially with large, 
multilateral donors, in allowing the conceptual basis or practical implemen-
tation of reparations projects to be too closely linked to or dependent on the 
other agendas of a donor. A bias in the culture, expertise, and mission of these 
institutions may lead to excessive focus on the monetizable aspects of pro-
grams, or to the imposition of unrealistic cost-benefit evaluation rubrics. Fur-
thermore, in implementing their other agendas, donors may also make repara-
tions programs more difficult: too strong a focus on cutting budget deficits and 
state payrolls to meet externally imposed structural adjustment, for example, 
will undermine a government’s ability to fund any kind of reparation scheme.
 On the other hand, an understanding among donors of the potential and 
purposes of reparations programs may overcome opposition and free up 
resources for such programs. For IFIs — and the World Bank in particular — the 
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trend appears to be an increase in their postconflict work, and support for rep-
arations programs could in theory become part of this growing postconflict 
agenda.74 However, several of those involved in World Bank activities agreed 
that until now, at least, reparations projects have been mostly off the Bank’s 
radar. In part, little is known about how reparations programs have worked 
and might work outside the context of post–World War II Germany, and there 
is therefore a sense that such programs are a luxury that poor countries can-
not afford. In addition, reparations programs seem unnecessarily political: 
Why take the chance of exacerbating tensions between beneficiaries and those 
left out, or seeming to take sides in the past conflict, when the problem can be 
avoided by terming the provision of resources to those injured by the conflict 
“victim assistance” rather than “reparations”? A clear explanation of the ratio-
nale behind reparations programs and the difference between court-ordered 
tortlike remedies and the kinds of reparations possible after massive conflict 
would help bridge the gap between transitional justice practitioners and World 
Bank personnel, with the hope that in time economic actors would make room 
for and support reparations efforts alongside victim assistance.
 At the same time, while most donors have been slow to provide significant 
material or technical support to reparations programs in a postconflict setting, 
they do provide significant support for DDR and for the reform of the security 
sector. Donors justify this focus by framing the reintegration of former com-
batants and the removal of arms from circulation as a security issue, which 
has been shown to have major implications for the stability of society and the 
economy. One recent study of aid patterns after conflict in Rwanda and Gua-
temala showed that, over the eleven-year period in question, security sector 
reform, including DDR, received the bulk of aid that went to transitional jus-
tice measures — more aid than went to criminal prosecutions, truth commis-
sions, traditional justice mechanisms, or reparations.75 However, it is not clear 
that this very strong emphasis on DDR, possibly to the detriment of other 
approaches, is the best means to stabilize the society and the economy.
 While there are benefits to donors taking on DDR, there are also tensions if 
the demand for reparations is not taken up simultaneously. DDR often works 
by creating incentives for former combatants to turn in their weapons and 
reintegrate into society in a nonmilitaristic role. However, reparations, because 
it is not framed in terms of security, may be pushed off for months, if not years, 
after a conflict. This can create the perception that combatants or perpetra-
tors will be compensated and given social benefits, whereas the victims may 
receive nothing. It is hard to advance goals of either reconciliation or social (re)
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integration or an end to the exclusion of marginalized groups without better 
attention to this imbalance. Indeed, as de Greiff has noted, at a rhetorical level 
some DDR efforts have begun to reflect this criticism, noting the broader con-
text in which they operate while maintaining the primary aim of promoting 
security.76 But, while working with different populations — combatants and 
victims — DDR and reparations programs share certain similar challenges. 
Both types of programs must, for example, define beneficiaries, benefits, and 
the goals of the program. 
 Reparations and development agency agendas overlap during the period of 
planning and programming after a conflict has ended, when there is an oppor-
tunity for donors to understand the extent to which national funds will need 
to be committed to reparations programs, and to hold governments account-
able for promises to institute reparations initiatives. Bilateral agencies and the 
UNDP have provided significant support for reparations initiatives within the 
context of support for transitional justice generally. As a percentage of overall 
development aid, though, support for transitional justice has been minor —  
in the study referred to above covering Guatemala and Rwanda, aid for all 
transitional justice came to about 5 percent of all development aid.77 About 20 
percent of all aid to transitional justice in Guatemala went to reparations — for 
mental health, exhumations, and assistance in setting up the PNR — while in 
Rwanda the figure was 5 percent — and was used for mental health program 
support and commemorative museums and sites.
 In addition, the UNDP in some situations has served as the administrative 
vehicle for national and international funds related to reparations.78 Together 
with the German cooperation agency GTZ, the UNDP has been involved in the 
conceptualization of the reparations program in Guatemala and especially with 
the psychosocial aspects of working with hard-hit communities.79 The UNDP 
identifies reparations programs as one of the “four pillars” of transitional jus-
tice and recognizes both financial and nonfinancial measures as reparations. 
In practice, however, the UNDP does not initiate programs but responds to 
government requests. If a reparations program has, for instance, been included 
in a peace agreement or the recommendations of an official truth commission, 
the UNDP can follow up, but otherwise it is limited to serving as an “honest 
broker” with strong government connections in a dialogue between govern-
ment and civil society.
 The most important contribution that international development actors 
could make to creating viable reparations programs would be to build consid-
eration of reparations into the initial discussions of government budgets for 
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the immediate post–armed conflict years. Setting up reparations discussions 
at the point of negotiation of peace accords or initial government plans would, 
for example, allow them to become part of a UNDP assistance framework, 
which would then permit follow-up and would make it more difficult for gov-
ernments to cite budgetary impossibility as a reason not to implement repara-
tions. To the degree that development actors play a role in the peace accords 
and initial government plans, they should ensure that reparations are at least a 
viable possibility.


conclusions and recommendations


It is under a capabilities-centered, bottom-up approach to development that 
the strongest links can be made to transitional justice generally, and repara-
tions programs in particular. Like development more broadly, reparations is a 
process, not a deliverable. The most important determinant of success is how 
things are done — that is, whether the discussion and delivery of reparations 
are set up in a way that makes the goals of acknowledgment, respect, resto-
ration of dignity, and civic interest in the betterment of lives a felt reality for 
survivors.
 A well-designed and implemented reparations program can have follow-on 
and spillover effects that affect longer-term development. Such a program can 
help to create sustainable, culturally relevant change while addressing both 
root causes and survivors’ immediate needs. Reparations can play an impor-
tant role in changing citizens’ relationship to the state, in strengthening civic 
trust, and in creating minimum conditions for victims to contribute to build-
ing a new society. At the same time, the resources — human, institutional, and 
financial — available for reparations will obviously vary depending on the level 
of development. While the two processes are different and should not be con-
flated or merged, there are a number of ways in which they can strengthen and 
complement each other. Indeed, care should be taken to ensure that repara-
tions programs complement development efforts (and related state functions) 
rather than duplicate them.
 For development experts, especially those in aid agencies and IFIs, the 
needs and contours of a reparations program need to be considered early on, 
in initial donor conferences or during negotiations for a post–armed conflict 
government. Governments need to consider both a budget and the specific-
ity of programming as early as possible. Those funding DDR should simul-
taneously think about funding reparations. For both DDR and reparations 
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programs, if individuals receive cash, they should also receive some training 
in budgeting and investing so as to maximize the long-term return. Transi-
tional justice experts need to better understand the financing process and 
engage with banks, governments, and donors early enough to influence bud-
get allocations for the three- to five-year planning period. Post–armed conflict 
reconstruction and initial economic development planning will overlap with 
the time frame in which reparations are being negotiated for the victims of the 
conflict — after initial emergency and humanitarian aid has ended but before a 
business-as-usual phase sets in. The lack of adequate provision and sequencing 
has meant that many reparations programs only come about twenty or more 
years after the end of the violations they are meant to redress, when both their 
material and symbolic effect is attenuated. It may be, however, that a time lag is 
inevitable, and that reparations should be conceived of as a multigenerational 
effort that takes into account the multigenerational effects of trauma.80 Thus, 
reparations for the first generation could focus on livelihood reconstruction, 
psychosocial and medical assistance, and dignification, while for the second 
and third generations a focus on education and social empowerment would be 
appropriate.
 Both collective and individual reparations can contribute to dignifica-
tion — or not. Collective reparations should not be automatically rejected by 
human rights groups and NGOs. Rather, they should be designed to maximize 
both the perception that victims are contributing to their community and the 
ability of victims’ and survivors’ groups to establish priorities for social spend-
ing. While individual reparations are important, they need not be entirely, or 
even mostly, made up of a one-time cash award. In particular, in-kind restitu-
tion of domestic animals, housing materials, seed, and tools may have more 
positive effects in rural communities. Conversely, reparations must have at 
least some individualized component to fulfill its goals — the provision of basic 
services, no matter how needed or how well executed, will not serve the same 
functions.
 In this context, those designing reparations programs should make con-
scious efforts to rebalance power after a process of victimization, making the 
survivors and their descendants empowered to shape and take ownership over 
the process of reparation. Those affected by violence should ideally see them-
selves as and be agents of positive change, with the capacity to organize around 
solving shared problems.
 States planning reparations programs should think about service provision 
that does not duplicate existing services but rather improves these for all while 
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providing tailored and complementary help to victims and survivors. They 
should also maximize the ability of such programs, where needed, to eventu-
ally merge into the regular government (and budget). They should use NGO 
providers, where needed, to infuse programs with new knowledge and energy, 
in the areas of community mental health, exhumations/forensics, or participa-
tory budgeting, for example.
 Reparations cannot, and should not, replace long-term development strat-
egies. But they can be designed to be the initial “victim-friendly” face of the 
state, creating habits of trust and rights possession among their target popula-
tion that will set the stage for a more positive long-term interaction between 
the state and a sizeable group of its citizens.
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Security and development are increasingly understood as being linked, par-
ticularly in countries emerging from armed conflict. This can be seen in the 
emergence in the late 1990s and the growing use and acceptance since then 
of the concept of security sector reform (SSR). While it does not necessarily 
refer to new practices or ideas employed or thought up only among donors, 
SSR as a concept linking security and development did originate in the donor 
community. From its inception, SSR has been articulated explicitly in terms 
of its connection to development. It is, most would agree, a development con-
cept. SSR is also a notion from which a number of links can be drawn to tran-
sitional justice. The clearest example of this might be vetting measures aimed 
at excluding human rights abusers from security sector institutions, but others 
are explored below. While this is acknowledged in the field of SSR, however, 
the links between SSR and transitional justice have received much less atten-
tion than those between SSR and development. There is much less consensus 
that SSR also is a transitional justice concept.
 In this chapter, we seek to map out some of the links between transitional 
justice, SSR, and development. We first review the concept of SSR from a 
development perspective, and then examine it from a transitional justice per-
spective. Our main argument is that while in practice transitional justice and 
SSR have often seemed to be in tension, there is potential for them to comple-
ment each other as well, and to a certain extent to converge in the notion of a 
justice-sensitive approach to SSR. On the one hand, development-focused SSR 
is a critical tool in the prevention of the recurrence of widespread and serious 
abuses, which is an important long-term objective of transitional justice, and 
it is a directly enabling factor for certain transitional justice measures, such as 
prosecutions and truth-telling. On the other hand, we suggest that a justice-
sensitive SSR — one that takes seriously the concerns of transitional justice and 
directly deals with past serious human rights abuses — conceptually fits within 
the broad framework of SSR as a development tool.
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 In addition, we propose that a justice-sensitive approach may have the 
potential to enhance the developmental impact of SSR by improving the legiti-
macy of security institutions and promoting the inclusion of citizens. Justice-
sensitive SSR may serve to improve legitimacy in the long term by endorsing 
a more holistic concept of accountability, encouraging not only structural but 
also symbolic reforms, and making a case for coherence of SSR with other tran-
sitional justice measures. A justice-sensitive approach also seeks to reinforce 
the inclusion of all citizens, but in particular of victims and other marginalized 
groups, by advancing their representation among the security sector’s person-
nel, encouraging the establishment of structures that meet their specific secu-
rity needs, and having a keen interest to directly empower them as citizens. At 
the same time, though, a justice-sensitive approach to SSR in transitional and 
developing contexts will be subject to the same constraints and challenges as 
all SSR work, including those related to coherence, capacity, and local owner-
ship and politics. In this sense, transitional justice practitioners engaged in SSR 
should learn from the experiences of SSR and development actors. Dialogue 
and coordination are called for in order to promote mutual reinforcement of 
transitional justice and SSR.


security sector reform


There is no commonly agreed upon definition of the concept of security sector 
reform. Two of the most accepted but somewhat different definitions are those 
articulated by the United Nations (UN) and by the Organisation for Economic 
Co-operation and Development’s Development Assistance Committee (OECD 
DAC). The UN’s definition of security sector, as contained in a 2008 report of 
the UN secretary-general, refers to the range of “structures, institutions and 
personnel responsible for the management, provision and oversight of secu-
rity in a country.” Security sector reform, according to the report, “describes a 
process of assessment, review and implementation as well as monitoring and 
evaluation led by national authorities that has as its goal the enhancement of 
effective and accountable security for the State and its peoples without dis-
crimination and with full respect for human rights and the rule of law.”2 The 
OECD DAC uses the term “security system,” which is broader than the UN’s 
concept of security sector and includes core security actors, management 
and oversight bodies, justice and the rule of law institutions, and nonstatu-
tory security forces.3 The OECD includes both the judicial sector and nonstate 
actors in the security system; the UN, on the other hand, states that elements 
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of the judicial sector “in many instances” are included, and that nonstate actors 
“could be considered part of the security sector.” In both definitions, the idea 
of providing security both effectively and accountably is key. The two major 
categories of SSR activities are “measures aimed at restructuring and improv-
ing the capacity of the security forces and justice institutions” and “measures 
aimed at strengthening civilian management and democratic oversight of the 
security forces and justice institutions.”4 Both the UN and the OECD stress the 
importance of national or local ownership of the process, and the OECD also 
emphasizes sustainability as a key principle.5


 In this chapter, we use the term “security sector reform” because we wish to 
focus our analysis primarily on security institutions, but we do not disagree 
with the OECD DAC definition and the idea of a holistic and coherent approach 
to addressing security and justice issues.6 We also focus on SSR in particular 
contexts — postconflict and post-authoritarian situations — which allows us to 
link it to transitional justice. “What makes post-conflict SSR different” from 
SSR in other contexts, explains the SSR expert Heiner Hänggi, “is the fact that 
[in addition to aiming at effective and accountable security] it has to tackle a 
third objective, namely, to address the specific legacies of violent conflict and 
to focus on issues that are rarely pursued in SSR programmes.” These include 
the need “to redress past crimes and atrocities and to promote reconciliation.”7 
As will be discussed below, little attention has been paid to this third objective 
of SSR, and how it relates to transitional justice, beyond the acknowledgment 
that dealing with the legacies of the violent past is important to the contribu-
tion that SSR can make to governance.8


the development approach to ssr


The reform of security institutions has been practiced at many times, in devel-
oped and developing countries, and before, during, and after armed conflicts 
and periods of authoritarian rule. The specific notion of “security sector 
reform” — reforming the security sector so that it provides effective security 
for citizens through a democratically accountable process with the long-term 
goal of contributing to sustainable development — originated in the 1990s as 
an explicit development concept. SSR “provided an overarching concept that 
intellectually justified the development community’s venture into security-
related activities.”9


 When Clare Short, the then UK secretary of state for International Devel-
opment, used the term in 1999, she spoke of poverty reduction as the main 
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development priority, and of “bloated, secretive, repressive, undemocratic and 
poorly structured security sectors” as a principle obstacle to poverty reduc-
tion. They were seen as an obstacle because they divert resources from devel-
opment purposes; because their involvement in the economy leads to gross 
inefficiency, corruption, and lower levels of investment; and because they are 
a source of insecurity, armed conflict, and human rights abuses — which have 
enormous development costs — rather than security, which she described as 
an “essential prerequisite for sustainable development” and a priority of the 
poor, who need it for purposes of work, education, and health. “We are there-
fore entering this new area of security sector reform in order to strengthen our 
contribution to development.”10 The UK Department for International Devel-
opment’s (DFID) use of SSR as a development concept11 subsequently spread 
throughout the donor and international community.
 Currently, the UN and the OECD DAC both understand SSR similarly to 
DFID in terms of its developmental objectives. The secretary-general’s report 
on SSR speaks fairly broadly about security as a prerequisite for development, 
security sectors as an obstacle to development, and reform of these sectors 
being aimed at contributing to development. “The most fundamental lesson 
for the United Nations” — regarding SSR — “is that security is a precondition 
for sustainable peace, development and human rights,” argues the report. “In 
development contexts,” however, “an inefficient and unaccountable security 
sector can be a major obstacle to democratic governance and can undermine 
the implementation of poverty reduction strategies.” Therefore, the “goal of 
the United Nations in security sector reform is to support States and societ-
ies in developing effective, inclusive and accountable security institutions so 
as to contribute to international peace and security, sustainable development 
and the enjoyment of human rights for all.”12 The OECD DAC refers to security 
system reform as a “development approach,” similarly centered on the idea of 
security (and the provision of security) being a precondition of development: 
“A democratically run, accountable and efficient security system helps reduce 
the risk of conflict, thus creating an enabling environment for development.” 
Just as with health and education, security is a question of service delivery 
that is “of critical importance for supporting sustainable development.”13 SSR 
appears in certain developing countries’ Poverty Reduction Strategy Papers 
(PRSPs) as well. Liberia’s PRSP, for example, states that the “central goal for the 
security sector is to create a secure and peaceful environment, both domes-
tically and in the sub-region, that is conducive to sustainable, inclusive, and 
equitable growth and development.”14
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 Analysts outside the UN and donor community also refer to SSR as fun-
damentally linked to development. Hänggi, for example, describes it as being 
“driven by the understanding that an ineffective, inefficient and poorly gov-
erned security sector represents a decisive obstacle to sustainable develop-
ment, democratisation, conflict prevention and postconflict peacebuilding.”15 
According to Michael Brzoska, the SSR agenda has a “clear normative and 
practical commitment to development. Reform is thus ideally planned and 
implemented in a way that maximizes its contribution to development.”16 
Brzoska is more specific, though, about the specific links between SSR and 
development — that is, about how SSR may contribute to development. He 
cites four main intermediate goals of SSR that may lead to poverty reduction, 
which we paraphrase here: 


• reduction of spending on security forces, which makes resources 
available for poverty-reduction activities;


• improved security/protection for individuals and their property; 
crime and violence can lower growth rates, destroy livelihoods, and 
reduce confidence in savings and investment, and, importantly, they 
affect poor people more than others;


• improved contribution of the security sector to conflict prevention 
and management, as armed conflict is seen as a major cause of pov-
erty; unreformed security forces can be a source of conflict; and 


• greater participation of poor people in decision-making and oversight 
related to the security sector and greater access to security and justice.


According to Brzoska, these links are well established, but there are acknowl-
edged gaps and the various objectives are not without internal tensions.17


 In terms of the first point, a World Bank and International Monetary Fund 
(IMF) study has shown that higher levels of military expenditure do on average 
lead to lower growth rates and income levels, especially in developing coun-
tries. The economist Paul Collier argues that this expenditure can be reduced 
in ways that do not increase the risk of conflict.18


 The second two points are based on the connections between security and 
development, and the idea that more effective and accountable security insti-
tutions will increase security. At the individual and community level, Frances 
Stewart contends that, in addition to security leading to development, security 
is itself an “intrinsic aspect of development.” If the objective of development is 
“the enlargement of human choices” (human development), then security, even 
defined narrowly as relating to interpersonal violence or the risk of it, is part of 
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development because insecurity “cuts life short and thwarts the use of human 
potential.”19 That lack of physical security is a major concern of the poor, and 
that such institutions as the police are often seen by the poor as sources of that 
insecurity, has been an extremely important finding of World Bank poverty 
assessments.20 The broader notion of “human security” has also influenced SSR 
as a concept and provides a conceptual link to development: human security 
posits the protection of the individual as its primary goal and recognizes either 
that violent threats to individuals are “strongly associated with poverty, lack 
of state capacity and various forms of socio-economic and political inequity” 
(conceived narrowly), or that threats to individuals “include hunger, disease and 
natural disasters” (conceived more broadly).21 Some, indeed, are critical of the 
concept of human security precisely because it is so broad as to overlap with 
or even be indistinguishable from human development.22 There is a growing 
literature on the relationships between security and development (the “secu-
rity-development nexus”) and, more narrowly, conflict and economics, which 
suggest that the relationship works in both directions — that is, security can 
facilitate development, and development can facilitate security. The theoretical 
mechanisms underlying this relationship are contested and knowledge gaps are 
acknowledged, and it is beyond the scope of this chapter to enter that discus-
sion, except to say that progress in interpreting the relationship is important for 
determining policies that are able to set priorities effectively in given contexts.23


 Finally, and as is discussed in a number of other chapters in this volume, 
the fourth link Brzoska identifies between SSR and development is about par-
ticipation, a critical element of the “rights-based approach” to development, 
and is based on the claim that the processes supported by development assis-
tance are as important, if not more so, for development as their immediate 
outcomes. These processes should be “participatory, accountable, and trans-
parent with equity in decision-making and sharing of the fruits or outcome of  
the process.”24


 The development approach to SSR faces certain challenges and constraints. 
According to the OECD DAC Handbook on Security System Reform, the main (and 
interrelated) challenges to donors include a lack of coherent strategy, a lack of 
capacity, and ensuring local ownership.25 This is worth emphasizing, because 
justice-sensitive SSR has to face the same challenges and may in fact have impli-
cations for how such challenges are addressed overall, as is discussed more 
below. There would appear, then, to be opportunities for lessons learned from 
and coordination with the experiences of SSR and development actors in deal-
ing with such issues.
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 A coherent strategy is difficult, because in any given context there may be 
multiple donor countries involved, with representatives from multiple agen-
cies within each donor government, attempting to engage with multiple actors 
from different domestic institutions and sectors in a wide range of activities, 
while balancing multiple and sometimes competing or contradictory objec-
tives and priorities. Increasing operational capacity, for example, may some-
times be in tension with improving overall accountability and transparency. 
The development approach does not always provide the guidance necessary to 
resolve these tensions. “Although poverty reduction provides a solid, but very 
broad, framework within which a great number of security-related activities 
can be usefully placed,” argues Brzoska, “such activities cannot be easily prior-
itised or sequenced.”26


 Lack of capacity affects both donors and the societies whose security sectors 
are being reformed, particularly in contexts of poverty and postconflict transi-
tion where institutions are weak and resources scarce. As Hänggi points out:


The socio-economic context will have a direct bearing on openings for 
SSR. States with higher standards of living are more likely to establish 
sustainable security. However, states that are the subject of statebuilding 
and reconstruction efforts tend to be characterized by limited social and 
economic capital, including reliance on humanitarian and development 
assistance, coupled with an absence of infrastructure and skills. These 
factors, exacerbated by long-standing governance deficits, represent sig-
nificant barriers to security sector reconstruction.27


Based on an OECD DAC survey of security reform in African countries, Eboe 
Hutchful and J. Kayode Fayemi conclude that capacity constraints should sug-
gest a lowering of expectations:


Indeed, given the institutional and resource constraints that character-
ise African countries, there is a real possibility that the elevated bench-
marks often associated with SSR will represent overkill. A set of more 
modest core goals, such as gradual and monitorable improvements in 
transparency, in sensitivity to human rights issues, and in the quality of 
defence and security management, would be more realistic.28


Lack of capacity has implications for coherence, because it may affect the ways 
in which the different priorities of SSR will be set, and it has implications for 
the degree of local ownership that is possible as well, because local actors may 
not be able to implement reform without capacity.29
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 But local ownership will be affected by political constraints as well. “Like 
any other policy,” observes Brzoska, “security sector reform has winners and 
losers, and, more often than not, powerful actors stand to lose from security 
sector reform programmes. Under such circumstances it is difficult to find 
local actors who are both willing to support reform and are in a position to 
actually implement it.”30 Coherence, capacity, and local ownership, then, are 
some of the challenges facing donors in SSR work, especially in developing 
and postconflict contexts.31 These are challenges that must be kept in mind 
when thinking about a justice-sensitive approach to SSR, which we turn to in 
the next section.


justice as security: ssr and transitional justice


“Transitional justice is a response to systematic or widespread violations of 
human rights.”32 SSR, on the other hand, is not limited to circumstances in 
which systematic or widespread human rights violations occurred. As noted 
in the previous section, SSR is also applied in development contexts and even 
in developed societies that are not confronted with a legacy of serious human 
rights abuse but face a need to improve the effectiveness or accountability 
of their security sectors.33 However, in societies emerging from conflict or 
authoritarian rule in which serious abuses took place, practices of SSR and 
transitional justice regularly occur alongside each other and are often sup-
ported by some of the same domestic and international actors. Nevertheless, 
the fields rarely interact, either in practice34 or in theory. In relevant writings, 
the other field is often not referred to, discussed at a level of generality that is 
almost void of meaning, or even misunderstood. Conversations between the 
two fields are commonly deadlocked around the tedious and often ill-framed 
peace versus justice debate.35 In the SSR literature, transitional justice is reg-
ularly meshed together or even equated with judicial reform.36 The report of 
the UN secretary-general on SSR does not discuss or reference transitional jus-
tice.37 The secretary-general’s report on the rule of law and transitional justice, 
on the other hand, provides only a fleeting reference to security sector reform 
and does not explain it or link it to or distinguish it in any detail from the core 
concepts of the rule of law, justice, and transitional justice that are defined and 
discussed in the report.38 The report devotes an entire section to vetting the 
public sector to screen out abusive officials but fails to situate vetting in its 
broader context of public sector or security sector reform.39 In another exam-
ple, the UK Department for International Development (DFID), in a recently 
published briefing note on justice and accountability, provides an overview of 
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how justice systems contribute to accountability. The note makes brief refer-
ence to transitional justice, which is defined as a means to pursue accountabil-
ity for the worst abuses in periods of transition. The note limits transitional 
justice to criminal prosecutions, truth and reconciliation processes, and repa-
rations and restitution, but does not include or refer to SSR (or institutional 
reform more broadly).40


 SSR and transitional justice experts and practitioners not only fail to under-
stand each other, but significant cultural and institutional barriers also persist 
between the two communities. Transitional justice actors generally come from 
and see their origins in the human rights community, which is often perceived 
as soft, lofty, and unreasonably idealist by security actors. The SSR commu-
nity, on the other hand, continues to be dominated by former uniformed 
personnel and political strategists, who are often perceived as too narrowly 
focused on operational concerns and overly realist by transitional justice and 
human rights actors. Few are those who attempt to cross the line and engage 
in constructive conversations with the other community, and they are often 
viewed with suspicion in their own community.41


 In actual transitional settings, transitional justice and SSR frequently share 
some of the same historical catalysts (such as poverty, access to resources, and 
identity conflicts), face some of the same social and political barriers to reform, 
and target some of the same institutions and individuals in their programs. 
At the same time, the immediate aims of SSR and transitional justice may 
diverge, and transitional justice and SSR programs can get in each other’s way 
during implementation. SSR and transitional justice practices frequently also 
compete for the same resources. For instance, a threat to criminally prosecute 
senior security officials may mobilize the security establishment against the 
reform process; the disarmament, demobilization, and reintegration (DDR) of 
former combatants may draw away resources from a reparations program for 
victims; a memorial commemorating victims may provoke intransigent reac-
tions among security officials; or resources dedicated to a transitional justice 
measure may delay or undermine the development of effective permanent 
state institutions. Both transitional justice and SSR will, then, be genuinely 
interested to preempt negative repercussions of the other’s practices on their 
own programs. However, these unavoidable actual interactions establish a 
relationship that remains at the level of competition and is determined by defen-
sive postures on both sides.
 But from a transitional justice perspective, this cannot be the last word. SSR 
is not just another field with which transitional justice de facto interacts and 
competes in transitional settings; it is a field in which transitional justice has an 
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intrinsic interest. In the SSR community, transitional justice is frequently mis-
understood to be based on no more than a narrow, backward-looking, mor-
alist notion of accountability.42 But such an understanding misses out on an 
important dimension of justice in transitional societies. Not only does account-
ability on its own provide for forward-looking, political justifications, but the 
concept of accountability by itself cannot fully capture the various aims that 
transitional justice pursues.43 For instance, if we were to live through a perfect 
transition44 in which we criminally prosecuted all abusers, documented and 
fully acknowledged the truth about all past abuses, and repaired all victims, 
but did not at the same time stop the continuation of the same abuses and did 
not build the rule of law, we would not provide justice. Preventing the recur-
rence of systematic or widespread human rights abuses is a significant aspect 
of effectively addressing their legacy and, therefore, of transitional justice.
 In transitional societies, efforts to prevent the recurrence of massive and 
serious human rights abuses and build the rule of law will include a range of 
measures, which will vary significantly according to the context and will have 
to be coordinated in order to complement rather than to obstruct each other. 
They will include peacekeeping and peacebuilding efforts; DDR programs; 
poverty reduction; constitutional, legislative, and administrative reforms; pub-
lic sector reforms and development efforts; economic development programs; 
curriculum and other educational reforms, and others.45


 Obviously, SSR will generally be central among the measures designed 
to effectively prevent the recurrence of systematic or widespread abuses and 
build the rule of law. More often than not, it is security agencies (including 
armed forces, law enforcement agencies, special forces, and intelligence ser-
vices), unofficial armed groups (such as insurgents, rebel groups, and freedom 
fighters), mercenaries and private military companies (contracted by security 
agencies or unofficial armed groups), and other security actors that have com-
mitted the most serious abuses during the conflict or period of authoritarian 
rule. At the same time, the security sector, with its management and oversight 
structures, has primary responsibility to protect and respect some of the most 
basic human rights, including the rights to life, security, liberty, and personal 
integrity. Reforming abusive security structures and building a security sec-
tor that effectively provides security without violating fundamental human 
rights, and that builds a society’s “capacity to manage conflict without vio-
lence,” then, is a central concern of transitional justice.46 Without SSR, it will 
be far more difficult for transitional justice to achieve some of its key mediate 
aims, in particular providing recognition to victims and building civic trust. 
As a result, transitional justice without SSR is considerably less likely to help 
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attain reconciliation and democratization, which represent core final ends of 
transitional justice.47 Transitional justice without SSR to prevent recurrence 
can only be incomplete justice.48


 Rather than understanding SSR as a competitor, it should be understood 
that SSR fundamentally matters to transitional justice. Transitional justice, 
therefore, should be interested in integrating SSR into a comprehensive and 
coherent strategy and ensuring that its various measures — particularly crimi-
nal prosecutions, truth-seeking, reparations, memorialization, and the range 
of guarantees of nonrecurrence including SSR — do not obstruct each other, 
but instead complement and mutually reinforce each other.49 If the outcome of 
an SSR process is an effective and accountable security sector that provides 
security, respects human rights, and sanctions instances of abuse, then the 
credibility of other transitional justice measures, as well as of a transitional jus-
tice project as a whole, will be enhanced. For instance, a truth-seeking effort 
is less likely to be perceived as “cheap talk” and reparation payments are less 
likely to be understood as an unacceptable effort to buy off victims of abuse 
when these transitional justice measures are accompanied by an SSR process 
that contributes to preventing the recurrence of the same abuses and to pro-
viding effective security to all population groups, including those who were 
previously victimized, marginalized, or excluded.
 Other transitional justice measures can also benefit from SSR in that it ful-
fills an enabling function for these measures. For instance, vetting of security 
institutions could remove spoilers from positions of power that were used 
to obstruct other transitional justice measures, such as prosecutorial efforts, 
reparations, and truth-telling.50 Or, more generally, the building of an effec-
tive and accountable security sector, including police forces and prison sys-
tems — which is what SSR at its best promises — could enable and accelerate 
the prosecution of those who committed the worst human rights abuses in 
the past. In this sense, then, development support to SSR in transitional con-
texts can contribute to a more comprehensive and coherent transitional justice 
program. And the more comprehensive and coherent the transitional justice 
effort is, the more it can redress the legacy of serious human rights abuse and, 
therefore, help to give “currency to [the] human rights norms that were sys-
tematically violated.”51


toward a justice-sensitive ssr


So far, our aim has been to argue that the relationship between SSR and transi-
tional justice is better understood in terms of potential complementarity rather 
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than competition. But stating that transitional justice needs SSR is far from 
claiming that transitional justice could make a contribution to SSR. Indeed, 
except for promoting a coherent approach that recognizes the potentially 
mutually reinforcing character of SSR and transitional justice, it may appear 
advisable to keep the two fields apart because the institutional cultures, opera-
tional challenges, and reform methodologies and techniques applied have little 
in common and require widely different expertise and skill sets.52 Any interac-
tion across the two fields can easily be perceived as unprofessional and even 
arrogant interference by incompetent outsiders.
 Nevertheless, in addition to the potential correlations between SSR and 
transitional justice, we propose that SSR itself can actually benefit from a closer 
examination of both the normative framework of and the practices applied in 
transitional justice. This is not to say that such an examination would lead to 
a new or entirely different concept of SSR that would oppose or replace exist-
ing concepts and approaches. We suggest, rather, that an examination of tran-
sitional justice can enrich common understandings of SSR, strengthen their 
normative foundations, and provide supplementary tools to more effectively 
conduct SSR in transitional societies in which security actors were involved 
in serious human rights abuses.53 We start this examination with a cursory 
exploration of three key terms that are used in both the SSR and the transi-
tional justice literatures: accountability, prevention, and the rule of law. On 
this basis, we consider more closely how SSR and transitional justice take dif-
ferent approaches to dealing with the past. Finally, we begin to explore a jus-
tice-sensitive approach to SSR that understands that the past — as a concrete 
and specific past — matters in SSR.54


different approaches to dealing with the past


The terms “accountability,” “prevention,” and “the rule of law” appear and play 
relatively important roles in key documents of both the SSR and the transi-
tional justice literatures. An exploration of the understanding and use of these 
terms in both fields, however, reveals differences that can help to elaborate the 
potential contribution transitional justice can make to SSR. The exploration 
is limited to a review of the UN secretary-general’s reports on SSR and on the 
rule of law and transitional justice. While a more in-depth analysis of relevant 
literature would be necessary to draw definitive conclusions, this fairly superfi-
cial review already provides certain interesting findings.
 The term “accountability” is central in the secretary-general’s 2008 report 
on SSR.55 The term or a variation of it appears eighteen times throughout 
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the report. In most instances, it appears within such phrases as “effective and 
accountable security institutions” or “effective and accountable security sector” 
and describes one of the two central qualities successful SSR aims to achieve. 
Accountability in the report refers basically to the existence of a legal frame-
work and of functioning discipline, oversight, management, and governance 
mechanisms that ensure the legitimate use of force and financial propriety.56 
It is accountability to laws and structures to ensure good governance and full 
respect for human rights in the future. “Accountability” is also a key concept 
in the secretary-general’s 2004 report on the rule of law and transitional jus-
tice,57 where the term and variations thereof also appear eighteen times. In the 
sections that discuss the rule of law, the meaning of accountability is along the 
lines of its meaning in the report on SSR.58 But the term takes on a somewhat 
different meaning when it is used in the context of transitional justice. There, it 
does not refer generally to the establishment of structures that ensure account-
ability in the present and future but specifically to accountability for serious or 
widespread abuses that occurred in the past.59 It is accountability for specific acts 
and expresses a way to obtain justice in redressing past abuses and to confront 
a culture of impunity.
 The term “prevention” or a variation of it appears seven times in each report. 
In the secretary-general’s report on SSR, the term refers to preventing specific 
categories of future abuses60 or to preventing countries from relapsing — in 
general, unspecific terms — into conflict.61 The secretary-general’s report on 
the rule of law and transitional justice uses the term “prevention” along similar 
lines.62 However, where it is used in the specific context of transitional justice, 
the term takes on a more precise meaning and refers to preventing the recur-
rence of certain serious violations of human rights and humanitarian law that 
occurred in the past.63 Through the term “prevention,” both SSR and transi-
tional justice share a common concern for a peaceful, secure, and just future. 
But whereas SSR as introduced by the secretary-general has little interest in the 
past, transitional justice draws links to the concrete, unjust past and holds that 
it is better to deal with this past for building a just future.
 The concept of “the rule of law” is also central in both reports and appears 
many times. The secretary-general’s report on SSR sets out to develop a “vision 
of security based on the rule of law” and emphasizes that “security, human 
rights and development . . . can only be achieved within a broad framework 
of the rule of law.”64 The SSR report also cites a part of the definition of the 
rule of law given in the secretary-general’s report on the rule of law and tran-
sitional justice referring to a “principle of governance in which all persons, 
institutions and entities, including the State, are accountable to laws that are 
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publicly promulgated, equally enforced and independently adjudicated and 
that are consistent with international human rights norms and standards.”65 
Nevertheless, the definition of the rule of law provided in the latter report is 
richer, including specific references to, among other things, the principles of 
equality before the law, accountability to the law, separation of powers, and 
participation in decision-making.66 The concept as it is used in the rule of law 
report is more substantive than the rather formalist notion in the SSR report.67 
Also, the rule of law report generally refers to the rule of law and justice in 
the same breath,68 emphasizes that both the rule of law and transitional justice 
are mandated by international law,69 and argues that “[j]ustice and peace are 
not contradictory forces . . . [but] promote and sustain each other.”70 Unlike the 
SSR report, the rule of law report links the rule of law with transitional justice 
and articulates a strong relation between the two concepts.
 This cursory review of the use of the terms “accountability,” “prevention,” 
and “the rule of law” in the report of the secretary-general on SSR, on the one 
hand, and the report of the secretary-general on rule of law and transitional jus-
tice, on the other, reveals, among others, differences in dealing with an abusive 
past in the two fields. In SSR, the past matters differently than in transitional 
justice. By and large, SSR is interested in the past only insofar as it manifests 
itself as a performance or structural deficit in the present. Beyond the identifi-
cation of existing deficits that are the consequences of past shortcomings, SSR 
is largely willing to draw a “thick line” between the past and the present,71 and 
to start — or pretend to start — anew from a clean slate. The aim is to build an 
effective and accountable security sector for the present and future; the past 
matters only insofar as it led to a deficient present state of the security sector 
that SSR aims to overcome. But comprehensively confronting an abusive past 
is generally perceived as a distraction to this endeavor, a waste of resources, or, 
even worse, an impediment to reform. Transitional justice, on the other hand, 
argues that preventing recurrence is important but not enough to overcome the 
scale of harm inflicted by systematic or widespread human rights violations. 
Transitional justice offers a range of approaches to confront comprehensively 
such a legacy, thereby contributing to reconciliation and democratization.72 
If addressing an abusive past can actually contribute to achieving these ends, 
and if transitional justice can help SSR overcome some of the direct effects of 
an abusive past, particularly the delegitimization of the security sector and the 
exclusion of victims and other marginalized groups, would it then not be in 
the interests of SSR to learn from transitional justice for its own sake? In what 
follows, we offer a few concrete suggestions on how SSR could benefit from 
transitional justice and begin to develop what we call a “justice-sensitive SSR.”
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justice-sensitive ssr


SSR can learn from transitional justice that the past as a concrete, abusive past 
actually matters in the present and that comprehensively addressing rather 
than ignoring the abusive past makes for better SSR. For instance, a well-man-
aged and well-governed police department with highly skilled and properly 
equipped personnel cannot function effectively if it is not trusted because abu-
sive police officers remain employed. As a result, citizens might not rely on 
the police but resort to other means to resolve their conflicts and perhaps even 
return to violence. For SSR, the slate cannot be clean: the abusive history of a 
security sector represents a burden that can significantly impact on the sector’s 
present performance. The burden of an abusive past consists, among other 
things, in the continued presence of abusive security agents and nonstate secu-
rity actors who undermine the legitimacy of the security sector and may block 
reform efforts; the persistence of structures within which individual security 
agents carried out and continue to carry out abuses; the ongoing victimization 
of specific population groups and segments, and their exclusion from the secu-
rity sector; and, as a result of these different factors, deep distrust in a security 
sector that was involved in serious abuses but fails to address them.73


 Concretely, transitional justice can help SSR in its efforts to address the sys-
temic and political causes of an abusive past that contributed to the need for 
SSR in the beginning.74 This help may include providing a better understand-
ing of such causes, drawing attention to them, and mobilizing support for 
appropriate reform. An important concern of transitional justice is revealing 
and acknowledging the abuses that took place and explaining their causes, 
which include institutional weaknesses and structures. As Rolando Ames 
Cobián and Félix Reátegui explain in their chapter in this volume, truth com-
missions in particular, as highly public and political actors, can call attention to 
the need for systemic transformation in a society.75 Prosecutions as well, to the 
extent that they demonstrate the systemic nature of past abuses, can serve the 
same purpose. As explained by the UN Office of the High Commissioner for 
Human Rights’ rule-of-law tool for prosecutions, the investigation of “system 
crime” — genocide, crimes against humanity, and large-scale war crimes, all of 
which require a certain degree of organization — “requires a detailed explora-
tion of the system itself, and not merely of the results.” System crime is most 
often committed by state and nonstate security forces, and so its investigation 
requires “appropriate analysis of the ways in which such organizations are 
legally required to work, as well as how they actually operated during the time 
in question.” Unfortunately, few investigative bodies have had the necessary 
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techniques and resources to investigate such crime effectively.76 Nevertheless, 
both truth commissions and prosecutions may be able to highlight the need 
for SSR to address the systemic causes of abuses, and may also mobilize broad 
institutional and public support behind such reform efforts.
 In addition, transitional justice can direct the attention of SSR efforts 
toward those who know best what abuses occurred and are in greatest need 
of a reform of the security sector: the direct victims of the systematic or wide-
spread abuses and other groups that were marginalized during the abusive 
past.77 Transitional justice may also provide tools for SSR to better under-
stand some of the systemic causes of conflict and abuse. Official truth-seeking 
processes or broad-based public consultations that are regularly applied in 
transitional justice programs can inform an SSR review or assessment about 
some of these systemic causes. Truth-seeking experts could be integrated 
into SSR processes in contexts where no truth-seeking efforts take place or 
where the timing does not allow an SSR review or assessment to benefit from  
such efforts.
 Transitional justice may help SSR not only in its efforts to address some of 
the systemic causes of an abusive past but also to begin to effectively address a 
legacy of abuse in SSR. Addressing an abusive legacy calls for a particular focus 
on the following four areas of reform: the establishment of effective account-
ability structures that draw no artificial lines between past and present abuses; 
the inclusion of victims and other marginalized groups, in particular by ensur-
ing their participation in the design and implementation of SSR processes, by 
building their representation in the security sector, and by empowering them 
to know, make known, and enforce their rights and needs toward the security 
sector; the promotion of the security sector’s legitimacy through both struc-
tural and symbolic reforms; and coherence between all aspects of SSR, as well 
as with other transitional justice measures.
 The creation of effective accountability mechanisms represents a central 
feature of established SSR doctrine and encompasses setting up legal and con-
stitutional frameworks, as well as putting in place institutionalized systems of 
governance and management.78 Nevertheless, SSR practice often remains too 
heavily focused on providing skills training, supplying resources, and increas-
ing organizational efficiency to overcome capacity deficits of the security 
sector. However, building the organizational and operational capacities of an 
abusive security sector is not only insufficient but can even represent a risk 
of making it more effective in carrying out abuses. In fact, abusive security 
agencies are often remarkably “efficient” in using their skills and resources for 
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abusive purposes. The Yugoslav police, for instance, was a founding member 
of Interpol; nevertheless, these police forces were arguably efficient not only in 
imposing “ethnic cleansing” during the internal Yugoslav conflicts but also in 
undermining the return of refugees and displaced persons after the conflicts 
had ended.79 Justice-sensitive SSR reinforces the need to carefully coordinate 
capacity development with building effective accountability structures to dis-
courage, prevent, and sanction abuses, and emphasizes that one cannot come 
at the expense of the other.80 In addition, a justice-sensitive SSR proposes a 
more holistic conception of accountability than common SSR approaches, which 
focus largely on establishing effective accountability mechanisms for future 
abuses.81 A legacy of systematic or widespread abuse commonly results in a 
pervasive culture of impunity. In order to overcome impunity and to make a 
security sector trustworthy in the wake of such abuses, SSR has to establish 
accountability not only for present and future abuses but also for the most 
serious past abuses. For instance, vetting to exclude from public service the 
biggest criminals helps not only dismantle abusive structures that were estab-
lished during the period of conflict or authoritarian rule but helps also to build 
trust in the security sector by reaffirming that its members are not above the 
law.82 Establishing accountability not only in the present and future but also 
for the past gives stronger “currency” to basic norms and values.83


 Common approaches to SSR generally emphasize that it should be shaped 
and driven by local actors,84 based on an assessment of the security needs of the 
people, and focused on improving delivery of security services.85 SSR should 
be “people-centered” and “locally owned.”86 The practice of SSR remains, how-
ever, frequently marked by an absence of public participation in SSR processes.87 
Justice-sensitive SSR stresses the need to include in the design and implemen-
tation of SSR processes the local population generally, and victims of system-
atic or widespread abuses and other marginalized groups in particular. This 
can be done, for instance, in broad-based population surveys, by linking SSR 
processes with truth-seeking efforts, or by designing SSR assessments in a way 
that ensures consultation with victims and other marginalized groups.88 Sub-
jects of oppression, violence, and abuse have a clear understanding of what 
needs to be reformed, and their involvement in SSR will also be critical to build 
trust in the security sector.
 Justice-sensitive SSR not only promotes the participation of victims and 
other marginalized groups in SSR processes but also highlights the need 
to involve them in the provision of security itself. Systematic or widespread 
human rights abuses aim at and have the effect, among others, of excluding 
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individuals and groups from a political community and its resources.89 One 
aspect of this process is the exclusion from service in the security sector, which 
in turn facilitates the commission of abuses. Justice-sensitive SSR is, therefore, 
particularly concerned to advance the representation of marginalized groups 
among the staff members across all ranks of security institutions.90 Adequate 
representation provides for internal checks and balances within security insti-
tutions, helps to overcome the pursuit of single group interests, and improves 
the overall distribution of power and resources. A more representative security 
institution will also better understand the concerns of all population groups 
because its representatives will speak their languages, comprehend their cul-
tures, and appreciate their traditions. As a result, a more representative insti-
tution will better serve and respond to the needs of all population groups, 
including those who were previously victimized, marginalized, or excluded, 
and respect them as rights-bearing citizens.91 Justice-sensitive SSR also has a 
keen interest in the establishment of structures that meet the specific security 
needs of victims and other marginalized groups (such as dedicated mechanisms 
to respond to gender-based violence).92 In the Democratic Republic of Congo 
(DRC), for example, where sexual crimes are so prevalent that impunity for 
them “raises the question as to the extent to which women can participate in 
a democracy as fully rights-bearing citizens,” justice-sensitive SSR could make 
an important contribution to addressing both the necessity to reform security 
institutions to protect and serve the population and the related question of 
sexual and gender-based violence in the country, “including and beyond the 
security system.”93


 In addition to promoting the participation of victims and other marginal-
ized groups in both SSR processes and in the provision of security itself, justice-
sensitive SSR also promotes their empowerment as citizens.94 While common 
SSR approaches focus on and use as entry points the reform of the providers 
of security — that is, the security sector and its actors (including related non-
state actors) — justice-sensitive SSR also targets the local population directly, 
particularly victims and other marginalized groups, who are the recipients of 
security — or of insecurity, for that matter. The marginalization and exclusion 
of victims that accompany systematic or widespread human rights abuses dis-
enfranchise victims of their rights and infringe on their status as citizens.95 A 
justice-sensitive approach to SSR acknowledges the relational nature of secu-
rity delivery — it is provided by someone for someone — and aims not only to 
reform the security providers but also to directly empower victims and other 
marginalized groups to know, make known, and enforce their rights and needs 
toward the security sector.96
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 In the absence of totalitarian oppression and surveillance, a security sec-
tor depends in many ways for its effective functioning on the trust of citizens. 
People cooperate with security agencies because “they view them as legiti-
mate legal authorities, entitled to be obeyed.”97 Trust in a security institution 
“amounts to knowing that its constitutive rules, values, and norms are shared 
by its members or participants and that they regard them as binding.”98 With-
out such trust, citizens are unlikely to report crimes, are not likely to turn to 
the police and the courts to resolve their conflicts, and will hardly seek police 
assistance for their security. Trust is earned when a security sector effectively 
and fairly provides security. Involvement in systematic or widespread abuses, 
on the other hand, undermines the legitimacy of a security sector, resulting 
in a fundamental crisis of trust.99 Particularly those who suffered violence and 
oppression will find it difficult to gain or regain trust in such a security sector. 
Establishing or reestablishing its legitimacy is, therefore, a complex undertaking 
to convince the citizens that the security sector is again, or for the first time, at 
their service and hence worthy of their trust.100 Public consultations about secu-
rity and reform needs, public participation in the design and implementation 
of SSR processes, human rights training, and structural reform activities that 
promote accountability and adequate representation help to build the legiti-
macy of the security sector (see above). Efforts to increase the sector’s capac-
ity and effectiveness through skills training, better equipment, and improved 
management will also contribute to strengthening the legitimacy of the secu-
rity sector. But such measures may not be sufficient to restore civic trust, par-
ticularly among victims, in a security sector that was involved in systematic or 
widespread abuses. Specific and targeted legitimacy-building measures might 
be necessary — in addition to inclusion in SSR processes, training, and struc-
tural reforms — to overcome this profound trust deficit and help to transform 
a trustworthy security sector into a trusted one. Such measures can include, 
for instance, apologies by representatives of security institutions that were 
involved in serious abuses;101 memorials, commemorative days, and museums 
that remember victims and acknowledge the involvement of specific security 
institutions in abuses; the renaming of streets and public places that bear the 
names of security officials or institutions with histories of abuse; the changing 
of coats of arms, insignia, and uniforms that are associated with an abusive 
past; and institution-based truth-seeking efforts. These targeted legitimacy-
building measures verbally or symbolically reaffirm a commitment to overcome 
the legacy of abuse and an endorsement of democratic norms and values. 
Unlike inclusion in SSR processes, training, and structural reforms, these mea-
sures do not “promote trust through action,” but they do so by acknowledging 
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past abuses, by expressing a turning away from an abusive past, and by reaf-
firming a commitment to fundamental norms and values.102


 These specific legitimacy-building measures cannot, of course, replace 
reforms that require actual individual or structural changes. Stand-alone 
verbal or symbolic reaffirmations of norms that are not accompanied by 
actions to give effect to these norms lack credibility. Such “empty promises” 
are unlikely to convince citizens to trust a security sector. Nonetheless, reaf-
firmations may usefully complement other reforms that by themselves may be 
insufficient to build trust in a security sector that was involved in systematic 
or widespread abuses. Such acknowledgments of past abuses and expressions 
of commitment to norms may help to convince citizens, particularly victims 
and other marginalized groups, of the sincerity of other reform efforts, and to 
move them from distrusting to trusting a trustworthy security sector.103


 Finally, justice-sensitive SSR is premised on the assumption that coher-
ence contributes to its effectiveness. SSR can be more effective if it is internally 
coherent and responds holistically to the reform needs of a specific transitional 
context, including structural and symbolic reform measures and civic empow-
erment. Common approaches to SSR emphasize the need to be coherent and 
comprehensive. As indicated, the basic SSR principles articulated by the OECD 
and the UN highlight the need for SSR to ensure both the accountability and 
effectiveness of security. But justice-sensitive SSR reaches beyond the confines 
of SSR per se. At the beginning of our exploration, we found that transitional 
justice is fundamentally interested in SSR to reinforce its other measures. We 
now see that the reverse also holds: SSR will be more effective if it is externally 
coherent and forms part of a comprehensive transitional justice policy that also 
includes other measures, such as criminal prosecutions, truth-seeking, and 
reparations to victims.104 For instance, it will be easier to build trust in security 
institutions if an SSR process is accompanied by programs that provide direct 
support to victims, such as a reparation program. Without such support, the 
SSR process is likely to be perceived as yet another instance to provide pref-
erential treatment to security actors and to further disservice those who have 
already been victimized and marginalized.105


 Transitional justice can make a limited but important contribution to SSR. 
Transitional justice does not replace but enhances existing SSR approaches 
and helps SSR to understand better how an abusive past matters. In doing 
so, it draws the attention of SSR to certain important areas of reform that 
are less considered in common SSR approaches. These include, in particular, 
accountability for past and present abuses; participation, representation, and 
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empowerment of victims; promotion of legitimacy; and coherence of SSR 
with other transitional justice measures.


conclusion: justice-sensitive ssr and development


Having both reviewed the broad development approach to SSR and articulated 
a justice-sensitive approach as well, we conclude by discussing some of the spe-
cific ways in which the two approaches might relate to each other. It is argued 
here that SSR and transitional justice can be understood to complement each 
other in ways that have received little attention so far, and that bringing in a 
substantive and direct focus on past abuses can make a useful contribution 
both at the conceptual and at the practical level to the development approach 
to SSR.
 As explained above, SSR was from its beginning a development concept. 
At the broadest level, the term “SSR” describes measures aimed at creating 
an effective and accountable security sector that contributes positively to 
sustainable peace and development. An effective security sector requires the 
operational capacity to provide security to both citizens and the state, and an 
accountable security sector requires it to be governed democratically, such 
that it provides this security while respecting the human rights of its citizens. 
An effective and accountable security sector, then, requires both capacity and 
governance. More specifically, SSR has been argued to contribute to poverty 
reduction and therefore development through its reallocation of resources 
from military spending to poverty-reduction activities, through its increased 
provision of security for individuals and property, through its contribution to 
conflict prevention and management, and through the greater participation of 
poor people in the security sector. Among the challenges faced by SSR practi-
tioners are those related to capacity, local ownership, and coherence, which we 
return to below.
 While SSR and transitional justice are often understood to be in tension 
with one another, we have suggested that there is much potential for them to 
be complementary as well. For one thing, even with a purely development-
oriented approach, SSR can serve to reinforce one of the primary long-term 
objectives of all transitional justice efforts: the prevention of the recurrence 
of widespread and serious human rights abuses. SSR is a critical tool in such 
prevention, which means that, in the absence of SSR, transitional justice is 
less likely to achieve its final goals of democratization and reconciliation. 
Furthermore, SSR at its best provides for effective and accountable security 
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institutions, which are often required for the successful implementation of 
transitional justice measures, such as criminal prosecutions and truth-telling. 
In both of these ways, then, development support to SSR can facilitate and 
reinforce transitional justice.
 We have also argued that a justice-sensitive approach to SSR differs from 
standard SSR work in its direct concern with the past, and specifically past 
human rights abuses. This is evident in the different understandings of such 
concepts as “accountability,” “prevention,” and “the rule of law” in key SSR 
and transitional justice documents. Justice-sensitive SSR, then, may make 
a contribution to SSR — that is, help SSR to achieve its own goals, which at a 
broad level include development — by calling attention to the systemic causes 
of abuses and mobilizing support behind systemic reform efforts that address 
such causes, and by helping SSR programs to effectively address the legacies of 
such abuses. Addressing these legacies through SSR involves measures aimed 
at accountability for past abuses; participation, representation, and empower-
ment of victims and other marginalized groups; the legitimacy of institutions; 
and coherence of SSR efforts with transitional justice measures.
 What, then, are the implications of a justice-sensitive approach to SSR from 
a development perspective? We suggest the following. First, broadly speaking, 
justice-sensitive SSR can affect the security sector in terms of both effective-
ness and accountability, possibly altering the balance of priorities between the 
two elements. As explained above, SSR that takes seriously the concerns of 
transitional justice will use the notion of “accountability” differently than most 
SSR work — that is, to include past abuses rather than just current and future 
ones. Furthermore, in practice, justice-sensitive SSR may involve some degree 
of a shift of focus away from increasing operational capacity and more toward 
improving the accountability or governance side of things. At the same time, 
however, it would be incorrect to assume that a justice-sensitive approach can-
not also improve the effectiveness of security actors: as explained above, one 
of the key potential contributions that justice sensitivity brings to public insti-
tutions is greater legitimacy — that is, increased levels of trust among citizens, 
which is critical for the effective functioning of security institutions. Thus, 
if effective and accountable security institutions can contribute to sustain-
able development, there is reason to think that justice-sensitive SSR has a role  
to play.
 Second, justice-sensitive SSR concerns may also have implications for the 
specific links to development aims, such as poverty reduction. In terms of 
resources being freed up to spend directly on development activities, vetting 
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processes involve the removal of personnel from institutions, and can be 
coordinated as part of larger downsizing efforts and a reduction in security 
spending. Security, as we have seen, is the main link identified by SSR docu-
ments and experts between SSR and development. Security at the individual 
and communal level has been argued to be both an element of development 
in itself and a precondition for development needs, such as income, education, 
and health. Security has also been linked to development through the immense 
developmental costs of armed conflict — lack of security being a cause of pov-
erty — which means that conflict prevention can play an important role in 
poverty reduction. As we have seen, both standard SSR and transitional justice 
are concerned with prevention, although with somewhat different meanings. 
SSR is generally concerned with the prevention of conflict, while transitional 
justice is concerned with the prevention of the recurrence of systematic or 
widespread human rights violations. The increased security that SSR can pro-
vide can both reinforce transitional justice and contribute to development. At 
the same time, because the type of prevention that transitional justice is most 
concerned with is different than general conflict prevention, justice-sensitive 
SSR may contribute to a deeper kind of security, and therefore a more sus-
tainable development, in the long run; although, in the short run, there may 
be tension between these two types of prevention. Again, we do not know 
enough about the theoretical links between security and development to fully 
resolve the issue; nevertheless, there are reasons to think that justice-sensitive 
SSR can contribute positively in this regard. We have also made it clear that 
participation is a key objective of both standard SSR and justice-sensitive SSR, 
although again with slightly different but potentially overlapping meanings. 
Participation, as it is used in poverty-reduction terms, refers to poor people in 
general, while in justice-sensitive terms it refers to the victims of human rights 
violations and other marginalized groups. It is therefore possible that efforts 
to increase the participation of victims in SSR and the provision of security, 
as proposed here, will be mutually reinforcing with efforts to increase the par-
ticipation of the poor. Not only will victim groups and the poor overlap, but 
the reaffirmation of human rights norms achieved by justice efforts may have 
inclusionary effects beyond immediate victims.106


 Third, however, it is important to remember that justice-sensitive SSR 
is subject to the same constraints and has to face the same challenges as any 
SSR work, including those related to coherence, capacity, and local ownership. 
As pointed out, justice-sensitive SSR requires coherence not just within SSR 
efforts, which is difficult enough, but also with transitional justice measures 
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as well. As argued in this chapter, there are important reasons to think that 
this type of coherence is possible and desirable. At the same time, however, 
there are cultural and institutional barriers between transitional justice and 
SSR practitioners that may be difficult to break down, and there will be situa-
tions in which the various objectives of SSR being done from both a develop-
ment and justice perspective do not in fact reinforce each other and may be in 
tension. As with SSR in general, this will be affected by the second challenge, a 
lack of capacity both among donors and within security institutions.
 Justice-sensitive SSR is constrained by resources and capacity limitations, 
and competition with other SSR activities is not always avoidable. Vetting of 
any public institution, for example, may, in certain cases, lead to the dismissal 
of “unacceptably large number of employees,”107 or “governance vacuums,”108 
doing harm to the capacity of institutions — capacity that less-developed 
countries may not be able to do without.109 Furthermore, such justice-sensitive 
reform measures as vetting can be “complex, time-consuming, and resource-
intensive exercises requiring multidisciplinary skills, in particular when they 
concern institutions with large numbers of employees.”110 This can lead to 
competition for resources. In Sierra Leone, SSR activities were ranked on a 
numerical scale in terms of their ability to deliver the objectives of the PRSP 
framework, the primary one of which being the provision of an “enabling 
environment for poverty reduction.” Only those activities scoring very high 
on this scale had a chance to receive funding.111 Even if a case can be made that 
justice-sensitive activities can contribute to development goals, it is unlikely 
that such activities would score among the highest on such a scale, which is 
not a positive outcome from a justice perspective.
 Finally, although participation, representation, and empowerment have 
been argued to be key objectives of justice-sensitive SSR, local ownership of 
the process is likely to remain a difficult challenge. Local ownership can be con-
strained by local capacity, which is often lacking in transitional and developing 
country contexts. Furthermore, SSR is a political process, not a technical one, 
and as such faces resistance or lack of will. Justice and development initiatives, 
as repeatedly emphasized throughout this book, are both inherently political 
projects. They affect power dynamics within countries and communities and 
can be sensitive issues. Justice-sensitive SSR is no different, and it should not be 
expected that it will go without resistance, manipulation, and competition.112


 In the end, our argument is as follows. In making the attempt to deal with 
an abusive past more central to the notion of SSR, a justice-sensitive approach 
remains within the broader understanding of SSR as a development concept, 
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in that it can be conducive to broader development goals. But, importantly, a 
justice-sensitive SSR may even enhance the long-term development impact of 
SSR through its effect on the main SSR principles of accountability and effec-
tiveness. Potentially, dealing with the past can improve the legitimacy of secu-
rity institutions and promote the inclusion of all citizens, in particular of vic-
tims and other marginalized groups. At the same time, though, it is important 
to remember that justice-sensitive SSR faces the constraints and challenges of 
all SSR work, and, since justice and development objectives will not always 
align in the short run, tensions may exist in terms of resources, methods, 
and priorities. Thus, what is called for is more dialogue and coordination, to 
ensure that SSR and transitional justice are mutually reinforcing in the way we 
believe they can be, instead of only being in tension, as they are often currently  
seen to be.
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Armed conflicts weaken the authority of the state, breed insecurity, and erode 
institutions of governance and civil society. Postconflict societies are charac-
terized by a lack of the rule of law, past and present gross human rights vio-
lations, impunity, and economic devastation and decay. The official end of 
conflict does not automatically bring peace, security, or an end to violence and 
human rights violations. There is always a continuing risk that conflict might 
resume, alongside the need to rebuild society. One legacy of conflict shared by 
many postconflict societies is a lack of national institutions to deal with past 
and present human rights violations, to advance good governance, to deal 
with massive poverty, violence, and displaced populations, and to support 
socioeconomic development. The lack of legal infrastructure is often at a very 
basic level, with damage sustained in conflict and key personnel having fled, 
been killed, or been compromised by association with the previous regime. 
It is widely acknowledged that the performance of courts is hampered by the 
shortage of both human and operational resources,2 which tends to under-
mine the public’s confidence in the courts’ ability and suitability as forums for 
the protection of human rights and the advancement of the rule of law.3


 In response to past human rights violations, a variety of measures have 
been developed, including prosecutions at both international and domestic 
levels, truth commissions, and reparations for victims. All these options need 
strong institutions. The most common criticism of prosecutions, for example, 
is that they are driven by vengeance4 — a criticism that can be deflected by 
having judicial institutions that are independent and fair and that respect and 
guarantee due process of law and the presumption of innocence. In the con-
text of postconflict societies, this requires reforming or rebuilding the judicial 
system and its supporting services. At the same time, prosecutions in domestic 
or hybrid tribunals can have an enduring effect on the local justice systems and 
in norm articulation. Long-term improvement of the justice system helps the 
development of a culture of justice and accountability and ensures that norms 
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established during the prosecution of past human rights violations will not 
vanish when the tribunal or specific trial is over. The judicial system can be 
strengthened and legitimized for its long-term role of protecting the constitu-
tion, ensuring the rule of law, and facilitating development. Reforming judicial 
institutions is a core task in postconflict societies.5


 This chapter seeks to draw connections between judicial reform, transi-
tional justice, and development in transitional contexts. Specifically, it uses the 
relatively narrow notion of judicial reform to link the broader notions of tran-
sitional justice and development. The first section briefly looks at some of the 
key elements of an effective and legitimate judicial system that judicial reform 
should work toward in postconflict contexts. The second section then reviews 
two ways in which judicial reform conceptually relates to development —  
namely, both as an integral part of a broad notion of development and as some-
thing that relates in complex ways to other elements of development through 
such concepts as the rule of law, governance, and social capital. This section 
also introduces some of the challenges faced by development practitioners 
working with judicial reform and rule of law programs — challenges that are 
also relevant to transitional justice, particularly with regard to the legitimacy 
of judicial institutions. The third section similarly outlines two ways in which 
judicial reform conceptually relates to transitional justice — namely, again, both 
as a part of transitional justice and as something that relates in complicated 
ways to specific elements (or measures) of transitional justice, such as criminal 
prosecutions for human rights violations. The point of the chapter is not to 
establish causal connections but to show how the various notions of judicial 
reform, development, and transitional justice can be thought to fit together as 
part of a broad and coherent response to justice and development concerns in 
transitional contexts. Drawing on some of the main issues that arise in the pre-
vious sections, the final section makes some broad recommendations for both 
development and transitional justice actors.
 As with some other subjects discussed in this volume, it is important to 
acknowledge that the notion of “judicial reform” is not unproblematic. Some 
note that it is sometimes used interchangeably with the broader notion of the 
rule of law, leading to practice that neglects other important ways in which 
the rule of law in a society can be strengthened or undermined. Others point 
out that judicial reform can lead to too much emphasis being placed on top-
down approaches to reforming formal institutions of the state, while ignoring 
the ways in which civil society actors interact with judicial institutions or the 
access that marginalized communities actually have to justice.6 Others claim 
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that it makes the most sense to consider the reform of judicial institutions 
together with the reform of security institutions and all oversight institutions, 
either as part of the concept of security sector (or system) reform (SSR) or as 
part of the concept of justice and security sector reform (JSSR). These are all 
valid criticisms and arguments, and they are taken into account here as much 
as possible. Nevertheless, since judicial institutions narrowly considered can 
be important for transitional justice efforts and for development, we believe it 
is useful to think about these relationships.7


elements of an effective and legitimate judicial system  


in a postconflict context


Judicial systems and their reform are related in important ways to both devel-
opment and transitional justice. Before examining those connections, how-
ever, we begin by reviewing some of the key elements of an effective and legiti-
mate judiciary that reform efforts should seek in postconflict contexts. These 
are independence, accountability, representativeness, oversight, gender sensi-
tivity, and access to justice.


judicial independence


Judicial independence is recognized in many international and regional human 
rights instruments8 as constituting one of the cornerstones of the rule of law 
and good governance.9 It involves two principles: (1) judicial power must exist 
as a power separate from and independent of executive and legislative power; 
and (2) judicial power must repose in the judiciary as a separate organ of gov-
ernment, composed of persons different from and independent of those who 
compose the executive and legislature. While discussion of the independence 
of the judiciary in rule of law discourse often centers on the higher courts, we 
must also recognize that magistrates require comparable protection, not least 
because it is they who deal with the vast majority of cases, both criminal and 
civil, and it is in them that much of the public confidence in the legal system 
resides. The main pillars of judicial independence are institutional and finan-
cial autonomy. These encompass the need for an appropriate appointment 
procedure, security of tenure, satisfactory conditions of service that the execu-
tive cannot adversely affect, the provision of adequate financial resources, and 
appropriate terms and conditions for all those involved in the administration 
of justice.
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judicial accountability


Judicial independence and accountability are closely related. A society must 
support and protect the judiciary because judges remain an easy target for 
those wishing to generate partisan political capital. In return, society can 
expect judges to accept fair and temperate criticism of judgments and to main-
tain appropriate standards of ethical behavior. To help maintain the sensitive 
balance between independence and accountability, several states have devel-
oped codes of judicial ethics, an extremely desirable means of establishing the 
parameters for public expectations and criticism of judicial conduct. Given its 
potential relevance to so many, the development of a code is best undertaken 
as a result of a cooperative effort on the part of judges, the legal profession, 
legal academics, and civil society,10 preferably based on internationally agreed 
standards.11 Such a code should deal with the exercise of both judicial duties 
and extrajudicial activities, and, in particular, should require judges to disclose 
their assets, which is essential to guard against potential corruption. While 
many codes lay down rules that are seemingly straightforward and obvious 
to lawyers, they provide the public with a clear statement as to what they can 
expect from their judges. The effectiveness of such codes largely depends on 
their wide public dissemination.12 To maintain public confidence, it is neces-
sary also to offer appropriate protection for judges against unfounded criti-
cism. One suitable approach is the establishment of an independent judicial 
ombudsman. A transparent and independent removal procedure is also essen-
tial. While any person or body is entitled to call for removal, arguably the ini-
tiation is best left to an independent judicial service commission (or judicial 
ombudsman) or the chief justice. 


a fully representative judiciary


Upholding the judicial oath of office to administer justice to all persons repre-
sents a considerable challenge for judges, who are inevitably the product of 
their social conditioning, education, gender, and ethnicity. If they are to dis-
charge fully their judicial oaths and to enjoy the confidence of the people, they 
must be drawn from a wide array of backgrounds to ensure a better under-
standing of the experiences of those with whom they will be dealing.13 The 
need to maintain a gender balance within the judiciary is now widely recog-
nized.14 Encouraging equality requires states to identify and tackle the factors 
that inhibit the entry of women onto the bench; for example, not imposing the 
duty upon women to go on circuit or be posted away from their home areas. 
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The “fast-tracking” of appropriate candidates is also necessary, although this 
should not be at the expense of applying less rigorous qualification require-
ments, for the principle that judicial appointments are made on merit is invio-
lable. Arguably, the appropriate approach to redressing imbalances is for all 
levels of the judiciary to have as an objective a selection system based on “merit 
with bias” — that is, where two candidates are of equal merit the bias should be 
to appoint a woman or member of an underrepresented minority.


oversight bodies


A key project in postconflict countries is the development of oversight insti-
tutions and mechanisms over and above the courts designed to promote and 
protect human rights and the concepts of good governance, accountability, 
and the rule of law.15 These institutions include human rights commissions, 
anticorruption commissions, and ombudsman.16 The international commu-
nity has increasingly recognized the importance of national human rights 
institutions to promote transparency and the rule of law. In postconflict and 
conflict-affected countries, where the judicial system is weak, slow, or other-
wise incapacitated, national human rights institutions provide a viable forum 
for the investigation and resolution of human rights complaints.17 Another 
important oversight institution that can be useful in a postconflict situation 
is the office of ombudsman, particularly in strengthening the civil service. The 
prime role of the office of the ombudsman is to investigate complaints from 
members of the public about “maladministration” on the part of the public 
officials.18 Several factors may affect the effectiveness of oversight bodies: inde-
pendence; defined jurisdiction and adequate powers; accessibility; coopera-
tion; operational efficiency and accountability; the behavior of government in 
not politicizing the institution, and in having a receptive attitude toward its 
activities; and the credibility of the office in the eyes of the populace.19


gender sensitivity


It is important to ensure that national legal systems provide accessible and gen-
der-sensitive redress for women who are victims of human rights violations. 
National institutions must respond to women’s needs, concerns, and experi-
ences, and must include special measures for victim and witness protection —  
especially of crimes of a sexual and violent nature — as well as specially trained 
staff (including prosecutors and investigators). There is also a need to deal with 
the aspects of custom and customary law that undermine women’s rights. 
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This is particularly important in postconflict states in Africa, as the majority of 
the people in these countries regulate their lives in accordance with customary 
law whose procedures sometimes fail to accord with human rights norms. The 
majority of the people in some countries use customary law and its institu-
tions instead of the modern statutory law and its courts because customary 
law and its institutions are cheap, familiar, and accessible. But the customary 
system is open to abuse and pervasive gender discrimination. People com-
plain of corruption, highhandedness, and manipulation of the system by tra-
ditional leaders. A major challenge, therefore, which is often ignored in judicial 
reform, is the reform, regulation, and integration of the customary law and its  
procedures.


access to justice


Access to the judiciary and other watchdog and oversight institutions remains 
a key element for the functional rule of law, albeit one that is often elusive in 
postconflict states, where the majority of people can neither assert nor defend 
their legal rights in criminal or civil matters.20 Access to justice in postcon-
flict societies is notoriously hampered by delays in all stages of proceedings in 
the law courts. The legal system is not perceived by many as protecting the 
rights of all citizens equally and effectively. The poor and marginalized groups 
in society have generally received poor protection from the law; the general 
perception is that corruption and economic status play a major role in one’s 
ability to access justice. This should be a major concern in postconflict coun-
tries where the majority of people live below the poverty line. Such difficulties 
tend to undermine the public’s confidence in the ability and suitability of the 
courts to act as a check on the executive, and as forums for the protection of 
human rights, the resolution of disputes, and the advancement of the rule of 
law. Accessibility requires that courts and other agencies charged with the pro-
motion and protection of human rights be accessible to the population that 
the institutions are designed to protect. It is determined in part by such factors 
as public knowledge of the institution, physical location, and diversity of com-
position,21 as well as awareness of the possible remedies that exist under the 
law — that is, levels of legal literacy. Access to justice means that justice should 
be affordable to all, and those who cannot afford it should be provided the 
means through legal aid assistance. The challenge for national institutions is 
to develop mechanisms to facilitate accessibility using such strategies as circuit 
courts and the establishment or strengthening of legal aid schemes.
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judicial reform and development


Judicial reform refers to measures intended to reform courts, prosecutors’ 
offices, and other institutions that make up the judicial system.22 Many develop-
ing countries throughout the world receive development assistance to engage 
in such reform, at least in part because it is widely understood by donors to 
be good for development purposes. Indeed, official development assistance to 
judicial and legal development increased from approximately US$142 million 
in 2002 to US$895 million in 2007.23 Judicial reform can be thought to relate 
to development in two main ways — constitutively and instrumentally24 — and 
through a number of broader concepts — legal reform/development, the rule 
of law, governance, and social capital.
 First, as Amartya Sen articulates it, judicial reform as an element of a broader 
program of legal reform or legal development can be considered a constitutive 
part of development. “The claim here is not so much that, say, legal develop-
ment causally influences development tout court,” explains Sen, but that


development as a whole cannot be considered separately from legal 
development. Indeed, in this view, the overarching idea of development 
is a functional relation that amalgamates distinct developmental con-
cerns respectively in economic, political, social, legal and other spheres. 
This is more than causal interdependence: It involves a constitutive con-
nection in the concept of development as a whole.25


Development, understood broadly, has “a strong association of meanings that 
makes a basic level of legality and judicial attainment a constitutive part of it.”26


 Second, again according to Sen, judicial reform is related to other specific 
elements of development. “Legal and judicial reform,” he argues, “is important 
not only for legal development, but also for development in other spheres, 
such as economic development, political development, and so on, and these 
in turn are also constitutive parts of development as a whole.”27 Conversely, 
judicial reform can be facilitated by developmental progress in these others 
spheres.28 The UK Department for International Development (DFID) (at the 
time the ODA) echoes Sen on this broad point. “Law is a crucial element of 
both good government and the wider development agenda,” it states. “A sound 
and well-enforced legal framework provides benefits which are often desirable 
ends in themselves but also help provide a framework within which economic 
and social development may be achieved.”29


 In what ways is judicial reform important to other elements of develop-
ment? According to Stephen J. Toope, at a general level, “stable and just legal 
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systems support the promotion of security, equity, and prosperity,” while 
more specifically, “reform of legal institutions and processes is integral to the 
promotion of human rights, democratic development, and good governance,” 
facilitates private economic activity, assists in promoting the participation of 
women, and is necessary for the establishment of a framework for environ-
mental protection.30 One particularly common development-related justi-
fication for judicial reform is that it will positively affect economic growth/
development. “Whatever the rationale for judicial reform,” explains Richard 
Messick, “it is widely believed that reform will significantly improve economic 
performance.” There are two ways in which this can happen: one is through 
“the importance of the judicial system in enforcing property rights, check-
ing abuses of government power, and otherwise upholding the rule of law”; 
and the second, narrower one is through “the judiciary’s effect in enabling 
exchanges between private parties.”31 Others emphasize that a limited degree 
of certain kinds of legal reform may have more positive effects on economic 
development than extensive but untargeted reform.32


 There is little concrete evidence, however, of how legal and judicial reform 
contribute to the broader development agenda.33 “Although few now question 
the importance of judicial reform for development,” observes Messick, “little is 
known about the impact of the judicial system on economic performance. Nor 
is there any agreement on what makes for a successful judicial reform proj-
ect.”34 Messick contends that the relationship between judicial reform and eco-
nomic performance is best modeled as “a series of on-and-off connections, or 
of couplings and decouplings. At some stages in the development process, the 
two may be interdependent, while at other stages they may be autonomous.”35 
Empirical evidence does not settle the question of the direction of causality 
(whether reform leads to development or the other way around) or whether 
both are caused by something else.36 Again, however, while the precise nature 
of the relationship is unclear, it seems that there is indeed some form of rela-
tionship. “Can sustainable social and economic development take place at the 
macro level in the absence of functioning legal systems?” asks Toope. “Increas-
ingly, the answer, backed up with some tentative empirical work, is ‘no.’ ”37


 At a broader conceptual level, judicial reform can be thought to relate to 
other elements of development through notions such as the rule of law, gov-
ernance, and social capital. First, as indicated above, one way in which judicial 
institutions are thought to relate to development is in their role in upholding 
the rule of law. There is debate, however, as to what is meant by the rule of 
law and in what specific way it can relate to development. To some, the rule of 
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law and judicial reform call for the elimination of wide discretionary authority 
from government processes,38 because greater discretion tends to encourage 
less predictable and less principled decision-making. To others, the rule of law 
means acknowledging formal rules that do not involve a choice between par-
ticular ends or particular people, but which are there for the use of everyone;39 
this conception assumes that individuals have inalienable rights and liberties 
that governments should not violate, and that when these are violated courts 
should provide remedies.40 To some extent, “the essence of the rule of law lies 
in its juxtaposition to ‘the rule of men.’ ”41


 The rule of law connotes the use of state power through legislation to estab-
lish the economic and social system agreed upon by the people through con-
stitutionally sanctioned representative institutions or other acceptable surro-
gates. The rule of law implies the assurance of some sort of predictability in the 
conduct of state officials by the prior existence of a basic law covering the sub-
ject matter that falls within their fields of operation.42 It demands precise defi-
nition of the roles and status of such public officials by law.43 It commends the 
creation of control devices to ensure that public officials abide by these norms, 
and that, if they do not, their actions will be invalidated by courts of law.44 The 
rule of law refers to a regulation of both state and private power, and, crucially, 
it guarantees recourse for those whose rights have been violated.
 In postconflict countries, the establishment of the rule of law has generally 
been accepted as essential for reconstruction and long-term stability. Develop-
ment and peacebuilding actors now engage in extensive rule of law projects, 
based on the belief that promoting the rule of law will contribute to good gov-
ernance, conflict resolution, protection of human rights, and economic devel-
opment.45 The law can further contribute to development and reform by con-
ferring impersonality, legitimacy, and to some extent stability on the political 
structure of the nation-state. The strengthening of the state is an important 
indirect contribution of the legal order to the development process because the 
state provides at once: (1) a national market; (2) a centralized source of general 
decision-making and long-range planning; and (3) a more impersonal and less 
restrictive center of social gravity than the primary group, which might in fact 
exacerbate conflict.
 Judicial institutions are important to the rule of law; as B. O. Nwabueze has 
observed, “the one institution above all others essential to the preservation of 
the rule of law has always been and still is an honest, able, learned, and inde-
pendent judiciary.”46 But the rule of law should not be equated only with judi-
cial systems or their reform. The rule of law is not just made up of courts and 
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other institutions, points out Thomas Carothers; it also includes norms: “Law 
is also a normative system that resides in the minds of the citizens of a society. 
As rule-of-law providers seek to affect the rule of law in a country, it is not 
clear if they should focus on institution-building or instead try to intervene in 
ways that would affect how citizens understand, use, and value law.”47 Simi-
larly, Peter Uvin contends that there are three main mechanisms for promoting 
improvements in the rule of law: legal and judicial changes at the state level, 
the presence and resources of the aid machinery, and “any and all mechanisms 
that increase the capacity to and willingness of citizens to know the laws, to 
be aware of when their rights are being violated or circumvented, and to seek 
redress.” The rule of law is important to a rights-based approach to develop-
ment because “it empowers ordinary people.”48 Michael J. Trebilcock and Ron-
ald J. Daniels, in examining how the rule of law relates to development, use a 
procedural conception of the rule of law, focusing on process values (transpar-
ency, predictability, stability, and enforceability), institutional values (indepen-
dence and accountability), and legitimacy values.49 In his conceptual chapter in 
this volume, Pablo de Greiff emphasizes the legitimacy of the rule of law: “the 
authority of law depends, ultimately, upon its legitimacy, something that a law 
gains precisely in virtue of the fact that we can consider it to be our rule (own-
ership), one that we give to ourselves — via recognized procedures — where the 
‘ourselves’ keeps growing (inclusion).”50 While we focus on judicial institutions 
in this chapter, we do so recognizing the importance of their place within the 
larger concept of the rule of law. Effectiveness, independence, accountability, 
and legitimacy are discussed throughout, but legitimacy is seen as especially 
crucial from a transitional justice perspective. 
 Empirically, however, the rule of law should not be reduced to a precon-
dition for development. “Simplistic assertions such as have become common 
among aid agencies to the effect that ‘the rule of law’ grosso modo is necessary 
for development,” Carothers warns, “are at best badly oversimplified and prob-
ably misleading in many ways.”51 It appears, others have generalized, that 
while the rule of law can be improved, it is weakly linked to economic growth 
in the short term.52


 Judicial reform and the rule of law can also be linked to development 
through the still broader concept of governance, which became the focus of 
development strategies in the early 1990s. According to this notion, “the state 
is indispensible in formulating and implementing a wide range of economic 
and social policies that bear on human well-being,” and “failures of gover-
nance in many developing countries are an important explanation for many 







261


JUDICIAL REfORM


of the characteristics of low levels of development.”53 Empirical work by Dan-
iel Kaufmann and others at the World Bank — work that includes the rule of 
law (“measuring perceptions of the extent to which agents have confidence 
in and abide by the rules of society, and in particular the quality of contract 
enforcement, property rights, the police, and the courts, as well as the likeli-
hood of crime and violence”) as one of six elements of governance, the others 
being voice and accountability, political stability and the absence of violence, 
government effectiveness, regulatory quality, and control of corruption —  
demonstrates a strong positive and causal effect of governance on economic 
development.54


 The concept of social capital55 is another way to link judicial systems and 
their reform to development. According to Christiaan Grootaert and Thierry 
van Bastelaer, social capital can be characterized by its scope, its forms, and 
its channels. In terms of scope, social capital can exist at the micro level, the 
meso level, and the macro level, the last of which expands the concept to cover 
“the social and political environment that shapes social structures and enables 
norms to develop,” including “the most formalized institutional relationships 
and structures, such as the political regime, the rule of law, the court system, 
and civil and political liberties,” also referred to as “government social capi-
tal,” as opposed to “civil social capital.” In terms of form, social capital exists 
as a structural type — that is, “established roles and social networks supple-
mented by rules, procedures, and precedents” — and as a cognitive type — that 
is, “shared norms, values, trust, attitudes, and beliefs.” Social capital’s channels 
refer to the ways in which it affects development, which depend on the interac-
tion between its different levels and forms.56 The idea that social capital leads 
to economic progress and development is contested. According to the World 
Bank economist Stephen Knack, however, “a consensus has developed on the 
importance of government social capital for economic performance; a similar 
consensus is rapidly developing on civil social capital.”57 As a contributing fac-
tor to social capital, then, judicial institutions may affect development.
 Writing broadly about rule of law reform and its relationship to develop-
ment, Trebilcock and Daniels propose three broad categories of major poten-
tial impediments. The first two of these are technological or resource-related 
impediments and political-economy-based impediments, which, as will be 
seen, are important challenges from a transitional justice perspective as well.58 
The third category of impediments faced by developing countries, however, 
“relates to a variety of factors that might loosely be placed under the rubric of 
social-cultural-historical factors that have yielded a set of social values, norms, 
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attitudes, or practices that are inhospitable” to rule of law reform.59 In discuss-
ing the judiciary, they write about the importance of independence, account-
ability (which are both discussed in more detail below), and, crucially, legiti-
macy. “Successful judicial reform also requires public acceptance of the judicial 
institution. Courts must be perceived as legitimate because they occupy a pow-
erful position vis-à-vis the public.” Without legitimacy, citizens may opt not 
to use the system, reducing compliance and making enforcement more diffi-
cult.60 One way in which the legitimacy of judicial institutions can be impeded, 
then, is through social-cultural-historical factors, which, we emphasize, can 
include the role of those judicial institutions in past abuses. This, we argue, is 
where an important role can be played by transitional justice measures, as they 
may shape judicial reform in a way that helps it overcome historically related 
obstacles. We note here that in addressing such social-cultural-historical fac-
tors in judicial reform, transitional justice can be seen to be part of the broader 
notion of conflict transformation, an important part of the development dis-
course, which addresses both “direct and attitudinal manifestations of conflict, 
but also their deeper structural sources.”61


judicial reform and transitional justice


Having briefly reviewed the relationship between judicial reform and develop-
ment, in this section we outline the relationship between transitional justice 
and judicial reform, which we argue exists at three levels. First, judicial reform 
can constitute an element of transitional justice. Second, judicial reform may 
facilitate transitional justice, and in some instances may be a precondition of 
certain justice measures, particularly criminal prosecution for human rights 
violations. Third, transitional justice may contribute to judicial reform efforts. 
It is argued here that this relationship can be one of mutual reinforcement, and 
that there are numerous lessons that can be learned from the field of develop-
ment that are of relevance to transitional justice in its engagement with judicial 
reform.


transitional justice as judicial reform


Under some conceptions of security sector (or system) reform (SSR), as noted 
above, such as that used by the Organisation for Economic Co-operation 
and Development’s Development Assistance Committee (OECD DAC), judi-
cial reform is part of SSR. Since a justice-sensitive approach, as articulated 
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elsewhere in this volume,62 can be considered to be part of transitional justice 
as well, at a broad level one can argue that, conceptually, transitional justice 
includes certain elements of judicial reform under the notion of justice-sensi-
tive SSR. Even if one does not take judicial reform to be part of SSR, however, 
there is still one type of institutional reform that can be considered a direct 
form of transitional justice, and which can be applied directly to the judicial 
system: vetting, the process of screening for and dismissing human rights 
abusers from public institutions. Thus, vetting can conceptually be considered 
to be both a transitional justice measure and a development measure.
 Vetting in the judicial sector has generally not been undertaken in devel-
oping countries emerging from conflict or authoritarianism, at least in part 
because of the frequent incapacitation or virtual nonexistence of judicial 
institutions in those contexts. Most instances of vetting in the judiciary have 
occurred in such places as Bosnia and Herzegovina, Greece, and the formerly 
communist countries of Eastern and Central Europe.63 Nevertheless, the les-
sons to be learned from such experiences correspond to some of the main 
issues that have emerged from the study of judicial reform from the perspec-
tives of development and transitional justice, and are discussed more below.


judicial reform as an enabling condition or precondition  


of transitional justice


Some judicial reform may facilitate transitional justice or may be necessary 
before it can be pursued. This is most likely to be the case with domestic crimi-
nal prosecutions and other forms of legal accountability for perpetrators of 
massive human rights abuses, which require the institutions and infrastructure 
of the judicial system more so than other transitional justice measures. Judicial 
systems in developing countries emerging from conflict and/or authoritarian 
rule, however, are often virtually nonexistent, weak, corrupt, and without the 
trust of citizens, damaged by years of physical destruction and the fleeing or 
murder or complicity of judges, lawyers, and other personnel. Rwanda, East 
Timor, Sierra Leone, and Cambodia would be examples of such countries. As 
Etelle R. Higonnet puts it:


It is undeniable that local courts and governance structures in most 
postconflict contexts are too flawed and face too many financial and 
logistical limitations to cope effectively with massive war crimes trials. 
In the immediate aftermath of conflict, the inability of many post-atroc-
ity local courts to cope with war crimes trials is often due, at the most 
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basic level, to crippling damage sustained by physical infrastructure by 
bombing, shelling, arson, looting, or neglect. In addition, key personnel 
may have fled abroad, been killed, or been compromised by association 
with a prior regime which failed to prosecute or convict murderers, tor-
turers, or ethnic cleansers. In some other cases, a new regime may have 
replaced the old personnel almost completely, resulting in an enormous 
skill and experience deficit, as well as the danger of show trials and 
overly zealous prosecution for past crimes.64


Such judicial systems, which require “an entire set of functioning institu-
tions to investigate, prosecute, and punish individuals who commit human 
rights violations” with some degree of due process, may need to be built or 
reformed before they can deal with cases of massive abuses. This process can 
take months, years, or decades.65 “Emphasis on the prosecution of past vio-
lations is justifiable, therefore,” argues Tonya Putnam, “only if accompanied 
by parallel efforts at building institutions capable of punishing human rights 
abuses perpetrated in the postconflict environment and of helping to prevent 
future abuses.” While choices about trade-offs and timing may in fact be best 
left to particular societies themselves, as Putnam contends,66 a key point here 
is that it may not be appropriate to pursue criminal accountability for mas-
sive human rights violations through domestic judicial systems in develop-
ing countries with fragile states emerging from armed conflict or authoritar-
ian rule.67 For the purposes of the discussion to follow, it is also important to 
distinguish those institutions that lack capacity because their personnel were 
tainted by association with the prior regime from those that lack capacity for 
other reasons, such as lack of trained personnel and/or physical infrastructure; 
each circumstance involves different levels of mistrust to overcome.
 From a transitional justice perspective, this general lack of capacity in judicial 
institutions presents the possibility of impunity at the domestic level, at least in 
the short term, for those who committed serious crimes. From an international 
justice perspective, it presents the possibility that developing countries are more 
likely to become the subject of proceedings before the International Criminal 
Court (ICC). If a case or a situation in a country falls within the ICC’s jurisdic-
tion, whether through referral by a state, being investigated by the ICC of its own 
action, or even being referred by the UN Security Council, the ICC is more likely 
to admit (or accept) a case arising from those countries on the grounds that they 
are unwilling or unable genuinely to carry out the prosecution. While the ICC’s 
response predominantly depends on its focus on only the most serious cases 
and on those most responsible, William Schabas has noted the danger of the ICC 
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being perceived as a “mechanism directed essentially at poor or under-developed 
countries,” thus potentially reducing its legitimacy in those countries.68


 From a development perspective, donors can respond to a lack of domes-
tic capacity by providing development support directly to transitional justice 
measures, such as vetting or prosecutions. According to one recent study, for 
example, from 1995 to 2005 Rwanda received US$111 million in aid to transi-
tional justice measures, roughly 20 percent of which went to criminal courts, 
and Guatemala received US$140 million, roughly 3 percent of which went to 
criminal courts.69 The United Nations Development Programme (UNDP) has 
provided capacity development to the gacaca process in Rwanda and the War 
Crimes Chamber in Bosnia and Herzegovina.70 Importantly, however, develop-
ment assistance for judicial reform can play an important role in strengthening 
domestic judicial systems such that, at some point, they will have the capacity 
to engage in transitional justice efforts. Support to vetting, even if conceived 
only as a measure of judicial reform, can still serve to facilitate other types of 
transitional justice efforts. As de Greiff articulates it, “vetting may be thought 
of as an ‘enabling condition’ of other transitional justice measures.” Although 
he makes the point with regard to security institutions, it is not unreasonable 
to think that judicial institutions vetted of complicit judges and prosecutors 
would be more likely to prosecute perpetrators of massive abuses.71


transitional justice contributions to judicial reform


Transitional justice efforts can be dependent on judicial systems, but they may 
also contribute to the reform of those systems as well. A mutually reinforcing 
relationship, then, is possible. “Domestic prosecution for past crimes and judi-
cial reform are in many ways interdependent,” writes Eirin Mobekk.


There needs to be a level of judicial reform for domestic trials to be held, 
yet these can also affect long-term judicial reform. Judicial reform is a 
long-term process — how long-term is dependent upon the state of the 
judicial system — which can be contrary to the immediate demands for 
justice arising within a post-conflict setting. However, it is not necessary 
to fully reform or restore a judicial system prior to conducting domes-
tic prosecution for past abuses, on the contrary domestic trials can also 
contribute to the development of rule of law, as long as the minimum 
requirements of a fair trial are guaranteed.72


How might this contribution to judicial reform be made, specifically? 
First, transitional justice efforts may reinforce judicial reform (and thereby 







NDULO & DUThIE


266


development) by contributing to the rule of law and social capital. Jane Strom-
seth, David Wippman, and Rose Brooks, for example, argue that “account-
ability proceedings” for atrocities can have a long-term impact on the rule of 
law — which, again, includes judicial institutions but is not limited to them —  
in three ways:


first, the effective disempowerment of key perpetrators who threaten 
stability and undermine public confidence in the rule of law; second, 
the character of the accountability proceedings pursued, particularly 
whether they demonstrate credibly that previous patterns of abuse and 
impunity are rejected and that justice can be fair; and third, the extent to 
which systematic and meaningful efforts at domestic capacity-building 
are included as part of the accountability process.73


In terms of specific transitional justice measures, de Greiff, in his chapter in 
this volume, summarizes the various contributions to strengthening the 
rule of law roughly as follows: criminal trials demonstrate the generality of 
law through procedural guarantees and the application of justice to those in 
power; truth-telling provides the basis on which legal systems can behave in 
the future by contributing to an understanding of how legal systems failed to 
protect the rights of citizens in the past; reparations signify a commitment to 
the notion that legal norms matter; and institutional reform measures help to 
make rule of law systems operative.74


 Remaining at a broad level, transitional justice can be thought to reinforce 
judicial reform efforts by promoting civic trust as well. Again, as de Greiff 
articulates it: prosecutions can promote civic trust by reaffirming the relevance 
of the norms that perpetrators violated, norms that turn natural persons into 
rights bearers; truth-telling may be seen by victims as an effort to initiate a new 
political project around shared norms and values; reparations can foster civic 
trust by demonstrating the seriousness with which institutions now take the 
violation of their rights; and vetting can induce trust by “re-peopling” institu-
tions and demonstrating a commitment to systemic norms.75 Thus, transitional 
justice measures may reinforce judicial reform programs — and their contribu-
tion to development — by strengthening the rule of law and improving gover-
nance, and by increasing levels of trust between citizens and the state, thereby 
raising levels of macro or government social capital. In both ways, transitional 
justice efforts may reinforce judicial reform primarily by improving the legiti-
macy of those institutions.
 At a more direct level, prosecutions and truth-telling in particular can 
make contributions to judicial reform. Hybrid tribunals or courts (combined 
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domestic and international efforts) — the main justifications for which, in addi-
tion to those cited for general prosecutions, are lack of capacity and fears of 
bias or lack of independence76 — for example, are one avenue through which 
transitional justice efforts can potentially affect domestic judicial systems. 
Indeed, the term that has been coined for this potential impact is “legacy,” 
which is defined by the Office of the UN High Commissioner for Human Rights 
(OHCHR) in Rule-of-Law Tools for Post-Conflict States as a “court’s lasting impact 
on bolstering the rule of law in a particular society, by conducting effective tri-
als to contribute to ending impunity, while also strengthening domestic judi-
cial capacity.”77 According to the Rule-of-Law Tools — and echoing Stromseth 
and others above — legacy includes: a court’s “demonstration effect” — that is, 
its promotion of a culture of rule of law and human rights through adhering 
to a set of standards, including fair trial standards, prosecutorial standards, 
detention and imprisonment standards, transparency, and gender issues; a 
court’s contribution to human-resource and professional development within 
the domestic judicial system, through recruitment, training, and skills trans-
fer; a court’s physical infrastructure, including facilities, evidence, and court 
records; and a court’s contribution to law reform.78 At the international level, 
prosecution efforts, such as the International Criminal Tribunal for the former 
Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda (ICTR), and 
the ICC, can potentially assist, encourage, and/or leverage domestic prosecu-
tions and capacity building (although this potential is inherently limited).79


 Truth commissions may also contribute to the development of a coun-
try’s legal system and the establishment of the rule of law in a number of 
ways. These include appraising the role of the judicial system in past abuses 
and exposing compromised personnel, making specific recommendations to 
improve the efficiency and independence of the judiciary, promoting the rule 
of law by helping to fulfill international legal obligations, promoting a richer 
understanding of the rule of law, stimulating debates about what constitutes 
a “good society,” and promoting trust in the institutions of the judicial sys-
tem.80 In El Salvador, for example, a number of postconflict reforms to the 
judicial system — related to the appointment, oversight, and removal of judges, 
and including a new Criminal Procedures Code — were, according to Priscilla 
Hayner, “a direct outcome of recommendations made by the El Salvador truth 
commission.” Reforms had been pushed there by nongovernmental orga-
nizations (NGOs) and other governments before, “but the truth commission 
report focused attention and pressure on them.”81 Rubén Zamora agrees that 
the truth commission in El Salvador “created a greater public sense of the need 
for reform.”82 More broadly speaking, but still including judicial institutions, 
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Eric Brahm observes that “in a number of instances truth commission reports 
appear to have provided reform blueprints that have had varying degrees of 
success.”83 And as with other potential benefits of transitional justice mea-
sures, combined or holistic approaches tend to have more impact. “Com-
bined approaches that also include truth and reconciliation mechanisms,” it 
is argued, “are more likely to produce more effective and far-reaching demon-
stration effects and capacity-building than trials alone.”84


 A positive impact on domestic judicial systems cannot, of course, be 
assumed.85 Transitional justice efforts could have negative, negligible, or non-
existent effects on judicial reform. Trying to uphold international standards 
of justice without institutional preconditions could undermine legal norms 
by demonstrating their ineffectiveness.86 As the OHCHR Rule-of-Law Tools 
acknowledges, there is a potential “negative legacy” of a hybrid tribunal: for 
example, “if it drains domestic capacity as local professionals try to move to 
the hybrid court, diverts the focus away from investment in the necessary 
domestic legal reforms or contributes to negative perceptions of the local 
legal system” (although these effects have not necessarily happened and can 
be short term).87 Truth commissions may also undermine judicial reform. For 
example, while it is contested whether or not truth commissions should name 
the names of perpetrators, doing so without giving the accused the opportu-
nity to defend him/herself could be viewed as “contravening the principle of 
due process,” thus setting “a negative example for a judicial reform process 
aimed at ensuring a fair system.”88


 Whether transitional justice measures actually have positive, negative, 
or no impact on judicial reform will depend, of course, on a number of con-
textual factors, both internal and external to the justice measure itself. Inter-
nally, those designing and implementing a trial or truth commission can take 
steps to maximize the positive and minimize the negative effects. With hybrid 
courts, for example, legacy will depend on the extent to which and the way in 
which the court’s core mandate is achieved, but it will also depend on whether 
a specific legacy strategy is adopted — whether legacy is incorporated into the 
mandate, whether it is planned for, whether it receives support from the core 
budget, whether outreach is effective and comprehensive — and whether that 
strategy is realistic.89 The ICTY and the ICTR both “could have done much 
more to assist domestic capacity-building” with “more effective outreach to 
domestic audiences, and by more systematic efforts to design focused, well-
conceived domestic capacity-building programs.”90 For truth commissions, 
the naming of names is a complicated question that cannot be addressed here, 
but commissions can take steps to improve procedural fairness through, for 
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example, guaranteeing judicial review of findings against named individuals.91


 In seeking to strengthen domestic judicial systems, there are lessons that 
can be learned from development practitioners’ experiences with judicial 
reform and rule of law programs. As the Rule of Law Tools stresses, and as is 
often stressed in the development literature, especially on the rights-based 
approach to development, “how it is done is as important as what is done.”92 
As Uvin contends, “the process is as important if not more important than the 
product in most development work.” At the heart of this is the idea of a partici-
patory approach, one that


ought to respect the dignity and individual autonomy of all those it 
claims to help, including the poorest and the most excluded, including 
minorities and other vulnerable, often-discriminated against groups; 
it ought to create opportunities for their participation — opportunities 
that are not dependent on the whim of a benevolent outsider but rooted 
in institutions and procedures. This means we are talking about a par-
ticularly strong and deep form of participation here. . . .93


From a transitional justice perspective, this can mean two things. First, it 
means ensuring local participation in the design and implementation of tran-
sitional justice measures themselves. The OHCHR Rule-of-Law Tools on the 
various transitional justice measures all call for broad consultations with civil 
society and victims groups. “Because of their proximity to victims,” states the 
prosecutions tool, “NGOs can and should develop programmes that allow vic-
tims to participate meaningfully in the prosecution process.”94 “Broad consul-
tations with civil society and an opinion survey,” states the OHCHR tool on 
vetting, “will ensure a comprehensive identification of the public needs. Par-
ticular attention should be paid to the needs of victims, women, minorities 
and vulnerable groups.”95 Second, it means encouraging the reform of judicial 
institutions such that long-term access to justice for the poor and marginal-
ized is increased and improved, as previously noted. There are, then, steps that 
transitional justice practitioners can take to improve the judicial systems in the 
countries in which they work, and in doing so they can draw on the approaches 
and experiences of, and coordinate with, development practitioners working 
toward similar goals.
 Externally, however, the impact on judicial reform will depend on such fac-
tors as the political context in which justice measures are designed and imple-
mented, and whether international donors’ support is substantial, extended, 
coordinated, and strategic enough to implement such things as outreach cam-
paigns to accompany locally driven processes.96 Just as with all judicial reform 
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and rule of law work, transitional justice efforts are inherently political proj-
ects that may be resisted by certain groups within society that stand to be sanc-
tioned or lose power as a result of such projects. Vetting is a good example, 
again because it is in itself a type of institutional reform: it is often subject to 
both political resistance and political manipulation.97 Other transitional jus-
tice measures, which in themselves might not constitute institutional reform, 
can also be subject to political resistance and misuse, particularly if they may 
lead to institutional reform. In El Salvador, the implementation of some judi-
cial reforms recommended by the truth commission did happen, but not eas-
ily, and only after several years of the legislature’s “internal debate, deadlock, 
international pressure, and finally mediation by a senior UN representative.”98 
The truth commission there had recommended the resignation of the entire 
Supreme Court, to which the president of the court responded (incorrectly) 
that “only God” could remove him.99 As Hayner notes, in addition to the push 
from civil society and the leverage of external actors, “in the end, the imple-
mentation of reforms recommended by a truth commission depends on the 
interest and political will of those in power.”100


 Perhaps most important for the argument made by this chapter, the impact 
of transitional justice measures will depend on other reforms to the judicial sys-
tem and other efforts related to the rule of law and conflict transformation.101 
The Rule-of-Law Tools explicitly state that while legacy is defined as a contribu-
tion to the rule of law, it should be “differentiated from the broader effort to 
rebuild the rule of law in a particular context, which may take many years”; 
hybrid courts should be part of a “multifaceted intervention.” “There is obvi-
ously,” it declares, “a need for simultaneous investment in hybrid courts and 
domestic judicial systems.102 Even vetting, which is itself an institutional 
reform measure, will be more effective in achieving one of its own goals — that 
is, preventing the recurrence of abuses — if it is “integrated into a coherent insti-
tutional reform strategy.” Other reform measures aimed at promoting institu-
tional integrity and legitimacy, which should accompany vetting, according 
to Alexander Mayer-Rieckh, include “structural reforms to provide account-
ability, build independence, ensure representation, and increase responsive-
ness, as well as verbal and symbolic measures that reaffirm a commitment to 
overcome the legacy of abuse and an endorsement of democratic norms and 
values.”103 As mentioned above, conflict transformation processes seek these 
types of structural reforms, but they also aim to change relationships, inter-
ests, and discourses among the people within institutions as well. Transitional 
justice efforts that seek to change institutions then by dealing with the past can 
be reinforced by other types of conflict transformation work.104 Institutional 
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reform in the judicial sector in the aftermath of conflict and human rights 
abuses, then, is a complex process in which interventions in the fields of transi-
tional justice, development, the rule of law, or conflict transformation will to a 
certain degree depend on each other.
 Empirically, however, there is not a strong case that transitional justice mea-
sures other than vetting actually do make a substantial contribution to judicial 
reform. The experiences of Timor-Leste, Kosovo, Sierra Leone, and Bosnia and 
Herzegovina, for example, have shown that the “demonstration effects and 
capacity-building impact of these diverse hybrids, in fact, have varied widely.” 
The effects on the rule of law have been “mixed, complex, and often unclear, 
and more research is needed to fully understand their long-term impact.” The 
subject is “surprisingly underanalyzed.”105 According to Charles T. Call, there 
has recently been “some recognition of the need to integrate these two per-
spectives — past accountability and present judicial development — but writ-
ten analysis has lagged.” A series of case studies edited by Call on justice and 
security in postconflict contexts did determine that in countries where vio-
lence was particularly widespread, such as Rwanda, Timor-Leste, and parts of 
Bosnia, “perceptions of justice for past abuses affected popular acceptance of 
present-day justice in some countries.” The studies did not, however, establish 
a “robust, empirical connection between justice for past abuses and the quality 
and accessibility of justice in the future.” Instead, they found that “deficiencies 
of justice under new postconflict regimes varied greatly across the cases . . . but 
they seemed rooted in institutional choices, political decisions, and the context 
of war termination more than in the decision about how to deal with perpetra-
tors of past atrocities.”106


 Despite the lack of empirical evidence, there appear to be legitimate rea-
sons to think that transitional justice may make a modest contribution to the 
judicial reform process. Furthermore, in engaging with judicial reform directly 
or indirectly, justice practitioners must contend with some of the same chal-
lenges as development actors, such as those related to resources and capac-
ity, political context, process (and participation), and coherence with broader 
reforms. Again, much of the discussion here depends on the existence of a 
judicial reform program itself.


conclusions and recommendations


In this chapter, we have attempted to draw some connections between judi-
cial reform, development, and transitional justice. To summarize, we have 
argued the following: judicial reform is a part of one element of development 
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(legal development), and it is related to other elements of development; judicial 
reform itself can be a measure of transitional justice (vetting or justice-sensitive 
SSR), and it can be a precondition or enabling condition for transitional justice 
elements, especially criminal prosecutions; transitional justice may contribute 
to judicial reform (mainly by improving the legitimacy of the legal order and 
promoting the rule of law, and depending on a number of internal and exter-
nal factors), and, taking this into account, transitional justice practitioners 
must face — and may learn from — many of the same challenges and issues as 
development actors in their engagement with judicial reform. We conclude by 
making several broad recommendations based on these connections.


• Given the state of the empirical evidence and the myriad other factors 
involved, the links between judicial reform, development, and tran-
sitional justice discussed here should be viewed in terms of modest 
expectations for outcomes. 


• Transitional justice and development practitioners should consider 
how their contribution to judicial reform may impact each other’s 
work. In particular:
- Transitional justice measures, such as prosecutions, should be 


designed and implemented giving consideration to the issues of fea-
sibility and timing that may depend on judicial reform and on devel-
opment support to judicial reform; transitional justice actors should 
also develop specific strategies, when appropriate, for contributing 
positively to judicial reform;


- Development actors should consider directly supporting transitional 
justice efforts, such as prosecutions, that may have an impact on 
judicial reform; they should also consider the potential value from a 
justice perspective in providing support for judicial reform.


• Ideally, transitional justice and development actors whose work may 
impact judicial reform should acknowledge the strong need for dia-
logue, coordination, and joint planning of activities with an eye to 
maximizing mutual reinforcement and minimizing tensions between 
each other’s work.


• Transitional justice and development actors should learn from each 
other as they face similar challenges:
- Resources/Capacity: Resources and capacity are central concerns of 


both transitional justice and development engagement with judicial 
reform, in terms of the constraints that they create, the shared aim of 
building capacity, and the competition for resources that may have a 
negative impact on capacity.
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- Political Context: Both transitional justice and development actors 
must remember that judicial reform is a political project, not a tech-
nical one. Local political dynamics, including resistance and manip-
ulation, must be taken into account.


- Process: For both transitional justice and development efforts, pro-
cess can be as important as outcomes. It is important, for example, 
to undertake both types of efforts in ways that prioritize broad 
and deep participation, including that of victims, the poor, and the  
marginalized.


- Legitimacy: As has been pointed out by many others, institutional 
reform affects and is affected by less tangible things, such as rela-
tionships, norms, values, and trust. One of the main obstacles faced 
by judicial reform and rule of law programs is overcoming a lack of 
legitimacy; by bringing a consideration of past abuses into the pro-
cess of judicial reform, transitional justice can help to overcome this 
obstacle.


- Coherence with Broader Reform: Reform of judicial institutions in the 
aftermath of massive abuses is a complex, interdependent process. 
Transitional justice and development engagement with judicial 
reform should be approached as part of a broader and coherent pro-
gram of institutional reform, the rule of law, governance, and con-
flict transformation. 
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Natural resources are a natural “connecting point” for postconflict develop-
ment and transitional justice. Resources play a major role in the economies of 
many postconflict countries1 and contribute to the well-being and livelihoods 
of local populations — both directly as means of subsistence or providing labor 
opportunities and indirectly by funding state capacity to deliver services. Well-
managed resources can make significant contributions to postconflict devel-
opment and help build and protect human security in all its forms, including 
human dignity and citizenship in its fullest meaning.
 However, when mismanaged, valuable natural resources are not simply a 
lost opportunity but in fact endanger both long-term economic development 
and human security, as well as justice and basic freedoms. Misappropriated 
revenues from natural resources can undermine economic performance and 
the quality of governance, thereby increasing the risk of armed violence and 
human rights abuse.2 For example, failure to control extraction of lucrative 
resources results in competition that can itself become an armed struggle. 
Likewise, inequity in access to subsistence resources often is an organizing 
point for grievances that lead to armed conflict, or it functions as the punish-
ment waged against victims of aggression. An abundance of natural resources 
is not a predictor of positive performance.3 Understanding the specific role of 
natural resources in the maintenance of authoritarian regimes and the facili-
tation of armed conflicts is therefore central to transitional justice’s aim of 
understanding and repairing the context of victimization and repression of 
past regimes, as well as to development workers’ goals of addressing impover-
ishment and poor governance. 
 The first section of this chapter introduces the concept of vulnerability as a 
multidimensional condition and argues that addressing these various forms of 
vulnerability is a common aim of both transitional justice and development. 
The subsequent section builds on this commonality by discussing in deeper 
detail the role that natural resources play in authoritarian regimes and armed 
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conflicts. The chapter then moves to an empirical examination of how tran-
sitional justice’s traditional areas of intervention — legal accountability, truth 
commissions, reparations, and security sector reform — have engaged with 
natural resource issues. We examine normative arguments for why an expan-
sion of the transitional justice mandate in key areas to more directly engage 
resource issues would be fruitful and how this might work operationally, as 
well as the challenges posed by such an expansion and how these challenges 
might be met. 
 However, even at its most successful, the expansion of transitional justice 
measures to include natural resources would only make a modest contribu-
tion to the prevention of future abuses due to the differing scope and capaci-
ties of transitional justice and development programs. In comparison, both the 
programmatic scope and resources available for postconflict development are 
much broader and therefore more likely to make a lasting impact, particularly 
in the area of institutional reform, not only of the security and judicial sectors, 
which are the current focus of transitional justice, but also of resource extrac-
tion and financial sectors. 
 Consequently, we suggest some forms of achieving “external coherence” 
between the two arenas4 — that is, how development and transitional justice 
might collaborate by using natural resources as one key focal point. Addi-
tionally, we offer some concrete suggestions for how postconflict develop-
ment programming can also address “internal coherence” — that is, ways that 
workers from different development programs might productively coordi-
nate among themselves to pursue both development’s and transitional justice’s 
common goals of addressing vulnerabilities. We close with some recommen-
dations on strategic ways to make both development and transitional justice 
interventions most effective, given the large scale of problems needing atten-
tion in transitional contexts.


development and justice tools for addressing vulnerability


In this chapter we define development as encompassing both macroeconomic 
reforms and capacity building undertaken with the goal of increasing eco-
nomic growth (we refer to this aspect as “economic development”), as well as 
efforts to address conditions of impoverishment and to improve human physi-
cal and intellectual well-being (we call this aspect “human security”). We use 
the concept of vulnerability to articulate the relationship between material depri-
vation (the traditional focus for development) and the effects and modalities of 
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armed violence and oppression (the focus of transitional justice). Our major 
point here is fourfold: (1) vulnerability has several planes — economic, social, 
political, and physical; (2) these planes reinforce one another to produce both 
poverty and violence; (3) both programmatic arenas of transitional justice and 
development have often failed to adequately grasp the complexity and interac-
tion of vulnerability in their respective interventions; and (4) this misappre-
hension has often compromised the effectiveness of the interventions. 
 Drawing on extensive literature on vulnerability to “natural hazards” (that 
is, famines and natural disasters), we conceptualize vulnerability as a compos-
ite of exposure (to risks), capacities (to cope), and potentiality (for recovery).5 
The concept of vulnerability has been deployed widely since the 1980s in rela-
tion to economic and physical deprivations that lead to poverty and famine. 
We follow later thinkers in the political ecology field in considering the mul-
tifaceted nature of vulnerability, in particular its intimate relationships not 
only with economic and material deprivation but also with armed violence 
and oppression.6 People who are socially vulnerable — excluded from society 
and from access to adequate resources for subsistence — are therefore eco-
nomically vulnerable — trapped in cycles of hunger and disease — and are also 
politically vulnerable — with little opportunity to participate meaningfully in 
their government. The cycle is perpetuated because the politically voiceless are 
unable to affect the economic and social conditions that hold them in poverty. 
In turn, society’s outcasts are either deserted by the institutions of the state, 
or, more menacingly, they are the target of state attention not as constituents 
or citizens but as threats to public order, and are subjected to various forms of 
violence and oppression. People living at the margins of society are also targets 
of violence from nonstate actors who thrive in the vacuum, including gangs, 
insurgents, and unaccountable corporations.7 
 A focus on natural resources can help articulate the linkages between 
development and transitional justice, particularly in the areas of conflict pre-
vention (physical vulnerability), equity (economic vulnerability), building civic 
trust and community reconciliation (social vulnerability), and democratiza-
tion (political vulnerability). This orientation to the role of natural resources is 
more complex than simply asserting that one’s human security is a direct func-
tion of how many resources one controls. As Amartya Sen has observed, pov-
erty is more usefully thought of as a result of impaired capacities or freedoms 
rather than simply not having enough money. We likewise view the most use-
ful analysis of the role of natural resources to be how they mediate or obstruct 
those “functionings.”8 Natural resources, when wisely managed, can help 
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reduce vulnerability by strengthening the capacity to cope with stressors and 
the potential to recover at (1) the national level, as high-value resources supply 
investment and economic growth, and (2) at the local level, as farming, forest-
product collection, fishing, and hunting resources provide subsistence and 
artisanal livelihoods. Although the proportion of the world economy made up 
of raw natural resources has sharply declined over the past thirty years, half of 
developing countries still rely on less than four commodities for half of their 
export earnings.9 This economic dependence means that resource sectors play 
a critical role in investments, tax revenues, employment, and infrastructure 
creation in these countries. 
 However, resource-dependent countries often underperform economi-
cally, due to weak institutions for accountability and neglect of nonresource 
sectors.10 Resources can also play central roles in decreasing capacities and 
resilience and in increasing risks, thereby increasing vulnerability to material 
deprivation as well as physical violence, as we explore in the following section. 
 In order to effectively prevent conflict and address victims’ needs, tradi-
tional transitional justice measures of legal accountability, truth-seeking, repa-
rations, and security sector reform must be contextualized within the larger 
reality facing most postconflict societies. In countries dependent on primary 
resources, contexts of vulnerability often center around the political and 
economic benefit derived from control of natural resources and the negative 
impacts of state control on civilians. In truth-seeking, an awareness of the role 
of natural resources might involve direct investigation of injustices that sup-
ported authoritarian regimes or contributed to the onset and fueling of armed 
conflict or the targeting of people for abuse. In the realm of transitional judi-
cial accountability, a resource focus might contribute to bringing legal cases 
against the worst perpetrators of economic crimes in key resource sectors that 
are directly linked to human rights abuses. Such cases, whether criminal or 
civil, could yield the recovery of stolen assets that could be used for reparation 
for victims. In reform of the security sector, a resource focus might support 
the vetting of the perpetrators from future concession licenses or positions of 
authority in resource ministries, and the reform of structures that enabled the 
corrupt control of resource revenues by security personnel. 
 These transitional justice interventions could contribute to the preven-
tion of conflict and remove fear (addressing physical vulnerability), create a 
deterrent to corruption and help to build equity (addressing economic vulner-
ability), and remove natural resources as a “honey pot” to reward client net-
works, thereby restoring accountability to governance (addressing political 
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vulnerability). Truth-seeking and legal accountability around natural resource 
crimes, in particular, undercut impunity and help generate public discussion 
and build awareness, which all help build civic trust, facilitate democratiza-
tion, and make a contribution to reconciliation (addressing social and political 
vulnerability). The proposed expansion of the transitional justice mandate in 
these respective areas will be discussed in detail later in the chapter.
 While transitional justice is narrowly focused in its interventions, pro-
grams falling under the general rubric of postconflict “development” are var-
ied indeed. Given the boom in interest in postconflict development, many 
of these programs in fact consider themselves to be fields of their own. They 
include such disparate focuses as security, internally displaced persons (IDPs) 
and refugee resettlement, ex-combatant disarmament and reintegration, legal 
reform, humanitarian aid, macroeconomic and fiscal reform, rebuilding physi-
cal infrastructure, elections and civic education, civil society building, natu-
ral resources sector reform . . . the list goes on. Development agencies from the 
UN, bilaterals, international financial institutions, and nongovernmental orga-
nizations (NGOs) descend en masse to a postconflict country, many with staff 
possessing only scant knowledge of the local context, each organization with 
its own goals, funding, contacts, and methodologies. Although organizations 
working in the same programmatic area aim to coordinate themselves, some-
times through formal bodies, such as the Humanitarian Information Center 
(HIC), given the scope of operations and staff available and the scale of prob-
lems to be dealt with, coordination is most often an intention rather than a 
reality; many consequently work at cross-purposes. Ex-combatants are trained 
for farming livelihoods when no farmland is available11 or for urban trades for 
which an insufficient market exists,12 legal reformers craft new forestry laws 
while indigenous land tenure remains legally insecure,13 or new mining con-
cessions are put up for bid to generate rapid foreign exchange before fiscal 
transparency regulations are in place.14 Some suggestions to improve coordi-
nation in order to achieve “internal coherence” are made in the final section of 
this chapter.
 However, more fundamentally than failed coordination, development 
often suffers from an epistemic duality that is most easily revealed in natural 
resource reform — that is, the duality of development as both top-down mac-
roeconomic reform and bottom-up improvement of human welfare. This dual-
ity clashes in the operations of transitional governments, whose officials feel 
the pressure from local business constituents (and many international advi-
sors) to quickly issue concessions for high-value resource extraction before 
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subsistence resources issues, such as overlapping and legally uncertain land 
tenure, are adequately addressed. The window of opportunity for reforms in 
transitional contexts is often truncated, with half of all postconflict countries 
returning to war within a decade.15 At the same time, the scale of reconstruc-
tion and repair needed in these contexts is massive. The difficulty, therefore, in 
reaching a balance between these two “faces” of development is challenging in 
the extreme. 


natural resources, authoritarian regimes,  


and armed conflict 


Weak governance institutions for natural resources relate to violence and mas-
sive human rights abuse in three major ways. First, as noted above, high-value 
resources can sustain repressive or neglectful political regimes by providing 
excess revenues that can insulate the ruling elite from the rest of the economy 
and accountability to its citizenry. Such regimes use resources to maintain 
power, and do so by routinely violating human rights, as has been the case in 
many so-called petro-states, such as Iraq, Saudi Arabia, Nigeria, Equatorial 
Guinea, and Angola.16


 Second, resource exploitation can result in direct human rights abuses, 
such as targeted violence and looting by security forces against communi-
ties in extraction areas, forced labor, and the forced and brutal displacement 
of local residents, as was the case in Sierra Leone, the Democratic Republic of 
the Congo (DRC), Liberia,17 and by pulp producers in Sumatra in order to gain 
access to forest resources.18 
 Finally, resources can motivate, sustain, and aggravate human rights abuses 
committed by armed groups, notably by financing and rewarding their activi-
ties. Gems, timber, and narcotics, but also cash crops and oil, have sustained 
numerous rebel movements, especially when these resources can be easily 
extracted, transported, and sold. Revenues have also been indirectly obtained 
from resource sectors through extortion and kidnappings. With the end of 
the Cold War and the decline in “superpower” financing of insurgencies, more 
belligerents have come to rely on revenues from such resources, particularly 
those considered to be “lootable” (easily accessible without high-technology 
extraction operations).19 Between 1989 and 2006, an estimated 640,000 per-
sons died in battles in which at least one of the belligerents was financed by 
resource revenues.20 These numbers do not account for the total number of 
deaths related to the context of conflict, which is generally much larger. Nor do 
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these numbers account for other types of human rights abuses, such as forced 
displacement, rape, torture, and arbitrary detentions, or the use of starvation 
as a weapon of war. 
 Thus, “conflict commodities” are understood as not only financing hostili-
ties but also as motivating conflicts through “greed” or “grievance” mechanisms, 
weakening states, and aggravating human rights abuses.21 This aggravation 
first relates to resources prolonging hostilities, especially when these resources 
are easily accessible to the weaker party.22 Sometimes funds are obtained even 
before the resources are under the control of the belligerent party, a practice 
Michael Ross has called “booty futures.” This practice facilitates insurgencies 
by funding rebels to attack governments and lengthens conflicts by providing 
embattled governments with funds for counterinsurgencies.23 Consequently, 
the longer the war goes on, the more likely massive and indiscriminate human 
rights abuses will take place as a result of revenge, a growing normalization of 
violence, the fragmentation and individualization of motivations, and/or the 
undermining of discipline and the rule of law.24 
 Resource revenues can also dissociate armed groups from the necessary 
support of and accountability to both the civilian population and the interna-
tional community. The lack of a need for civilian support for food and hous-
ing can lead to insular encampments, where combatants develop contempt 
for civilians and child soldiers are indoctrinated.25 Moreover, belligerents may 
coerce labor or displace populations to gain control of resources. Resource 
revenue, particularly when belligerents have no real political manifesto other 
than control of these financial flows, affects the pattern of recruitment, the 
type of leadership, and the internal discipline of an armed group. Resources 
may entice the recruitment of economically rather than politically motivated 
members, or of leaders who pursue short-term political strategies and are thus 
less preoccupied with the political effects of massive human rights abuses.26 
Finally, resource revenues increase rights abuses by allowing both sitting 
governments and insurgents to wage wars without the diplomatic pressure 
to avoid human rights abuses that might come with financial support from  
foreign governments. 


transitional justice’s past and potential engagement  


with natural resources 


Transitional justice measures of legal accountability, truth-seeking, repara-
tions, and security sector reform have only rarely engaged issues relevant to 
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natural resources, focusing instead on gross violations of civil and political 
rights (CPR). We believe that, in cases where resources are relevant, this has 
been a missed opportunity to more fully capture the nature of authoritarian 
belligerent power or of armed conflict, and the experience of victims under the 
old regime or during war. Likewise, we believe that this partial apprehension 
of injustices thereby contributes to only partial solutions that may in fact be 
counterproductive when joined with other transitional programs as a whole, 
as we will describe in turn in the following sections. Rectifying this shortcom-
ing, however, is not without costs and risks (the magnitude of which varies 
with each context), and we examine these challenges and how they might be 
addressed as we look at each justice measure in turn.


legal accountability


One of the traditional focuses for transitional justice advocacy has been to 
facilitate legal accountability for crimes committed during the conflict. How-
ever, these cases have rarely addressed crimes associated with natural resource 
extraction (hereafter referred to as “resource crimes”), which include: 


• massive corruption in issuing extraction and export licenses; 
• embezzlement of resource-derived revenues from state coffers; 
• violence, looting, and forced displacement of communities in extrac-


tion areas; 
• forced labor for resource extraction; 
• trade of UN-sanctioned commodities; 
• trade of resource commodities in exchange for arms and military 


materiel in violation of UN arms sanctions and/or arms conventions/
moratoria; and


• extraction in contravention of domestic laws for resource licensing, 
use, and payment of resource taxes/fees and extraction labor.


There are several sound arguments for broadening the traditional focus of tran-
sitional justice efforts to pursue legal accountability to include these resource-
related crimes. First, as detailed in the previous section, the pattern of control 
and criminality in authoritarian regimes and among violent belligerents is inti-
mately tied to the financial rewards of crimes in the resource sectors. There-
fore, as both a conceptual and practical matter, efforts to pursue accountabil-
ity for civil and political abuses are rendered less effective by the neglect of 
economic crimes that facilitate and motivate that abuse.27 Additionally, when 
impunity continues for economic crimes of corruption, which are arguably 
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more widespread and have broader societal effects, this sends the counterpro-
ductive message that there is still no rule of law in the “new” society. Finally, 
trial testimony, evidence, and arguments can generate needed momentum 
for change by raising public awareness about these issues, their connection to 
massive abuses and atrocities, and the need for institutional reforms. This is 
especially true when care is taken to make trials broadly accessible through 
live radio feeds.
 In this section, we review some of the potential and past engagements in 
legal accountability for resource crimes and the challenges illustrated by some 
of the failed attempts to win convictions for these crimes.


INTERNATIONAL TRIBUNALS


Judicial systems in transitional governments frequently lack capacity and are 
too politically freighted to try cases effectively, particularly where they impli-
cate actors still able to wield power. If domestic courts are incapable of suc-
cessful prosecutions, ineffective trials can be worse than none at all because 
they send the message that impunity still reigns. In such scenarios, interna-
tional courts are the last, best resort for legal accountability. 
 However, there are limited examples of trials dealing directly with resource-
related crimes. For resource crimes related to corruption, some have argued 
that the dearth in cases is not due to preference of civil and political crimes but 
rather to the weakness in international law to address these crimes in compari-
son to relatively robust legal tools for human rights prosecutions.28 However, 
some resource-related crimes are in fact human rights violations in themselves, 
and there are legal tools available for prosecutions of these crimes, including: 


• humanitarian law prohibitions against pillage;29


• human rights and humanitarian law prohibitions against forced labor 
and attacks against civilians by security forces guarding resource 
extraction operations;30 


• Rome Statute of the International Criminal Court (ICC) prohibitions 
against the destruction of property and pillage, forced labor, and dis-
placement;31 and


• UN Security Council resolutions prohibiting the trade in particular 
commodities.32


Although amnesties granted during a peace process may apply to domestic 
violations, such claims to amnesty have been disallowed for violations of inter-
national law (see the Sierra Leone Special Court discussion below). 
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 At present, the most developed tools for prosecuting certain resource 
crimes are those prohibiting violation of UN sanctions (which can be tried 
domestically by some UN member states)33 and those for prosecuting human 
rights crimes. The Hague Regulations, the Geneva Conventions, and the Addi-
tional Protocols regulate the conduct of hostilities in international and non-
international armed conflicts. These bodies of law explicitly prohibit pillage. 
The Hague Regulations, for instance, stipulate that “pillage is formally forbid-
den,”34 whereas the Geneva Conventions state that “pillage is prohibited.”35 In 
the context of military occupation during an international conflict, however, 
the Hague Regulations, although still prohibiting pillage, allow a series of 
exceptions (Articles 48–56).36 Nevertheless, in situations other than the par-
ticular circumstances of an occupied state during an international conflict, the 
Geneva Convention and Additional Protocol prohibitions against pillage still 
apply and bear no such limitation. 
 The Geneva Convention’s prohibition against pillage37 requires no sys-
tematic state strategy. The International Committee of the Red Cross (ICRC) 
commentary notes that the prohibition applies to “the ordering as well as the 
authorization of pillage,” and to “all types of property, whether they belong 
to private persons or to communities or the State.”38 Pillage is also not limited 
to the seizure of assets by force. The ICRC notes that courts have deemed pil-
lage to include acquisitions through contracts based on intimidation, pressure, 
or a position of power derived from the surrounding armed conflict. In other 
cases, the ICRC observes that knowingly receiving goods obtained against the 
will of the true owner was also judged to constitute pillage.39 
 Further, the conventions apply the prohibitions to everyone, including 
nonstate actors, such as insurgents, corporations, and individual citizens. For 
example, the United States Military Tribunal (USMT) at Nuremberg prosecuted 
defendants from several major industrial conglomerates: IG Farben, the Krupp 
firm, and the Friedrich Flick Concern.40 


Special Court for Sierra Leone. The mandate of the Special Court for Sierra Leone 
(SCSL) granted the authority to prosecute those “who bear the greatest respon-
sibility for serious violations of international humanitarian law and Sierra 
Leonean law committed in the territory of Sierra Leone since 30 November 
1996.”41 The language of the indictments is exemplary in that it explicitly rec-
ognizes the role of valuable resources, especially diamonds, in contributing 
to the conflict and makes charges for crimes in direct association with the 
struggle for control of the mines.42 The Revolutionary United Front (RUF) 
defendants and former Liberian president Charles Taylor were charged with 
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“joint criminal enterprise of trying to take control of Sierra Leone territory, 
especially diamond mining areas . . . and the reasonable foreseeable outcomes 
of that enterprise including crimes of unlawful killings, use of child soldiers, 
physical and sexual violence, abduction, forced labor (in mines), looting and 
pillage of civilian property.” The court, therefore, recognized the key role of 
extracting diamonds for funding insurgencies and targeting victims, but chose 
not to charge with the actual war crime of pillage due to a lack of familiarity 
with the necessary elements of the charge and the desire to quickly issue the 
Taylor indictment during the peace negotiation in Accra.43 


International Court of Justice. A landmark 2005 civil case in the International 
Court of Justice (ICJ), brought within the context of increasing attention to 
“conflict commodities” in policy circles and the UN Sanctions Committee in 
particular, has revitalized the attention to the justiciability of the pillage of 
natural resources as a war crime. The ICJ found in Democratic Republic of the 
Congo v. Uganda, Armed Activities on the Territory of Congo (DRC v. Uganda)44 that 
although there was no evidence of a state strategy to use its military to pillage 
DRC’s resources, the Ugandan state nevertheless failed in its obligation as an 
occupying power to prevent pillage of natural resources by its armed forces 
and through their nonstate collaborators in the occupied Congolese province 
of Ituri, which is rich in gold and other minerals. The court relied heavily for 
evidence on the findings of the Judicial Commission of Inquiry into Allegations 
of Illegal Exploitation of Natural Resources and Other Forms of Wealth in the 
Democratic Republic of the Congo, set up by the Ugandan government in May 
2001 and headed by Justice David Porter (hereafter the Porter Commission; see 
the following section).45 
 However, the damages due DRC pursuant to this ruling are still under bilat-
eral negotiation because the court did not award damages and analysts say it 
will be nearly impossible to enforce a compensation ruling. Experts warn that 
the negotiation could be so protracted that a settlement might take many years 
to conclude, but believe that the case nevertheless represents a positive step 
toward peace (Uganda accepted the judgment), and was therefore also a step 
toward legal accountability, although part of a larger process.46 We revisit the 
question of the enforcement of damages later in the chapter.


Dutch Federal Court. Some domestic courts have responded to crimes commit-
ted in conflict zones by bringing cases against their own citizens for behavior 
while conducting business abroad. Guus Kouwenhoven, a Dutch logger who 
operated the Oriental Timber Corporation in Liberia during Taylor’s regime, 
was convicted in federal court for arms trafficking in contravention of the 
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UN arms ban and African arms conventions.47 He was also charged with war 
crimes for the massacre by his company security of the village of Youghbor, 
located in the logging concession area.48 There is forensic evidence and admis-
sion by the accused that he deposited money into Taylor’s personal account (for 
which he received a tax receipt).49 Kouwenhoven maintained his innocence, 
arguing that such exchanges and engagement of armed militia were simply the 
way one had to do business in Liberia under Taylor.50 This view of compliance 
with Taylor’s demands for bribes in circumstances of armed conflict simply as 
a “way of doing business” underlines the importance of addressing the role of 
natural resource extraction and corrupt governance in human rights abuses 
and the relevance of focusing on resource extraction as a means of breaking 
impunity for human rights abuses.
 Kouwenhoven’s conviction was ultimately overturned on appeal due to 
mishandling of the prosecution and inconsistencies in the statements of wit-
nesses, some of whom the appeals court found had questionable credibility.51 
The judge noted that the most compelling evidence was forensic evidence and 
the admission by the accused that he bought a helicopter for Charles Taylor 
from the known arms dealer Sanjivan Ruprah,52 in apparent contravention of 
UN sanctions53 and regional arms treaties54 against the trade of military mate-
riel. The judge further noted that this evidence was inexplicably never pre-
sented in court.55


These cases indicate that although there are legal tools available for prosecut-
ing crimes associated with natural resources, there are also significant obsta-
cles to evidence gathering, limitations of prosecutorial knowledge regarding 
existing statutes for bringing cases and winning convictions, and — most prob-
lematic — often a lack of political will. 


OThER LEgAL INSTRUMENTS 


The above cases were brought against insurgents or neighboring or occupy-
ing states. Although a far less developed area of legal accountability, emerg-
ing legal remedies are available for the more protracted problem of predatory 
states that pillage their own country’s natural assets (either directly or through 
corporate partnerships) and impoverish their own people. One mechanism 
for accountability that is receiving growing attention is the use of civil charges 
and asset recovery that could benefit victims. Although many of these cases 
do not directly involve natural resources, they offer a promising model for 
advocates seeking to hold predatory heads of state accountable for pillage of 
national assets.
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 Civil suits against corporate partners of predatory states could be brought 
for abuses suffered by foreign nationals. One such tool is the Alien Torts cases 
brought in U.S. courts that have agreed to hear such suits against corporations 
(including UNOCAL, Exxon-Mobil, Texaco, and Chevron) and individuals 
(including Ferdinand Marcos) for potential complicity or direct involvement 
in human rights abuses. In a domestic civil action, Indonesian courts recently 
sought to hold former Indonesian president Suharto accountable for massive 
corruption and government embezzlement of one of his family’s foundations, 
Supersemar. Although this case was not directly related to natural resources, 
a similar case could be made for other types of embezzlement and corrup-
tion of numerous similar foundations that received kickbacks in exchange 
for lucrative extraction rights for logging, plantation agriculture, mineral 
resources, and oil and gas. Transparency International estimated the Suharto 
family foundations amassed between US$15 billion and $35 billion (more 
than Marcos, Mobutu Sese Seko, and Sani Abacha combined).56 Suharto died 
while the Supersemar case was still under way, but Indonesians were encour-
aged when the court found against Supersemar. However, this optimism 
was tempered when the damages ordered were surprisingly low — US$105 
million from a foundation that was said to have misappropriated over  
US$420 million.57


 When domestic political will exists for civil suits to recover stolen assets, 
there are other potential tools, such as the recent increase in domestic crimi-
nal charges under money laundering and racketeering laws, and the Stolen 
Assets Recovery unit of the UN Convention Against Corruption (UNCAC), a 
new instrument that, with international assistance in forensic accounting, has 
already assisted in tracking and repatriating over US$2 billion of assets stolen 
by the now deceased Nigerian dictator Sani Abacha. Parties to the convention 
are enjoined to enact banking reforms and anticorruption legislation including 
“know your customer” rules with enhanced oversight for those in public office 
and their families.58 Recent forensic evidence that the former Liberian presi-
dent Charles Taylor moved some US$1 billion through a U.S. bank account 
over a six-year period59 — at a time when the entire gross domestic product 
(GDP) of Liberia was around half that amount — suggests possible space for a 
money-laundering charge in U.S. courts. 


Special Commissions of Inquiry: One possible means to pursue accountability 
is the establishment of special commissions of inquiry. These commissions 
might include generalized anticorruption commissions or can be specific to 
a particular issue or sector. While political will and prosecutorial capacity to 
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bring such cases may be limited in a politically charged atmosphere, special 
commissions, which might be domestic or with international experts as advi-
sors or members, are often able to provide an intermediate measure between 
truth-seeking and accountability. They most often do not have sentencing 
authority but can make recommendations for prosecutions and revocation of 
concession licenses. Often they also have powers of subpoena that some (but 
not all) truth commissions lack. Additionally, they provide information that 
can generate public awareness and evidence to facilitate prosecutions. 
 Two examples of such domestic inquiries in the DRC are the successive 
Lutundula Parliamentary Commission (2005) and the Inter-Ministerial Com-
mission (2007), with the latter bringing sixty mining companies under review 
for the legality of contracts issued during the war.60 The interministerial review 
is still under way, but it should examine the legal requirements that must be 
met when concessions are granted by a sitting administration or its officials. In 
a similar example of domestic review of resource extraction during wartime, 
the Porter Commission examined involvement by the Ugandan military in 
the extraction of mineral resources and attendant violence against civilians in 
the mining regions of DRC.61 Its findings were relied on heavily by ICJ judges 
in the case brought by DRC against Uganda. These investigations help build 
momentum for other forms of legal accountability and reform, and might 
have benefited from transitional justice expertise regarding investigations and  
evidence gathering.


ChALLENgES


The promise of such tools aside, as many of these cases illustrate, there are 
numerous challenges to the notion of using legal accountability — for these 
types of resource crimes in particular — as a means to promote transition. One 
argument against pursuing legal accountability for resource-related crimes is 
that the legal instruments available for prosecuting such crimes are weak. As 
we have noted, however, while this may be true for some, there is nevertheless 
a sound legal basis for prosecuting those resource crimes that also constitute 
war crimes. Yet prosecutors have (so far) only rarely used these tools, whether 
due to a lack of familiarity with the necessary elements or a lack of political 
will. As a result, those seeking to advocate for such cases will likely face resis-
tance from some prosecutors and judges who are less familiar with the stan-
dards. The underdeveloped arena of pillage, in particular, merits further legal 
analysis to determine the viability of this as a transitional justice strategy and 
the most strategic contexts in which to pursue this avenue of remedy.







297


NATURAL RESOURCES


 Some have argued that the nature of evidence collection and witness coop-
eration for economic crimes might simply be beyond the capacity of courts 
and transitional justice experts.62 Certainly these issues pose serious obstacles 
in postconflict environments. The SCSL and the Kouwenhoven cases demon-
strate that this type of case does present significant logistical challenges to the 
investigators, even if they have the appropriate expertise. Obstacles to pros-
ecuting such cases include witnesses and evidence being physically located far 
from the court; witnesses who are impossible to protect adequately and have 
good reason to fear retaliation; and circumstances of widespread criminal-
ity that make the credibility of most witnesses impeachable by the opposing 
counsel. However, dealing with such difficulties is beyond the capacity of these 
actors only if the uniqueness of the cases is not taken seriously and planned 
for in advance. (We return to this discussion in the following section.) Further-
more, these challenges of evidence and witness cooperation are common to 
most human rights cases for postconflict countries being brought in interna-
tional courts. They are not exclusive to resource-related or economic crimes. 
For international courts, more effort and resources should be directed toward 
in-country investigations and evidence collection, coordination between pros-
ecutors and investigators, and witness protection measures.
 On the question of the charges being rarely used by prosecutors, some have 
argued that this is due to a “cultural acceptance” of economic crime. In fact, 
some argue that the slow development of legal tools for dealing with economic 
crime in general is a reflection of an attitude of leniency toward this type of 
criminality.63 Certainly cynicism and inaction are common obstacles to 
reform in countries suffering widespread corruption and economic predation, 
yet these seem surprisingly defeatist and overly relativistic arguments against 
pursuing legal accountability. Horrifying practices are often protected under 
the guise of “cultural acceptance” when in fact they are “accepted” only by the 
status quo and forced upon the rest, who are powerless to resist.64 In fact, no 
one would credibly argue that the unabashed sacking of public assets to the 
impoverishment of millions is “acceptable,” only that “everyone is doing it,” 
which is hardly a reason to further delay accountability.
 It seems to us more likely that the dearth in prosecution for crimes of 
this type is due to the slipperiest of all fish: political will. Given the resources 
available, not all crimes for which there is a legal basis for prosecution will be 
brought to trial. Prosecutors make strategic choices about what cases they can 
win and what the overall benefit will be (and the risks of an acquittal). In cases 
of economic crimes that are often widespread and systematic, this selectivity 
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will often be used (or seen to be used) as political score settling, thereby gen-
erating cynicism rather than civic trust and reconciliation. Further, there is the 
question of whether prosecuting economic crimes is more politically feasible 
for public trial than grave human rights abuses. The convictions of Augusto 
Pinochet and Suharto for economic crimes while they remained unaccount-
able for their involvement in widespread human rights violations suggest it 
might be more feasible, at least in those particular cases. On the other hand, 
some have argued that in some contexts powerful interests disenchanted with 
the brutality of the old regime might be allies for a transition but might block it 
if they feel they will be implicated in prosecutions for economic crimes.65 Such 
actors, if they believe their economic interests are at stake, may undermine 
efforts for legal accountability or truth-seeking around resource crimes and 
thereby undercut these initiatives for other types of abuse. In short, political 
will is both highly contextual and dynamic and must be weighed empirically. 
 A more general challenge to legal accountability for resource crime as a 
means to transitional justice and development goals is that outcomes from 
trials are inherently uncertain, making them a risky vessel in which to house 
too much hope for transition. They are, as authors elsewhere have argued, at 
best only partial solutions that leave untouched large sectors of actors who 
participated in some way in the crimes, including the uncharged perpetrators, 
the international actors who facilitate if not directly aid and abet crimes, and 
the larger community of bystanders who do nothing to intervene. Trials are 
not intended to deal with these communities of wrongdoers and provide only 
partial repair to problems of violence and criminality. There are other, often 
more useful, tools at hand, including those discussed below, which can provide 
a more complete picture of criminality, harm, and the way forward to repair.66 
 Clearly the prevailing lack of judges’ and prosecutors’ familiarity with the 
applicability of international standards to resource crime presents an obstacle 
to bringing successful cases. However, we argue that the most serious chal-
lenges to legal accountability for natural resources crimes — the problems of 
political will, the difficulty of investigations, and providing only partial solu-
tions — in fact are similar to the challenges to legal accountability for human 
rights violations more generally. Legal accountability is but one hammer in the 
tool box, yet it is nevertheless an essential tool. Victims and perpetrators them-
selves have commented in East Timor that truth-seeking and reconciliation 
measures without accountability are unsatisfying, and, in fact, the failure to 
bring the most responsible to trial can undermine the progress of these mea-
sures by breeding resentment among those who participate that “the big fish” 
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still remain free.67 While bearing in mind the need for using other measures in 
concert, careful selection of a few key cases can help generate needed momen-
tum by fueling public debate and awareness of how these different arenas con-
nect and the direction that reforms should take. 


truth commissions 


Truth commissions have an advantage over judicial procedures in their ability 
to focus both on individual responsibility as well as on broader institutional or 
structural injustices at the root of abuses and violence. Truth commissions can 
ask broader questions of how and why abuses occurred, while trials ask only 
if individual charges have been adequately proven. While mass atrocities may 
rightly be the primary focus of commissions’ work, as broad arenas for “truth 
recovery” they provide a useful opportunity for exploring the multifaceted role 
of natural resources in violence. Such an ancillary focus can help address ques-
tions of why particular people were targeted and what circumstances enabled 
the violence to take place. It can illuminate vulnerability in all its forms. Truth 
commissions can be an avenue for revealing the resource/economic dimen-
sions of the very abuses that people suffered (for example, losses of livelihood 
when people were displaced or resources destroyed, conscription as forced 
labor to extract resources, the dangerous and underpaid conditions of labor 
and housing, and lost education opportunities suffered when people are forced 
to work in resource sectors), as well as how the mismanagement and destruc-
tion of resources and the unequal distribution of benefits from their extrac-
tion has endangered livelihoods and disempowered people, who then become 
targets for other kinds of abuses (arrest, intimidation, and physical violence) 
because they resist or simply because they are voiceless.
 However, this rich vein of insight into contexts of vulnerability and power 
has most often been underutilized by truth commissions, which have gener-
ally focused their investigations narrowly on civil and political (CPR) viola-
tions. With a few recent exceptions, most notably Sierra Leone, East Timor, 
and Liberia, truth commissions have not conducted primary investigations of 
resources’ role in violence and the targeting of victims for abuse. Truth com-
missions also have only rarely (the exception being Sierra Leone, East Timor, 
South Africa, and Liberia) investigated violations of economic and social and 
cultural rights (ESCR) that stem from these linkages, including rights to control 
one’s own resources, to adequate livelihood, food, housing (from displacement 
from extraction areas), health, and education (from coerced extractive labor, 
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especially of school-aged children, and squalid conditions of labor camps). Nor 
have truth commissions (with the exception of Sierra Leone) tended to make 
recommendations for the reform of resource institutions in order to prevent 
such abuses.
 There are several possible reasons for this inattention. First, the mandate 
of many truth commissions limits them to the investigation of gross civil and 
political abuses. In the recent wake of physical brutality against civilians, truth 
recovery regarding grave abuses (particularly the lingering uncertainty of 
forced disappearances) is seen as most urgent in the pursuit of reconciliation. 
Additionally, the narrow focus on CPR violations can be the result of a desire 
to limit the scope of inquiry given limitations foreseen in budget, time, and/
or staff that would preclude detailed investigation into such seemingly prosaic 
matters as illegal logging and diamond smuggling. However, even a mandate 
that limits truth commissions to CPR violations does not preclude investiga-
tion of the context of these violations, which can include structural inequi-
ties and ESCR violations. Some truth commissions have indeed explored this 
arena, but have left natural resources under-examined, even though in agrar-
ian societies ESCR violations are tightly linked to natural resources. 
 Finally, no two conflicts are the same, and the role of natural resources 
in violent oppression is not always a prominent one. In some countries (for 
example, Chile, Argentina, Northern Ireland, and Bosnia), the context of vic-
timization was primarily political and a substantive investigation of economic 
influences and natural resources would be largely missing the point. But in 
other contexts, such as South Africa, Peru, Guatemala, and Sudan, victimiza-
tion was intimately linked to the social and economic marginalization of spe-
cific segments of the population, particularly through a lack of access to natu-
ral resources with which to make their livelihood. In still others, such as East 
Timor, DRC, Sierra Leone, and Liberia, the very conflict itself was fueled by eco-
nomic inequities and political and economic competition for lucrative natural 
resources. In these latter countries, natural resources provide fertile ground for 
a truth commission investigation of marginalization and victimization.
 The Sierra Leone Truth and Reconciliation Commission (TRC) was exem-
plary in its incorporation of the political economy of resource extraction into 
its conception of the conflict — its contexts, how and why it unfolded, and 
who suffered most from it. The TRC was mandated to investigate economic 
violations, and the final report included a detailed chapter entitled “Mineral 
Resources, Their Use and Their Impact on the Conflict and the Country,” 
which observed that because Sierra Leone’s economy depends on revenues 
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from its mineral resources, the management of these state resources is central 
to the quality of governance. The commission, therefore, deemed it important 
to examine how mineral resources were used by successive governments and 
how they may have contributed to the war. Furthermore, the commission set 
out to explore the extent to which the combatant groups exploited mineral 
resources to sustain themselves and replenish their war-making supplies.68


 The commission argued that the misuse of diamond resources in “an essen-
tially single-product economy like Sierra Leone’s has created huge disparities 
in socioeconomic conditions. While the elite and their business associates in 
the diamond industry have lived in grandeur, the poor have invariably been left 
to rue the misappropriation of the collective wealth.” Revenue from diamond 
production allowed armed belligerents to buy weapons, which in turn allowed 
them to capture more territory, which they could convert into diamond-min-
ing fields. The report concludes that this use of diamonds to expand economic, 
military, and geographic control gradually became the main motivating factor 
for all the armed groups and many local commanders, thus triggering further 
conflict.69 Crucially, the report found that diamonds and their particular form 
of extraction were important in developing profiles of victims of violence. The 
report concludes that communities in diamond-mining areas became targets 
of violence as different forces struggled to control the mines, plundered the 
financial resources of the diggers, forcibly recruited labor for digging, and har-
vested coffee and cocoa to further fund the conflict and enrich commanders. 
 As a result of its findings, the Sierra Leone TRC’s final report recommended 
detailed reforms in the mining sector, including revenue transparency, anticor-
ruption measures, a rough diamond chain-of-custody system to certify point 
of origin (known as the Kimberley Process),70 and earmarking of diamond 
revenues for rural social spending. By the time these recommendations were 
made, most of them were already in place or in the making, thereby contribut-
ing to momentum on implementing these reforms. By 2001, the government 
of Sierra Leone had established the first diamond certification scheme in the 
world, and a tax-revenue distribution scheme for mining areas was set up for 
community-interest projects (Diamond Area Community Development Fund), 
although it was initially characterized by misspending and embezzlement. 
 In another example, the conditions of South African apartheid provide 
a rich context for examining the multiple meanings of vulnerability, includ-
ing the economic exploitation of the black population. The mandate of the 
South African TRC, however, was to examine gross human rights violations, 
which was interpreted to preclude a direct and in-depth investigation of abuses 
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around the extraction of gold and the exploitation in the mines of a cheap labor 
pool that led to the victimization and impoverishment of the black underclass 
of apartheid. Nevertheless, the report analyzed information the TRC collected 
in its various public hearings on the political, economic, and social environ-
ment that gave rise to gross human rights violations. In particular, a chapter on 
business and labor explores the role of white business and black labor during 
apartheid and examines issues of culpability, collaboration, and involvement71 
and the costs and benefits of apartheid.72 Further, in its chapter on reparations, 
the report addresses these issues through an argument that business should 
pay communal reparations due to their responsibility for and direct benefit 
from abuses of land dispossession, exploitive labor practices, and impoverish-
ment of miners.73


 In Peru and Guatemala, as noted by Pablo de Greiff earlier in this volume, 
truth commissions documented how rural indigenous communities suffered 
the overwhelming majority of abuses from both insurgents and state secu-
rity. In Guatemala, the final report of the Commission for Historical Clarifi-
cation found a correlation between “social exclusion” — or lack of human 
development (life expectancy, child malnutrition, literacy, access to social ser-
vices) — concentrations of indigenous ethnic communities, and incidences of 
violence committed by both rebel and state armed forces.74 The final report of 
the Peruvian commission argued that the marginalization of the indigenous 
population was such that the majority of the Peruvian population was practi-
cally indifferent to the violence until eight journalists from Lima were massa-
cred and a car bomb exploded in a wealthy neighborhood of the capital.75 The 
Peruvian and Guatemalan commissions made significant contributions to the 
idea of vulnerability and how its different forms — social, political, economic, 
physical — reinforce each other. Their findings reveal how the prevailing indif-
ference to physical violence against rural ethnic minorities is a reflection of 
social exclusion and political voicelessness, and how these inequalities mutu-
ally enable the tolerance of economic deprivation. A process of ethnic exclu-
sion has shut out indigenous populations from “Peruvian” and “Guatemalan” 
societies, while at the same time there was a subsequent absence of state pres-
ence in the indigenous communities that left them exposed to violence.76 
 These findings notwithstanding, the Peruvian report views vulnerability 
to violence as primarily a function of political and social disempowerment. 
Natural resources enter into the analysis only tangentially, in an overview of 
agrarian political history of social and political control of the nineteenth cen-
tury that was based on private control of land, indigenous labor, and local 







303


NATURAL RESOURCES


elite family patron-client relationships.77 Overall, however, the conclusions 
of the report rest on social and political marginalization and do not refer to 
the specific modalities of economic vulnerability, which remain in the back-
ground of the commission’s analysis. This gap in analysis of the specific role of 
natural resources is unfortunate because both the Guatemalan and Peruvian 
victimized minority populations are largely agrarian and, paradoxically, live 
in geographical proximity to high-value mineral, oil, and timber resources. 
As a result, the Peruvian commission recommended collective reparations for 
affected rural communities, to be used on development projects to address 
economic deprivation, but did not specifically explore how that deprivation 
occurred and how it contributes to social conflict and societal fractures. Rec-
ommendations for institutional reform therefore concentrated on judicial 
and educational institutions that would strengthen development of a diverse 
civil society, democratic participation, and recognition of diversity.78 Recom-
mendations for democratic reform did not include measures to improve eco-
nomic development and equity in benefits from natural resources as a means 
of addressing the fractures in Peruvian society. 
 In contrast, East Timor provides an example in which natural resources 
were not part of the original mandate or research of the Commission for 
Reception, Truth and Reconciliation (CAVR), but the course of the work 
revealed them to be important factors.79 Specifically, the commission found 
that trading companies with direct links to the Indonesian military and govern-
ment deliberately and systematically underpaid coffee smallholders, “thereby 
abridging their right to an adequate livelihood.”80 One key finding was that the 
Indonesian-Chinese businessman Robbie Sumampow, like the Dutch citizen 
Guus Kouwenhoven during the Liberian war, provided transport for food and 
materiel for the war effort in exchange for access to resources. Sumampow, 
who transported military materiel because “we just want to do something for 
the government,” was rewarded with exclusive access to the East Timor cof-
fee supply. He later expanded this exclusive access into a monopoly on sandal-
wood oil and lucrative construction contracts.81


 However, although the commission made specific findings regarding the 
abuses related to the occupation government’s misappropriations of natural 
resources and the benefits from their extraction, no recommendations were 
made for resource-management reforms or prosecutions for crimes related 
to illegal resource exploitation. Indeed, recommendations for prosecutions 
would undoubtedly have found little traction, given the lack of political will, 
either domestically or internationally.82 Additionally, the CAVR opted not to 
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consider victims of ESCR violations as beneficiaries for reparation, for reasons 
of “feasibility and needs based prioritization.”83 This was a prudent decision, 
given that the massive numbers of people who were displaced and lost homes 
and property meant that virtually everyone in the country would be eligible 
for the few funds available.
 Overall, with the exceptions of Sierra Leone, South Africa, and East Timor 
(and possibly Liberia, although the results remain to be seen), the role of natu-
ral resources in the character of the conflicts and profile of victims has received 
little attention in truth commission analyses. For the commissions that have 
engaged natural resources, only Sierra Leone made any significant recommen-
dations related to resource management. Some argue that making wide-rang-
ing recommendations for economic and natural resource reform, if a commis-
sion is not specifically mandated to do so, would be seen as overreaching its 
mandate, expertise, and authority.84 This critique might be accurate when rec-
ommendations are too utopian and too broad and when the need to empanel 
the necessary expertise to conduct investigations is not taken seriously from 
the outset. However, as with all recommendations, when resource-related rec-
ommendations are kept specific and flowing directly from the analysis and 
findings, this difficulty can be minimized. As is true for all recommendations, 
the ones with the best chance for success are those that build on momentum 
from popular support and other efforts for reform.
 Many argue that expanding the mandate of truth commissions to include 
an investigation of natural resource or economic issues could overstretch 
scarce resources and risk producing “watered down” findings due to a lack of 
depth.85 In truth commission practice so far, there appear to be real reasons for 
concern. One such concern is the possibility that a focus on resource crime 
might spark resistance to the commission from those who continue to have 
economic interests under the transition and who are reluctant to have those 
interests closely scrutinized. This is a particular worry in contexts where the 
truth commission is mandated to make recommendations for prosecutions 
and where such prosecutions might actually materialize. Such actors are likely 
to wield considerable influence even under the new government and could take 
steps to undermine the commission’s work. At the same time, in Liberia, for 
example, such contexts often also present considerable desire among the gen-
eral public to see these crimes addressed, popular support that has propelled 
the political momentum forward. Thus, there is a delicate balance between not 
giving in to political bullying and cover-ups while also weighing the timing 
of truth commissions for maximum momentum and effectiveness. The con-
text-specific nature of this calculus and its possible unintended consequences 
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should be taken seriously by transitional justice advocates, for both investiga-
tions of widespread human rights crime and resource crime. Transitional jus-
tice advocates, like development workers, should seek to avoid cookie-cutter 
solutions.
 These political obstacles notwithstanding, investigation of resource crime 
is not beyond the inherent capacity of truth commissions, which are by defini-
tion ephemeral bodies, formed and staffed explicitly for the purposes of carry-
ing out their mandate. Trouble arises when natural resources are not included 
in the vision from the outset, and are instead squeezed onto the research 
agenda with existing staff and deadlines. This is a recipe for mediocrity. When 
relevant, truth commission mandates should specifically include the investi-
gation of natural resources and crimes associated with their extraction that 
contributed to the maintenance of the old regime and the targeting of victims, 
so that experts can be recruited to undertake technical investigations, within 
appropriate time frames. When done in this proactive manner, the possibili-
ties can be promising, as demonstrated in the Sierra Leone case. Transitional 
justice advisors to truth commissions should encourage commissioners and 
research staff to engage experts early in the process to ensure adequate cover-
age of these issues is not left until the last minute. Some have argued for a sepa-
rate chamber within the commission or even a separate commission to deal 
exclusively with economic crimes, in order to avoid overtaxing the traditional 
human rights focus.86 While this may seem an expedient solution, we believe 
such a proposal does not inherently address the alleged problem of insufficient 
resources and would only further solidify the artificial separation between 
civil and political rights violations and the patterns of resource criminality and 
kleptocracy that characterize the regimes under investigation.
 Perhaps the most serious challenge for truth commission recommenda-
tions in this area is again the problem of political will — the lack of ability to 
ensure that recommendations are enacted. Although public acknowledgment 
of crimes committed and harms suffered are one of the goals of truth com-
mission investigations, if recommendations are shelved, victims may feel that 
the commission has done little more than repeat what is already well known. 
Reform of the revenue streams that financed the conflict goes against the eco-
nomic interests of many in the ruling elite, and such recommendations often 
meet with considerable political resistance. Therefore, resource reform requires 
considerable popular pressure, effective international expertise, and oversight. 
The policy leverage or momentum provided by UN commodity sanctions has 
proven to be an effective way of applying pressure for institutional reform, as 
explained in the final section of this chapter. 







hARwELL & LE BILLON


306


reparations


An in-depth discussion of whether development projects can be usefully 
deployed as reparations is discussed elsewhere in this volume.87 Here we briefly 
note two aspects of reparations related to natural resources. First, the South 
African and Sierra Leonean truth commission final reports directly addressed 
the question of structural inequities as a direct result of crimes committed in 
association with natural resource extraction and how reparations might be 
used to address development deficits among victim communities.88 The Sierra 
Leone TRC proposed that income from the mining sector and assets seized 
from convicted persons “who profited from the conflict” be used for repara-
tions.89 The South African commission proposed “contributions” (or taxes) on 
businesses — focused on the mining sector — that benefited from apartheid to 
be used for reparations.90 This discussion of who benefited and who suffered 
from these inequities and criminality focused most directly on the displace-
ment of farming communities to access a captive labor population for the 
mines and dangerous working conditions and union busting for mine workers. 
Although the proposals for corporate taxes found little traction, these analyses 
provided useful contributions to awareness of the issues and generated some 
momentum for further investigation later undertaken under the aegis of the 
National Anti-Corruption Forum in South Africa91 and Sierra Leone’s mining 
reforms and the establishment of Diamond Area Community Development 
Fund (discussed above), and may yet generate civil suits that could produce 
damages for reparations. 
 As we noted previously, the return of stolen assets from resource crime 
through trials or the UNCAC might be used to support frequently underfunded 
reparations programs, as was intended in key rulings on cases of returned sto-
len assets of Augusto Pinochet (US$9 million),92 Alberto Fujimori (US$97.2 
million),93 and Ferdinand Marcos (US$2 billion), and through the ICC’s Trust 
Fund for Victims. The attention to asset recovery and money laundering is 
growing, particularly in the United States in association with the increasing 
number of cases brought under the Patriot Act. 
 Although symbolically important, to date the actual record on the recovery 
of stolen assets from resource crime is poor.94 This raises again the persistent 
challenge of insufficient political will to alter economic conditions favoring 
the political elite and the question of leniency toward these types of crimes. 
However, some have suggested that transitional justice could aid this recovery 
through an incentive-based truth commission process (similar to the Philip-
pine Commission on Good Government), whereby perpetrators of less serious 
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resource crimes could offer evidence leading to the recovery of stolen assets 
of the worst offenders in exchange for criminal amnesty for their own crimes 
(although not obviating the need to repay their own fiscal arrears).95 In addi-
tion, although asset recovery has (so far) proved difficult to enforce, as noted 
above, legal proceedings have the added benefit of aiding truth-seeking by rais-
ing awareness and opening up evidence of abuses in the trial process as well as 
adding momentum behind a formal truth commission.96


 Another reason to remain cautious about the potential of returned stolen 
assets from resource crime is the low likelihood that such assistance could pro-
duce significant development effects. In part, this is because returned assets are 
often not specifically earmarked for reparations or development spending. For 
example, the UNCAC mechanisms for international technical assistance in the 
recovery of stolen assets are conditional on the level of development of the vic-
tim country97 but also on the lack of earmarking for returned funds.98 Likewise, 
the SCSL statute stipulates that seized assets be returned to “rightful owners” 
or to the government of Sierra Leone, without specification of the final use of 
the funds.99 Further, even if the designated recipients for reparations are the 
more limited pool of victims of gross human rights violations rather than the 
much larger group of people who suffered economic and social rights viola-
tions (such as rights to housing, livelihood, education, and health, which are 
likely to be the entire population of the transitional country), any funds avail-
able are likely to be modest. Given the breadth and depth of deprivation faced 
by the underclass of developing countries, recovered assets are unlikely to 
make a significant contribution to mitigating these conditions. However, this 
insufficiency for the magnitude of the task is not unlike reparation programs 
more generally, which are most significant in their ability to bring recognition 
of harm rather than material repair for wrongs committed. 


security sector reform


The engagement of transitional justice in institutional reform has traditionally 
been in the field of security sector reform (SSR), involving the vetting of human 
rights abusers and reforms to make law enforcement and armed forces more 
responsive and accountable to the citizenry. In the realm of natural resources, 
these measures can also be positive steps toward restoring the rule of law for 
enforcement of sound and equitable resource management and trade regula-
tions, and legitimacy of state control of resources. 
 In addition to the role of old-regime armed forces as the primary benefi-
ciaries of (often criminal) resource-extraction activities, police and military 
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personnel are often also engaged as security for extraction operations, and 
often commit serious rights abuses while serving in this capacity. For exam-
ple, during the Taylor regime, the Liberian timber company Maryland Wood 
Processing Industries (MWPI) engaged one of Taylor’s former rebel command-
ers, General William Sumo, and his troops as company security. While in this 
capacity, Sumo’s troops committed grave human rights abuses, including 
the massacre of at least 200 people in the community of Youghbor.100 It was 
common practice throughout the Taylor period for extraction companies to 
employ government armed forces as company security, and many of these 
actors are accused of committing atrocities while in the companies’ employ. 
Transitional justice measures for vetting could be extended to ensure that 
resource-extractive companies that win concessions do not employ those who 
have credible allegations of rights abuse as security or silent partners. 
 Some argue that vetting can actually compromise institutional capacity 
by removing trained and experienced officials.101 This is undoubtedly true for 
indiscriminate purging of entire government institutions, such as the “De-
Baathification” of the post–Sadaam Hussein Iraqi government, which as a 
form of collective punishment had the additional negative effect of generating 
more grievances. However, if vetting for the most egregious resource crimes 
(not widespread petty corruption) is used against those most responsible, the 
offenders tend to be top political appointees with little legitimate operational 
or technical expertise. The use of targeted vetting facilitated by transitional jus-
tice investigations, along with the implementation of oversight and account-
ability mechanisms crafted by development programs (see below), will help 
both preserve capacity and prevent criminality.


linking development and transitional justice  


through a focus on resources


Development and transitional justice can productively coordinate on a few 
key natural resource issues to improve progress toward the common goals of 
preventing conflict and gross rights abuses (reducing physical vulnerability), 
building democratization (reducing political vulnerability), building civic trust 
and reconciliation (reducing social vulnerability), and improving efficiency 
and equity in the distribution of benefits from resource extraction (reduc-
ing economic vulnerability). In this section, we offer some broad outlines for 
the nature of that coordination, using the case of Liberia’s forestry reform as  
an illustration.







309


NATURAL RESOURCES


 First, it is helpful to understand that the forms development interventions 
take in transitional countries often change over time as the transition evolves 
through three generalizable stages:102 


• “disaster” aid (refugee and IDP aid and return/resettlement; security/
peacekeeping; disarmament and demobilization of ex-combatants);


• reconstruction aid (macroeconomic reconstruction; election systems 
preparations; humanitarian aid; ex-combatant training and reintegra-
tion); and


• institutional reform (security sector reform; legal reforms, including 
constitutional and decentralization lawmaking; fiscal reform; natural 
resources management and land tenure reform; anticorruption; civil 
society building).


In order to better coordinate among programs within development programs 
and between development and transitional justice arenas, attention should be 
paid to the concepts of coherence and momentum. One of the lessons of the 
review of initiatives in this chapter has been the overarching problem of insuf-
ficient political will. There is, therefore, an urgent need to be strategic, given the 
breadth of problems to be addressed in brief time frames and the entrenched 
political and economic interests at play. Actors from both arenas should seek 
to build off each other’s efforts in ways that raise awareness within constituen-
cies who feel ownership over the agenda and will use their own networks and 
social capital to push for reform. 


Build consensus, not cookie cutters. Frequent and varied public consultations can 
help build consensus around goals and priorities for resource management in 
order to avoid arbitrary decision-making that enables corruption. Resource 
sectors, as we have shown, often play a central role in facilitating conflicts. 
Therefore, reforms of resource extraction and trade are designed to affect 
financial flows to armed parties, which makes them inherently highly political, 
particularly reforms for redistribution (such as land tenure laws and reviews 
of extraction concessions) and accountability (such as prosecutions or vetting 
of war profiteers). If not undertaken in a principled way, these reforms will  
be seen as political punishment by the “winners” of the conflict against  
the “losers.” 
 As demonstrated by the Liberian forest reforms outlined below, an assess-
ment of management options that seeks to address the political vulnerability 
of the voiceless should seek broad participation in clarifying objectives and 
developing principled and transparent processes for resource allocation to 
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maximize effectiveness, equity, and broad developmental benefits. Assess-
ments and policies should focus on building structures and processes for rev-
enue transparency and accountability.
 Transitional justice measures — in particular truth-seeking and legal 
accountability — can provide investigations into and increase awareness 
around the role of natural resources in facilitating violence and targeting vic-
tims so that policy targets can be fine-tuned to those most in need, rather than 
used in a cookie-cutter approach. Development programs should help build 
locally specific knowledge, perhaps facilitated by transitional justice experts, 
as a required part of their programming so that actors better understand the 
context in which they work. However, as noted above, transitional justice 
advocates should also avoid the cookie-cutter approach and take seriously the 
importance of context and timing in considering the potential unintended 
consequences of truth commissions, prosecutions, and vetting.


Do no harm. Development workers often see themselves as offering solutions 
to problems of deprivation and underdevelopment. However, the interna-
tional community has an ethical obligation to first ensure that it is not part 
of the problem — that is, it must minimize its own negative impacts on tran-
sitional countries.103 Without diluting the attention to poor governance and 
responsibility of individuals for criminal behavior, development programs 
should also focus on the impact of the international community on the con-
flict through markets and the contribution of donor money. In particular, 
what was the role of international buyers of natural resources and the foreign 
corporations involved in extraction or its financing as drivers of demand and 
extraction practices? This approach has the added strategic advantage of build-
ing momentum by drawing in international interests. Development workers 
should seek coherence of reform by encouraging buyers and financiers to use 
their influence to push for reforms that promote human security and conflict 
prevention through sound resource management, equity, and transparency of 
resource flows.
 The Kimberley Process for the certification of origin for diamonds is an 
example of an initiative that came from this international focus and the coordi-
nation of human rights and development concerns around a natural resource. 
Investigations and advocacy campaigns by such human rights groups as 
Global Witness contributed to increased global awareness of the use of lux-
ury diamonds sold on the international market to fund the brutal civil wars in 
Africa (especially in Sierra Leone and Angola), which were causing widespread 
crimes against humanity. This awareness resulted in UN sanctions on the trade 
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of diamonds from a number of conflict-ridden African countries. Diamond 
marketers, such as De Beers, panicked about the potential decline in sales, and 
resource-dependent countries worried that their income would dry up if con-
sumers became reluctant to buy “blood diamonds” when their origin could 
not be traced. Consequently, diamond-producing countries and marketers 
joined forces, with participation from human rights advocates, to produce a 
system for the certification of origin that allows diamond-producing countries 
with sound institutions, such as Botswana and South Africa, to share in the 
economic benefits of diamond extraction, while helping104 to protect against 
the human rights abuse that stems from unregulated sales. 


Don’t sacrifice good governance and human security for quick economic recovery. As 
mentioned previously, the frequent duality of development priorities means 
that macroeconomic priorities often trump measures to protect human secu-
rity. Transitional contexts present particular challenges to mobilizing natural 
resources for both economic development and the improvement of social wel-
fare.105 But the urgency to put in place initiatives believed to speed economic 
recovery should not be undertaken without consideration of the unintended 
consequences. For example, entitlements over resources are often redefined 
during conflicts as people are displaced and new concessions issued, often 
on top of old ones. Transitions are often characterized, at times under the 
facilitation of development experts, by a rush on resources under the guise 
of “economic rehabilitation,” a rush that further disadvantages the politically 
voiceless, whose resource rights are overlooked. Under ephemeral transitional 
governments, there are high incentives for corruption for those with the means 
to quickly secure access to land and resources. 
 Likewise, transitional governments often neglect accountability for crimes 
committed under the past regime for the sake of “political stability,” again 
often under the advice of international experts. At times, in the interest of “sta-
bility,” such controversial initiatives as concession reviews and land reforms 
are put on the back burner until after the most lucrative natural resource rights 
are issued to powerful players. As we have shown, given the proven role of 
resources in funding conflict, this “pragmatic” approach is actually not a con-
flict-prevention strategy but a conflict-creation strategy. 
 As with conflict zones, postconflict zones attract the most risk-tolerant 
companies, which are more inclined to use bribery and deploy private armed 
protection, thereby undermining steps toward respecting human rights and 
eradicating corruption. Again, as we have demonstrated, entrenched corrup-
tion that rewards bribe payers instead of those who follow sound resource 
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management and taxation regulations in fact does not advance economic 
growth over the long term, but rather saps government revenues and encour-
ages inefficient resource management. A major challenge is thus to ensure that 
the path of revenue allocation consolidates both economic recovery and good 
governance. Resource allocation and oversight mechanisms can, when equi-
tably and effectively designed and enforced, foster a sense of entitlement over 
revenues among the population, building incentives and accountability mech-
anisms to protect revenues from misallocation by governments and extractive 
industries.106


the liberia forest initiative:  


an example of coherent institutional reform


The Liberia Forest Initiative (LFI) is one example of a creative and broadly effec-
tive initiative for assisting comprehensive institutional reform in the Forest 
Development Authority (FDA), following from the recognition of the role that 
timber played in fueling violence. The LFI is a collaborative, multi-stakeholder 
forum that included donors, the Liberian government, and civil society, whose 
aim was to implement forest sector reform in postconflict Liberia. While it is 
not surprising that, after decades of violence, Liberia remains challenged in its 
reform efforts, we underscore here the possibilities for coordination between 
investigations of past abuse and building strong institutions for the future, and 
the effective use of windows of opportunity. 
 We have often referred in this chapter to the importance of creating 
momentum for effective reform. One important form of momentum is the 
incentive for implementing institutional reform that comes from UN sanction 
conditionalities. These reforms may include improved resource management 
and institutional operations; increased fiscal transparency; legislative review 
and drafting of resource management and tenure laws and regulations; review 
of extraction concessions and subsequent renegotiation or cancellation of such 
contracts; and disbarment for bad actors.
 Other sources of external momentum in the Liberia case were the strong 
interest of international actors — the U.S. government in particular — in push-
ing for change and influence in the process (the LFI was administered in-
country by U.S. forest service staff, with participation from the World Bank, 
the UN Food and Agriculture Organization [FAO], and others). George W. 
Bush’s Presidential Initiative on Illegal Logging, although an unfunded man-
date, brought interest and funding from key U.S. State Department and U.S. 
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Agency for International Development (USAID) players. The U.S. ambassador 
to Liberia had particular interest in pushing for change in the timber sector 
and sought expertise from USAID on how to do so in a productive way. At the 
same time, there was increasing interest in “conflict commodities” following 
on the awareness of diamonds and the Kimberley Process in Sierra Leone and 
coltan107 in DRC. These sources of external momentum were capitalized on by 
the active involvement of government, donors, industry, civil society organi-
zations, and communities in the reform process. These factors combined with 
a general enthusiasm for and attention to the new Liberian president, Ellen 
Johnson-Sirleaf, the first African woman elected head of state and a Harvard-
trained development economist. Further, the indictment of Charles Taylor 
raised awareness around the conflict, generating momentum for successful 
transition. 
 Timber played a central role in financing armed violence in Liberia. At the 
end of Charles Taylor’s regime in 2003, forestry accounted for an estimated 
22 percent of GDP and half of exports.108 Forests are also important to ordi-
nary Liberians, most of whom rely on charcoal for cooking and the forests for 
subsistence, shifting agriculture. However, forests have also been linked with 
instability.109 Over the past two decades, timber funded conflict and the secu-
rity forces of logging companies engaged in widespread human rights abuses, 
including massacres of local communities. To eliminate the role timber played 
in the regional conflict, in 2003 the UN Security Council sanctioned the import 
of forest products from Liberia. Reform of the forestry sector was relatively 
uncharted territory because, unlike diamonds and the Kimberley Process, 
there was not an existing set of criteria to judge when sanctions could be lifted 
safely. The UN specified that the necessary reforms for lifting sanctions must 
be consistent with good governance, including government control over forest 
resources and the use of forest revenues for legitimate development purposes. 
 One of the first steps taken by the LFI and the FDA was to review the exist-
ing logging claims. When all concessions were mapped, the claims were 2.5 
times greater than the area of forest in the entire country. Successive govern-
ments had used forestry as a source of patronage, ignoring prior contracts, 
leading to overlapping concessions. The review committee received a writ of 
search and seizure to examine financial records of Liberia’s Central Bank and 
other private banks. These records revealed that only 14 percent of taxes were 
paid, with more than $64 million in arrears. (Although due to underreporting 
and smuggling, arrears are likely three to four times greater.) Furthermore, of 
the seventy-two contracts, not one company could meet the minimum legal 
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requirements to operate,110 even for a single year. Consequently, the first exec-
utive order of President Johnson-Sirleaf was to declare all prior logging con-
tracts null and void.
 In addition to the concession review, the National Forestry Law was 
reformed in 2006 as a precondition to lifting sanctions. The reforms included 
competitive bidding for contract allocation, community involvement in deci-
sion-making, disclosure requirements, comprehensive public access to infor-
mation, and a chain-of-custody (COC) system to track the origin of timber 
from stump to export in order to ensure legality and the payment of taxes 
(COC immediate operations have been contracted out to the European inspec-
tion company SGS Group).
 The reforms culminated in 2008 with the allocation of the first new log-
ging contracts. The challenge now is the proper implementation of the new 
procedures. To that end, the Liberia Extractive Industries Transparency Initia-
tive111 (EITI) is the first such initiative to incorporate forestry (in other coun-
tries, EITIs are normally restricted to the reporting of revenues from oil, gas, 
and mining companies). Likewise, the European Community has asked Liberia 
to join in a Voluntary Partnership Agreement (VPA) to license all shipments 
of Liberian forest products to Europe to assure legality; European customs 
agents would then bar all unlicensed imports as a way of reinforcing the  
above reforms. 
 Such reforms are invariably slow to be implemented in the wake of conflict, 
with government institutions challenged by a lack of capacity and traditions of 
crony politics and corrupt resource use. At the same time, full implementation 
of reform is often hampered by the urgency of demands for economic reha-
bilitation. Postconflict countries need capital influxes to rebuild infrastructure 
and public services, create employment, and build a peacetime economy in 
order to maintain peace. In such scenarios, foreign direct investment is seen as 
the fastest way to meet these needs for capital. 
 Underscoring the way in which transitional justice and development mea-
sures call for one another, capital influxes can arguably have negative effects 
if there is not vetting of bad actors, and if the process for granting contracts 
is arbitrary rather than following strict principles for tendering and auction. 
In the absence of both sets of measures, foreign investment can have nega-
tive impacts on governance and give investors the impression of “business as 
usual.” In addition, prioritizing the extraction of resources by foreign com-
panies over local resource use has adverse impacts on local entitlements and 
livelihoods of rural resource-dependent communities, which can contribute 
to local grievances and ultimately to renewed violence. 
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 Transitional justice efforts and concerns overlapped in a number of ways 
with the Liberian Forest Initiative. It is worth noting that the chair of the Libe-
rian TRC was also a member of the concession review board. Additionally, 
investigations and evidence collected by the concession review were used by 
the SCSL prosecution of Charles Taylor to assist in the investigations to trace 
his stolen assets (and his claims of indigence, which entitle him to aid for his 
defense). This information is also being submitted to the Liberian TRC, which 
can then use the information not only as part of the widely accessible public 
record, but also to recommend prosecutions and further institutional reforms.
 Additionally, human rights advocates who sat on the concession review 
committee went out to communities in the logging concession areas and col-
lected statements regarding the abuse they suffered at the hands of logging 
companies and their security during the war. These findings contributed to the 
decision to establish a vetting policy for concession bidders.112 The TRC could 
keep the process going by investigating and substantiating the claims of abuse 
from the concession review as part of their investigations on economic crimes. 
These findings, in turn, could generate more momentum to implement this 
debarment policy, support SSR and prosecutions, and help to target repara-
tions for victims. 
 Liberia’s vetting policy for forest concessionaires is graduated. The first step 
is suspension from the bidding process of either companies or individuals that 
“have defaulted on their financial obligations.”113 There are two types of debar-
ment. For individuals or companies wishing to bid on forest concessions, the 
regulation for qualification for concession bidding debars any persons (includ-
ing legal persons) “who have aided or abetted civil disturbances involving the 
use of weapons.”114 The specific criteria for identifying the precise meaning 
of “aided and abetted” and “involving the use of weapons” have not yet been 
identified by the FDA due to faltering political will. For individuals providing 
security for forest companies, the criteria are based on those established by 
the UN Civilian Police’s consultative process for vetting the Liberian National 
Police.115 These criteria involve not being among those most responsible in the 
war or who have credible allegations of abuse against them, which some of the 
accused claim is a violation of due process. The LFI partners countered that, 
given the key role played by timber in the conflict, it was in the best interests of 
Liberia to err on the side of caution in the vetting process. 
 Transitional justice also played a role in the FDA’s reform process, as poten-
tial concession winners were required to offer statements to the TRC about 
their activities during the war in order to prequalify for concession bidding. 
The goals of this were both to support truth-seeking about the nature of the 
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timber sector’s role in the conflict and its impacts on victims as well as to hold 
the perpetrators accountable by gathering information that could be shared 
with the FDA for the debarment of those who committed rights abuses.
 Although there are many challenges remaining — primarily the problem 
of political will for implementation — the forest sector reform in Liberia is an 
encouraging example of how transitional justice and development can pro-
ductively collaborate to the benefit of each arena’s core agendas. 


conclusion: rethinking notions of vulnerability,  


accountability, and justice


Natural resources are central to both national economic development and to 
local livelihoods in many conflict-affected countries. Further, resource misman-
agement in economies dependent on primary commodities can undermine 
good governance and fund armed violence as well as contribute to entrenched 
poverty and deprivation. Resources can therefore be the catalyst for both posi-
tive development as well as the facilitator of rights abuses. Resources, then, in 
many cases are a natural focus and a convenient leverage point for coherent 
programs focused on development and justice in their fullest meanings, as well 
as for prevention of conflict that further victimizes the poor. 
 In contexts where natural resource extraction plays a key role, legal 
accountability for pillage as a war crime is an underused tool for holding war 
profiteers to account. The recent ICJ conviction of Ugandan state involve-
ment, even without a systematic state strategy of plunder, in the rapacious and 
brutal exploitation of DRC’s embattled Ituri region is a positive sign that the 
legal charge of pillage as a war crime may be increasingly used to bring war 
profiteers to account and foster a climate that respects the rule of law in which 
resources are not viewed as booty for the taking. Nevertheless, whether there 
will be sufficient political will to use the courts to seek relief for pillage cannot 
be assumed, as the overlap between economic and political interests at stake in 
crimes dealing with stolen assets may prevent successful convictions. 
 Because of the scope of the research and expertise that well-funded truth 
commissions can marshal, truth recovery can be perhaps the most useful way 
to publicly reveal the linkages between resources and abuses, as a way of gen-
erating momentum — public support for reform and even legal action. Truth 
commissions with a mandate to focus beyond civil and political violations to 
include natural resources allow a fuller understanding of how abuse happens 
and how to avoid it in the future. A focus on the role of resources provides a 
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more complete picture of the extent and modalities of state rule and victimiza-
tion. Through truth-seeking in particular, transitional justice can make several 
concrete contributions to development through investigations that help target 
aid toward victims, and contribute to momentum for prosecutions and insti-
tutional reforms that build accountability and the capacity of government law-
enforcement institutions. In turn, development can contribute to transitional 
justice by undertaking reforms that capitalize on the information gathered to 
help prevent future abuse and violence and to promote equity and transpar-
ency in natural resource benefits. These steps build civic trust, help restore 
legitimacy and capacity of government, and work toward reconciliation.
 Therefore, where the circumstances are relevant and the political climate 
permits, we advocate for a modest expansion of the transitional justice man-
date to include:


• rigorous truth-seeking investigation into the role of natural resources 
in facilitating the conflict and targeting victims, the linkages between 
this form of economic criminality and human rights abuses, and spe-
cific institutional weaknesses that enabled resource crimes; and 


• key prosecutions of those most responsible for certain crimes asso-
ciated with natural resource extraction — those who are also closely 
linked to gross human rights abuses. 


However, although attention to political realities is important in weighing 
what measures will be effective, without external pressure the power of the 
status quo is likely to prevent meaningful change. We emphasize that when 
transitional justice and development advocates pay attention to building 
momentum, they can help bring about the political climate for change rather 
than simply waiting for it to occur. Such momentum is aided by attending to 
building external and internal coherence. We urge transitional justice advo-
cates to build external coherence by coordinating with development workers 
using information derived from truth-seeking and trials to: 


• improve natural resource and fiscal institutional reform to prevent 
armed conflict and improve equity and the sustainability of resource 
management;


• coordinate SSR and institutional vetting to exclude both human rights 
abusers and the worst perpetrators of resource crime from politically 
exposed positions; and


• encourage the use of seized assets from resource crimes for repara-
tions.
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We encourage development workers to build internal coherence by working 
among themselves toward the goals they share with transitional justice to:


• respond to local context, not cookie-cutter directives; 
• recognize and minimize the negative impact of the international com-


munity on transitions; and
• not sacrifice good governance for economic recovery.


A coordinated transitional justice program that takes into account institu-
tional reform of the management of natural resources enriches its understand-
ing of the vulnerability of victims, and it expands accountability and reconcili-
ation beyond immediate individual perpetrators to institutions. A coordinated 
approach to institutional reform that promotes transparent, accountable, and 
equitable management of natural resources as part of postconflict program-
ming provides a contribution to the repair and recovery of conflict-affected 
societies through the promotion of good governance, the rule of law, democ-
ratization, citizenship, social inclusion, social capital, the fight against impu-
nity, and respect for human rights in all their complexity — the whole range of 
civil and political, as well as economic and social, rights. 
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This chapter explores the relationship between transitional justice, land issues, 
and development. In particular, it looks at ways in which transitional justice 
initiatives relate to land tenure reform in countries where land tenure remains 
insecure for the majority of people, and where there have been historical injus-
tices related to land rights.1 Land tenure reform refers to a process in which the 
legal, institutional, and regulatory framework for land ownership is altered. 
It is often used as the main instrument of achieving both more efficient and 
equitable distribution of land and landed resources. The chapter is intended to 
introduce the key issues, rather than attempt to raise, let alone answer, all the 
questions involved in this complex relationship.
 Relatively little has been written on the relationship between land issues, 
broadly defined, and transitional justice.2 Processes that are conceptualized as 
transitional justice activities have historically tended to look at only one ele-
ment of land rights — namely, restitution of property to those deprived of it 
during a preceding period of conflict or authoritarianism. This preceding 
period has tended to be defined in fairly limited terms, for a variety of practical 
and political reasons; historical injustices, such as those stemming from colo-
nialism, have rarely been addressed. At the same time, land tenure reform does 
not generally involve restitution of specific rights to victims of dispossession, 
and hence has rarely been linked to the literature on transitional justice and 
restitution. 
 In the next section, I use the concept of the rule of law to sketch out how 
transitional justice, land, and development relate to each other at a very broad, 
but useful, level of generality. In the two following sections, I examine in more 
detail how land relates to both development and conflict, particularly in times of 
transition and with regard to massive human rights abuses. I then look directly 
at how transitional justice measures, such as truth commissions, restitution, 
and local informal justice efforts, can address and affect land issues, drawing 
on the experiences of Timor-Leste, South Africa, and Rwanda. The concluding 
section makes a number of suggestions concerning how transitional justice 
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measures can be incorporated into a broader and more effective program of 
land tenure reform in transitional societies. 


transitional justice and land as issues of the rule of law 


and development


At a broad level of generality, transitional justice and land relate to each other 
through the concept of the rule of law — a concept often articulated in terms of 
its positive impact on development and therefore an explicit goal of develop-
ment work. According to one UN report, the rule of law “refers to a principle of 
governance in which all persons, institutions and entities, public and private, 
including the state itself, are accountable to laws that are publicly promulgated, 
equally enforced and independently adjudicated, and which are consistent 
with international human rights norms and standards.”3 For many countries, 
poor governance has resulted in conflict or authoritarian rule, and the recov-
ery from these states of crisis depends on a radical shift in governance norms. 
Rule of law programs are justified according to a variety of objectives relating 
to economic growth, poverty reduction, democratization, and peace.4


 That there is a relationship between the rule of law and development is 
generally accepted. Some thinkers contend that legal and judicial reform is, 
inherently, a form of “development,” and also that the interdependent nature 
of capacities, or development “sectors,” means that success in any particular 
sphere depends on instruments from other instrumental spheres.5 However, 
others warn that, while “enhancing the quality of institutions that enact, admin-
ister and enforce laws can have positive and significant effects,” the weaknesses 
of the “law and development” movement of the 1960s, which is widely seen to 
have failed, may be repeated unless legal reforms are situated within a broader 
agenda of public sector reform.6 This resonates with warnings that too much 
attention has historically been paid to the elaboration of laws, and too little to 
the ways in which those laws are interpreted and implemented.7


 Within the rule of law field, and particularly in the context of the UN sys-
tem, progress has recently been made in ensuring that rule of law programs 
address issues relating to land rights (often conceptualized as part of a larger 
range of “housing, land and property rights”).8 The increasing awareness of 
the importance of land issues in the rule of law field is to be welcomed, to the 
extent that rule of law programming goes beyond law reform and seeks to 
develop and operationalize an innovative approach to protecting land rights. 
Land experts have argued that “land reform involves much more than land law 
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reform . . . it goes to the heart of governance and a failure to focus on that will 
undermine any good intentions to promote land reform.”9 Land reform is only 
possible if the “rule of law” can be achieved; however, in countries where statu-
tory laws regulating property rights are outdated, unjust, or contradictory, 
enforcing those laws will be counterproductive. Typically, legal systems are not 
easily accessible to the majority of the population and do not adequately pro-
tect property rights, particularly customary claims to land and the inheritance 
rights of women and female children. In many countries, efforts to enhance 
the rule of law that ignore the need to reexamine and reform land laws will be 
hollow, as the source of livelihood for the bulk of the population will remain 
unprotected.
 The same UN report cited above defines transitional justice as “the full 
range of processes and mechanisms associated with a society’s attempts to 
come to terms with a legacy of large-scale human rights abuses, in order to 
ensure accountability, serve justice and achieve reconciliation.”10 Transitional 
justice activities typically involve a wide range of international, national, and 
local-level actors, including state institutions, multilateral initiatives, and civil 
society. Because of the complexities involved in negotiating outcomes that 
respect numerous needs (responsibilities under international human rights 
provisions, national laws, local sociocultural perspectives, and the political 
equilibrium necessary for the maintenance of peace, to name but a few), tran-
sitional justice processes usually involve several discrete elements (with some 
measure of coordination between them) and a mixture of national and inter-
national expertise and support.11


 There are two defining characteristics of transitional justice. The first is the 
application of international and domestic laws in order to administer justice 
for human rights abuses and other crimes. Transitional justice activities have 
tended to focus on gross human rights abuses, particularly on murder, arbi-
trary detention, and episodes of torture, including sexual abuse.12 Even with 
this limited mandate, it has often proven difficult to satisfactorily address these 
kinds of abuses, for a variety of political and practical reasons. In recent years, 
it has been argued that transitional justice processes should seek to address 
gross violations of social, economic, and cultural rights, in addition to those 
affecting civil and political rights.13 Proponents of this view argue that these 
types of crimes “can be more widespread than civil and political rights vio-
lations, involving more perpetrators and affecting more victims. The harms 
caused by such crimes to individuals and society can be just as serious as those 
caused by any other crimes.”14
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 The second defining characteristic of transitional justice processes is an 
overt engagement with the processes of transition, in the sense of “a major 
political transformation, such as regime change from authoritarian or repres-
sive rule to democratic or electoral rule or a transition from conflict to peace 
or stability.”15 Because of its emphasis on successful transition, other values are 
also important, including democracy, stability, equity, and fairness to victims 
and their families.16 A comprehensive definition of democracy goes beyond 
the simple process of party-political activity and national and local elections. 
Particularly when the social fabric of a society has been weakened by war, 
authoritarian rule, and violence, development and democratization must be 
essentially restorative, as well as an imaginative practice that also needs to be 
concerned with the gradual processes of “unmaking” violence and of enabling 
new nonviolent decision-making practices.17 Therefore, many development 
practitioners argue that the task is not simply to seek redress for abuses, but 
to democratize the decision-making processes at all levels and in all sectors  
of society.
 There are significant overlaps between actors, activities, and concepts 
within the rule of law sphere and those within the transitional justice realm, 
with many activities being potentially mutually reinforcing. Indeed, transi-
tional justice is sometimes presented as a subset of rule of law programs.18 
However, for a variety of reasons, specialists operating within rule of law and 
transitional justice contexts, particularly in relation to land issues, have rarely 
managed to make manifest the developmental potential of their work, and 
therefore the advantages of cooperation with development actors.
 Rule of law interventions have had some positive effect, but their long-
term impacts in transitional contexts, and particularly in postconflict situa-
tions, have been disappointing. Insufficient theorization, strategic planning, 
coordination, and monitoring and evaluation of impacts have typically meant 
that the instruments of the state undergo some improvements — but the struc-
tures and dynamics of decision-making remain the same. A failure to address 
the political economy of decision-making in the country often means that 
power structures remain largely intact and changes are only superficial.19 The 
approach has often been state-centric, with community institutions and other 
“informal” institutions often neglected, even though they may be of greater rel-
evance to the lives of the majority than the “formal” sector. Furthermore, there 
is a constant risk that the gains made in protecting human rights and combat-
ing impunity may be undone through an increasing emphasis on “reconcilia-
tion” without accountability. Indeed, rule of law activities can potentially be 
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counterproductive, if, for example, they give the impression that “access to jus-
tice” prevails in what remains a structurally unjust situation. Some advocates 
of land reform, therefore, “question the transforming ability of the rule of law, 
and perceive it as a conservative tool to repress and consolidate.”20


 It is argued here that greater coordination between transitional justice 
efforts and land tenure reform under the rubric of the rule of law in transitional 
societies would make for a more effective process of political and economic 
transition, one that better serves the interests of both justice and development. 
A first step toward that coordination is to understand the links between land, 
development, and human rights abuses in times of conflict and transition. I 
turn to these links in the following two sections.


land and development in transitional contexts


There is a vast literature on the relationship between secure rights to land and 
development, which goes well beyond the disciplines of economics or law. It 
is clear that “land tenure security” is important for development, but in most 
parts of the world there are bitter ideological and political struggles over what 
constitutes land tenure security, who should be provided such security, and 
what constitutes the key threats to such security. The concept of “land rights” 
is itself highly complex. A multitude of kinds of rights over land can be identi-
fied, giving rise to the image of “a bundle of rights” or entitlements, including 
the rights to possess; to use; to exclude others from using or to allow others 
to use; to sell; to give away; to dispose of by will; to recover from theft; and 
to receive compensation for damage.21 Different kinds of users may be able to 
claim some, or all, of these rights over particular areas of land. Certain rights 
may be held in common by members of a group, while others might be exclu-
sive to an individual. Property rights tend to be particularly complex in com-
munities that rely on the utilization of natural resources for a wide variety of 
subsistence purposes.22


 Ideally, the state acts as the ultimate guarantor of land tenure security and 
regulates activities affecting land use in order to ensure that one rights holder 
does not infringe on the rights of another to an unfair degree. However, the 
extent to which the state enjoys local legitimacy or has the capacity to effec-
tively ensure that statutory laws are implemented varies widely. In many cases, 
customary law prevails. The nature and interpretation of customary law tends 
to vary widely within single nations, and customary law interacts in complex 
ways with statutory land tenure systems. While this chapter cannot hope to 
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adequately address the issue of the interaction of statutory and customary 
laws, our definition of “land rights” must remain broad enough to include the 
use or ownership of land under either, or both, systems.23 Other kinds of rights 
pertaining to land and property in postconflict situations, including the right 
to return, are specifically addressed in the third section of this chapter.24 
 The definition of “development” remains open to debate. The emphasis tra-
ditionally placed (especially by international financial institutions) on macro-
level economic growth has, to some extent, been tempered by concerns around 
equity issues, environmental sustainability, and the need for a more “human-
centered” paradigm. The use of livelihood frameworks to analyze individual or 
household-level assets, capacities, and vulnerabilities has placed emphasis on 
the ways in which household-level survival depends on access to assets, partic-
ularly land. To be landless, especially in countries that have undergone politi-
cal and economic crisis, is often to be among the most vulnerable ranks of the 
population. People’s abilities to use access to land and other assets to generate 
income and to enhance resiliency against shocks depend on an enabling politi-
cal and economic environment.25 The focus on micro-level analysis has argu-
ably helped to draw more attention to the question of how laws are enforced 
and policies implemented at the local level. The answer to insecure tenure 
may not necessarily be only “more law” or “better law,” but rather improved 
enforcement and the empowerment of rights holders. This conception gener-
ally fits well with a rigorous application of the rule of law model, if power rela-
tions and other structural factors can be influenced.
 In the development literature, the question of property rights has often 
been treated with some caution because of its complexity, as well as the politi-
cal and ideological nature of much discussion around property, particularly in 
the context of the Cold War and the era of decolonization. While issues relat-
ing to property rights are more openly discussed within the mainstream devel-
opment literature today, there remain wide differences of opinion, even within 
similar schools of thought. There are major tensions inherent within the devel-
opment literature as relates to property rights, equity, and development. 
 In this chapter, I will not attempt to definitively describe what we mean by 
“development,” but will note that development cannot be purely “economic” —  
it must incorporate improvements in civil, political, cultural, and social free-
doms and capacities. Strategies based on the empowerment of local communi-
ties are to be preferred to those that rely primarily on “top-down” approaches. 
From a land tenure perspective, activities that empower local people, especially 
the poorest, to play a greater role in the local governance of land and natural 
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resources will have ripple effects and hence result in a greater “development” 
impact than those activities that attempt to secure rights to land, narrowly 
defined, without increasing local engagement in decision-making processes. 
 A brief review of some of the key debates and trends related to land and 
development will be provided next in order to draw attention to the most 
important concepts and questions. 


land rights and development:  


customary and statutory land tenure systems


A recent study points out that some three-quarters of conflicts across the 
globe over the past twenty-five years took place in agrarian states.26 The author 
argues that this is not coincidental, drawing attention to the inordinate power 
of the state over land and natural resources in agrarian contexts, particularly 
over holders of customary tenure rights. In most developing agrarian states, 
less than 10 percent of landholdings are registered under a formal system of 
documentation — the vast majority are held under customary tenure. There are 
myriad forms of customary tenure, which tend to have elements of flexibility 
built into them, and the interpretation of custom evolves over time. Most such 
systems rely on oral tradition, though some form of “informal” documenta-
tion is increasingly used, particularly in areas where competition for land is 
high. Systematic codification of customary forms often results in distortions 
and misunderstandings.27 Some specialists prefer to reject the term altogether, 
preferring “local tenure systems” as a more accurate description. 
 For decades, the hegemonic discourse or “received wisdom” has been that 
the customary should and must give way to the modern, usually in the form 
of an individual title deed.28 However, customary tenure systems have proven 
remarkably resilient, even in the face of government hostility and the forces 
of globalization. This may be because they enjoy more local legitimacy than 
systems imposed by the government.29 
 Across the developing world, laws based on Western models function in 
urban areas but have proved to be extremely problematic in rural contexts. 
In many countries, land laws have been inherited from colonial regimes and 
remain fundamentally similar to those used by such regimes to ensure the eco-
nomic dominance of a small colonial elite. Many postcolonial regimes have 
inherited extremely skewed patterns of land distribution.30 Independence, 
in many countries, did not affect colonial property structures, with a new 
domestic elite sometimes taking the place of the former colonial ruling class.31 
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The tension created by the existence of a tiny title-owning sociopolitical “cen-
ter” and a vast sociopolitical “periphery” under customary tenure represents a 
situation of de facto (if not de jure) legal pluralism, where religious, customary, 
and informal systems compete, interact, and overlap with national laws. Many 
governments are unable to enforce statutory property rights in rural areas. 
Because formal land registries often prove difficult to maintain, transfers of 
registered land may not be recorded, and the registry becomes unreliable and 
corruption becomes endemic. Eventually, there may be a risk that the “sanctity 
of title” upon which much of the national economy rests may be completely 
undermined, leading to economic instability. Legal pluralism is a particularly 
difficult concept to grapple with after conflict, when the legitimacy of many of 
the actors involved in lawmaking and norm setting (from local chiefs to heads 
of state) may be affected by their involvement in fighting or atrocities.32 
 In the aftermath of World War II, and again in the 1960s and 1970s, coun-
tries in different parts of the world implemented major state-led land reforms.33 
These have been justified on the grounds of stimulating economic development, 
as was the case in Taiwan and South Korea; increased agricultural production 
and economic efficiency, as is the case in the Philippines; or as an attempt to 
overturn skewed land-ownership patterns inherited from the colonial period, 
as in Namibia or Zimbabwe.34 In some countries, notably Japan, Korea, and 
Taiwan, land reform resulted in greater equity in landholding patterns and sus-
tained production.35 In others, bureaucratic state structures were insufficiently 
responsive to local demands, and local-level entities responsible for land admin-
istration were unsupported and overwhelmed.36 Following the mixed results of 
these large-scale state-led reforms, land reform moved far down the agenda of 
most governments and international institutions from the 1970s to the early 
1990s. But demand from rural people for land reform never stopped.37 
 In the mid-1990s, a market-led model of land tenure reform became the 
dominant paradigm among land policy experts and the development commu-
nity, despite significant criticism. Land registration, in order to bring “custom-
ary” property into the statutory system, is generally at the heart of this model. 
Key issues relate to how the market is regulated — for example, through taxes 
and subsidies on land holdings and land transfers. However, resistance to this 
model has been fierce, and in recent years even the World Bank has altered its 
thinking on the role of the market and the centrality of titling to the security of 
tenure. 
 Hernando de Soto’s The Mystery of Capital (2000) renewed attention to the 
question of formalizing customary tenure in the developing world. While 
de Soto’s arguments were by no means new, they have become extremely 
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influential among policy-makers (though much less so among academics), 
even inspiring the creation of a global initiative, the Commission on Legal 
Empowerment of the Poor (CLEP), which is hosted by the United Nations 
Development Programme (UNDP). De Soto essentially argues that when the 
assets of the poor — their fields and houses — are not formally registered, they 
remain “dead capital,” unable to generate the extra financial benefits available 
to those who offer registered property as collateral for loans. It is claimed that 
establishing the legal framework for secure property rights and asset manage-
ment would provide a springboard for economic growth in developing coun-
tries. De Soto bases his theories on the evolution of property rights in Europe 
and the United States; the developing world, he argues, is still “trapped in the 
grubby basement of the precapitalist world.”38 
 Many feel this comparison to be unhelpful, given the vast cultural and 
political differences between the West and the developing world, the history 
of colonization, and the current context of globalization. De Soto tends to 
focus only on formal land markets, hence underestimating the vibrant infor-
mal markets (rental, sales, and so on) that do not appear as official statistics. 
The concept of “formalization” is also controversial; the CLEP states that docu-
mentation of land rights will allow “informal” rights to take on formal status. 
The assumption is therefore that “formality” is founded simply on recognition 
under written law, rather than on “a system of governance based on norms 
and values accepted as authoritative and binding in society.”39 This ignores 
the importance of legitimacy, as mentioned above. Customary systems can 
be “formal” in the sense that they are relatively systematic, have sophisticated 
regulations, and enjoy the support of the local community. Possession of a for-
mal title may be a necessary condition of recognition of binding property rights 
in “modern” statutory systems, but may not be a sufficient condition where the 
titling system is vulnerable to corruption or otherwise lacks legitimacy.
 In particular, de Soto and his adherents have been accused of ignoring the 
lessons of the many titling programs implemented during the last few decades. 
Evidence has shown that titling programs result in a loss in tenure security for 
many who enjoyed user rights under customary systems, even as they may 
result in increased security for others.40 The economic benefits of titling are far 
from clear. Research from South and Central America suggests that land titling 
disproportionately benefits large-scale farmers and can reinforce existing 
inequalities.41 Experts have argued that providing the majority of the popula-
tion with land tenure security is a matter of long-term political determination 
and a pluriform set of measures, rather than of a single “silver-bullet” fix, such 
as systematic registration.42
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 Land experts increasingly acknowledge that customary tenure systems 
are not necessarily inherently “insecure”; instead, the “so-called insecurity of 
indigenous property systems is more a function of neglect and sub-ordination 
in public policy and law than of their essential characteristics.”43 Indeed, in 
many places the state itself is the primary source of tenure insecurity, through 
the illegal or legally dubious conversion of customary lands to private or gov-
ernmental uses. 


land tenure reform 


Land policy experts, and to a lesser extent international development policy-
makers, increasingly seek ways to avoid a perpetuation of a harmful dualism —  
a legally sanctioned minority at the “center” with secure property rights, and 
a massive majority whose customary rights have been undermined by legisla-
tion — through the development of hybrid models. In a number of countries, 
certain kinds of customary land rights have been given legal validity.44 New 
community-based and collective tenure registration practices are being tested, 
though much remains at the experimental stage. Local dispute resolution 
mechanisms receive much attention.45 Many such mechanisms combine ele-
ments of statutory law and custom, sometimes embodying a trade-off between 
justice and local legitimacy. Some of the most challenging issues relate to the 
property rights of women and the roles of “traditional” leaders in regulating 
land rights.46 
 Generally speaking, a land policy is formulated or an existing policy is reas-
sessed prior to the elaboration of a land law. In cases where a new land law and 
land policy must be developed, the process should be based on wide consulta-
tion within the government and with other stakeholders, such as community 
groups, farmers’ and pastoralists’ associations, and women’s rights organiza-
tions. Such a process is likely to take many years. In post-genocide Rwanda, for 
example, it took almost a decade to develop a land policy. The implementation 
of a land law is often another project altogether, requiring massive funding, 
government will, donor coordination, and many years of focused attention. 
Land tenure systems are highly complex and comprise numerous elements. 
Dozens of regulations determine how land can be allocated, transferred, or 
used.47 
 Land tenure reform, as a result of all this, is a notoriously slow and difficult 
process. In most countries, “land reform has not taken place in a uniformly 
linear fashion. Instead, the pace of change has been uneven, the process often 
fractured and incoherent.”48 The ways in which land tenure reform interacts 
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with related but separate initiatives, such as judicial or administrative reform, 
may therefore be difficult to predict or to plan for.


land, conflict, and transition 


This section explains why land issues are particularly important in transi-
tional contexts, with a focus on the transition from violent conflict. It should 
be noted, however, that while some differentiation may be observed between 
countries emerging from conflict and those transitioning relatively peacefully 
from authoritarian rule, there may be many similarities — authoritarianism 
and civil conflict alike, for example, tend to facilitate the concentration of land 
in the hands of the powerful, at the expense of the weak.49


land as a root cause of conflict


Land access is often a key cause of conflict. As explained above, land tenure 
systems in agrarian states across the world represent a continuation of norms 
and laws established by oppressive colonial regimes, which tended to ignore 
indigenous land claims as it suited them. This has left many communities, par-
ticularly pastoral groups, feeling that land customarily held “in common” by 
members of their ethnic group was vulnerable to alienation, which they felt 
was illegitimate. According to Liz Alden Wily, the status of land held under 
customary land tenure was a key issue in twenty-nine of thirty-two African 
conflicts since 1990.50 In these kinds of situations, democratization of the 
political space has not been accompanied by reforms in the sphere of property 
rights and what may be termed “environmental governance.”
 In some cases, inequality in landholdings, illegal or unjust dispossession, 
and other land-related abuses are overtly articulated as a cause of the conflict 
by one or more of the warring parties. Land inequality was clearly a conscious 
cause of grievances in Guatemala, where wealth and political power have been 
concentrated in the hands of a small privileged minority since the formation 
of the independent Guatemalan state in 1821. The government there has often 
refused to recognize the land rights of the indigenous Maya peoples. Some 4 
percent of the population controlled 80 percent of the arable land before the 
war,51 and land rights were a focal point for unrest. In 1952, President Jacobo 
Arbenz attempted a land redistribution program in order to alter the semifeu-
dal structure of the rural economy, only to be ousted in a U.S. Central Intel-
ligence Agency (CIA)–backed coup d’état in 1954.52 An insurgency movement 
with a strong Mayan component began waging a guerrilla war in 1960, which 
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continued until a cease-fire was declared in 1996. Land rights have been a key 
issue in peace negotiations and reparations programs. 
 More often, injustices related to land are a “background” or structural cause 
of conflict, which may not be cited as a cause by the protagonists. Injustices 
around land can represent structural causes of conflict in a number of ways. 
Land scarcity, for example, is closely related to poverty, which forces some to 
join armed groups as a means of survival. Issues of land access also interact 
with numerous other economic, political, sociocultural, and environmental 
problems.53 The World Bank’s 2003 land policy document acknowledges that 
“deprivation of land rights as a feature of more generalized inequality in access 
to economic opportunities and low economic growth have caused seemingly 
minor social or political conflicts to escalate into large-scale conflicts.”54 The 
expropriation of land rights and population displacement resulting from 
large-scale infrastructure and energy projects, the establishment of conserva-
tion areas, and the razing of informal settlements can create pockets of disen-
franchised, impoverished youth who are vulnerable to recruitment by armed 
groups.55 
 Access to land must be contextualized within the national and the global 
macroeconomic environment. Tensions induced by a lack of investment by 
the state in public services, and the streamlining of regulations over natural 
resources and land in order to facilitate foreign or domestic investment, cause 
“vertical conflicts,” or class conflicts.56 Typically, the poor benefit little from 
such policies while bearing the brunt of the negative externalities involved, 
such as environmental degradation. Awareness of questions of social justice 
among the general population can increase during times of conflict, making 
violent resistance likely to spread.


changes to access and claims to land during conflict


Land tenure systems are, in essence, systems of social relations, which “only 
make sense if the people with whom the property rights holder lives recognise 
that ownership and vest on that person the rights to impose sanctions against 
the violation of those rights by anyone else.”57 Social relations can undergo 
radical changes during conflict and land tenure systems can be profoundly 
affected. In many parts of the world, customary land tenure is founded upon 
essentially ethnic or clan-based membership. These systems often accommo-
date different kinds of access based on different kinds of identities.58 As com-
munities are affected by the influence of nonstate armed groups demanding 
support, on the one hand, and government counterinsurgency strategies, on 
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the other, political, family, and ethnic loyalties are tested in new and unex-
pected ways, putting massive strain on the social fabric. The classification of 
insiders and outsiders, powerful and weak, friends and enemies can fluctuate 
rapidly. The effects on land tenure systems are therefore profound and com-
plex. While some of these changes may be classified as “forced eviction,” a 
clear violation of rights, others may be more difficult to classify, particularly 
those related to customary tenure systems, where decisions over access to land 
are often undocumented. In general, women and children who lack a “patron” 
or link to protective institutions during conflict can often suffer reduced access 
to land in addition to curtailed livelihood options. 
 In some cases, insurgents or leaders of local communities consciously 
change local land tenure systems, taking advantage of the inability of state 
actors to enforce national laws. This was the case in Eritrea (then part of Ethi-
opia) during the war against the Marxist Derg regime. The Eritrean People’s 
Liberation Front (EPLF) established village assemblies, whose responsibilities 
included land administration, in areas under its control.59 In such cases, the 
avowed aim is a more equitable system of land access. In other conflicts, highly 
discriminatory land tenure systems may be put in place, in clear violation of 
fundamental international human rights laws.
 Local dispute-management systems, which function in the absence of state 
systems during conflict, will have an influence on land access, though this may 
not be a primary objective.60 The effects of such institutions on land rights, and 
the local legitimacy of such decisions, should be evaluated early in the transi-
tional phase, as authorities will have to rule on the legality of changes.
 In addition to these institutional changes, population displacement is a com-
mon result (and indeed also a cause) of conflict. In many cases, land temporar-
ily abandoned by internally displaced persons (IDPs) is opportunistically taken 
over by others. Fleeing IDPs often congregate in urban or peri-urban areas, for 
security reasons as well as to benefit from casual labor opportunities. The IDP 
camps that form can, over time, become well established. At the end of con-
flict, then, such IDP camps may represent informal but permanent settlements 
located on prized urban land, which often belongs to an individual or to the 
state. Forced evictions or inequitable expropriation of informal and spontane-
ous settlements, which are labeled as “slums” by governments, is a feature of 
postconflict “development” in such countries as Rwanda and Angola. 
 Many conflicts have been characterized by the systematic forced dis-
placement of particular communities, including ethnic cleansing. The aim 
of such displacement may be to allow the takeover of land and property by 
others. Alternatively, counterinsurgency strategies may involve the forced 
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displacement of communities in order to “drain the sea” of civilian support in 
which insurgent forces are perceived to be “swimming.” Such counterinsur-
gency operations may have long-term implications:61 in addition to violations 
against those actually displaced, they may also violate the rights of other local 
inhabitants whose land is appropriated for the construction of the new IDP set-
tlements. Protracted IDP crises are found around the world, and raise impor-
tant questions about the nature of “integration,” vulnerability, and return.62


 In addition, the illegal acquisition of land and other property may be 
systematically linked to other gross human rights abuses. Perpetrators of 
human rights abuses can amass huge fortunes from the sale or mortgaging of 
“grabbed” land; they may use this fortune to finance the structures (such as 
militia groups) that enable them to commit serious human rights violations. 
Furthermore, the gains from illegal land acquisition may be utilized to avoid 
extradition, evade arrest, and defeat prosecution.63 In some cases, the desire 
to escape prosecution for the illegal acquisition of land and other land-related 
crimes may represent a motive for involvement in human rights abuses, where, 
for example, these have the objective of preventing peaceful regime change.


secondary conflicts over land and property  


in the early transitional phase


The immediate postconflict period is often characterized by rapid change in 
the political, social, and economic spheres, with major implications for claims 
to land and property. Action on the part of the government and international 
actors during this phase is crucial, as problems become more difficult to over-
come at a later stage. There are numerous aspects to this, and only the most 
common and significant are outlined here.64


 It is during this period that land access changes that occurred during the 
conflict can become consolidated and compounded by rapid population 
movements. There may be a postconflict property boom, exacerbated by 
demands for offices and housing for international agencies engaged in the 
reconstruction effort. Demobilized combatants and returnees, some born in 
exile, require access to housing and land but find that the houses and fields 
that they left behind are occupied by others. Often, their lands may have been 
sold to a third party. Criminal gangs may occupy property and peasant move-
ments or other groups may organize land invasions. Houses may have been 
destroyed, leading to a shelter crisis. Women’s claims to land have been under-
mined by changes to sociopolitical institutions and a breakdown of customs, 
and the large numbers of female- and child-headed households are particularly 
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vulnerable. Documents proving ownership of fields or houses may have been 
destroyed or lost during the conflict.
 In addition, the institutional framework, damaged by violence, population 
movements, and/or repressive rule, generally finds itself overwhelmed. Partic-
ular problems include: weak or divided security agencies that have difficulty 
in enforcing laws; a political focus on emergency actions (for example, shelter 
for IDPs) rather than on reestablishing systems; vested interests in maintaining 
a certain degree of chaos among some key stakeholders engaged in illegal or 
unethical activities; lack of a relevant land policy; a dysfunctional land admin-
istration system; and ambiguous, controversial, or unenforceable laws.


postconflict interventions in the land sector 


In order to address the challenges related to land in a postconflict context, a 
great number of interventions can potentially be designed and implemented 
by a combination of stakeholders, including the government, peacekeeping 
forces, international donors, international NGOs, and local civil society orga-
nizations, many of whom may also be involved in some aspect of transitional 
justice. These interventions can be categorized as largely related to the protec-
tion of land and property rights, land administration, or dispute resolution.
 Key activities related to the protection of land and property rights include the 
physical protection of access to land by peacekeeping forces and the system-
atic documentation of changes in land access during the final phase of conflict. 
With a few exceptions, these proactive interventions have been discussed but 
rarely implemented. Interventions more commonly made manifest include: 


• inclusion of land and property rights issues in peace agreements;
• “promotion” of land and property rights (for example, through train-


ing and awareness-raising campaigns), especially those of women and 
other vulnerable groups;


• trial monitoring and assessments of judicial capacity and fairness;
• developing equitable and transparent procedures for evictions;
• assistance from security personnel in the enforcement of eviction 


orders; and
• assistance to poor and vulnerable groups in obtaining identification 


documents.


Efforts to support land administration systems in transitional societies include:


• capacity building;
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• training and development of a national cadre of land rights profession-
als;


• decentralization and “democratization” of land administration insti-
tutions; and


• development or strengthening of land registration systems.


Interventions related to dispute resolution (which are becoming more common) 
include:


• development of formal adjudication systems for land disputes (gener-
ally sporadic adjudication systems);


• support to customary and/or local dispute resolution mechanisms;
• training for legal aid organizations; and
• assistance to state-run restitution and compensation programs.


The need for these kinds of postconflict land interventions (along with related 
interventions dealing with housing and other property rights) gained recogni-
tion during the 1990s. The significance of access to and control over land in 
postconflict states has been acknowledged in numerous UN documents and 
decisions in recent years. 
 There have also been suggestions that the enforcement of decisions on 
land and property rights and the protection of these rights be included in the 
mandate of peacekeeping forces.65 Attempts to anchor land-related interven-
tions within rule of law departments in peace operations are slowly gaining 
ground.66 While normative frameworks are increasingly well developed, these 
have yet to be uniformly implemented: “Of the 17 UN peace operations cur-
rently in place, few if any have the human and financial resources in place to 
effectively address land administration concerns in a comprehensive man-
ner.”67 Fewer still have looked into issues of land tenure reform or land restitu-
tion. What occurs, therefore, is a process of “cherry-picking,” where UN agen-
cies, humanitarian organizations, and bilateral aid agencies engage in land 
issues on a selective basis. Coordination and sequencing of interventions are 
frequently problematic.
 Because the return of refugees and IDPs is almost always associated with 
disputes over land, much activity is devoted to addressing the immediate chal-
lenges of return. The return of IDPs and refugees often occurs through a com-
bination of assisted return (involving the Office of the UN High Commissioner 
for Refugees [UNHCR], governments, and other actors) and spontaneous 
return. Despite the increasing awareness of the legal responsibilities of gov-
ernments to address return fairly, land and property claims, in particular the 
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thorny issue of secondary occupation of property, are often dealt with through 
ad hoc measures, which may not be acceptable to all those affected, environ-
mentally sustainable, or compatible with national or international legal stan-
dards and norms. Where some citizens are expropriated without compensa-
tion or due process in order to accommodate returnees, the result is that land 
tenure security is undermined and relations between the returnees and their 
neighbors are endangered.68 In Burundi, for example, large swathes of valuable 
land, especially in Burundi Province, were abandoned by Hutu landowners 
who fled the country following mass state-organized violence in 1972. Upon 
the return of the refugees and their descendants, the Burundian government 
has emphasized the importance of “reconciliation” during property disputes, 
including amicable settlement between two or more parties with claims over 
the same land parcel (a voluntary so-called land-sharing agreement). Observ-
ers in Burundi have already noted that weaker parties in disputes — particularly 
widows — are liable to lose access to land when disputes arise.69 The portrayal 
by authorities of so-called land-sharing as a “local,” “voluntary,” or “participa-
tory” phenomenon may have blinded some to the inequalities it can involve. 
 While the right to restitution is firmly supported in normative frameworks 
and, arguably, in international human rights law, there are debates over the 
ways in which it can be achieved in practice.70 Much of the “textbook” resti-
tution work has been achieved in societies where legal and administrative 
measures can be relatively rapidly implemented at the local level, and where 
financial and market-based solutions are generally appropriate. In addition, 
the UN missions to these countries were relatively well funded and received 
substantial political support from key members of the UN Security Council, 
in comparison to missions in less strategic parts of the globe. Of course, there 
are major practical differences between the restitution of the rights of those 
who have been displaced for a relatively short period and those who have been 
displaced for decades or generations.
 It is also important to note that most discussions of housing, land, and 
property rights have been characterized by case studies of countries where 
urban or agricultural livelihoods predominate. More analysis is needed of 
experiences from those parts of the world where grazing, fishing, hunting, 
gathering, or a combination of these and other kinds of rights form a vital part 
of rural livelihoods, and where property rights are highly complex. Occasion-
ally, it seems that land and property experts attempt to apply a “one size fits all” 
approach, inevitably influenced by Western experiences and models, which 
tends to be inappropriate to local contexts.
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reforming the system — but to what extent?


Given the effects of conflict and authoritarian rule on land rights, it is always 
necessary to restore those property rights that have been lost through abuses. 
However, in many countries the history of dispossession is long and complex. 
Two related questions arise: How far should the government “turn back the 
clock”? and, How fundamental should reform be? These questions have numer-
ous and far-reaching political, human rights, and economic implications.
 Timor-Leste is a case in point. The country suffered successive waves of 
invasion and dispossession, from Portuguese colonization through Japanese 
occupation to Indonesian invasion. Timorese can claim land on the basis of 
underlying traditional interests, titles issued during both the Portuguese and 
Indonesian eras, or through long-term occupation. In the transitional period, 
the two major political parties, Uniao Democratica Timorense (UDT) and Frente 
Revolucionara de Timor Leste (Fretilin), have had different interests. UDT sup-
ports restoration of pre-1975 Portuguese titles, as many of its supporters reput-
edly held property under the Portuguese administration, while Fretilin empha-
sizes land justice for customary owners and dispossessed groups, with one of 
its leaders reportedly indicating that bona fide Indonesian titles should be rec-
ognized.71 Customary rights have not been respected by colonial occupiers or 
adequately protected by law, and alienation of land during the Portuguese and 
Indonesian periods often represents injustice among customary rights holders. 
 The question of historical claims to land in Timor-Leste remains largely 
unresolved.72 A law on land ownership restitution, with plans for a land 
claims commission, was expected in 2006 but was delayed, leading to some 
suspicions that government insiders did not want the issues resolved. In 2006, 
tensions between Timorese political groups and their supporters resulted in 
armed violence and widespread acts of arson. There were many aspects to this 
violence, including differences over the question of property rights.73 
 Clearly, an attempt to turn back the clock by more than a few years can 
be politically, economically, and technically difficult and risky. In most cases, 
the strategy advocated is to restore land ownership patterns to those in exis-
tence immediately prior to the conflict, through, for example, restoring the 
condition and integrity of land registers and conducting only as much regis-
tration and adjudication is necessary to confirm those titles. Some actors may 
advocate a systematic land registration exercise, whereby all landholdings in 
the country will be brought under the statutory system. This is frequently 
justified on economic grounds, on the basis that it will increase domestic 
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and foreign investment through reducing land tenure insecurity. However, as 
discussed above, the risks involved are manifold. Injustices and disputes dat-
ing from colonial times, as well as more recent abuses related to conflict or 
authoritarianism, should be evaluated, and if necessary addressed before reg-
istration takes place. However, in practice, some actors have been accused of 
insisting upon registration on ideological grounds, or in order to open rural 
areas to the forces of globalization, without assessing the risks to community 
livelihoods.74


 Critics of the “business as usual” approach point to the fact that in many 
cases it was precisely these land-ownership patterns that precipitated conflict. 
Restoring such patterns is therefore likely to lead to an eventual resumption of 
violence. Instead, it is argued, transitional regimes should “set aside the para-
digms of the past and its outputs in the form of nefarious ‘legal documents’ 
that hold so little legitimacy and which patently obstruct arrival at compro-
mise and peace.”75 Instead, “fundamental structural change to property norms 
and political decision-making is required.”76


 For those who favor a radical reevaluation of land tenure patterns, the role 
of the state as an arbitrator of competing claims becomes a major concern. 
Can the political system maintain its integrity and overcome the kind of vested 
interests discussed above in the case of Timor-Leste? Is the role of external 
actors helpful or divisive? And, how are the interests of different categories of 
local stakeholders reflected in the positions of civil society organizations or 
traditional leaders? When questions of property rights are being fundamen-
tally reassessed, the legitimacy of those involved in the eyes of local people is 
paramount. Social coherence is a vital question, as is the capacity of the gov-
ernment to manage episodes of dissent or unrest. In cases where a negotiated 
end to authoritarian rule or conflict has resulted in power-sharing agreements, 
those accused of human rights abuses (including, for example, forced displace-
ment, land-grabbing, and other property crimes) may be powerful members 
of the government.77 In short, conflict analysis is critical, and the various cen-
tripetal and centrifugal forces acting on society must be assessed.
 A second major concern, which is linked to the question of social and 
political integrity, is the economic situation in the country. A fundamental 
reevaluation of land rights is bound to affect agricultural and industrial pro-
duction. In the case of South Africa, leasing arrangements have been utilized 
to ensure that even after land has been transferred through restitution pro-
cesses, it remains under large-scale commercial production, at least for the 
short-to-medium term. The South African government has chosen to limit the 
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extent of expropriation of land during the restitution process in order to avoid 
undermining perceptions of land tenure security. However, the government’s 
commitment to a business-as-usual agrarian policy has meant that those 
black farmers who have claimed land and have attempted to start smallholder 
farm enterprises are struggling to succeed within a wider economic system 
geared for large-scale production. While the state has provided some support, 
its “developmental” interventions tend to benefit commercial farmers rather 
than the smallholder majority. In short, while the multifaceted land reform 
program was intended to “restore identity and promote reconciliation, whilst 
redistributing wealth and strengthening the rural economy,” some observers 
have argued that these are competing and possibly irreconcilable objectives.78 
 Every country is unique, and the extent to which macroeconomic struc-
tures can be reshaped depends not just on internal and external political rela-
tionships but also on the nature of the transition. In many ways, a transition 
from prolonged conflict during which the infrastructure of the economy has 
been destroyed offers greater flexibility than a situation in which systems are 
more functional.


transitional justice and land tenure reform


Land reform and land tenure reform do not generally involve restitution of 
specific rights to victims of dispossession, and hence have rarely been linked to 
the literature on transitional justice and restitution. In a number of countries, 
there is a strong argument that any attempt to redress injustice over land rights 
must look not just at individual cases of dispossession but at the entire land 
tenure system. In many cases, regimes have, through processes of omission or 
commission, undermined land tenure systems in order to allow key political 
figures and their supporters to benefit from the resulting land tenure insecu-
rity. Maintaining a level of disorder within the system is therefore an instru-
mental aspect of the government’s strategy to leverage resources to reward cli-
ents.79 This is arguably a form of criminal negligence on the part of the state. 
 The justifications for land tenure reform are practical as well as legal in 
nature. If a transitional country has a dysfunctional land tenure system, it is 
likely that this will have a destabilizing effect on national governance more 
generally. Even in cases where there is political will within the government to 
adhere to the rule of law, the temptation represented by an unjust and inse-
cure land tenure system will lead to corruption. Over time, those who use this 
system to enrich themselves will use the proceeds to gain greater influence in 
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government through patronage networks. The result will be increasingly rot-
ten governance at the macro level. 
 The previous section demonstrated that changes in land access are com-
mon during episodes of conflict. Transitional decision-making bodies will, 
wittingly or unwittingly, support or undermine these changes in land access 
through a variety of actions and policy decisions. Notwithstanding the legal, 
conceptual, and practical challenges involved — including difficulties in collect-
ing and analyzing information — it is better that governments in transitional 
contexts make such decisions on an informed basis. It is argued here that while 
transitional justice measures are unlikely in themselves to have a significant 
direct impact on land issues, they can make a useful if modest contribution 
to achieving the broader aim of reforming land tenure systems in a more just 
direction. 


truth commissions


Truth commissions tend to be the centerpiece of transitional justice initiatives 
and are likely to remain so for some time to come. There are a number of rea-
sons for this.80 First, truth commissions represent an effective means to “help 
a society understand and acknowledge a contested or denied history, and in 
doing so bring the voices and stories of victims, often hidden from public view, 
to the public at large.”81 Second, truth commissions often enjoy a high degree 
of credibility (particularly in relation to government-managed entities) because 
of their mode of operation and their usually broad-based membership. Their 
recommendations may therefore be seen as independent and legitimate. Third, 
truth commissions “offer some form of accounting for the past, and have thus 
been of particular interest in situations where prosecutions for massive crimes 
are impossible or unlikely — owing to either a lack of capacity of the judicial 
system or a de facto or de jure amnesty.”82 They have been characterized (and 
implicitly criticized) by some as “tools of political compromise.”83 
 The implications of these features of truth commissions for land issues 
depend on the particular context. In many countries, the nature of injustices 
around land has been investigated and is fairly widely known — in Kenya, for 
example.84 However, Kenya is a rather extreme case, as it has a very vocal civil 
society that has pushed for various commissions of enquiry over the years. In 
such places as Rwanda, commissions on land have been established, but the 
full details of their findings have not been released. In other countries, assess-
ments of land issues may be framed in technical terms, which means that less 
attention is paid to identifying those responsible for land-related abuses and 
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that the results may not be very accessible to the average citizen. In general, 
given the emotive nature of rights to land, and the association with ancestral 
belonging and sacred areas, the history of control over land may be highly 
contested in some countries. The role of a truth commission in acknowledg-
ing the contested politics of land may often be very valuable, and government 
endorsement of a truth commission report could represent a legal precedent. 
An additional dimension to the idea of “contested histories” is very important: 
whereas the impacts upon victims of abuses related to civil and political rights 
might be fairly well understood, the repercussions of the loss of land rights tend 
to be undervalued. Truth commissions therefore represent an opportunity for 
victims of land-related crimes to describe the full range of these impacts in 
their own terms, which is likely to increase the level of understanding for the 
need to redress land-related abuses.
 Of course, this depends on the willingness of the commissioners to enquire 
deeply into these issues. Some observers have argued that “TRCs tend to sub-
ordinate truth recovery to reconciliation by seeking non-controversial truth, 
thereby skirting the root causes of communal tensions.”85 If that is generally 
the case, there is a real risk that land issues will be only superficially addressed. 
The history of land use and occupation tends to be highly complex. Truth com-
missions will therefore have to rely on experts, in addition to the testimony 
of the local population, in order to enquire deeply into this history. Another 
relevant question is the historical period that the commission is mandated to 
investigate. Due to time constraints, financial implications, and political sensi-
tivities, the mandates of truth commissions are sometimes limited to relatively 
short periods.
 The second feature of a truth commission — a perception of indepen-
dence — may be highly important in any discussion of land issues. By its very 
nature, customary land tenure is closely associated with community member-
ship, often on an ethnic or clan basis. Some ethnic groups, especially indig-
enous groups, face systematic discrimination. In addition, the state tends to be 
involved in disputes as a party as well as an arbitrator. The formation of an 
independent commission, made up of nationals and nonnationals, is likely to 
bring a perception of neutrality to discussions of land tenure.
 The third feature — some form of accountability for past mass violations —  
may in some cases be less important for land-related abuses (such as second-
ary occupation of abandoned land and homes by civilians) than for other 
issues. However, it is of some relevance, as the aim might be to replace a judi-
cial enquiry (for example, into land-grabbing), by preparing the way for an 
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administrative approach to land issues. An administrative approach, like a 
judicial process, should lead to those who have grabbed land losing control 
over that property, but is likely to be less contested by those “land-grabbers” 
who retain political influence.
 In practice, several truth commissions have identified land-related inequal-
ity and human rights abuses as a root cause of conflict. Kenya’s Truth, Justice 
and Reconciliation Commission is mandated to look at “the irregular and ille-
gal acquisition of public land and [to] mak[e] recommendations on how the 
land can be repossessed,” though it had not become operational at the time of 
writing.86 More commonly, land issues have been left out of the mandates of 
truth commissions. 


restitution


Transitional justice practitioners often engage with land issues during the 
design and implementation of restitution programs, which are a form of rep-
arations. Conceptually, reparations are defined as a legal remedy for wrongs 
perpetrated by a specific wrongdoer to a specific victim. The burden of rem-
edy, however, may not fall on the particular wrongdoer. Under international 
law, states are legally responsible for remedying the violations perpetrated by 
past regimes. The right to restitution of property has been included in various 
international peace agreements, especially since the mid-1990s. Early examples 
include a 1992 UNHCR-brokered agreement for the repatriation of Guatemalan 
refugees and the 1995 Dayton Accords for Bosnia and Herzegovina.87


 Restitution is essentially a legal question. The right to restitution of prop-
erty that has been illegally seized is established in international law; however, 
the question of intergenerational restitution — that is, of how a restitution pro-
gram will treat historical claims, several decades old — is also a political and 
technical issue. In most cases, the type of dispossession addressed and the his-
torical period involved have tended to be defined in fairly limited terms, usu-
ally to minimize the legal problems stemming from overlapping claims from 
different periods and the financial burden of processing many claims and com-
pensating large numbers of people. In the case of the postcommunist restitu-
tion program of the Czech Republic, for example, the “cutoff date” selected 
for restitution excluded Jewish victims of the Nazis, some three million ethnic 
Germans expelled from Czech areas shortly before the communist takeover, 
and thousands of exiles who had defected during the communist period.88 In 
other cases, the kinds of properties that may be restituted are narrowly defined. 
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The case of Kosovo, which is often held up as a restitution success story, is 
instructive. The Housing and Property Directorate (HPD), established by the 
United Nations Interim Administration in Kosovo, oversaw the resolution of 
some 29,000 residential property claims, but was not mandated to address 
claims over agricultural land or commercial property. These claims were to 
be addressed by Kosovo’s domestic justice system, but the court system has to 
date lacked the capacity to do so fairly and efficiently. The result has been that 
many refugees and IDPs have been unwilling to reclaim their homes because 
their source of income — their fields or businesses — remain out of reach.89 The 
implications for economic development, as well as justice, are clear.
 In most cases, the political risks involved in addressing “historical” issues 
are also part of these calculations. The effects of a restitution program on post-
conflict stability and “reconciliation” must be considered. Restitution can be a 
mechanism for addressing tension over land, as “restitution programs chan-
nel claims into the legal system that might otherwise destabilize the market by 
posing a political threat to the security of post-transitional property rights.”90 
Restitution programs should be designed in order to complement legal and 
institutional reforms aimed at reducing conflict, including conflict related to 
unequal access to land. Most observers agree, however, that restitution pro-
grams should not primarily be designed as an instrument for land distribu-
tion. Conflation of restitution schemes with land reform undermines their 
domestic and international legitimacy. Restitution schemes are generally not 
effective in changing patterns of land access. When property is restituted in 
situations where the legal architecture is flawed and the overall landholding 
patterns in the country remain unequal, underlying tensions will continue to 
be felt. In such cases, restitution could arguably only draw attention to a much 
more fundamental problem, possibly raising, rather than decreasing, political  
tensions.
 The logical and technical difficulties of providing restitution are especially 
difficult in countries where land tenure is generally insecure. In many coun-
tries, customary rights are not recognized under the law, and land is commonly 
alienated or “grabbed” by the state or by individuals without the payment of 
compensation to affected populations. Local people might legitimately ask 
why restitution programs should address land confiscated during episodes 
of conflict or authoritarianism, but not land alienated by the state or private 
individuals at other times. Moreover, in a situation of legal pluralism, the land 
restituted would be vulnerable to counterclaims pursued through various 
“informal” arenas. Given the importance of social relationships and principles 
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of reciprocity in most customary land tenure systems, efforts to restitute land 
under customary tenure will need to emphasize the importance of “reconcilia-
tion” as much as legal rights. The UN “Pinheiro Principles” on restitution state 
that restitution programs should address such land tenure security by taking 
“measures to ensure registration or demarcation of [restituted] property.”91 
But, as discussed above, land registration programs in areas of customary ten-
ure tend to result in both winners and losers, and unintended consequences. It 
is also doubtful whether a registration program launched on the back of a res-
titution program would be locally legitimate, sufficiently theorized, or coor-
dinated with land tenure institutions and interventions at the national level. 
Efforts to improve land tenure security should not depend on land restitution 
programs for funding or political will.
 In conclusion, then, restitution programs are now a necessity under inter-
national law in cases where land has been illegally confiscated during periods 
of conflict or authoritarian rule. In countries where unequal access to land is 
a root cause of conflict, they can complement but not replace efforts to bring 
about land tenure reform. I agree with Rhodri Williams that “while restitution 
should be clearly distinguished from broader reforms, programming in both 
areas may be necessary to forestall the resumption of conflict over land and 
property.”92 The capacity and willingness of the international community to 
implement restitution programs in transitional situations is improving, but 
experiences of restitution in countries where land tenure is generally insecure 
or land is primarily held under customary tenure are few, poorly documented, 
and under-theorized.


local informal justice


In many countries, informal, decentralized, or traditional institutions provide 
mediation or adjudication services for local people. These institutions are often 
more legitimate, accessible, and culturally appropriate for many local people 
than the formal justice system. They are often the most significant form of 
redress in land disputes for rural populations in developing countries. Follow-
ing conflict, mass atrocity, or authoritarian rule, the formal justice system may 
be overwhelmed by the sheer number of cases, and informal systems often 
represent a vital means to address some accusations, particularly those of a less 
serious nature. Informal or local justice systems are often incorporated into 
a transitional justice strategy. In addition, rule of law programs are increas-
ingly engaging with local dispute resolution systems as part of a wider effort to 
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reduce the burden on the formal legal system. However, this is not without its 
drawbacks. The local cultural norms and customs that govern informal justice 
systems often diverge from international human rights standards, particularly 
in terms of due process criteria, and also because of discrimination against 
some members of the community.93 In most countries, land disputes repre-
sent a significant proportion of all cases heard by local justice systems. The 
way that transitional justice works with, or “through,” local systems, therefore, 
has great repercussions for land rights.


transitional justice and land: country experiences


The examples of Timor-Leste, South Africa, and Rwanda, discussed below, are 
instructive for thinking about how transitional justice measures relate to land 
issues. 


timor-leste


The Commission for Reception, Truth and Reconciliation (known by its Por-
tuguese acronym, CAVR) was established in 2001 and functioned until 2005. 
The final report of the commission included a chapter on economic and social 
rights violations, which recognized some of the land-related legacies of occu-
pation and conflict:


Punishment for those suspected of resisting the [Indonesian] occupa-
tion also included burning of their houses, confiscation of land and 
property for redistribution to political supporters of the occupation. . . . 
The arbitrary use of powers to move the population and evict them 
forcibly has left an unresolved legacy of uncertain tenure and landless-
ness . . . the Commission takes the view that all of these social impacts 
are impediments to reconciliation and need to be addressed within 
that context. . . . The Commission finds that repeated displacements, the 
redrawing of administrative boundaries and the non-recognition of cus-
tomary land-ownership and land-use practices produced a legacy of land-
lessness and highly complex land disputes.94 (emphasis added)


The mention of nonrecognition of custom suggests that land tenure reform is 
necessary, though the commission fell short of recommending such a reform. 
The commission did, however, recommend that the government institute an 
inquiry into land disputes that resulted from resettlement programs, with a 
view to promoting peaceful mediation of these disputes.
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 The CAVR’s report was generally well received, and contributed to the 
awareness of the importance of land issues in the country, particularly through 
ongoing dissemination efforts and engagement with government, communi-
ties, and schools. However, few of its recommendations regarding land claims 
have been implemented. One reason for this is that pressure could not be 
brought to bear because of other problems. The government’s decision to pro-
vide an amnesty for some crimes and the failure of the Commission of Truth 
and Friendship (jointly established by Indonesia and Timor-Leste) to address 
serious crimes against humanity amount to a violation of international human 
rights law, and the government was criticized by human rights groups and the 
UN as a result. The efforts of civil society and some UN agencies were there-
fore focused on advocating for bringing the masterminds of violence to justice. 
Little attention was paid to the CAVR’s calls for reparations for loss of land and 
property. 
 Some land claims have been made under a limited claims process estab-
lished by legislation in 2003. In 2000, a land dispute mediation mechanism 
was established within the Land and Property Directorate, which has been rel-
atively successful. However, the current system does not deal with cases where 
one party is the state or a government official, which excludes most claims of 
dispossession by the Portuguese and Indonesian administrations.95 Landhold-
ings, particularly in the capital city, have sometimes changed hands multiple 
times since 1999, without documentation of transfer. Formal legal title there-
fore cannot be used to accurately establish true “legal” ownership of land.96 
There remains a pressing need for a more comprehensive assessment of land 
disputes, especially those arising from displacement during the period of Indo-
nesian occupation.
 The Community Reconciliation Process (CRP) was an element of the CAVR 
designed to promote reconciliation in local communities. The objective was to 
facilitate the social reintegration of perpetrators who had committed “politi-
cally-related, ‘less serious,’ harmful acts during the political conflicts in Timor-
Leste.”97 During the CRP, the offender, victims, and other community mem-
bers were able to make presentations. A panel, formed of local administrative 
and religious figures (including women) then determined an appropriate “act 
of reconciliation,” which could involve community service, reparation, public 
apology, and/or other acts of contrition. The offender was then immune from 
formal prosecution and civil proceedings. There were some concerns that, 
in an effort to emphasize reconciliation, largely symbolic “acts of reconcilia-
tion” had been requested that did not represent the kind of punishment that 
some victims would demand. Very few compensation payments were made 
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in the CRP.98 In general, the CRP was conceptualized in terms of reintegration 
with the local community, and the individual role of the victim was therefore  
minimized. 
 The CRP did address some confessions of destruction of houses through 
arson, which is usually considered a serious crime and which, when commit-
ted as part of a widespread, systematic attack, may constitute a crime against 
humanity.99 Aside from the question of the legal responsibility of Timor-Leste’s 
government (and the UN) to prosecute arson according to international legal 
standards, the massive resurgence of arson in the capital, Dili, in 2006 raises 
questions of a more pragmatic nature. The CRP’s treatment of arson cases may 
in retrospect be viewed as overly lenient. It could be argued that a clearer stig-
matization of arson offenses, along with stiffer penalties, may have acted as a 
deterrent to the use of “house burning” in the 2006 violence.
 Despite some CRP rulings on such serious issues as arson, it seems not to 
have made decisions on related issues of property rights. For example, it has 
been reported that “some deponents’ homes have been taken over as a result 
of their association with the militias, and little has been done to address this 
situation, even for those that have submitted themselves to the CRP. Disputes 
around issues of property and land ownership seem destined to remain a site 
of contestation for the foreseeable future.”100


 The Timor-Leste case, and the particular forms of violence that occurred in 
2006, raises important questions about the relationship between truth com-
missions, local transitional justice systems, and wider questions of criminal 
justice. While it would be unrealistic to expect a new land policy or law to be 
put in place before the CRP started, a process of consultation on land questions 
would have given a clear signal that the land and property issue was still open 
to question. It would have avoided an impression of impunity for those who 
had occupied land or houses.


south africa


In the case of South Africa, the Truth and Reconciliation Commission (TRC) 
was intentionally separated from the question of land issues. The Promotion of 
National Unity and Reconciliation Act limited the activities of the TRC to gross 
human rights violations,101 and the only form of suffering that counted as 
grounds for compensation was that caused by direct physical mistreatment.102 
 Three clauses of the 1993 interim constitution addressed land restitution, 
which resulted in the promulgation of the Restitution Act. However, land res-
titution was limited, both in scope — to cases of dispossession of property 
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under racially discriminatory laws — and in time — to cases dating from June 
1913 onward.103 Two official reasons were given for this decision: first, that land 
transfers predating 1913 were largely undocumented, and hence difficult to 
address; and second, that looking earlier than 1913 would have far-reaching and 
potentially explosive implications for ethnic relations.104 It would be opening a 
Pandora’s box. 
 A more significant issue, though one that was not publicly announced by 
the African National Congress (ANC), was that maintaining the broad param-
eters of the postapartheid property rights regime was deemed to be essential 
to the stability of the economic order.105 In other words, the ANC thought 
that continued economic development depended on essentially maintaining 
the post-1913 property rights regime. The South African experience is there-
fore somewhat paradoxical, in that it is in some ways one of the most com-
prehensive and ambitious land reforms in the sub-Saharan region, but is being 
implemented within a firmly neoliberal framework by a government that is 
determined to maintain the existence of a highly commercialized farming sec-
tor.106 In the words of a former “insider” to the transitional process, the result 
of political negotiations was, therefore, that


the historically received distribution of property rights should be pro-
tected, except where the legitimacy of a particular holding was under-
mined by its dependence on a prior unjust transfer . . . land restitution 
was conceived primarily as an exercise aimed at doing particular jus-
tice to victims of apartheid forced removals. The contribution of land 
restitution to reconciliation between black and white South Africans 
was a desired side-effect, rather than a central policy goal of the process. 
When coupled with the primacy given to the constitutional protection 
of property rights, this policy choice produced a scheme that made the 
achievement of land restitution independent of the need to repair the 
moral and psychological damage done by apartheid land law.107


 The TRC was seen by many international observers as an instrumental part 
of the country’s peaceful transition out of apartheid. However, particularly 
within the country, it has since been reevaluated. Given the failure of succes-
sive governments to significantly change the economic superstructures that 
underpinned the apartheid, “in the absence of this broader agenda to deal with 
the deprived of apartheid, the catharsis afforded by the SATRC was short-lived 
for the majority who remain underprivileged. Personal and national recon-
ciliation were unachieved and the re-invention of South Africa postponed.”108 
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While we should be wary of pinning unrealistic expectations on any truth 
commission, we should note that this brief discussion raises two important 
questions. 
 First, regarding the relationship between land restitution and “reconcilia-
tion,” we may ask to what extent reconciliation relies on direct relations, or 
negotiations, between the dispossessed and those who are expropriated in 
order for land to be restituted. In the South African case:


the statutory scheme for land restitution precludes the need for recon-
ciliation between black and white South Africans over the land issue. 
Rather than facilitating a process of national reconciliation, the state’s 
appointed role in relation to land restitution is to smooth over any pos-
sible conflict between the race groups by making payments from gen-
eral revenue, either to compensate current landowners in the event 
that their land is successfully claimed, or to fund the costs of equitable 
redress where the actual land claimed cannot be restored.109 


Second, at a more general level, it often appears that the issue of “land reform 
for redress of historical injustices” has been rather too narrowly defined by the 
government as “restitution for victims of apartheid forced removals.” Reform 
of the system of communal tenure prevailing in the former homelands has 
been the most neglected area of land reform. Land in the former homelands 
is under the control of a variety of state institutions, most of which are unable 
to adequately document and administer land use. Systems for transfer of land 
are in crisis, leading to widespread land tenure insecurity and lack of invest-
ment. However, because most people living in the former homelands cannot 
trace their presence there to a specific instance of forced eviction by the apart-
heid regime, “Reform of the system of communal tenure in the former home-
lands . . . while also addressing the historical legacy of inferior rights for black 
people, does not fit neatly into the pattern of historical redress.”110


rwanda


In Rwanda, the question of land has been linked to reconciliation, but within 
very narrow limits, and entirely on the government’s own terms. Citizens 
have been required to “share” land with returning refugees — in the name of 
reconciliation — in a process often marred by corruption and nepotism. The 
wider question of the relationship between control over land and social con-
flict has not been openly addressed. Dissatisfaction with the “land-sharing” 
policy has been dismissed by government officials as being “engineered” by 
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antigovernment elements.111 The National Unity and Reconciliation Commis-
sion, a government body, was established to find ways of promoting reconcili-
ation. While it has organized debates, it has arguably remained too close to 
official government rhetoric to present a real neutral space for dialogue. The 
National Unity and Reconciliation Commission produced a report on recon-
ciliation and land in 2006, but this did not offer many concrete recommenda-
tions and did not result in any operational linkages between transitional justice 
initiatives and ongoing land reform activities. 
 The modern gacaca system in Rwanda differs greatly from the traditional 
model, and is an official government institution intimately linked to the state 
apparatus of prosecutions and incarceration, and applying codified, rather 
than customary, law. Gacaca judges are not community elders, as in the past, 
but rather elected and often comparatively young. Crimes committed dur-
ing the genocide that are related to property — such as looting of clothes and 
household goods — can by law be resolved privately between the parties, or are 
dealt with at the most local level of the gacaca system. Issues relating to land 
generally date from before the genocide — particularly the flight of many Tutsi 
from the country during the “social revolution” in 1959 — or from the return of 
refugees after the genocide. The majority of land disputes do not fall within the 
mandate of the gacaca system.112 
 However, some accusations of participation in genocide are linked to land 
disputes. A recent opinion survey in a Kigali neighborhood found that more 
than two-thirds of respondents knew of cases of false accusations of crimi-
nal behavior, including participation in genocide, due to property disputes in 
the neighborhood.113 Independent researchers have also reported many such 
cases.114 It is possible that these will multiply if the gacaca process continues 
and overlaps with the planned national land registration process. It is well doc-
umented that land disputes tend to increase in frequency prior to, and during, 
registration processes.
 Another issue is the relationship between damages claimed by victims of 
genocide crimes and the landholdings of the perpetrators. A definitive repa-
rations policy has yet to be decided upon. At times, official statements have 
suggested that the possessions of those found guilty of genocide crimes would 
be seized to pay for reparations. Such a policy, if it included family fields in the 
goods to be seized, would leave hundreds of thousands of families landless. 
However, this has yet to be implemented and it is not clear whether such steps 
will ever be taken. In cases where the landholdings belonging to the families 
of genocide defendants are being expropriated by the state, such as in Kigali 
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city, expropriation fees have been withheld until compensation payments have 
been decided upon in gacaca. This policy affects the ability of the expropriated 
households to purchase alternative land and shelter.115


 The Rwanda case demonstrates that even when there is no formal link 
between the treatment of land tenure issues and transitional justice initiatives, 
there are unexpected (and sometimes underreported) links in practice. Land 
and property rights are central to the lives of those living in developing coun-
tries, and land disputes are part of everyday life. Conflict and transition exacer-
bate that trend. Making accusations in transitional justice mechanisms, such as 
gacaca, may represent just another form of “forum shopping.” Addressing land 
issues in more systematic ways, and raising awareness of these risks early on in 
the transitional justice process, may reduce the impacts of this.


conclusions


Transitional justice and land reform are broad “constellations” of ideas, under-
stood differently by different actors. In countries where the land tenure system 
is dysfunctional, transitional justice mechanisms could play a role in bringing 
local and international attention to the need for land tenure reform. However, 
the relationship between transitional justice and land tenure reform has rarely 
been very direct or well coordinated. The process of negotiating and imple-
menting programs on such crucial issues is usually long, complex, and messy. 
This does not fit well with the agendas of domestic and international actors, 
who often want a defined timeline for the key steps in the transition process. 
For this reason, “land and other economic rights are usually left to the post-
transition period of constitutional and legal reform. However, without the 
presence of an external oversight body and with the problematic historical 
origins of the land question, politicians rarely have the energy or interest to 
address them later.”116


 While this chapter has generally argued that transitional justice programs 
should look at land issues from a broad perspective, which includes a possible 
need for tenure reform, there are risks involved in looking at land issues. There 
is a risk, for example, that by bringing questions of systematic tenure security, 
concrete cases of dispossession will be conflated with more general questions 
of inequality. Redress for specific violations of land and property rights may 
become confused with questions of socioeconomic entitlement.117 Neverthe-
less, as a former member of the Peruvian truth commission advises, while 
structural consequences and causes are difficult to address within a reparations 
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program, truth commissions can still address land issues by presenting “agen-
das of institutional reform, reporting the truth about the nature and dimen-
sion of the harm done, and even formulating recommendations for changes in 
State policy on economic and social justice issues identified to be at the root of 
the violence.”118


 The cases briefly discussed in this chapter demonstrate that the situation in 
each country is unique, and the complexities of reality defy attempts to identify 
universal recommendations. The unique aspects of every country and of every 
historical “moment” require unique responses, as other studies have found.119 
The following are hence offered as points for discussion. 


• Truth commissions, which are usually the keystones of transitional 
justice processes, provide the first platform for discussion of land 
issues within transitional justice processes. The primary focus should 
be on full disclosure of all property-related abuses and grievances.


• Transitional justice mechanisms should not perceive land only as 
a commodity to be reallocated as part of a reparations program. In 
countries where land access has been a root cause of conflict, it is 
important that the land tenure system, the land administration struc-
tures, and other regulatory aspects are examined. Where the funda-
mental architecture of the land tenure system is flawed, reallocating 
or redistributing land will not solve the problem if the system itself 
remains dysfunctional. While it is unlikely that transitional justice 
measures could complete this task on their own, they can still make 
a contribution to it, at least by placing the issue solidly in the public 
agenda.


• In some cases, informal justice mechanisms may be supported and 
altered as the result of the work of transitional justice mechanisms. 
Informal institutions will likely continue to resolve disputes over land 
long after the end of the transitional justice program. The influence of 
the principles, instruments, and vocabulary of transitional justice ini-
tiatives are therefore likely to have a lasting impact on the treatment of 
land issues in the country. 


• Capacity-building activities of local government and nongovernmen-
tal actors should include training in ways in which local, spontaneous 
agreements on access to land and housing (such as local discussions 
on the return of IDPs to specific neighborhoods) can be supported by 
government. While transitional justice initiatives must be time-bound, 
efforts at reconciliation and dispute resolution may take decades to 
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produce lasting results, and require sustained political commitment.
• In many cases, land issues will have an unintended impact on tran-


sitional justice initiatives. Transitional justice mechanisms may be 
abused by those involved in land disputes for the purpose of score 
settling. This experience suggests that adequate and legitimate mecha-
nisms for the resolution of land disputes should be put in place, and 
that information should be shared between these mechanisms and the 
transitional justice initiatives in order to facilitate the detection of such 
score settling.


• In countries where productive land is scarce, strategies to promote 
“off-farm” livelihoods are an essential part of dealing with competition 
for land. Transitional justice mechanisms can address this, particularly 
where access to employment has been blocked due to systematic dis-
crimination. Restitution of employment is a neglected opportunity in 
some cases.120
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Just War, Jihad, and the Study of
Comparative Ethics


John Kelsay


O
ver the past three decades discussions of the ethics of war have been


enriched by a number of historical studies. In this, the work of James


Turner Johnson stands out, although books by Frederick Russell, Philip


Bobbitt, and others also deserve mention. Interest in comparison, particularly of


the cross-cultural type, is more recent. And for some scholars, the comparative


study of the ethics of war seems to raise problems different from (and more difficult


than) historical works: linguistic issues, differences in worldview, and diverse social


settings somehow loom larger when one compares, say, Christian and Muslim


judgments regarding the resort to and conduct of war. Are such scholars right?


Does comparison need justification? Does progress in comparison require special


theories or models?


In this essay, I argue that the answer to each of these questions is no. Comparative


evaluation is always a part of historical study. While linguistic and other types of


variation require attention, scholars engaged in historical work need no special


models or justifications. This is also the case with studies involving comparison


across cultures. While there are difficulties related to translation and other matters,


the issues are no different than those raised by more ‘‘strictly’’ historical accounts.


The most important questions in any comparative or historical project have to do


with purpose: that is, scholars must be able to answer the question, why does this


matter? In the case in which I am most interested—a comparison of the just war


and jihad traditions—I argue that the payoff is considerable, not least with respect


to understanding the encounter we have learned to call the war on terror.


The Rise of Comparative Ethics


The study of comparative ethics first emerged as a distinctive field in the 1970s. Such


scholars as David Little, Sumner Twiss, and Ronald Green gave it voice, and the
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Journal of Religious Ethics provided a means of publication. They drew on earlier


work, of course. Landmark studies by John Ladd and Richard Brandt brought the


tools of analytic philosophy to the normative discourse of the Navajo and the Hopi.


Clifford Geertz’s analysis in The Religion of Java provided an important precedent


in anthropology, as did Mary Douglas’s essays in Purity and Danger. Mircea


Eliade’s fame had reached its height, influencing an entire generation of historians


of religion. Above all, the work of late-nineteenth- and early-twentieth-century


authors, such as Max Weber and Ernst Troeltsch, loomed large, providing Little


and others with inspiration, vocabulary, and models for scholarly work.


The emergence of comparative studies of ethics as a field raised special questions,


however. The idea of an academic field suggested academic specialization. With


that notion came questions about the kind of knowledge scholarly work might


produce. How would peers evaluate publications, grant proposals, and the like?


What results would count? How should graduate students be trained? Where would


these students, with newly minted doctorates, be employed? Would scholars of


comparative ethics be historians? Philosophers? Theologians? Social scientists?


The publication of Little and Twiss’s Comparative Religious Ethics: A New


Method in 1978 provided scholars with an opportunity to discuss these and related


questions. It is important to note that the authors’ subsequent reflections indicate


that their self-conscious purpose was simply to propose a structure for comparative


study. They did not think of their work as the manifesto for a new academic field.


Rather, they wanted to suggest that conversation might be easier if the variety of


scholars interested in comparative studies of ethics—that is, in descriptions of


human beings engaged in the normative assessment of behavior—could reach a


consensus on the use of such key terms as ‘‘religion,’’ ‘‘morality,’’ and ‘‘law,’’ to


name a few.


Nevertheless, the publication of Comparative Religious Ethics sparked a more


far-reaching debate, which addressed not only questions about the best way to


‘‘do’’ comparative study but whether such inquiry was possible in the first place.


One of the standard formulations of this point laid stress on the uniqueness of


various vocabularies or moral systems. How could a scholar, bearing the particular


set of conceptions built into his or her vocabulary, hope to describe the normative


reasoning of others? Would not the use of terms familiar to students of European


and North American ethics produce ‘‘biased’’ or distorted accounts of groups


far removed from debates between deontologists and utilitarians, or between


advocates of natural law and divine command theories of ethics?
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The focus on the unique or particular quality of normative vocabularies came


from a number of quarters. It would not be out of place to tie the issue to historical


studies, or to what Troeltsch called ‘‘the historical consciousness.’’1 As Troeltsch


explained, this mind-set is the characteristic mode of modern thought. It requires


that one view events ‘‘in their uniqueness,’’ as the product of very specific instances


of cause and effect. Taken far enough, the notion of all events as unique suggests


the impossibility of telling any sort of coherent story about long-term trends.


Thus, events in Philadelphia on July 4, 1776, might be usefully described in terms


of relations between the English crown and particular sets of people living in the


North American colonies. How far back the story might go—to the French and


Indian war? to the settlements in Jamestown and Massachussetts Bay?—would be


an important question. But one would be wary of accounts relating the ‘‘story of


liberty and its progress,’’ by which (for example) the Declaration of Independence


might be tied to the Magna Carta. And one would certainly need to be circumspect


about the ways in which the events of July 4, 1776, relate to later events—say, the


Emancipation Proclamation.


Given these sorts of strictures, how could one possibly think about a study of


Chinese and American conceptions of liberty or, more to our point, of Muslim


and Euro-American notions of the resort to and conduct of war? The very idea is


unsettling, a matter of comparing apples and oranges.


In responding to criticisms of this sort, David Little observed that, in practice,


human beings do compare apples and oranges—every time they sit down at a


table and decide which piece of fruit they want to take from a bowl.2 Do I take the


crisp, tart taste of the one, or the sweeter and juicier texture of the other? With due


respect to the sensibilities of advocates of uniqueness, the fact is that even historical


studies require considerable leaps of imagination. If a twenty-first-century scholar


is able to describe the events of July 4, 1776 in their uniqueness, he or she is able


to do so by labor that overcomes the differences between the vocabulary of the


present and of the past. Or to take another case, in which differences of vocabulary


are more obvious, if a contemporary historian is able to describe the interests of


participants in the Peace of God movement, he or she has worked hard to translate


medieval vocabularies, political arrangements, and technological abilities into a


mode that lends itself to appreciation by his or her peers. Or again, a historian’s


account of the early Muslim expansion suggests a way of bringing the motives that


impelled the disparate tribes living in the Arabian Peninsula during the seventh


century into creative relation with contemporary thought. As Jonathan Z. Smith
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once said regarding the study of religions, it is best not to assume that the behavior


of human groups removed from our own in space and time is exotic.3 Rather, one


should proceed on the assumption that ‘‘their’’ behavior is ‘‘ordinary,’’ familiar


enough for us to appreciate. Comparison, as Little has noted, is something we


do every day. In a more philosophical mode, Donald Davidson suggests that we


have no reason to believe that the vocabulary of people removed from us by space


and/or time is untranslatable.4 While we ought not to assume that any description


of human behavior we produce is final, complete, or infallible, we also ought not


to suppose that such descriptions are impossible or foolhardy.


The real question is not whether comparison is possible, but what purposes it


serves. In this, comparative studies of ethics, and in particular of notions of justice


as related to war, may be judged regarding how well they illumine questions in


which we are interested. Let us think for a moment about the kinds of things we


want to know, and of how comparative study might speak to these.


Comparison and the Identification of Difference


In general, historical studies attempt to tell a story of development. For example,


James Turner Johnson’s Ideology, Reason, and the Limitation of War provides an


account of the interactions among military, religious, legal, and political interests


in the formation of the norms we associate with jus ad bellum and jus in bello.


While one may usefully focus on any of the historical periods delineated in


Johnson’s story, the overarching point has to do with the question of how modern


Europeans and North Americans have come to the point where criteria of right


authority and the like are brought to bear on issues connected with the cold


war. In the end, Johnson has constructive as well as descriptive interests. In the


manner suggested by his essay ‘‘Keeping Faith: The Uses of History in Religious


Ethics,’’ proposals are made concerning the relevance of particular parts of the


just war story to the contemporary context. And this approach comes to be


characteristic of much of Johnson’s work. Through a method of comparison and


contrast, he shows us that some parts of the just war tradition help in thinking


through the options before us, and in evaluating alternative courses of action.


Perhaps the most characteristic rhetorical stance adopted by Johnson involves an


account of the ways current discourse elides or obfuscates options developed by


our forebears. Thus, in ‘‘The Broken Tradition’’ the point is that modern versions


of just war tradition differ from older accounts, the former laying stress on a
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‘‘presumption against war,’’ while the latter focused on a ‘‘presumption against


injustice.’’ Again, in ‘‘Aquinas and Luther on War and Peace,’’ the argument is


that the contemporary stress on just cause differs from the premodern insistence


that right authority is primus inter pares among just war criteria. In ‘‘The Idea of


Defense in Historical and Contemporary Thinking about Just War,’’ Johnson’s


point is that the contemporary notion of defense as the only just cause of war


departs from the medieval practice by which the right of defense was considered


so obvious as to need no justification. Just cause was reserved for cases involving


the recovery of things wrongly taken, punishment of wrongdoing, and the like.5


In every case, Johnson’s arguments suggest an approach whereby historical


study shows us a way of thinking that is different from our own. The idea is similar


to one advanced by C. S. Lewis in ‘‘Learning in War-Time.’’ Good scholarship,


Lewis argued, is always important, but:


Most of all, perhaps, we need intimate knowledge of the past. Not that the past has any


magic about it, but because we cannot study the future, and yet need something to set


against the present, to remind us that the basic assumptions have been quite different


in different periods and that much which seems certain to the uneducated is merely


temporary fashion. A man who has lived in many places is not likely to be deceived by


the errors of his native village: the scholar has lived in many times and is therefore in


some degree immune from the great cataract of nonsense that pours from the press and


the microphone of his own age.6


Personally, I think Lewis overestimates the wisdom of scholars. Nevertheless,


he provides a nice example of one understanding of the purpose of the study of


other times and places. The goal is to illustrate difference; to remind us that no


matter how settled the patterns of contemporary practice are, things have not


always conformed to this pattern; and to display alternatives. Even so, Johnson’s


historical studies provide material for diverse ways of thinking about the issues


before us.


If this is so for historical studies, it may also hold for studies across cultures.


Indeed, much of what we learn from the study of Islam reinforces points made


by Johnson about the evolution of the Western just war tradition. Consider, for


example, the argument of his ‘‘On Keeping Faith’’—a study of Muslim thinking


about war provides a strong and consistent example of the way practical judgment


proceeds by way of establishing analogies between historical precedents and current


circumstance. Or, again, the point about right authority as a kind of first among


equals with respect to standard lists of just war criteria resonates with the vast
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majority of Muslim authors, as does the judgment that defense barely rises to the


level at which notions of just cause may be debated. To take the last point a bit


further, one can argue that the modern attempt to restrict just wars to defense


ultimately results in an expansion of that category. This holds true for Muslim


writing as well. When mid-twentieth-century apologists, such as Mahmud Shaltut,


argued that the early Muslim expansion was defensive in nature, they opened


a door through which at least two generations of militant authors have walked.


From the standpoint of such texts as The Neglected Duty: The Creed of Sadat’s


Assassins and Islamic Resurgence in the Middle East or the 1998 World Islamic


Front’s Declaration Concerning Armed Struggle Against Jews and Crusaders, the


category of defense covers any and all instances of Muslim resistance, from the


assassination of Anwar Sadat to the bombings of U.S. embassies in Kenya and


Tanzania to the attacks of 9/11.7


To these points we must add, though, that the illustration of difference between


historic and modern aspects of just war and jihad traditions does not always serve to


highlight alternatives that are possible or desirable. Thus, the study of premodern


Muslim judgments pertaining to armed struggle involves analysis of scholarly


responses to questions regarding the distribution of booty and of the impact of


location on the status of captives (that is, when can they be classified as slaves?).


In general, premodern Muslim discourse about war reflects the establishment of


a political order quite different from that of any existing regime, whether in areas


where Muslims are the majority or not. Similarly, I doubt that many interpreters


of just war tradition really think that a return to the political arrangements


characteristic of medieval or early modern Europe would be desirable. The point


here is that difference comes in more than one form. In some cases, the idea is to


call attention to alternatives that might help us. In others, the purpose must be to


show us the kinds of things we have learned to avoid.


Comparison and the Identification of Shared Concerns


The illustration of difference is not the only purpose of comparative study, of


course. In particular circumstances the purpose may be to identify points of


agreement and shared concern. In my view, the war on terror is an apt case


for this approach, which I shall illustrate with reference to my own work in


Arguing the Just War in Islam.8 In that book I describe contemporary Muslim


argument as it is occasioned by the claims of al-Qaeda and analogous groups,
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which may be summarized as: (1) Muslims have a duty to establish a particular


kind of government—namely, government by divine law; (2) encroachments on


historically Muslim lands by the United States and its allies constitute a failure


on the part of Muslims to fulfill this duty, as well as an obstacle to Muslim


performance; (3) armed force is necessary to rectify the situation; (4) resort to


armed force is the right and duty of any and all Muslims, wherever they are


situated; and (5) such force may be directed at any and all targets, including


those ordinarily considered ‘‘civilian.’’ These claims are stated in the Declaration


on Armed Struggle Against Jews and Crusaders, signed by the leaders of al-Qaeda


(Osama bin Laden and Ayman al-Zawahiri) and of other militant organizations.


Bin Laden, al-Zawahiri, and others have enlarged on and defended the Declaration


in a variety of statements, and today anyone can find it rehearsed on websites and


Internet chat rooms around the globe.


In my book, I describe two arguments by which Muslims challenge this position.


The first stays largely at the level of tactics—what one might call a ‘‘conduct of war’’


argument. Here, the focus is on the saying of the Prophet: ‘‘When you fight, make


a just war. Do not cheat or commit treachery. . . . Do not kill children.’’ In other


reports, we are given to understand that the exemplary practice of the Prophet


involves an attempt to distinguish between combatants and noncombatants, and


that the latter category typically includes women, children, the old, the lame,


religious specialists, and others. In historic fatawa or responses of jurists to


questions about the conduct of fighting, we understand that obedience to the


Prophet requires a good faith effort in this regard. Muslim scholars admit that


there are situations in which an otherwise legitimate attack will bring about harm


to noncombatants. In some cases, such harm may be excused. In other cases,


the harm may be so extensive as to be disproportionate; in those cases, the jurist


al-Mawardi, from the eleventh century C.E. (fifth century A.H.) says that the


Muslim fighters should withdraw and wait to fight another day. Others have a


higher threshold in this regard. The point, however, is that no one writing in


the jihad tradition thinks that indiscriminate or total war can be justified. Thus


the argument that, insofar as militant pronouncements advocate a practice of


indiscriminate targeting, they are wrong on Islamic grounds.


This issue—that is, regarding the dissonance between the tactics favored by


militants and the historic judgment that jihad requires discrimination between


civilian and military targets—is the most prominent line in the ‘‘conduct of war’’


criticism of militant claims. I think the reason for this is obvious: the requirement
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that Muslim fighters distinguish between combatants and noncombatants is one


of the most well-established precedents in the juridical discussion of the judgments


pertaining to armed struggle. Other criticisms relate to the militant stipulation


that the entire world is a battlefield, or that the right and duty to use lethal force


belongs to any Muslim, anywhere. The Egyptian scholar Yusuf al-Qaradawi, for


example, thinks that fighting is justified in cases of occupation, as in Israel or


Iraq, but he is on record as denouncing the 1998 bombings of U.S. embassies in


Kenya and Tanzania, as well as the 9/11 attacks in New York and Washington and


subsequent attacks in Madrid and London. The Saudi dissident Muhsin al-Awaji


presents a similarly interesting critique of militant tactics when he says that the


notion of fighting as an individual duty means that an established government


should recruit and send fighters to areas where Muslims are in danger. It does not


mean, in other words, that anybody anywhere may pick up arms whenever it suits


him or her.


It must be said, however, that these criticisms of war conduct take place within


a larger context of agreement about political goals. Al-Awaji, al-Qaradawi, and


others agree with militant judgments on an overarching point, which is that


Muslims have a duty to strive for the establishment of governance by divine laws.


To get a more thoroughgoing criticism of militants, we must go to another set


of interlocutors, whom I describe as Muslim democrats. These are people who


argue that a proper reading of the Qur’an, the sunna, and other approved sources


lends itself to the judgment that Muslims should work for the establishment


of constitutional democracies, in which the rule of law establishes protections


along the lines of international human rights standards. For these interpreters, the


tactics advocated by militants are symptomatic of a larger difficulty, which emerges


whenever the phrase ‘‘Islamic State’’ is identified with ‘‘a state in which Islam is the


established religion.’’ For Abdulaziz Sachedina, Khaled Abou El Fadl, and others,


the Qur’anic dictum that ‘‘there is no compulsion in religion’’ means precisely


that Muslims, as others, should distinguish between the task of calling people to


faith and the task of political governance. The idea that the state should protect an


Islamic establishment, so that war making, policing, and taxing powers are guided


by religious interests, actually creates a context in which religious violence makes


sense. For Muslim democrats (like the Protestant sectarians of old), the notion of


promoting religion by means of the power of the state is a contradiction in terms.


They would criticize militancy in terms of its basic presuppositions, and they do


so on Islamic grounds.
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We can ask a variety of questions about the argument outlined here. One


question is, who has the better of the argument? Anyone familiar with Islamic


tradition will quickly perceive that Muslim democrats are pushing the envelope.


Most historic Muslim writing envisions an Islamic state as one in which the Shari’a


is established as the law of the land and enforced by a consultation between religious


and political leaders, with Muslims as citizens of the first rank and non-Muslims


living under Muslim protection. This suggests that the case for governance by


divine law is quite strong.


Nevertheless, familiarity with Islamic tradition will also suggest that making


judgments about the Shari’a is an art, in which one must establish a fit between


established precedents and current circumstances. In that sense, imagination and


creativity are important to Muslim practice. One line of democratic argument


involves a contextual account of traditional views about religious establishment,


the point being that what fits with one set of circumstances may not fit with


others. For my part, I think Muslim democrats give a pretty good account. I do


not suppose we should declare them winners in the contemporary debate, but they


make a number of good points.


We can also ask which of the interlocutors has momentum, in the sense of


capturing a Muslim audience. Here, I think we have to say that Muslim democrats


are marginal. This means that, for practical purposes, the most important aspect


of contemporary Muslim argument regarding just war is among various advocates


of Islamic governance, and the dispute is thus about tactics: When is fighting


justified? In what circumstances? Who can authorize fighting? What targets are


legitimate? And so on. Most Muslim interlocutors criticize al-Qaeda with respect


to one or more of these questions, declaring that militancy does more harm than


good, or that militant behavior ends up looking every bit as unjust as the policies


militants say they oppose.


I think the resonance between this intra-Muslim debate and the just war tra-


dition is obvious and important. It is obvious because the just war tradition’s


characteristic discussion of in bello norms expresses concerns shared by Muslim


tradition. We know, of course, that the precise definition of the category ‘‘non-


combatant’’ can be contentious. In Muslim discourse we have the kind of issue


raised by Yusuf al-Qaradawi: Islam does not authorize the direct and intentional


killing of noncombatants, he says. However, we do have to talk about who the non-


combatants are—for example, in the case of fighting in Iraq. Here, al-Qaradawi


is interested in the status of U.S. and allied civilians who are on the ground,
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providing various services aimed at building up the government in Baghdad. He


wants a debate about the status of people overseeing construction projects, for


example. In just war terms, al-Qaradawi’s observations imply an overly narrow


conception of noncombatancy, and this is true for many Muslims as well. Which


is precisely the point: Muslim criticism of the war-fighting strategy adopted by


al-Qaeda and other militant groups presents an opening for discussion across the


lines of religio-cultural traditions.


In this sense, the resonance identified through comparative study is obvious. It is


also important, because it reinforces the notion that one of the principal measures


by which the war on terror will be judged has to do with in bello criteria. I do not


propose to go into the details of U.S. and allied policy here. I do think it important,


though, that General McChrystal’s 2009 memorandum on strategy in Afghanistan


suggests an analysis that recognizes the importance of war conduct in this conflict.


To argue as McChrystal does that security of the general population should be


the linchpin of allied strategy, and that an overreliance on aerial bombardment


(with resulting collateral damage to noncombatants) ‘‘contains the seeds of [allied]


defeat’’ is to move in a direction suggested by comparative study of Muslim and


just war traditions.9


Persistent Differences and Common Stories


Having spoken about the identification of concerns shared by Muslim and just


war traditions, it is important to acknowledge that the foregoing analysis of


intra-Muslim debate also points to some more or less intractable differences. At


least as presently constituted, Muslim criticism of the war-fighting doctrine of


militant groups takes place within a broad agreement regarding the desirability


of government by divine law. Not that everyone agrees on the design of such


government—a close examination of the discussion in Iraq following the demise


of Saddam Hussein’s regime will show that there are more and less strict under-


standings of the role of precedent, the participation of women, and the place


of non-Muslims among advocates of an Islamic state. But none of the parties is


talking about the ‘‘regime of ordered liberty’’ familiar to American discourse. Nor


is there a full commitment to the standards of international human rights of the


type envisioned by Muslim advocates of democracy.


This suggests that issues pertaining to right authority are at the forefront


of Muslim discussions of justice and war and, further, that certain substantive
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differences between the consensual position of Muslims and that of Europeans


or North Americans will endure for the foreseeable future. Agreement on the


judgment that ‘‘total war is wrong’’ is important, but it hardly resolves all


problems.


The persistence of difference with respect to right authority raises important


questions for policymakers. What does it say about the role of comparison in


historical studies of just war? Does it suggest, for example, that between the two


purposes of comparison outlined in this paper—to identify differences and shared


concerns—the identification of difference takes priority?


I think the answer is no, because the identification of differences and of shared


concern are more or less ‘‘twins’’ with respect to comparative study. It is a simple


point, but nevertheless important to state: one can only identify difference against


a background of shared concern. To put it another way, we must assume a degree


of familiarity in the conduct of either historical or comparative inquiry. Neither


events nor cultures can be entirely unique. As Troeltsch observed, there is a point


at which the insistence of the historical consciousness on the particular quality of


events actually undermines historical study.10 In comparative studies of war and


other aspects of human behavior, we do well to remember Francis Hutcheson’s


comment about the virtues of emphasizing ‘‘common stories’’ rather than those


things ‘‘exciting horror and making [readers] stare’’:


The late ingenious author [Lord Shaftesbury] has justly observed the absurdity of the


monstrous taste which has possessed both the readers and writers of travels. They


are sparing enough in account of the natural affections, the families, associations and


friendships of the [American] Indians . . . indeed, of all their normal pursuits. They say,


‘‘These are but common stories. No need to travel to the Indies for what we see in Europe


every day.’’ The entertainment, therefore, in these ingenious studies consists chiefly in


exciting horror and making men stare. The ordinary employment of the bulk of the


Indians . . . has nothing of the prodigious, but a human sacrifice, a feast upon enemies’


carcasses can raise a horror and admiration of the wondrous barbarity of the Indians.11


To which we should add, perhaps, that an emphasis on horror also sells books,


though at the cost of providing the kinds of analysis that help us in the difficult


world of political and military affairs.
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